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FOREWORD 


TRADE CASES reports the full, official texts of all decisions 
rendered by the higher courts, state and federal, in cases involving 
antitrust, Federal Trade Commission, and other trade regulation law 
problems. In addition, many lower court decisions and attorney gen- 
erals’ opinions are included, either in full or in digest. For extra good 
measure, antitrust consent decrees are included in full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


This volume, cited 1946-1947 TRADE CASES, contains exact 
reproductions of the decisions as reported in the “’44-’47 Court Deci- 
sions” volume of the CCH Trade Regulation Reports from January 1946 
through December 1947. 


Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the Trade Regulation Reports, 
thus facilitating direct and cross reference. 


Each decision is preceded by: (a) the full name of the case; 
(b) the name of the court, the docket number, and the date of the 
decision; (c) an accurate, succinct and informative headnote, with 
emphasis on the main issue; (d) a reference to all paragraphs in the 
compilations of the Ninth Edition of the Trade Regulation Reports 
which are pertinent to the subject matter of the case; and (e) the names 
of attorneys representing the litigants, whenever available. 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) Table of Cases (blue pages). Alphabetical, with complete 
listings under plaintiffs’ names and cross references under 


Foreword 


defendants’ names. The official and national reporter 
citations are included when available. 


(b) Indexes (yellow pages). Complete and detailed. In addition 
to the General Topical Index, covering all of the deci- 
sions in the volume, special indexes are provided to: 

(1) Antitrust Consent Decrees 

(11) Attorney Generals’ Opinions 

(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 

(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 


(a) by case name, and (b) by subject matter. 


In planning and producing TRADE CASES, the aim of the 


publisher throughout is to make this volume of the utmost utility in 
the important and extensive field of trade regulation. The user’s time 
is saved by the concentration on the subject of trade regulation (no 
time is lost leafing through irrelevant cases) ; by the single reporting 
medium for courts of all jurisdictions; and by the explanatory head- 
notes—clearly stated captions written by specialists in trade regulation law. 
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A COMPLETE LIST OF THE CASES REPORTED IN THIS VOLUME, 
ARRANGED ALPHABETICALLY BY NAMES OF PLAINTIFFS, 
WITH CROSS REFERENCES UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “United States” is a party are listed under the name of the 


other party only. 
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A. P. W. Paper Co., Inc. v. FTC 
. affirmed, U. S. Sup. Ct., 66 S. Ct. 932. . 11 57,462 
. CCA-2, 160 Fed. (2d) 889............. 1 57,566 
Acme Asbestos Covering and Flooring Co. 
v. FTC (See ‘‘Keasbey and Mattison Co., 
et al. v. FTC’) 
Aetna Portland Cement Co. et al. v. FTC, 


CCA-7- 157) Ned. ((2d): $33" 32.02. 2s. { 57,490 
. certiorari granted, U. S. Sup. Ct., 3-10-47, 
330 U.S. 815 
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DC Ky. (consent decree) 1 57,492 
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“Brunswick-Balke-Collender Co. v.’’) 

American Can Co. (See ‘‘Bruce’s Juices, 
Inc. v.’’) 

American Cooperative Serum Assn. v. An- 


chor Serum Co., CCA-7, 153 Fed. (2d) 907 
1 57,447 


: rehearing den., U. S. Sup. Ct. 11-12-46 
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Ohio (consent decree)................. q 57,542 
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Ball, Harry Norman, Trustee v. Paramount 
Pictures, Inc. et al., DC Pa., 67 Fed. 
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Barclay, Jas. & Co., Ltd. v. Webb’s City, 
Inc! A DCIF lay bi) Mic.s es eek ee rea ee 1 57,624 


Barnes, Clarence A. (See ‘‘Atlantic Fisher- 
men’s Union and P. J. McHugh v.’’) 
Bastian-Blessing Co. et al. (See ‘‘Neumann 


Bay Counties District Council of Carpenters 
et al. v. U. S. (See ‘‘Lumber Products 
Ass’n Inc. et al. v. U. S.’’) 

Bell, Alfred & Co., Ltd. v. Catalda Fine 
Arts#inc:,.ct.al.-} DCIN:) Y. eee ee 57,627 
EDC UNSCNACAS Us 202 Ph A 1 57,643 

Benatar’s Cut Rate Drug Stores et al. (See 
“Downs, E. W. v.’’) 

Bendix Aviation Corp.; U.S. et al. v., 

DC N. J. (consent decree)............. 1 57,444 

Bigelow, et al. v. RKO Radio Pictures, Inc. 
et al. 

. reversed, U. S. Sup. Ct., 2-25-46, 66 Sup. 
CESYST4Aie ser Se Aarts RE ee ee 1 57,445 
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COURT DECISIONS 


1946-1947 


_ [57,429] The Milk and Ice Cream Can Institute, et al. v. Federal Trade Com- 
mission. 
In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term and Session, 1945. January 7, 1946. 


Petition for review of order of Federal Trade Commission. 


A petition to review and set aside a Federal Trade Commission order prohibiting any 
combination or conspiracy to fix uniform prices and restrain competition in the sale of 
metal milk and ice cream cans, is denied, where there is sufficient evidence: that peti- 
toners maintained an unlawful combination to restrain competition in the manufacture, 
sale and distribution of milk cans and ice cream cans in interstate commerce; that peti- 
tioners “cooperatively made and announced prices” in such a manner that the delivered 
cost of their products to a purchaser was the same regardless of the producing point; 
that as a part of such combination petitioners by agreement employed a freight equalization 
plan; that petitioners provided themselves with a compilation of freight rate factors; that 
petitioners exchanged details of sales with each other; that petitioners maintained a 
systematic check upon each other for the purpose of curtailing and eliminating allowances; 
that petitioners agreed to discounts and other terms and conditions of sale; and that peti- 
tioners standardized and promoted uniformity in their products for the purpose of lessen- 
ing competition. Direct proof that petitioners entered into an agreement to fix uniform 
prices in the sale of metal milk and ice cream cans is not necessary. Such agreement may 
be shown by circumstantial evidence. The Commission, the same as any other fact finding 
body, is entitled to draw any reasonable inference from the circumstances of the situation. 


A Federal Trade Commission order prohibiting any combination or conspiracy to 
fix uniform prices and restrain competition in the sale of metal milk and ice cream cans 
is modified by elimination of a provision of the order enjoining petitioners from “formulat- 
ing or putting into operation any other practice or plan which has the purpose or effect 
of fixing or maintaining prices for metal milk or ice-cream cans.” Petitioners ought to be 
informed as accurately as the case permits what they are forbidden to do. 

See Federal Trade Commission Act annotations, Vol. 2, 1 6125.508, 6380.60, 6380.63. 


Modifying Federal Trade Commission order in Dkt. 4551. 


For petitioners: Frederick C. Nash, Detroit, Mich.; Wm. P. Paul, Pittsburgh, Pa.; 
Guy George Gabrielson, New York City; Spencer Gordon, Washington, D. C.; A. W. 
Craven; Archibald Douglas, and Edward Holloway, both of New York City. 


For respondent: W. T. Kelley, and Walter B. Wooden, both of Washington, D. C. 
Before Evans, MAjor and Kerner, Circuit Judges. 


No. 8460. 


Major, Circuit Judge: This is a petition 
to review a cease and desist order entered 
by the Federal Trade Commission on Sep- 
tember 18, 1943. Petitioners are the Milk 
and Ice Cream Can Institute, an unincor- 
porated trade association (‘1ereinafter re- 
ferred to as the Institute), D. S. Hunter, 
secretary of the Institute (sometimes re- 
ferred to as the commissioner), and the fol- 
lowing corporate members: Buhl Stamping 
Company located at Detroit, Michigan; The 
Creamery Package Manufacturing Com- 
pany located at Chicago, Illinois; Sheet 
Metal Specialty Company located at Fol- 
lansbee, West Virginia; Atlantic Stamping 
Company located at Rochester, New York; 
Keiner Williams Stamping Company lo- 
cated at Richmond Hill in Long Island (a 
suburb of New York City); Superior Metal 
Products Company located at St. Paul, 
Minnesota; and Solar-Sturges Manufactur- 
ing Company located at Melrose Park, 
Illinois (a suburb of Chicago). Three sepa- 


Trade Regulation Reports 


rate briefs have been filed by the petitioners, 
one on behalf of the Institute, Hunter and 
the first three corporate petitioners just 
named, another on behalf of the next three 
corporate petitioners, and another on be- 
half of the last named corporate petitioner. 


[Nature of Petitioners’ Business | 


The Institute has been in existence since 
1930, the year of its organization. Hunter 
has acted as its secretary or commissioner 
from the beginning, and all of the corporate 
petitioners have been members during such 
period. All of the corporate petitioners are 
and have long been engaged in the manu- 
facture, sale and distribution of milk cans 
and ice cream cans, with the exception of 
Atlantic Stamping Company which does not 
manufacture ice cream cans. The seven 
corporate petitioners, together with Lalance 
& Grosjean Corporation, a former member 
of the Institute against whom the proceed- 
ing was dismissed by the Commission, and 


q 57,429 


58,028 


Geuder, Paeschke and Frey Company (a 
party to the proceeding before the Com- 
mission but who has not petitioned for re- 
view), manufacture practically all of the 
milk and ice cream cans sold and distributed 
in the United States. 

The complaint issued by the Commission 
alleged that the corporate members of the 
Institute had maintained an unlawful combina- 
tion to restrain competition in the manufac- 
ture, sale and distribution of milk and ice 
cream cans in interstate commerce; that they 
had “cooperatively made and announced 
prices” in such a manner that the delivered 
cost of their products to a purchaser was 
the same regardless of the producing point; 
that as a part of such combination the cor- 
porate members had by agreement employed 
a freight equalization plan; that they had 
provided themselves with a compilation of 
freight rate factors; that they had exchanged 
details of sales with each other; that they 
had maintained a systematic check upon 
each other for the purpose of curtailing and 
eliminating allowances; that they had agreed 
to discounts and other terms and conditions 
of sale, and that they had standardized and 
promoted uniformity in their products for 
the purpose of lessening competition. It 
was alleged that the Institute and Hunter 
had cooperated in the activities of the mem- 
bers. It was further alleged that such acts 
restrained commerce and constituted unfair 
acts and practices and unfair methods of 
competition in commerce within the mean- 
ing of the Federal Trade Commission Act. 


[Answers Filed by Petitioners] 


Answers were filed by the petitioners, 
denying that they had ever maintained an 
unlawful combination to restrain competi- 
tion; that their activities did not result from 
any combination or agreement; and that 
their activities were in the aid of, rather 
than the restraint of, competition. Exten- 
sive hearings were had before a trial ex- 
aminer and the Commission made findings 
of fact and conclusions of law upon which 
its cease and desist order, here sought to 
be reviewed, was predicated. 


[Basic Issue Involved] 


While numerous contested issues are 
stated, the basic one is whether the findings 
of the Commission are substantially sup- 
ported. If such be the case, there is the 
further issue as to the scope of the Com- 
mission’s order. 


[Direct Proof Not Necessary] 


In reality, the essential question for our 
determination is whether the members of 
the Institute acted in combination or by 
agreement for the purpose of fixing prices, 
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or their activities contributed to such result, 
as found by the Commission. 

“Proof that a combination was formed for the 
purpose of fixing prices and that it caused them 
to be fixed or contributed to that result is proof 
of the completion of a price fixing conspiracy 
under § i of the Act.’’ 


United States v. Socony-Vacuum Oil Co., Inc., 
et al., 310 U. S. 150, 224. In determining 
whether such finding is supported, it is not 
necessary, as argued, that there be direct 
proof of an agreement. Such agreement 
may be shown by circumstantial evidence, 
and the Commission, the same as any other 
fact finding body, is entitled to draw any 
reasonable inference from the circumstances 
of the situation. Much of petitioners’ argu- 
ment is devoted to an attempt to demon- 
strate that their activities are lawful. That 
such may be the case when pursued with- 
out any agreement or combination may, for 
the purpose of the instant case, be con- 
ceded. Even so, however, it does not follow 
that they are lawful when practiced as a 
result of a combination or agreement. 


[Cases Cited] 


The activities of the Institute and its 
members follow very closely those which we 
recently considered in United States Maltsters 
Assn., et al. v. Federal Trade Commission 
(No. 8429, decided November 24, 1945). The 
legal questions presented in this case are 
identical with those we considered in the 
Maltsters case and the factual situation is 
quite similar. Here, as in that case, it is 
urged that the activities of the Institute and 
its members are lawful. In support of such 
contention, petitioners rely upon Maple Floor- 
ing Mfrs. Assn., et al. v. United States, 268 
U. S. 563; Cement Mfrs. Protective Assn., 
et al. v. Umited States, 268 U. S. 588; and 
Sugar Institute, Inc., et al. v. United States, 
297 U. S. 553. Reliance was also placed 
upon these authorities in the Maltsters case, 
in which we discussed and distinguished 
them. What we there said is equally ap- 
plicable in the instant case and need not be 
repeated. 


[Agreement Interferes With Competition] 


The Commission found that “with the ex- 
ception of short periods of time while ad- 
justments in prices were being made, the 
prices charged by the respective respondent 
members (petitioners here), both f.o.b. and 
delivered, had been uniform and identical.” 
Petitioners do not seriously challenge this 
finding. The record fully discloses that such 
was the situation for at least a period of 
more than four years immediately prior to 
the time of the commencement of the in- 
stant proceeding. To illustrate, a customer 
located in St. Paul could purchase cans at 
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the same delivered price irrespective of 
whether the purchase was made from a 
member located in Chicago or St. Paul. 
Just how such an unnatural situation could 
be brought about by members of an m- 
dustry without a plan or agreement is dif- 
ficult, if not impossible, to visualize. The 
mere fact that the situation did exist in and 
of itself furnishes strong support that the 
Institute and its members were acting co- 
operatively and by agreement. It is con- 
tended, however, that the same delivered 
Price, even though the result of a plan or 
agreement, did noi affect price competition. 
In fact, it is argued that an identical de- 
livered price is in aid of price competition. 
Not being economists, we confess our in- 
ability to comprehend such an argument. 
True, the same delivered price might still 
leave room for competition, depending upon 
the circumstances of the case. This is so 
for the reason that there might be competi- 
tive factors other than price, such as quality 
and the appearance of the product. But in- 
sofar as price competition is concerned, we 
think that an agreement among manufac- 
turers of a product to sell at the same de- 
livered price would seriously interefere with, 
if not entirely destroy, competition in that 
respect. 


[Freight Equalization Plan Discussed] 


No good purpose would be served in a 

detailed discussion of the various activities 
of the Institute and its members, relied upon 
by the Commission in support of its find- 
ing that they acted in concert and by agree- 
ment. A study of the record is convincing 
not only that the finding is substantially 
supported but that it would be difficult to 
reach any other conclusion. We shall, there- 
fore, briefly refer to some of such activities, 
the most important of which is the so-called 
freight equalization plan. The Commission 
found that this plan was maintained for the 
purpose and with the result that “the de- 
livered cost of their products was the same, 
regardless of from whom purchase was 
made or from which producing point the 
goods purchased were shipped,” and fur- 
ther that the plan was not used by peti- 
tioners “on a competitive basis when reaching 
into a competitor’s territory, since its use 
was solely to match competitor’s prices,” 
and that it “served only to maintain uni- 
formity of delivered prices.” Petitioners do 
not dispute but that this freight equalization 
system was used for the express purpose of 
effecting a uniform delivered price. In one 
of petitioners‘ briefs, it is stated: 
“As all cans are sold f.o.b. shipping point this 
equalization permits the manufacturers to sub- 
mit their product to the prospective purchaser 
at a net delivery price unfettered by the distance 
between shipping (point) and that of the near- 
est competitor.”’ 
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This is merely another way of saying that 
by use of the freight equalization system 
all manufacturers are enabled to sell at the 
same delivered price. 


It is argued, perhaps correctly, that such 
a freight system had long been employed 
by industry so that members thereof might 
deliver their product at the same price. In 
fact, the Commission recognizes that this 
freight equalization plan was used by peti- 
tioners prior to the organization of the In- 
stitute. Such being the case, the fact still 
remains that it was employed by petitioners 
for the purpose of fixing the delivered price 
of their product and by such use price com- 
petition was eliminated or at any rate seri- 
ously impaired. On the face of the situation, 
it taxes our credulity to believe, as argued, 
that petitioners employed this system with- 
out any agreement or plan among them- 
selves. Any doubt in this respect, however, 
is removed by reference to the minutes ,of 
the Institute and other evidence found in 
the record. 


In connection with the freight equaliza- 
tién plan, petitioners employed what is re- 
ferred to as the Climax freight rate book, 
which was utilized for the purpose of deter- 
mining and quoting freight rates on an 
equalized basis. The minutes of the In- 
stitute disclose that such a service was dis- 
cussed at meetings of the members, and its 
importance was recognized as a means of 
carrying out the equalization program. A 
large number of such freight rate books 
were procured by the Institute and distri- 
buted to its members. The use of these 
freight rate books standing alone may not 
mean much, if anything, but when used in 
the manner disclosed, it is a reasonable in- 
ference that they were part of the plan by 
which the desired result was to be obtained. 


[Reporting System Discussed] 


Another activity relied upon by the Com- 
mission which is not without weight is the 
so-called reporting system by which the 
activities of each of the members, including 
prices received from sales, is embodied in 
a daily report and sent to the Institute. The 
Commission found that such system was in 
order “to assure the maintenance of uni- 
form prices,” that it “was designed to and 
did permit” petitioner Hunter “to supervise 
the price activities” of manufacturing peti- 
tioners, that he “would from time to time, 
upon evidence or suspicion of variation in 
price as developed from various reports, 
call such deviation or possible deviation to: 
the attention of the members as a whole, ~ 
and from time to time requested said mem- 
bers to review their data to determine if 
the discrepancies were due to errors in 
compilation.” 
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The record shows that this reporting 
system was adopted at Institute meetings 
following discussion by the members rela- 
tive thereto. That is, the members agreed 
to make reports and, when called upon by 
the Commissioner, were required to submit 
evidence as to the correctness thereof. There 
is also testimony that this reporting system 
was for the purpose of enabling a member 
to determine whether or not his competi- 
tors were adhering to the price list. The 
brief of the Institute concedes that such re- 
ports “cannot be made to the Institute with- 
out a planned or agreed common course of 
action.” It is insisted, however, that such 
course of action was not followed, pursuant 
to an agreement to fix and maintain prices. 
We think the record discloses to the contrary. 


[Classification of Buyers| 


Another activity which indicates petitioners 
were acting in concert arises from the action 
of the Institute in establishing a classifica- 
tion of buyers, with a determined discount 
allowable to each class. Jobbers, for in- 
stance, were allowed a rate of discount different 
from consumers and retail establishments. 
This information concerning classification 
was included in the reports made to Hunter 
as commissioner of the Institute. 


[Standardization of Product] 


Much is said by petitioners concerning 
their claim that milk and ice cream cans are 
a standardized product. From this it is 
argued that uniformity of price was a natural 
rather than an artificial result. An argu- 
ment of this kind has some merit as to 
certain products, such as sugar, salt, oil, 
etc., where the product from its nature is 
standard. We doubt, however, if there is 
any merit in the contention that a can is in 
such a category. We think it is true that 
they were standardized in the instant situ- 
ation, but this was the result of the activities 
of the Institute and its members. In fact, 
there was a continuing effort and urging on 
their part that the cans be manufactured in 
uniform classifications. It may be, as argued, 
that much of this effort was to comply with 
various governmental regulations and for 
health purposes, but the fact still remains 
that it was easier to reach the goal of uni- 
form prices on a standard product than on 
one which was not. The meticulous effort 
disclosed by the record by which petitioners 
standardized their products is also a strong 
circumstance in support of the Commis- 
sion’s finding that their activities were the 
result of an agreement. 


[Sale of First Quality Milk Cans 
as “Seconds” | 


It also is of importance to note that the 
minutes of the Institute meetings disclose 
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that certain restrictions were placed on the 
sale of “seconds.” The Commission finds 
that this was done in order to prevent first 
quality cans being sold at an off price. The 
record discloses that commissioner Hunter 
on one occasion stated that the price dif- 
ferential on some sales of “seconds” was so 
small “as to suggest that ‘firsts’ were being 
sold as ‘seconds’.” Here again each mem- 
ber was required to report cans which were 
obsolete, as well as those which were sold 
as “firsts” and those sold as “seconds,” to- 
gether with the price received therefor. One 
of petitioners’ officers testified that sales of 
“firsts” as “seconds” was a method of in- 
direct price cutting. 


[Petitioners’ Concerted Action Established] 


We have merely touched upon some of 
the circumstances relied upon by the Com- 
mission in support of its finding that peti- 
tioners acted concertedly and by agreement. 
It is futile to contend that all of these activi- 
ties could have been carried on so scrupulously 
and meticulously without an understanding 
or agreement. Any other conclusion would 
do violence to common sense and the reali- 
ties of the situation. 


[Commussion’s Present Order Appropriate] 


It is contended that the present order of 
the Commission is inappropriate and invalid 
even though the findings of the Commission 
be accepted. It is argued, among other 
things, that the order prohibits lawful ac- 
tion, disassociated from a conspiracy to fix 
prices, that it is indefinite in its terms, and 
that it is susceptible of the construction that 
it prohibits independent action by the peti- 
tioners. We are convinced from a study 
of the order that there is little, if any, merit 
in the criticism made concerning it. The 
order provides that respondents (petitioners 
here) “do forthwith cease and desist from 
entering into, continuing, cooperating in, or 
carrying out any planned common course 
of action, mutual agreement, understanding, 
combination, or conspiracy between and 
among any two or more of said respondents 
or between any one or more of said re- 
spondents and others not parties hereto, to 
do or perform any of the following acts or 
practices.” Then follow in eight paragraphs 
the activities enjoined. Summarized by 
paragraph, such activities are: (1) fixing or 
maintaining prices; (2) exchanging, distri- 
buting or relaying information as to current 
prices for the purpose of fixing or main- 
taining prices; (3) selling pursuant to a plan 
or system involving equalization of freight 
which results in a uniform delivered price; 
(4) using any freight rate reporting service 
as a factor in fixing prices; (5) formulating 
or using any price reporting plan for the 
purpose of depriving the public of the bene- 
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fit of competition in price; (6) classifying 
purchasers for the purpose of maintaining 
uniform prices for various classifications; 
(7) (hereinafter discussed), and (8) em- 
ploying the Institute or its commissioner, 
Hunter, as an instrument in the doing of 
the practices prohibited by the order. 


It will be noted that each of the prohibited 
acts is directed solely at price fixing in con- 
nection with an agreement or conspiracy. 
It is not a valid criticism to say that they 
are enjoined from the activities mentioned 
when used independently or even by an 
agreement unrelated to the price structure. 
The Commission in its brief concedes what 
we think is obvious: 


“Tt is wholly unnecessary that the order be 
amended so as to expressly reserve to petition- 
ers their rights of independent action. They 
have those rights regardless of the order and 
those rights would not be changed or protected 
in the least by adding such a proviso. * * * 
The time when such questions should properly 
be determined is not in connection with the 
present consideration of the order but whenever 
the order is alleged to have been violated by a 
given set of facts. If those facts embody a con- 
dition of independent action it will be a perfect 
defense. The Commission knows as well as 
petitioners that no violation of the order in its 
present form can be established by any showing 
of independent action.’’ 


[Provision To Be Elimmmated] 


We are of the view, however, that one 
provision contained in paragraph (7) of the 
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order should be eliminated. By it petitioners 
are enjoined from “formulating or putting 
into operation any other practice or plan 
which has the purpose or effect of fixing or 
maintaining prices for metal milk or ice- 
cream cans.” The present plan has been 
tested and found unlawful and we see no 
reason why some other plan of which the 
Commission might complain should not be 
tested in the usual way rather than in a pro- 
ceeding for violating the cease and desist 
order, as would be the case if this provision 
should remain in the order. In Swift and 
Company v. United States, 196 U. S. 375, the 
court eliminated from an injunction order a 
provision almost identical with the one under 
discussion. The court (page 401) said: 

“The general words of the injunction ‘or by 
any other method or device * * *’ should be 
stricken out. The defendants ought to be in- 
formed as accurately as the case permits what 
they are forbidden to do. Specific devices are 
mentioned in the bill, and they stand prohib- 
ited. The words quoted are a sweeping injunc- 
tion to obey the law, and are open to the 
objection which we stated at the beginning that 
it was our duty to avoid.’’ ; 


We think this reasoning is applicable to 
the provision in question and that it should 
be eliminated. 

The petition to review and set aside the 
order to cease and desist is denied and the 
Commission’s order, modified as suggested, 
is approved and enforcement allowed. © 


[1 57,430] William Goldman Theatres, Inc. v. Loew’s Inc., Paramount Pictures, 


Inc., RKO Radio Pictures, Inc., Twentieth Century Fox Film Corporation, Columbia 
Pictures Corporation, Warner Bros. Pictures, Inc., Vitagraph, Inc., Warner Bros, Circuit 
Management Corporation, Stanley Company of America, Inc., Universal Film Exchanges, 
Inc., and United Artists Corporation. fe 


In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 5180. January 3, 1946. 


Under the section of the Clayton Act providing that suit under the anti-trust laws 
may be brought against a corporation “in any district where it may be found”, a corpora- 
tion is held to be found in the district, in spite of a certificate of withdrawal from the local 
Secretary of State. When the corporation received authority to do business in that state, 
it accepted as a condition that, ia case of withdrawal, it should remain suable in the state 
for any liability which it incurred while doing business there. 


See the Clayton Act annotations, Vol. 1, {| 2032.25. 
For plaintiff: William A. Gray, Francis T. Anderson, and Barnes, Dechert, Price and 
Smith, all of Philadelphia, Pa. 


For defendants: Schnade, Kenworthey, Segal & Lewis, and Wolf, Block, Schorr and 
Solis-Cohen, all of Philadelphia, Pa. 


[Statute Involved] 
KirKPATRICK, J.: The Clayton Act, 15 
U. S. C. A. 22, provides “Any suit, action 
or proceeding under the antitrust laws 
against a corporation may be brought not 
only in the judicial district whereof it is an 
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inhabitant, but also in any district wherein. 
it may be found or transacts business; and 
all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.” 
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Warner Bros. Pictures, Inc., a Delaware 
corporation, one of the defendants, moves 
to dismiss, on the ground that it no longer 
transacts business in this district and can 
not be found here. Admittedly the defen- 
dant is not an inhabitant of this district. 
It was originally registered in Pennsylvania 
as a foreign corporation but it has trans- 
acted no business in this district since May 
22, 1943 and, on June 9, 1944, it procured 
a certificate of withdrawal from the Secre- 
tary of State of Pennsylvania. The com- 
plaint alleges violation of the Clayton Act 
by the defendant prior to the granting of 
the certificate of withdrawal. 


[Defendant Still Found in District] 


May the defendant still be found here? 
I think so. It seems to me quite plain that 
a corporation is found in any district in 
which service of process may be legally 
made upon it. 


The pertinent statute of Pennsylvania, 
Act of June 8, 1911, 15 P. S. 3142, provides 
ale service of process on the Secretary 
of the Commonwealth shall be of the same 
legal force and validity as if served on it 
(the corporation); and the authority for 
such service of process shall continue in 
force so long as any liability remains out- 
standing against it in the Commonwealth. 


When the defendant applied for and re- 
ceived its certificate of authority to do busi- 
ness in this commonwealth, it accepted all 
the conditions exacted by the law of this 
state and one of those conditions was that 
it, in case of withdrawal, should remain 
suable in this commonwealth for any lia- 
bility which it incurred while doing business 
here, Dehne v. Hillman Investment Co., 110 
Fed. 2d 456. 
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In Dehne v. Hillman Investment Co., supra, 
the District Court’s order quashing the 
service and dismissing the complaint was 
upheld by the Circuit Court of Appeals on 
the ground that the word “liability” in the 
Pennsylvania Statute does not include a 
duty to testify as a witness, the only relief 
asked for in the suit being discovery. In 
the present action the complaint alleges the 
existence of a conspiracy, participated in by 
this defendant, to monopolize first-run ex- 
hibition of first class motion pictures in the 
Philadelphia district, that the plaintiff has 
requested the defendants to license it a 
number of such pictures and that the defen- 
dants have refused to do so, to plaintiff’s 
damage and injury. The plaintiff does not 
ask specifically for money damages but for 
injunctive relief enforcing its rights, but it 
proceeds upon the theory that it is the legal 
duty of the defendants to allow it to par- 
ticipate in the first-run picture business in 
Philadelphia. Clearly, the complaint al- 
leges a liability, within the meaning of the 
Pennsylvania Statute, incurred by the de- 
fendant while it was still authorized to do 
business in this state and hence the case 
falls within the provisions of the Statute. 


[Cases Distinguished] 


The present case differs from such cases 
as Westor Theatres, Inc. v. Warner Bros. 
Pictures, Inc., 41 Fed. 757, and Mebco Realty 
Holding Co. v. Warner Bros. Pictures, 45 
Fed. Supp. 340, for in those cases the de- 
fendant had never done business in the Dis- 
trict of New Jersey and there could be no 
question of its having consented to be sued 
there. ‘ 


[Motion to Dismiss Denied] * 
Motion denied. 


_ 157,431] United States v. Parker Rust-Proof Company, Willard M. Cornelius, Mar- 
lin C, Baker, Glen E. Luke, Robert W. Englehart, Rust Proofing and Metal Finishing 
Corporation, Pyrene Manufacturing Company, Parker Wolverine Company, Western Rust 
Proof Company and Parker Rust-Proof Company of Cleveland. 


In the District Court of the United States for the Eastern District of Michigan, 


Southern Division. No. 3653. May 12, 1945. 


_Licensing agreements are to be interpreted in view of the background and type of 
business involved. A patent owner has the right to select licensees, give them exclusive 
territories, and make any kind of contract to protect his rights, as long as it does not 
enlarge his monopoly beyond the patent grant. 

See the Sherman Act annotations, Vol. 1, § 1220.508, 1270.101, 1270.151. 


The remedy for violations of patent rights is in the courts. A contract to purchase 
the patents of a competitor is illegal when the real purpose of such contract is to eliminate 


competition. 


See the Sherman Act annotations, Vol. 1, { 1220.151, 1220.508. 


For plaintiff: Francis Biddle, Attorney General, Thurman Arnold and Wendell Berge, 
Assistant Attorneys General, Samuel S. Isseks, Creighton R. Coleman, Julian Caplan, 
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Court Decisions 
U.S. v. Parker Rust-Proof Co. et al. 


Francis R. Shields, John C. Lehr, United States Attorney Clarence E. Wilcox, Anderson, 
Wilcox, Lacy & Lawson, Detroit, Michigan, Lawrence S. Apsey, and John E. Niesley, 
Special Assistant to the Attorney General, New York iNey: 


For defendants: Arthur W. Dickey, Harnes, Dickey & Pierce, and John P. O’Hara, all 


of Detroit, Michigan. 
LeDERLE, United States District Judge. 
Nature of Proceedings 


[Digest] This is an action brought to re- 
strain and prevent alleged violations of Scc- 
tions 1 and 2 of the Sherman Act and Section 
14 of the Clayton Act. The complaint charged 
that defendant Parker Rust-Proof Company 
secured a monopoly of the rust-proofing 
business by illegal use of its patents, by 
conspiracy with some of its licensees, and 
by illegal agreements for buying out its 
competitors, with provisions that they would 
no longer compete. 


Facts of. Case 


From its organization in 1915 Parker Rust- 
Proof Company has been engaged in pro- 
moting the use of corrosion-resisting chemical 
coatings applied to metal surfaces. It acquired 
patents, both for the material to be used and 
the process by which it was to be applied. 
About 97% of Parker’s business was with 
manufacturing concerns, the remainder of 
the business being with jobbers, who treated 
with Parker products the work of other 
companies. The jobbers were given exclusive 
territories, in order to induce the jobber to 
handle the business, which required exten- 
sive equipment and great technical skill. 
There was no evidence of restricting trade 
or of fixing prices. 

In 1932 American Chemical Paint Company 
came into conflict with Parker by entering 
the same field, the Parker Company contend- 
ing that American was infringing its patents. 
However, in 1937, in a suit in the Federal 
district court by Parker against a licensee of 
American, the Norge Division of Borg-Warner 
Corporation, it was held that the American 
process did not infringe Parker’s patent in 
suit. Appeal was taken to the Circuit Court 
of Appeals. 

Later in 1937 a judgment in another Fed- 
eral district court declared one of Parker’s 
patents valid and infringed by American 
Chemical Paint Company, and American 
took an appeal. 

Subsequently, in 1940 the two companies en- 
tered into an agreement by which American 
gave Parker an exclusive license on its patents 
for ten years for the sum of $750,000, with 
a provision that the license could be extended 
for the life of the patents, after the ten years, 
hy payment of an additional $50,000. By 
stipulation both appeals from the district 
courts were terminated, the Norge judgment 
being reversed on appeal and dismissed without 


prejudice, and the Parker judgment affirmed 
on appeal. It was further provided that 
American was to assign to Parker any im- 
provements discovered by it during the period 
of the agreement. 

In 1940 Parker purchased the patent rights 
of the Curtin- Howe Corporation in the rust- 
proofing fields and retained its president, 
Dr. Curtin, as technical consultant, the cor- 
poration being dissolved. Curtin- Howe was 
never a substantial competitor of Parker. 


Conclusions of Law 


The licensing agreements made by Parker, 
considered in view of the historical back- 
ground and a full consideration of the par- 
ticular type of business involved, were 
reasonably necessary to protect Parker’s 
patent rights and did not substantially lessen 
competition or tend to create a monopoly. 
A patent owner has the right to limit the 
territory in which the licensee may operate; 
to prescribe the purpose or the field for 
which the licensee can utilize the invention; 
to determine the number of licenses and 
select those to whom he will issue licenses. 
In short, he can enter into any kind of a 
contract to protect those rights so long as 
he does not attach conditions enlarging his 
monopoly beyond that covered by the patent. 

The agreement between Parker and Cur- 
tin- Howe was not made to restrain trade or 
to maintain or create a monopoly, but was 
a legitimate exercise of the right to sell and 
purchase patent property. As such, it was 
not the type of agreement condemned by 
the Anti-Trust Acts. 

The courts furnish the patent owner with 
the remedy for violation of patent rights. 
There is no justification for a patent owner 
entering into restrictive agreements to ex- 
tend those rights by purchasing the patents 
of a competitor after disputes over infringe- 
ment. The contract with American Chemical 
Paint, which was in effect a sale of the 
patents, was made to eliminate a competitor 
and prevent future competition, and was 
illegal, Parker having ample remedy for 
protection of its patent rights in the courts. 

The Government has failed to establish 
its right to any relief except a judgment 
declaring the Parker-American agreement 
illegal and enjoining Parker from enforcing 
any of the rights under the patents obtained - 
by that agreement. A judgment according 
to these findings is to be submitted for entry 
May 28th, 1945. 
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[1 57,432] Peggy Sage, Inc. v. Revlon Products Corporation, Charles Revson and 


Joseph Revson. 


In the District Court of the United States for the Southern District of New York, 


No. 1532, Ci. 34-90. January 22, 1946. 


Where a complaint states that the cause of action arises under the Anti-Trust Laws 
of the United States, namely, the Sherman Act, the Clayton Act, and the Robinson- 
Patman Act, a motion for an amended complaint stating the violation of each Act in 


separate counts will be granted. 


See the Sherman Act annotations, Vol. 1, | 1640.621. 


A motion for a bill of particulars will be denied, where the complaint complies with 
Rule 8 of the Federal Rules of Civil Procedure in adequately notifying the defendants 
with what they are charged and to what they must answer. 


See the Sherman Act annotations, Vol. 1, {| 1640.555. 
For Plaintiff: Mock & Blum, New York, N. Y. 
For defendants: Blumberg, Singer & Aberman, New York, N. Y. (Philip Blumenthal 


on the brief.) 
HULBERT, United States District Judge. 
Opinion 
[Defendants’ Motion for Amended Complaint 
and Bill of Particulars) 


The defendants move for (1) an order 
directing plaintiff to serve an amended 
complaint stating in separate counts, its 
cause of action under the Sherman Act of 
July 1890 as amended, 15 U. S. C. A. Secs. 
1-7; its cause of action under the Clayton 
Act of October 15th, 1914 as amended, 
38 Stat. 730, and its cause of action under 
the Robinson-Patman Act of June 19th, 
LOS Orel a Ci Ont nen SECS al om age oD: 
2la, and (2) that the plaintiff be directed 
to serve and file a more definite statement 
or a bill of particulars with respect to cer- 
tain allegations in paragraphs 13, 14 and 15 
of the complaint. 


[Motion for Amended Complaint Granted] 


As regards the first point, the defendants 
take the position that the alleged violations 
of the Acts in question are separate transac- 
tions or occurrences and each should be 
stated in a separate count, this being ‘“‘nec- 
essary and essential to a clear presentation 
of the matters set forth and in order to 
enable defendants to plead specifically there- 
to”. From a reading of the complaint filed 
herein on Dec. 8, 1945, this appears to be 
a reasonable request. Paragraph (5) provides: 

“‘S. This cause of action arises under the Anti- 
Trust Laws of the United States of America, 
namely, the Sherman Act of July 1890 as 
amended, the Clayton Act of Oct. 15, 1914 as 
amended, and the Robinson-Patman Act of June 
19, 1936, and under each of said Acts.”’ 


It can be seen from a reading of the above 
quoted paragraph, that the plaintiff has 
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based its cause of action on the Anti-Trust 
Laws set forth above, and under ‘each of 
said Acts.” Where separation of counts is 
not necessary to enable defendants to plead 
thereto or necessary to the clear presenta- 
tion of the matters set forth in the com- 
plaint, such motion will be denied. See 
Lowe v. Con. Edison Co. Inc., 1 F. R. D. 559; 
Moore’s Federal Practice, Vol. 1, p. 607. The 
Anti-Trust laws are long and involved and 
a separation will facilitate the clear presenta- 
tion of the matters set forth. In Anti-Trust 
actions separation has been allowed. Baran 
v. Goodyear Tire & Rubber Co., et al., 256 
Fed. 570; Hansen Packing Co. v. Armour & 
Co. et al., 16 Fed. Supp. 784. To that extent 
the motion is granted. 


[Motion for Bill of Particulars Denied] 


As regards the second point, the defend- 
ants have asserted that the complaint does 
not contain allegations with sufficient defi- 
niteness or particularity to enable them to 
properly prepare their answer. The com- 
plaint complies with Rule 8, F. R. C. P. 
(28 U. S. C. A. following section 723c) in 
adequately notifying the defendants with 
what they are charged and to what they 
must answer. All that the Rule requires is 
a short and plain statement of the claim 
showing that the pleader is entitled to 
relief. Recourse may be had after issue 
joined under Rule 26, et seq. See: Moog v. 
Warner Bros. Pictures, Inc., 29 Fed. Supp. 
479: Agricultural Lands, Inc. v. Panhandle & 
S. F. Ry. Co., 60 Fed. Supp. 108; Best Foods, 
Inc., v. General Mills, Inc., 3 F. R. D. 275. 


In all other respects the motion is denied. 
Settle order on notice. 


Copyright 1946, Commerce Clearing House, Inc. 
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eport U. S. v. Wisconsin Alumni Research Foundation et al. : 


[] 57,433] Wisconsin Alumni Research Foundation v. Rene Douglas, doing business 
as Douglas Laboratories. 


United States of America, Intervener-Defendant, 


_ United States of American, Counter-Claimant, v. Wisconsin Alumni Research Founda- 
tion; E. I. Du Pont de Nemours and Company; The Quaker Oats Company; Standard 
Brands Inc.; Gelatin Products Corporation; The Borden Company; Carnation Company; 
Pet Milk Company; Indiana Condensed Milk Company; Nestle’s Milk Products, Inc.; 
Vitamins, Inc.; Abbott Laboratories; Mead Johnson & Company; The Wm. S. Merrell 
Company; Parke, Davis & Company; E. R. Squibb & Sons; Winthrop Chemical Company, 
Inc.; and Charles Bowman, Counter-Defendants. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. No. 43C-704. Dated January 14, 1946. 


A consent decree entered in a counterclaim charging violation of the Anti-Trust Laws 
contains provisions enjoining: the instituting of suits for patent infringement or for the 
collection of royalties, and the making of license agreements which fix minimum prices, or 
impose restrictions on the manufacture, use or sale of Vitamin D or products containing 
Vitamin D. Licenses under foreign patents are cancelled. License agreements between 
the research foundation and the counter-defendants were cancelled and the patents in issue 
dedicated to the public prior to the entry of this decree. 


See the Sherman Act annotations, Vol. 1, J 1530.90 and 1590. 
For plaintiff: George I. Haight, Frank Parker Davis, and Ward Ross. 


For counter-claimant: Melville C. Williams, Special Assistant to the Attorney General, 
and George B. Haddock, Chief of Chicago Office, Anti-Trust Division. 


‘BARNES, United States District Judge. 


Final Judgment ever, and each and every cause of action 
which plaintiff might have had, if any, on 
account of past infringement of said Letters 
Patent and of U. S. Letters Patent No. 


The plaintiff, Wisconsin Alumni Research 
Foundation, having filed its core ais here- 
in on July 30, 1943, against defendant Rene : : 
Douglas, the United States of America hav- 1,680,818 having been surrendered and re 
ing intervened and filed its counterclaim leased; each ane SNS: ee aoe wees 
herein.on February 24, 1944 and on Octo- between plaintiff and each of said counter- 


: : defendants, under said patents or any of 
ber 20, 1944, the United States of America, them, having heretofore been terminated 
with leave of court first obtained, having 


Gléd “its Hedvcounterclain herein and) AD mesancelled by contracts of termination 
Ses oie stat AE fis Court haying entered into by the respective parties to said 
P EAT are Da PoctidecN, ure and. Come. 2erecments; the plaintiff, Wisconsin Alumni 
eae The Odsker Oar Corsi Standard research Foundations AG pig tad ica 
d ei 5 viet ant, United States of America, having sev- 
ovation: “The Borden Companys Carnation "ally consented by their attorneys to. the 
Coioaih Pet Milk Company: Tri atae oe CmtLy of this final judgment herein without 
Condensed Milk Company; Nestle’s Milk trial or adjudication of any issue of fact or 
Products, Inc.; Abbott Laboratories; Vita- aw herein and without admission by either 
: : . aintiff or intervener-defendant in respec 
mins, Inc.; Mead Johnson & Company; plaintiff te defendant t 

The Wm. S. Merrell Company; Parke, Davis to any of such issues; 
& Company; E. R. Squibb & Sons; Winthrop = NOW, THEREFORE, before any testi- 
Chemical Conant, Inc and Charles BOW. mony his been taken Herein, and without 
to Said amended counterclaim; the counter- trial _or adjudication of any issue of fact 
se or law herein and upon consent of plaintiff 


defendants having filed their respective an- , ar 

swers to said aed aan denying and intervener-defendant it is hereby 

the substantive allegations thereof; plain- ORDERED, ADJUDGED, and DECREED 
tiff having executed on January 9, 1946 and as, follows: 

filed in the United States Patent Office on 
January 11, 1946 an instrument pursuant to 
which all of plaintiff’s right, title, and in- 
terest in and to U. S. Letters Patent Nos. ‘ 
1,871,135, 1,871,136, 2,057,399, 1,704,173, The Court has jurisdiction of the subject 
1,723,603, and 2,175,340 has been irrevocably matter herein and of all the parties hereto; 
surrendered, assigned, and dedicated to the the amended counterclaim of the United 
people of the United States of America for- States of America states a cause of action 
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[Jurisdiction] 


7 
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against the plaintiff under the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopoly.” 


II 
[Activities Enjoined] 


Plaintiff, Wisconsin Alumni Research 
Foundation, its trustees, officers, agents, 
employees, successors, and assigns, and all 
persons hereafter acting or claiming to act 
under, through, or for them, or any of them, 
are, and each of them hereby is, enjoined 
and restrained from: 

(a) Threatening to institute, instituting, or 
maintaining any suit or proceeding for patent 
infringement or to collect royalties (1) based 
upon any of the United States Letters Patent 
listed in the recitals hereof, or (2) based upon 
any foreign patent corresponding to the United 
States Letters Patent listed in the recitals 
hereof on account of the importation, sale, or 
use in any country of any product made in the 
United States; 

(b) Entering into, adhering to, maintaining, 
or furthering any patent license pertaining to 
any patent relating to the manufacture, or use, 
of Vitamin D or relating to any product con- 
taining Vitamin D, which license: 

(1) provides that minimum prices for the sale 
of Vitamin D or any product containing Vitamin 
D shall be fixed, or (2) imposes any restriction 
upon either the manufacture, use, or sale of 
Vitamin D or any product containing Vitamin D. 


III 
[License Restrictions Cancelled] 


Plaintiff, Wisconsin Alumni Research 
Foundation, shall forthwith notify each li- 
censee under any foreign patent correspond- 
ing to the United States Letters Patent 
listed in the recitals hereof that the said 
licensee may henceforth import, sell, or use 
Vitamin D or any product containing Vita- 
min D in the United States of America, its 
territories or possessions, and that any terms 
of the license of said licensee to the con- 
trary are thereby irrevocably cancelled. 
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IV 


[Access of Department of Justice to Records 
and Interviews; Copies of Agreements] 


For the purpose of securing compliance 
with this judgment, duly authorized repre- 
sentatives of the Department of Justice on 
written request of the Attorney General of 
the United States or an Assistant Attorney 
General, and on reasonable notice to plain- 
tiff, Wisconsin Alumni Research Founda- 
tion, shall be permitted (1) access during 
the office hours of such plaintiff to all books, 
ledgers, accounts, correspondence, memoranda, 
or other records and documents in the pos- 
session or under the control of such plaintiff, 
relating to any matter contained in this 
judgment; (2) without restraint or inter- 
ference from the plaintiff, to interview off- 
cers or employees of the plaintiff who may 
have counsel present regarding any such 
matter. The plaintiff, on such written re- 
quest, shall submit copies of any agreements 
or statements of any understandings, relat- 
ing to patent rights for Vitamin D or Vita- 
min D products to which the plaintiff or 
its successors may be a party or a partici- 
pant; provided however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this judgment in which the United States is 
a party, or as is otherwise required by law. 


V 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be appropriate for the modifi- 
cation, construction or carrying out of this 
judgment, for the enforcement of compli- 
ance therewith and for the punishment of 
violations thereof. 


[1 57,434] Mandeville Island Farms, Inc. and Roscoe C. Zuckerman v. American 


Crystal Sugar Company. 


/ 


In the District Court of the United States for the Southern District of California, 


Central Division. 


No. 4643-BH. Dated January 9, 1946. 


The raising of sugar beets and their sale to refiners in same state to be processed into 
sugar is an intrastate matter and so not covered by the Sherman Act. F 


See the Sherman Act annotations, Vol. 1, | 1640.125. 


When sugar beet growers entered into price-fixing contracts with sugar refiners they 
became co-conspirators and are precluded from recovering damages from the refiners 


under the Sherman Act. 


See the Sherman Act annotations, Vol. 1, {| 1640.211. 
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For plaintiffs: Wood, Crump, Rogers & Arndt, Los Angeles, California. 
For defendant: O’Melveny & Myers, Los Angeles, California. 


Harrison, United States District Judge. 
Naiure of Proceedings 


[Digest] This action comes before the 
Court on a motion to dismiss the amended 
complaint of plaintiff sugar beet growers, 
seeking treble damages under the Sherman 
Act from defendant sugar refiner and alleg- 
ing a conspiracy to prevent the sale of sugar 
beets on a free and open competitive market. 
The basis of the motion to dismiss is that 
there can be no violation of the Federal 
Anti-Trust Act, because the raising of sugar 
beets has no direct effect on interstate 
commerce. 


Plaintiffs’ Allegations 


Plaintiffs’ amended complaint alleges that 
plaintiffs are sugar beet growers in Cali- 
fornia north of the 36th parallel, that their 
only outlets are three sugar refineries in 
the same area, and, that these refineries, 
in violation of Section 1 of the Sherman Act, 
entered into a conspiracy by which each re- 
finer agreed to pay the grower the same 
price for sugar beets. Plaintiffs further 
allege that, as a result of said conspiracy, 
they have received lower prices for their 
sugar beets, due to the change in the method 
of pricing from basing on the net returns 
of the defendant to basing on the net returns 


of all the sugar refineries in that area. 
Plaintiffs seek treble damages, alleging that 
the damage to them is represented by the 
difference between the fair market price 
fixed by the Secretary of Agriculture and 
the price actually received by them. 


Basis for Motion to Dismiss 


Defendant contends that the raising of 
beets and their sale to refiners to be proc- 
essed into sugar is an intrastate matter and 
so not within the scope of the Federal Anti- 
Trust Act. This Court agrees with that 
contention. See Coe v. Town of Erroll, 116 
U. S. 517; Dothan Oil Mill Co. v. Espy, 
127 So. Rep. 179; Utah-Idaho Sugar Co. v. 
JES IE, Ge, PP, 086, (CX) WBS eemal Ieee) 
Director of Agriculture, et al. v. Brown, 317 
U.S. 341. 

This Court is also of the opinion that 
plaintiffs are precluded from recovery be- 
cause, by entering into the contracts with 
the refiners, they participated in the price- 
fixing conspiracy. 


Decision 


Defendant 
dismissal. 


is entitled to judgment of 


[7 57,435] Chicago Pneumatic Tool Company, a New Jersey Corporation and Chicago 
Pneumatic Tool Company, a Massachusetts corporation, v. Hughes Tool Company. 


In the District Court of the United States for the District of Delaware. 


No. 463. Dated August 7, 1945. 


Civil Action 


A contention that the affrmance by the Circuit Court of Appeals of a decree by a 
Federal District Court violates the Anti-Trust Laws because it approves the misuse of 
a patent, must be raised in that forum, and not in another District Court, jurisdiction 
being retained by the Court issuing the decree. 

See the Sherman Act annotations, Vol. 1, | 1640.291. 

For plaintiffs: William F. Hall and R. G. Mullee, of Washington, D. C., and William 
S. Potter (of Southerland, Berl & Potter), of Wilmington, Del. 

For defendant: George I. Haight (of Haight, Goldstein & Hobbs), of Chicago, III; 
Robert F. Campbell and Lester B. Clark (of Andrews, Kelley, Kurth & Campbell) of 
Houston, Texas; and Arthur G. Connolly, of Wilmington, Del. 


LrAuy, United States District Judge. 
Nature of Proceedings 


[Digest] Plaintiffs’ complaint contains 
three counts, only the first of which is based 
on violation of the Anti-Trust Laws.* De- 
fendant moves to strike portions of the.com- 
plaint, to dismiss the three counts, or for 
summary judgment as to the first two counts. 


* Judgment of the United States District 
Court for the District of Delaware affirmed as 
to the third count in an appeal to the United 
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Basis for Anti-Trust Claim 


In 1933 defendant sued plaintiff, Chicago 
Pneumatic Tool Company of Massachusetts, 
in the United States District Court for the 
Western District of Oklahoma for selling 
rotary bits manufactured by Chicago Pneu- 
matic Tool Company of New Jersey, charg- 
ing infringement of a patent owned by 
defendant on the cutters for such bits. The 


States Circuit Court of Appeals for the Third 
Circuit, August 26, 1946. Dkt. No. 9066. Oc- 
tober Term, 1945. 
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District Court granted defendant an injunc- 
tion and appointed a Master to take an ac- 
counting. The Circuit Court of Appeals for the 
Tenth Circuit affirmed. Chicago Pneumatic 
Tool Company of Masachusetts alleges that 
the claims there in suit were for a drill bit 
assembly, and not just for the cutters, a 
part of such assembly. Under the recent 
decisions of Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661, and Mercoid 
Corp. v. Minneapolis-Honeywell Regulator 
Co., 320 U. S. 680, plaintiff contends that a 
claim for a combination is not infringed by 
the sale of one element of the combination. 
Therefore, it is urged, the injunction and 
accounting ordered by the Oklahoma Dis- 
trict Court and affirmed by the Tenth Cir- 
cuit is an approval of the misuse of the 
patent and is in violation of the Anti-Trust 
Laws. Plaintiffs seek an injunction against 
further proceedings in the Oklahoma case; 
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that defendant be enjoined from further anti- 
trust violations, and be required to pay 
treble damages, and that defendant be en- 
joined from bringing suit on the patent in 
issue. 


Decision on Anti-Trust Claim 


If plaintiffs believe that affirmance by the 
Tenth Circuit of the Oklahoma courts’ decree 
violates the Anti-Trust Laws, they must 
urge that contention in that forum and seek 
the cancellation of the Oklahoma decree on 
the basis of the law they claim is found in 
the Mercoid decisions. The Oklahoma court 
acquired jurisdiction and retains it as long 
as its decree is in force. The decree of 
that court, adjudicating the rights of the 
parties, is a final decree, and the doctrine 
of res judicata applies. Defendant’s motions, 
challenging plaintiffs’ right to maintain the 
present action, are granted. 


[7 57,436] Hastings Manufacturing Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Sixth Circuit. 


cided February 4, 1946. 


No. 9963. De- 


Petition for review of order of Federal Trade Commission. 


Dismissal without prejudice of a previous proceeding against petitioner by the Federal 
Trade Commission does not render subsequent proceedings invalid because of the rule 


res, judicata. 


See Federal Trade Commission annotations, Vol. 2, J 6125.336. 


A petition to review and set aside a Federal Trade Commission order to cease and 


desist from unfair methods of competition—purchasing from distributors stocks of com- 
peting products, making loans to distributors and guaranteeing them increased profits— 
when done to induce the handling of petitioner’s products exclusively or preferentially, 
is denied, because, in giving such weight as is to be accorded to the experience of the 
Commission, the Court is unable to say that the Commission’s conclusion upon the unfair- 


ness of such methods of competition is unsound. 


See Federal Trade Commission Act annotations, Vol. 1, 


6385.23, 6425.41, 6430.40. 


| 2212.510, and Vol. 2, {[ 6125.149, 


Affirming Federal Trade Commission cease and desist order in Dkt. 4437. 


For petitioner: 
& Harris, Detroit, Michigan. 


Alfred E, Lindbloom and Joseph A. Vance, Jr., Beaumont, Smith 


For respondent: W. T. Kelley and Everett F. Haycraft, Washington, D. C. 
Before Hicks and Simons; Circuit Judges, and Picarp, District Judge. 


[Petition To Review Cease and Desist Order] 


Stmons, Circuit Judge: The petitioner 
seeks to review and set aside an order of 
the Federal Trade Commission which di- 
rects it to cease and desist from engaging 
in unfair methods of competition and prac- 
tices in commerce in violation of §5 of 
the Federal Trade Commission Act. The 
practices found to be unfair consisted of 
the purchase from distributors of the com- 
petitive products of other manufacturers, 
making loans to the distributors and guaran- 
teeing to them increased profits as com- 
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pared with profits previously obtained in 
the handling of competitive products, when 
done as an inducement to the distributor 
to discontinue handling competitive prod- 
ucts and to handle the petitioner’s products 
exclusively or preferentially. 


[Previous Proceeding Discussed] 


Before reaching the meritorious issues in- 
volved, it becomes necessary to dispose of 
petitioner’s contention that the complaint, 
hearing and order were all invalid by reason 
of the rule of res judicata. It appears that 


Copyright 1946, Commerce Clearing House, Inc. 
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prior to the filing of the complaint that led 
to the findings upon which the presently 
challenged order was based, the Commis- 
sion had filed an identical complaint against 
the petitioner upon which a hearing was 
held, testimony taken and briefs filed. On 
December 27, 1940, this complaint was dis- 
missed by the Commission “without preju- 
dice,” and on the same day the complaint 
in the present case was filed, alleging in 
count 1 facts substantially similar to those 
alleged in the earlier complaint, and in 
count 2 a violation of § 2(a) of the Clayton 
Act. For reasons that do not appear, count 
2 was later dismissed by the Commission 
and has disappeared from the case. 


| Petitioner’s Contentions] 


The petitioner contends that the Commis- 
sion exercises only administrative acts, and 
that its rules and regulations do not au- 
thorize a dismissal without prejudice as 
that is a judicial act. It is difficult to fol- 
low the argument. It is true that the Fed- 
eral Trade Commission has, as have other 
administrative agencies, the power to itself 
initiate an inquiry. When so initiated it is 
compelled to conduct a hearing at which 
it functions judicially as a body required to 


express “a reasoned conclusion.” Federal 
Communications Commission v. Pottsville 
Broadcasting Co., 309 U. S. 134. So, to 


import into the procedural functions of the 
Commission a doctrine developed in the 
judicial process exercised by courts, while 
at the same time denying to the administra- 
tive tribunal judicial functions as distinguished 
from those purely administrative, would 
seem to be a contradiction in terms. As- 
suming, however, without deciding, that the 
Commission is subject to the rule of res 
judicata, the rule may not in good reason 
be applied to its proceedings freed from 
the limitations which govern its application 
by courts. 

Whether or not the Commission is pre- 
cluded from again complaining of trade 
practices after an unequivocal and unquali- 
fied dismissal of an earlier complaint in re- 
spect to identical practices, we have no 
need to determine. There has been argu- 
ment pro and con with respect to the ap- 
plication to administrative tribunals generally, 
of the doctrine of res judicata, It may be 
that in the developing expertness of ad- 
ministrative agencies, and through broad- 
ened experience with the impact of ques- 
tioned practices upon the national economy, 
what may at one period be considered with- 
out substantial effect upon competition, and 
without injury to traders or public, may at 
a later period be more clearly perceived to 
affect either or both. It may also be that 
in the succession of “Marmola” cases, Rala- 
dam Co. v. FTC, 42 Fed. (2d) 430 (C. C. A. 
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6); FTC v. Raladam Co., 283 U. S. 643; 
Raladam v. FTC, 123 Fed. (2d) 34 (C. C. A. 
6); and FTC v. Raladam Co., 316 U. S. 149, 
there is implicit a concept that a later pro- 
ceeding is not barred by an earlier judgment 
even though the factual issues are identical, 
if a period of time has elapsed, the later 
proceeding is more completely supported by 
evidence, and the order is based upon find- 
ings of “meticulous particularity.” 


[Dismissal Without Prejudice Not An 
Adjudication} 


We need not, however, pursue the inquiry 
further because the hearing upon the first 
complaint did not proceed to a decision upon 
the merits, and the order of dismissal was 
not unqualified. As was said in C. G. Conn 
Lid. v. N. L. R. B., 108 Fed. (2d) 390, 393 
(C. C. A. 7), “judicial, as well as quasi- 
judicial tribunals do not lose jurisdiction of 
a cause by its dismissal with a proviso au- 
thorizing its reinstatement.” The cases are 
legion wherein a dismissal without preju- 
dice has been construed as a reservation of 
a right to reinstate the proceeding. Van- 
dalia R. R. Co, v. Schnull, 255 U. S. 113, 123; 
Lincoln Gas Co. v. Lincoln, 250 U. S. 256, 
268; Gray uv. City of Santa Fe, 89 Fed. (2d) 
406, 412 (C. C. A. 5); Hineline v. Minneapolis 
Honeywell Regulator Co., 78 Fed. (2d) 854, 
858 (C. C. A. 8); Columbia Casualty Co. v. 
Thomas, 101 Fed. (2d) 151, 153 (C. C. A. 5); 
Krauthoff v. Kansas City Joint-Stock Land 
Bank, 2 ol Keds (2d) 55 779 Ge Cae nea) 
Morse v. Bragg, 107 Fed.: (2d) 648, 649 
(C. C. A. D. C.); In re McDermott, 115 
Fed. (2d) 582, 584 (C. C. A. 7). Additional 
precedents are given in the last cited case 
wherein it was said, “ordinarily a judgment 
or decree without prejudice never works 
an estoppel nor acts as a former adjudica- 
tion.” 


[Findings As To Methods of Petitioner] 


The Commission found that Hastings had 
been engaged in the manufacture, sale and 
distribution of piston rings in interstate com- 
merce in substantial competition with other 
manufacturers. It had begun the making of 
piston rings for the replacement trade in 
1923, and late in 1935 had introduced a new 
type of ring under the name “steel-vent,” 
for which great advantages were claimed. 
At the time it had about :600 jobbers 
throughout the United States through whom 
its piston rings were distributed to garages 
engaged in repair and servicing of motor 
cars. Its relative position in the industry, 
measured by volume of sales, was sixth or 
seventh. It had been the practice in the 
industry, for manufacturers to place with 
jobbers stock of rings on consignment, but 
it was not unusual for jobbers to have on 
hand substantial quantities of rings in excess 
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of consigned stock which, owned by the 
jobbers, were commonly known as “over- 
age.” Most jobbers handled two or three 
competing lines. 

In 1936 Hastings began an aggressive cam- 
paign to acquire new and, if possible, ex- 
clusive channels of distribution. Its general 
practice was to persuade jobbers to discon- 
tinue the lines of competitive piston rings 
handled by them and to stock Hastings 
rings exclusively. The policy in this re- 
spect was not rigid, and if unable to induce 
a jobber to become exclusively a Hastings 
distributor, it sought to induce the jobber 
to handle its rings preferentially. The in- 
ducements offered to the jobber to replace 
competing rings by Hastings rings, were 
used either singularly or in combination, as 
circumstances required. They consisted of 
the purchase from jobbers of their “over- 
age” stock, making loans to them and guar- 
anteeing to them increased profits from the 
sale of Hastings rings. 


When complete substitution was effected 
it was usually with an understanding that 
Hastings rings would be handled exclu- 
sively; when substitution was partial the 
understanding was that Hastings rings 
would receive preferential sales effort. When 
a purchase of competing stock was made, 
the consigned stock of a competitor was 
returned to the consignor. In making pur- 
chases, Hastings paid the jobber the actual 
cost to him of the rings regardless of age, 
condition or value. The competitive rings 
were then shipped to its factory and, in 
most cases, destroyed. The quantities of 
competitive rings purchased from jobbers 
varied widely, the record showing purchases 
ranging from $100 to more than $15,000. 
Substantial portions of the lifted stock were 
still in good condition and salable. 


From time to time Hastings made loans 
to its jobbers for the purpose of inducing 
them to become or continue to be exclusive 
distributors of Hastings rings, or to con- 
centrate their efforts on the Hastings line. 
During the years 1937 to 1940 exclusive, 
loans were made to 29 jobbers in an aggre- 
gate amount of approximately $151,0C0. 
Guarantees were given jobbers that if they 
undertook distribution of Hastings rings, 
their gross profit during the following year 
would be a specified percentage, (usually 
50 percent) greater than their gross profits 
from the sale of competing rings during 
the preceding year, though there was evi- 
dence that in no instance was Hastings 
required to make good its guarantees. Dur- 
ing the period 1923 to 1935, before these 
practices were inaugurated, Hastings had 
approximately 600 distributors, but there- 
after, during the period 1936 to 1940, it se- 
cured about 900 new distributors and grew 
from one of the smallest ring manufactur- 
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ers with national distribution, to become: 
the second largest national distributor in 
the trade. In securing this large number 
of new jobbing accounts after 1935, includ- 
ing some of the larger distributors upon an 
exclusive or preferential basis, the Commis- 
sion found that Hastings relied upon the 
practices described and that they repre- 
sented its deliberate policy executed on a 
large scale. It therefore concluded that its 
practices constituted unfair methods of 
competition in commerce, and entered its 
order directing Hastings to cease and desist 
from pursuing its obsolescence protection 
policy, making loans to distributors and 
guaranteeing them increased gross profits 
“when done as an inducement to the dis- 
tributor of automotive parts concerned to 
discontinue handling all products competi- 
tive with respondent’s and thereafter handle 
respondent’s products in lieu thereof, or 
when done upon any express or implied 
condition, agreement, or understanding that 
such distributor will discontinue handling all 
products competitive with those of respond- 
ent, or all such products of any competitor 
of respondent, and will handle respondent’s 
products in lieu thereof.” 


[Findings of Commission Sustained] 


Many of the Commission’s findings, as 
above recited, are challenged by the peti- 
tioner, and its contentions in this respect 
have necessitated a careful review and anal- 
ysis of the record. While the assailed prac- 
tices, either singularly or in combination, 
may not universally have been pursued, and 
while in instances there may have been lack- 
ing specific proof of express agreements by 
jobbers to handle the Hastings line either 
exclusively or preferentially, enough was 
shown reasonably to warrant an inference 
by the Commission that the challenged prac- 
tices were pursued upon a large scale, that 
they operated as an inducement in further- 
ance of an express or clearly implied agree- 
ment by jobbers that they would discontinue 
or immolate competing lines in favor of 
Hastings. The Federal Trade Commission 
Act, §15 U. S. G. A., 45(c) provides that 
the findings of fact made by the Commis- 
sion, if supported by evidence, are conclu- 
sive, and it has frequently been held that 
this applies not only to facts proven or 
stipulated, but also to inferences to be drawn 
from them which are for the Commission to 
determine—not the courts. FTC v. Pacific 
States Paper Trade Assn., 273 U. S. 52, 63; 
FTC _v. Algoma Lumber Co., 291 U. S. 67, 
73; Labor Board v. Southern Bell Tel. Co., 
319 U. S. 50, 60; Corn Products Refining Co. 
et al. v. FTC, 324 U. S. 726, decided April 
23, 1945; FTC v. Standard Education Society, 
302 U. S. 112. We are not able to say that 
the findings of the Commission are clearly 
wrong, and we accept them. 
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[FTC v. Gratz Discussed] 


_ Section 5 of the Federal Trade Commis- 

sion Act, supra, declares unfair methods of 
competition in commerce to be unlawful, 
empowers the Commission to prevent such 
methods, and authorizes it, after hearings 
and findings of fact, to issue orders requir- 
ing violators to cease and desist from such 
methods. The Act, however, does not define 
unfair methods of competition, and the Con- 
gress in defining its powers advisedly 
adopted a phrase which, as the Supreme 
Court has said, “does not admit of precise 
definition but the meaning and application 
of which must be arrived at by what this 
court elsewhere has called ‘the gradual proc- 
ess of judicial inclusion and exclusion.’ ” 
FTC vu. Keppel & Bro., 291 U. S. 304, 312, 
citing FTC v. Raladam Co., 283 U. S. 643, 
648. In one of the earlier cases, FTC v. 
Gratz, 253 U. S. 421, decided 1920, when 
the proceeding established in 1914 was still 
considered a novelty and a new device in 
administrative machinery, the court said in 
reference to the phrase “unfair methods of 
competition,” that “it is for the courts, not 
the Commission, ultimately to determine as 
a matter of law what they include. They 
are clearly inapplicable to practices never 
heretofore regarded as opposed to good 
morals because characterized by deception, 
bad faith, fraud or suppression, or as against 
public policy because of their dangerous 
tendency unduly to hinder competition or 
create monopoly.” The court there de- 
clined to enforce an order of the Commis- 
sion directing a manufacturer to cease and 
desist from a practice of refusing to sell 
cotton ties unless the purchaser weuid agree 
to buy corresponding amounts of cotton 
bagging—the commonly known “tying” 
agreements. 

To this decision Mr. Justice Brandeis, 
with Mr. Justice Clark concurring, appended 
one of his more powerful dissents, pointing 
to the history of the legislation, its purpose 
to preserve competition through supervisory 
action of the Commission, the Commission’s 
need to be ever vigilant if it discovered 
that any business concern had used any 
practice likely to result in public injury, 
the purpose of the Act as prophylactic 
rather than as punitive or remedial, and 
the deliberate use by the Congress of the 
phrase “methods of competition” rather than 
“acts of competition.” He argued vigor- 
ously for the enforcement of the Commis- 
sion’s order. He contended that “full-line 
forcing,” “exclusive-dealing requirements” 
or “shutting off materials, supplies or ma- 
chines from competitors” were well known 
methods of competition which had been held 
to be unfair, and that it was the legislative 
design to prevent any unfair method in 
competition from becoming a genéral prac- 
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tice, so that an “apprehended effect of an 
unfair method in suppressing competition 
by destroying rivals could be averted.” 


We are fully cognizant, in the usual case, 
of the impropriety in relying upon the ra- 
tionale of a dissenting opinion. It is not 
controlling and generally furnishes no safe 
guide to decision. It becomes apparent, 
however, upon a review of later cases, that 
the court, without disapproval of the Gratz 
decision, has developed a broader concept 
of the authority conferred by Congress upon 
the Federal Trade Commission. Whether 
this was due to an awareness of the growing 
confidence of the Congress in the adminis- 
trative process, or of the developing in- 
genuity of traders in pursuing practices not 
within the concept of unfairness developed 
in earlier decisions, we do not undertake to 
say, but in FTC v. Algoma LumbexCo., 291 
U. S. 67 (1934) (the California White Pine 
case), it was said of earlier adjudications, 
that according to the law as then adjudged 
many competitive practices that today may 
be suppressed were not actionable wrongs, 
and that “competition may be unfair within 
the meaning of this statute and within the 
scope of the discretionary powers conferred 
upon the Commission, though the practice 
condemned does not amount to fraud as 
understood in courts of law,” and in FTC 
v. Keppel & Bro., Inc., 291 U. S. 304 (the 
break and take candy package), “A method 
of competition which casts upon one’s com- 
petitors the burden of the loss of business 
unless they will descend to a practice which 
they are under a powerful moral compulsion 
not to adopt, even though it is not criminal, 
was thought to involve the kind of unfair- 
ness at which the statute was aimed.” 


Conscious as we are of the danger in 
lifting specific observations from their con- 
text, we are nevertheless impressed by the 
fact that acts not in themselves illegal or 
criminal, or even immoral, may, when re- 
peated and continued and their impact upon 
commerce is fully revealed, constitute an 
unfair method of competition within the 
scope of the Commission’s authority to reg- 
ulate and forbid. So with the respondent’s 
practices, it may not be illegal for a manu- 
facturer to buy up the obsolescent or un- 
salable stock of his competitor so long as 
he does not throw it upon the market at 
cut-rate prices to destroy his competitor’s 
business or the goodwill attaching to his 
product. It is not illegal for a manufacturer 
to finance his retail outlets or to guarantee 
them profits, but undoubtedly the utilization 
of these expedients, singularly or in com- 
bination, as an inducement to jobbers to 
throw out competing lines and to handle, © 
exclusively or preferentially, the products of 
a manufacturer “from whom such blessings 
flow,’ may well be within the statutory 
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concept of unfair methods of competition. 
Such inducements as constituent elements 
in a method of competition, are the “ex- 
clusive-dealing requirements” which Mr. 
Justice Brandeis so vigorously condemned, 
and the advantages to be derived therefrom, 
by both manufacturer and jobber, are closely 
akin to the unreasonable preferences and 
rebates long ago terminated by the Act to 
Regulate Commerce through powers con- 
ferred upon the Interstate Commerce Com- 
mission. 


If we go too far perhaps in interpreting 
and applying what seems to be an enlarged 
concept of the powers of the Commission, 
certainly its present order derives sanction, 
even under the Gratz case, in the curbing of 
a practice which is against public policy 
because of its dangerous tendency unduly 
to hinder competition or create monopoly. 
It was not imperative, in order to bring into 
play the “prophylactic” action of the Com- 
mission, to prove that monopoly actually 
has been achieved. As was said in Trade 
Commission v. Raladam, 316 U. S. 149, 152, 
“It is not necessary that the evidence show 
specifically that losses to any particular 
trader or traders arise from Raladam’s suc- 
cess in capturing part of the market. One 
of the objects of the Act creating the Fed- 
eral Trade Commission was to prevent po- 
tential injury by stopping unfair methods 
of competition in their incipiency. Fashion 
Guild v. Trade Comm’n., 312 U. S. 457, 466.” 
It was within the competency of the Com- 
mission, in the present case, to infer that 
by the Hastings practices trade would be 
diverted from competitors who do not en: 
gage in such practices and that less highly 
financed manufacturers would be unable to 
compete, even though their product should 
be equal or superior in quality. It was 
equally within its competency to conclude, 
upon this record, that in some markets, or 
at least in a limited area in such markets, 
the Hastings practices had actually driven 
its competitors from the field. 


[Public Interest Involved] 


Another consideration contributes to the 
conclusion that the Commission’s order 
should be enforced. It derives from hold- 
ings in numerous cases that the unfair char- 
acter of a method of competition depends 
largely upon the particular circumstances of 
each case, and such circumstances must in- 
clude the time and place where the practices 
are followed. As was said in the Keppel 
case, supra, “The argument that a method 
used by one competitor is not unfair if 
others may adopt it withotit any restriction 
of competition between them was rejected 
by this court in FTC v. Winsted Hosiery Co., 


Court Decisions 
Hastings Manufacturing Co. v. FTC 


2-12-46 
Report 87 


(258 U. S. 483, 493).” The Commission 
may well have concluded that the practice 
of buying up and destroying obsolescent 
stocks of competitors, regardless of their 
value or salability, and destroying them, 
might force other manufacturers, for the 
sake of self-preservation, to pursue similar 
practices both as against Hastings and as 
against other competitors. It must be ob- 
served that the order of the Commission 
was made on December 9, 1944, in respect 
to practices that had been followed for years 
prior to that date. It must be remembered, 
also, that the American economy was then 
one of scarcity rather than of abundance, 
and still is. The result of such practices, 
if leading either to monopoly or general 
acceptance, would be that the consuming 
public would be deprived of available stocks 
of piston rings necessary to an imperative 
facility for transportation. The public in- 
terest in the cessation of such practices is 
therefore brought into bold relief. 


[Conclusion of Commission Sustained] 


Finally, while the court has not so far 
departed from the doctrine announced in 
the Gratz case that it is for the courts to 
determine what methods of competition are 
to be deemed unfair, there has been an ever 
growing dependency by the court upon the 
findings of administrative commissions gen- 
erally, even when factual issues are not too 
clearly disassociated from questions of law, 
a doctrine which reached its zenith in Dob- 
son v. Commr., 320 U. S. 489. In respect 
to the administrative agency here involved, 
it was specifically held in the Keppel case, 
supra, that the judgment of the Commission 
as ta what practices are to be deemed unfair, 
is of weight. It was created with the 
avowed purpose of lodging administrative 
functions committed to it in “a body spe- 
cially competent to deal with them by reason 
of information, experience and careful study 
of the business and economic conditions of 
the industry affected,” and was organized 
in such manner as would “give to them an 
opportunity to acquire the expertness in 
dealing with these special questions concern- 
ing industry that comes from experience.” 
Report of Senate Committee on Interstate 
Commerce, No. 597, June 13, 1914, 63rd 
Cong., 2d Sess., pp. 9, 11. Giving such 
weight as is to be accorded to the experi- 
ence of the Commission, we are not able 
to say that its conclusion upon the unfair- 
ness of the Hastings method of competition 
is unsound. 


[Decision] 


A decree may be entered for the enforce- 
ment of the Commission’s order. 
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[1 57,437] J. A. Bockenstette and Rose M. Bockenstette v. Federal Trade Com- 


mission. 


In the United States Circuit Court of Appeals for the Tenth Circuit. 


November Term, 1945. November 7, 1945. 


No. 2582, 


A decree modifies a previous decree of March 30, 1943, which previous decree modified 
a Federal Trade Commission cease and desist order prohibiting misrepresentation as to 
performance and guarantee of baby chicks, by adding a new paragraph immediately 
following paragraph (2) of the cease and desist order, which sets forth that representa- 


tions 
prohibited. 


as to record of performance of baby chicks, 


which are actually true, are not to be 


See Federal Trade Commission Act annotations, Vol. 2, 1 6125.508, 6601.75, 6620.622, 6660.30. 
Decree modifying Federal Trade Commission cease and desist order in Dkt. 4537. 


For petitioners: George M. Brewster. 


For respondent: Joseph J. Smith, Jr. (W. T. Kelley was with him on the brief). 
Before PHILLIPS, BRATTON, and Huxman, Circuit Judges. 
The cause came on to be heard on November 7, 1945, on the motion of the parties 


for the entry of a decree modifying the Court’s decree of March 30, 1943; modifying the 
order to cease and desist thereby affirmed and enforced; and, affirming said order to 


cease and desist as modified. 


[Decree Modifying Order To Cease 
and Desist] 


[Modified Portion of Decree Set Forth] 


_ The Court, upon consideration of the mo- 
tion of the parties ordered, adjudged and 
decreed that that portion of the said decree 
beginning with the words “Now, therefore,” 
and concluding with the words “representa- 
tions prohibited in paragraph (1) hereof,’ ? 
be, and it hereby is, modified to read as 
follows, to-wit: 

“NOW, THEREFORE, IT IS HEREBY OR- 
DERED, ADJUDGED, AND DECREED that 
said order to cease and desist be, and it hereby 
is, modified by adding the following new and 
unnumbered paragraph immediately following 
paragraph (2) of said order to cease and desist, 
to wit: 


1 The portion of the decree of March 30, 1943, 
herein modified, read as follows: 

“Now therefore, it is hereby ordered, ad- 
judged and decreed that said order to cease and 
desist issued by the Federal Trade Commission, 
respondent herein, under date of May 11, 1942, 
be and the same hereby is, affirmed. 

And it is hereby further ordered, adjudged 
and decreed that the petitioners, J. A. Bocken- 
stette and Rose M, Bockenstette, trading as 
Bockenstette’s Blue Ribbon Farms, or trading 
under any other name or designation, their 
representatives, agents and employees, jointly 
or severally, directly or through any corporate 
or other device, in connection with the offering 
for sale, sale and distribution of chicks or 
chickens, do forthwith cease and desist from 
directly or indirectly: 

(1) Disseminating or cause to be disseminated, 
any advertisement, by means of the United 
States mails, or by any other means, in com- 
merce as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act, which advertisement 
represents directly or by implication— 

(a) That petitioners are R. O. P. poultry 
breeders, or that they operate a poultry plant 
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“TIT IS FURTHER ORDERED that this 
ordef shall not be construed as prohibiting 
representations that respondents’ baby chicks 
are R. O. P. sired when such chicks have actu- 
ally been sired by males which have been 
officially banded with U. S, R. O. P. sealed and 
numbered official leg bands and duly registered 
as such; or representations that the flocks sup- 
plying the eggs from which the baby chicks are 
hatched are headed by R. O. P. males when the 
flocks concerning which such representations are 
made are segregated and headed by such offi- 
cially banded R.O.P. males; provided, how- 
ever, that such representations are not made in 
such a manner as to represent, directly or by 
implication, that the baby chicks so offered for 
sale are U.S.R.O.P. chicks, or that the re- 
spondents are participants in the National Poul- 
try Improvement Plan.’ 


under the supervision of an official from the 
agency supervising U. S. Record of Performance 
work; 

(b) That the average egg production of hens 
grown from chicks sold by petitioners exceeds 
the average egg production from an equal num- 
ber of hens generally, by 94 eggs each, per 
annum, or by any other appreciable amount; 

(c) That hens in petitioners’. flocks lay an 
egg daily; 

(d) That purchasers of petitioners’ products 
are enabled to produce eggs at from one-third 
to one-half the cost of producing them with 
birds of ordinary breeding; 

(e) That petitioners protect purchasers of 
their chicks against losses, up to four weeks. 


(2) Disseminating or causing to be dissemi- 
nated any advertisement by any means, for the 
purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase in 
commerce, as ‘‘commerce’’ is defined in the Fed- - 
eral Trade Commission Act, of petitioners’ prod- 
ucts, which advertisement contains any of the 
representations prohibited in paragraph (1) 
hereof. 
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“AND IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that said order to 
cease and desist, as modified, be, and it hereby 
is, affirmed and enforced, and that petitioners 


be, and they hereby are, commanded to obey 
said order to cease and desist, as modified, and 
to comply therewith.”’ 


[1 57,438] S. Buchsbaum & Co., v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1945. January Session, 1946. january 14, 1946. 


On petition for review of an order to cease and desist entered by the Federal Trade 
Commission. 


No. 8405. 


A Federal Trade Commission order prohibiting misrepresentation of plastic acces- 
sories by use of the term “Elasti-Glass”, or any other term containing the word “glass”, 
to describe an article made of a plasticized resinous material, is set aside and the cause 
remanded, where the Commission erred in denying petitioner’s motion for a trial de novo. 
In this suit, the original Trial Examiner died before the case was completed. A second 
Trial Examiner was appointed to complete the taking of testimony, close the case, and 
make his report upon the evidence. Within four days after the appointment of the 
second Trial Examiner, petitioner filed with the Commission a motion for a trial de novo, 
but it was denied. The second Trial Examiner based his report both upon the evidence 
taken before the first Trial Examiner and that heard by him. The Commission contends 
that what it calls the marked difference between the functions and authority of trial 
judges on the one hand, and trial examiners on the other, precludes the application of 
the rule of confrontation. Further, the Commission contends that the finding of ex- 
aminers being advisory only, there is not present in their findings the principal con- 
sideration, finality of factual judgment, which requires a trial de novo, in the event of 
the death or disability of a judge or master. However, the elementary principle under- 
lying all trials seems to be that the rule of confrontation shall be applied where the 
witnesses are available for that purpose. Here, there is no claim by anyone that the 
witnesses are unavailable. Since counsel has cited no decision of the Supreme Court 
abrogating the ruling that failure to produce witnesses where they are available amounts 
to failure of due process, the rule of confrontation must stand. 

See Federal Trade Commission Act annotations, Vol. 2, § 6125.518, 6620.272, 


Setting aside Federal Trade Commission cease and desist order in Dkt. 4450. 
For petitioner: Walter H. Moses, Chicago, III. 

For respondent: Jos. J. Smith, Jr., Washington, D. C. 

Before Sparks and KERNER, Circuit Judges, and BALTZELL, District Judge. 


[Nature of Proceeding] resin glass scientifically produced and prop- 


erly designated as glass. It further alleged 


Sparks, Circmt Judge: By this proceeding 
petitioner seeks to review and set aside a cease 
and desist order of the Federal Trade Com- 
mission. The complaint charged petitioner 
with having engaged in unfair and deceptive 
acts and practices in violation of the Federal 
Trade Commission Act. The charge was 
that by the use of the trade name “Elasti- 
Glass” petitioner had falsely represented 
that various men’s accessories made by peti- 
tioner from a chemically manufactured 
plasticized resinous material called “Vinylite”’ 
were made and constructed of glass. The 
answer admitted that petitioner manufac- 
tured “Elasti-Glass”’ products and adver- 
tised and sold them in interstate commerce 
as alleged in the complaint. It denied, how- 
ever, that its trade name and representations 
were false or deceptive. It asserted that al- 
though “Vinylite’ was a chemically man- 
ufactured plasticized resinous material, it 
was in fact an organic glass, a synthetic 


{ 57.438 


that the word “glass,” as properly used and 
defined, includes both organic glasses and 
inorganic glasses, and denied that, by the 
use of the term “Elasti-Glass” or in any 
other way, it had misled or deceived the 
public into believing that its products were 
made of inorganic glass. 


[Commission’s Findings | 


In substance the Commission found the 
facts as follows: Petitioner is an Illinois 
corporation engaged in the business of man- 
ufacturing various men’s accessories such 
as suspenders, belts, garters, etc., which it 
advertises and sells in interstate commerce 
under the trade name “Elasti-Glass.” It 
also found that glass as understood and 
recognized by the general public is the com- 
mon glass found in window panes, tumblers, 
and bottles, and petitioner’s use of the term 
“Elasti-Glass” tends to mislead a substan- 
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tial portion of the purchasing public into 
the belief that petitioner’s products are made 
from common glass specially processed in 
some manner to make it pliable and elastic; 
that petitioner’s products are not glass as 
understood by the purchasing public; that 
they are made of plastic material, “Vinylite,” 
which has none of the characteristics of 
glass as recognized and understood by the 
general public, other than that of trans- 
parency, and which differs so greatly in 
composition, methods of manufacture, and 
properties from those substances commonly 
known as glass that it constitutes a part 
of a separate division of chemical tech- 
nology. On these facts the Commission 
concluded the petitioner was engaged in 
deceptive acts and practices in violation of 
the Federal Trade Commission Act and ac- 
cordingly ordered petitioner, in connection 
with the offering for sale, the selling and 
distribution of men’s accessories and other 
similar articles of merchandise in interstate 
commerce, to cease and desist from: 


1. Using the term “Elasti-Glass” or any 
other term containing the word “glass” to 
designate or describe any article of mer- 
chandise made of the material “Vinylite” or 
any other similar compound. 


2. Representing in any manner, either 
directly or by implication, that any article 
of merchandise made from “Vinylite” or 
any other similar synthetic resinous com- 
pound is made of glass. 


[First Question To Be Considered] 


The first question raised for our con- 
sideration is whether the Commission erred 
in denying petitioner’s motion for a trial 
de novo, and in failing to strike from the 
record the evidence taken before Trial Ex- 
aminer Reeves. 


[Nature of Hearing Conducted by 
Trial Examiner] 


W. C. Reeves was the Trial Examiner 
originally appointed to act in this case. He 
conducted hearings on April 3 and 4, 1941, 
at Chicago, and on April 11 and 12, 1941, at 
Toledo, Ohio, at which evidence was taken 
covering 619 pages of transcript, and 48 
Commission exhibits and 17 of petitioner’s 
exhibits were received in evidence. Sixteen 
witnesses for the Commission testified be- 
fore him, including all six of the consumer 
witnesses. 


[Error in Court's Refusal to Grant 
Trial De Novo} 


Mr. Reeves died October 26, 1941. Trial 
Examiner Vilas was appointed on Novem- 
ber 17, 1941, to complete the taking of testi- 
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mony, close the clase and make his report 
upon the evidence. Within four days from 
that date petitioner filed with the Commis- 
sion its motion that there be a trial de novo 
and that the transcript of hearings before 
Trial Examiner Reeves be stricken from the 
record. The motion was denied by the 
Commission on December 5, 1941, and Ex- 
aminer Vilas proceeded from where Mr, 
Reeves left off, and based his report both 
upon the evidence taken before Mr. Reeves 
and that heard by him. On these facts ap- 
pellant contends that the court erred in not 
granting a trial de novo. We think the rul- 
ing was erroneous, and we find no authority 
adverse to our conclusion. Ohio Bell Tele- 
phone Co. v. Public Utilities Commission, 301 
U. S. 292; Morgan v. United States, 304 U.S. 
1; Wigmore on Evidence (3rd Ed.), Vol. 
mae § 946; and Rubin v. Lipman, 215 Fed. 


{Application of Rule of Confrontation] 


The Commission contends that what it 
calls the marked difference between the 
functions and authority of trial judges and 
masters on the one hand, and trial ex- 
aminers on the other, precludes the applica- 
tion of the rule of confrontation in the 
authorities just referred to. Hence it argues 
that the finding of examiners being ad- 
visory only, there is not present in their 
findings the principal consideration, that is 
to say, finality of factual judgment, which 
requires a trial de novo in the event of the 
death or disability of a judge or master. 
We think this does not meet petitioner’s 
contention. The elementary principle un- 
derlying all trials of whatever nature seems 
to be that the rule of confrontation shall be 
applied where the witnesses are available 
for that purpose. Of course, where under 
certain conditions witnesses are not avail- 
able their testimony may be taken by deposi- 
tion, but it is not contended that that condition 
is present here. To be sure, the Commis- 
sion may disregard the recommendation of 
the Examiner, but it seems to us that that 
fact does not alter the rule of confrontation 
which is stressed in the citations we have 
given. Indeed, under those authorities the 
Commission should disregard the finding of 
the Examiner if he had not complied with 
the rule of confrontation, and that is the 
precise question which confronts us. Con- 
gress has authorized the appointment of 
Examiners in such cases and they are the 
eyes and ears of the Commission. There 
is no complaint as to this delegated power, 
but it certainly cannot be said that the ap- 
pointment would free the Examiner from 
the duty of observing the demeanor of wit- 
nesses, for this would amount to a lack of 
due process to which petitioner is entitled. 
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[Ohio Bell Telephone Co. Case Cited] 


In the case of Ohio Bell Telephone Co. v. 
Public Utilities Commission, supra, Justice 
Cardozo gave expression to the following 
language: 


“Regulatory commissions have been invested 
with broad powers within the sphere of duty 
assigned to them by law. Even in quasi-judicial 
proceedings their informed and expert judgment 
exacts and receives a proper deference from 
courts when it has been reached with due sub- 
mission to constitutional restraints. * * * In- 
deed, much that they do within the realm of 
administrative discretion is exempt from super- 
vision if those restraints have been obeyed. All 
the more insistent is the need, when power has 
been bestowed so freely, that the ‘inexorable 
safeguard’ * * * of a fair and open hearing 
be maintained in its integrity. * * * The right 
to such a hearing is one of ‘the rudiments of 
fair play’ * * * assured to every litigant by 
the Fourteenth Amendment as a minimal re- 
quirement, * * * There can be no compromise 
on the footing of convenience or expediency, or 
because of a natural desire to be rid of harrass- 
ing delay, when that minimal requirement has 
been neglected or ignored.’”’ 


[Morgan Case Cited] 


In the case of Morgan v. United States, 
304 U. S. 1, Chief Justice Hughes used the 
following language: 


“Congress, in requiring a full hearing,’ had 
regard to judicial standards,—not in any tech- 
nical sense but with respect to those funda- 
mental requirements of fairness which are of 
the essence of due process in a proceeding of a 
judicial nature. * * *”"’ 

“The maintenance of proper standards on the 
part of administrative agencies in the perform- 
ance of their quasi-judicial] functions is of the 
highest importance and in no way cripples or 
embarrasses the exercise of their appropriate 
authority. On the contrary, it is in their mani- 
fest interest. For, as we said at the outset, if 
these multiplying agencies deemed to be neces- 
sary in our complex society are to serve the 
purposes for which they are created and en- 
dowed with vast powers, they must accredit 
themselves by acting in accordance with the 
cherished judicial tradition embodying the basic 
concepts of fair play.”’ 


[Commission’s Finding Cannot Be Disturbed 
if Supported by Substantial Evidence] 


Of course, we are not permitted to dis- 
turb a finding of the Commission if it is 
supported by substantial evidence. The 
principal reason for this rule is that the 
Commission, or its Examiner, has the op- 
portunity of observing the demeanor of 
witnesses and thus has a better opportunity 
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of passing upon the credibility of such wit- 
nesses, an opportunity which is not given 
to the reviewing court, and this is as it 
should be. Duvall, et al. v. Barry, 103 F. 2d 
653. In this case neither the Commission 
nor its Examiner had that opportunity with 
respect to most of the witnesses. The rea- 
son for the rule has failed in this case, how- 
ever, if the ruling of the Commission stands 
this court is still bound by the rule. We 
think there was error in the ruling. 


[Two Purposes of Confrontation 
Process Discussed | 


Respondent insists that there is no con- 
stitutional right to the benefit of demeanor 
evidence; that it is no more than a secondary 
and dispensable advantage of the rule of 
confrontation. In support of this conten- 
tion it relies upon Wigmore on Evidence 
(3rd Ed.), §§ 1395, 1396. These sections do 
not support that contention. That author 
states that the process of confrontation has 
two purposes. The first is to secure for 
the opponent the opportunity of cross- 
examination, the second is to have the per- 
sonal appearance of the witness before the 
judge and jury, from which they are enabled 
to obtain the elusive and incommunicable 
evidence of a witness’ deportment while 
testifying. In § 1396 the author states: 


“‘Nevertheless, the secondary advantage, inci- 
dentally obtained for the tribunal by the wit- 
ness’ presence before it—the demeanor-evidence 
—is an advantage to be insisted upon whenever 
it can be had, No one has doubted that it is 
highly desirable, if only it is available.’ 


The author concludes that the rule may be 
dispensed with in cases of unavailability. 
Here there is no claim by anyone that the 
witnesses were unavailable, and counsel has 
cited no decision of our Supreme Court 
which in any way abrogates the ruling in 
the Ohio Bell Telephone Company case, and 
the Morgan case, supra, both of which cases 
hold that a failure in this respect would 
amount to a failure of due process. So long 
as these cases stand, neither we nor the 
Commission can ignore them. 


[Commission's Order Set Aside— 
Cause Remanded| 


Other questions are presented concerning 
which we intimate no opinion. The Com- 
mission’s order is set aside and the cause 
is remanded to the Commission for further 
proceedings not inconsistent with this opinion. 
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[157,439] Manhattan Brewing Co. v, Federal Trade Commission, 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8439. 
January 16, 1946. 


Petition for review of an order of the Federal Trade Commission. 


A petition to review a Federal Trade Commission order, prohibiting misrepresentation 
as to the origin of beer and ale, is dismissed, pursuant to stipulation of counsel. 
See Federal Trade Commission Act annotations, Vol. 2, | 6650.060. 


Dismissing petition to review Federal T issi : : 
Dkt. 4572. rade Commission cease and desist order in 


For petitioner: Herbert J. Patrick, Indianapolis, Ind. 


For respondent! Joseph J. Smith, Jr., Washington, D. C. 
Before Evan A. EvANs, Circuit Judge. 


[Petition for Review Dismissed] Commission to cease and desist, entered in 
Pursuant to stipulation of counsel, it is the above entitled cause on September 7, 
ordered and adjudged that the Petition for 1943, be, and the same is hereby, dismissed, 
Review of the order of the Federal Trade without recovery of costs by either party. 


[57,440] Progress Tailoring Company, Stone-Field Corporation, W. Z. Gibson, 
ens Pioneer Tailoring Company, and Certified Tailoring Company v. Federal Trade 
ommission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8411. 
October Term, 1945, January Session, 1946. January 28, 1946. 


Petition for review of order of Federal Trade Commission. 


_The contention that the Federal Trade Commission is not authorized as an adminis- 
trative body to prohibit clothing manufacturers seeking salesmen from disseminating ad- 
vertisements, which falsely represent that a suit of clothes is given away “free” to such 
salesmen accepting employment with such companies, since such a business practice does 
not constitute interstate commerce, is without merit. These advertisements are a part of 
the preliminary negotations leading up to a sale in interstate commerce. Moreover, all 
interstate commerce is not sale of goods. Of course, importation into one state from 
another is the indispensable element, the test, of interstate commerce. But every negotia- 
tion and dealing between citizens of different states which causes such importation, 
whether it be goods or information, is a transaction of interstate commerce. 


Use of the word “free” to refer to men’s wearing apparel furnished as compensation 
for services rendered, when such wearing apparel is not “free” but is sold to salesmen in 
return for services, is a practice inimical to the public interest. Since the amendment of 
Section 5 of the Federal Trade Commission Act, the Federal Trade Commission has had 
jurisdiction of all cases in commerce affecting the public interest whether or not competi- 
tion is involved. Actual deception is not necessary. It is sufficient to show that the 
advertisements have a tendency or capacity to deceive. 

See Federal Trade Commission Act annotations, Vol. 2, {] 6125.272, 6125.350, 6601.85, 6610.40, 
6610.80, 6690.20. 


Affirming Federal Trade Commission cease and desist order in Dkt. 3747. 
For petitioner: Frank W. Sullivan, Chicago, Il. 

For respondent: W. T. Kelley, Washington, D. C. 

Before EvANs, SPARKs, and Kerner, Circuit Judges. 


[Petition to Review Cease and Desist Order] tioners have engaged in unfair methods of 

KERNER, Circuit Judge: This is a petition competition and unfair and deceptive acts 
to review, set aside, or modify a cease and and practices in commerce in violation of 
desist order of the Federal Trade Commis- the Federal Trade Commission Act, 15 U. S. 
sion, upon a complaint charging that peti- C. A. § 45. 
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[Charges Against Petitioners] 


The substance of the charges material 
under the points made here is that peti- 
tioners have violated the statute by dissemi- 
nating false and misleading representations 
that they are manufacturers of the clothing 
which they sell, that they sell such clothing 
at wholesale prices, and that they give a 
suit of clothes “free” to salesmen accepting 
employment with them. 


[Commisston’s Findings] 


Petitioners answered the complaint, and 
after the matters involved in the charges 
had been heard upon the complaint and 
answer, the testimony of witnesses and sup- 
porting documentary evidence, the Com- 
mission, upon substantial evidence appear- 
ing in the record, found that petitioners, in 
competition with other merchants who sell 
similar goods, are all engaged in interstate 
commerce in the sale and distribution of 
men’s suits and coats. 


Petitioners act in conjunction with each 
other. They employ salesmen who sell their 
garments to the public, and in soliciting the 
services of these salesmen, they place ad- 
vertisements in magazines, newspapers, and 
periodicals which have an interstate circu- 
lation. In the advertisements they repre- 
sent that a free suit will be given to such 
salesmen. After prospective salesmen answer 
the preliminary advertisements, petitioners 
mail circulars to the inquirer in which they 
continue to refer to the suits as “free” but 
in which they also explain, in comparatively 
inconspicuous type, that the suit is not free 
but is sold to the salesman in return for 
his services. According to these circulars, 
if they are read and analyzed, the salesman 
will receive a commission for each garment 
he sells, and if he sells a certain number of 
garments, he will receive a suit for him- 
self. The salesman must sell the required 
number of garments and pay petitioners 
their money before petitioners will deliver 
the suit to him. Petitioners make a profit 
on the entire transaction with each sales- 
man after taking into consideration the cost 
of the suit delivered to the salesman for 
his services 


[Commisston’s Conclusion] 


Upon these findings of fact the Commis- 
sion concluded that the acts and practices 
of petitioners were unfair and deceptive, all 
to the prejudice and injury of the public 
and of petitioner’s competitors, and consti- 
tuted unfair methods of competition in 
commerce, and entered an order that peti- 
tioners, among other things, cease and de- 
sist from: “Using the term ‘free’ or any 
other term of similar impogt or meaning 
to designate, describe, or refer to wearing 
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apparel or other items of merchandise which 
are furnished as compensation for services 
rendered.” 


[Advertisements Constitute a Part of 
Interstate Commerce] 


Petitioners make the point that the Com- 
mission is an administrative body possess- 
ing only such powers as are granted by 
the statute, Arvrow-Hart & H. E. Co. v. Fed- 
eral Trade Commission, 291 U. S. 587, and 
that §5 of the Act authorizes the Commis- 
sion to proceed only against business prac- 
tices employed in interstate commerce. Fed- 
eral Trade Commission v. Bunte Bros., Inc., 
312 U. S. 349. They argue that their ad- 
vertisement seeking a salesman, who may 
later engage in furthering interstate com- 
merce, does not constitute interstate com- 
merce, and that the Commission, because 
of lack of any grant of power over such 
matters, is without jurisdiction. We are 
of the opinion that under the circumstances 
here appearing, the advertisements are a 
part of the preliminary negotiations lead- 
ing up to a sale in interstate commerce. 
They cannot be separated from the final 
sale, and are themselves a part of inter- 
state commerce. 


[Every Negotiation Between Citigens of Dif- 
ferent States Causing Importation of 
Goods or Information Is Inter- 
state Commerce | 


There can be no doubt that the sale of a 
suit by a seller in one State to a buyer in 
another State is a sale in interstate com- 
merce. To constitute a sale, it is not neces- 
sary that the price be money only. 46 Am. 
Jur. §60, page 251. In our case the ad- 
vertisements offered a free suit, and when 
replies to or inquiries concerning these 
offers were received from prospective sales- 
men, petitioners mailed answers to inquirers 
offering to sell a suit to the prospective 
salesmen in return for their services. How- 
ever, petitioners required the salesman to 
make payment for the suit with his services 
before the suit was delivered. Thus it is 
clear that these preliminary negotiations 
were all an essential part of the entire trans- 
action. 


Moreover, all interstate commerce is not 
sale of goods. Of course, importation into 
one State from another is the indispensable 
element, the test, of interstate commerce; 
but every negotiation and dealing between 
citizens of different States which contem- 
plates and causes such importation, whether 
it be goods or information, is a transaction 
of interstate commerce. Butler Bros. Shoe 
Co. uv. United States Rubber Co., 156 F. 1, 17; 
International Textbook Co. v. Pigg, 217 U. S. 
91; and Furst v. Brewster, 282 U.S, 493, 
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[Public Interest Involved] 


_ Petitioners next assert that this proceed- 
ing is not in the interest of the public. The 
argument is that the public interest involved 
must be specific and substantial, and peti- 
tioners make the point that there is no 
evidence that any salesman engaged was 
ever deceived, that the ultimate purchaser 
was in any way affected by the advertise- 
ment, and that competitors were injured. 

To be sure, the purpose of the Act is to 
protect the public and a substantial public 
interest must appear, but since the amend- 
ment of §5 of the Act, 1938, 52 Stat. 111, 
15 U. S. C. A. § 45, the Commission has 
had jurisdiction of all cases in commerce 
affecting the public interest whether or not 
competition is involved; hence it is no longer 
necessary to show eompetition, if there is an 
act or practice in commerce inimical to the 
public interest. Wolf v. Federal Trade Com- 
mission, 135 F. 2d 564, 567. As to the argu- 
ment that no salesman was ever deceived, 
we need only to say that it is sufficient to 
show that the advertisements have a ten- 
dency or capacity to deceive, Federal Trade 
Commission v. Algoma Lumber Co., 291 U.S. 
67, 81; D. D. D. Corporation v. Federal Trade 
Commission, 125 F. 2d 679, 682. The purpose 
of the Act is “to prevent potential injury by 
stopping unfair methods of competition in 
their incipiency,” Federal Trade Commission 
v. Raladam Company, 316 U. S. 149, 152, and 
actual deception of purchasers need not be 
shown. Koolish v. Federal Trade Commission, 
129 F. 2d 64, 65; Charles of the Ritz Distribu- 
tors Corp. v. Federal Trade Commission, 143 
F. 2d 676, 680; Perloff v. Federal Trade Com- 
mission, 150 F. 2d 757,759; and Keller vw. 
Federal Trade Commission, 132 F. 2d 59, 61. 
The Commission may require advertisements 
to be so carefully worded as to protect the 
most ignorant and unsuspecting purchaser, 
Charles of the Ritz Distributors Corp. v. Fed- 
eral Trade Commission, supra, 679, and a 
statement in an advertisement which is 
totally false cannot be qualified or modified. 
H. N. Heusner & Son v. Federal Trade Com- 
mission, 106 F, 2d 596. 


[Manufacturer of Petitioners’ Garments Not 
Party to Proceedings] 


The substantial evidence also reveals and 
the Commission in its finding of fact found 
that the garments that petitioners sell and 
distribute are all manufactured by Fort 
Wayne Tailoring Company, not a party to 
these proceedings. Fort Wayne charges 
Progress for making the garments and it in 
turn makes a charge against the other peti- 
tioners for the garments which they sell. 
Fort Wayne and the other petitioners are 
all wholly owned subsidiaries of Progress 
and are under the control and direction of 
Progress’ managing officers. 
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[Nature of Advertisements] 


Stone-Field has advertised: “We Tailor 
Every Garment.” Gibson has advertised: 
“All Middlemen’s Expenses Are Eliminated 
By Our Manufacturer-To-Wearer Policy. 
A Challenge To Retailers.” The other peti- 
tioners all use the phrase “Tailoring Com- 
pany” as part of their corporate names. 
Petitioners do not sell their garments at 
wholesale, but include in the price paid by 
purchasers retailing costs, commissions to 
salesmen, and charges of Fort Wayne for 
manufacture. Progress admits having rep- 
resented: “We Are Exclusively Wholesale 
Tailors Order One Of These Progress Suits 
Yourself, If You Wish, At Wholesale Prices.” 


[Other Practices Prohibited by Cease 
and Desist Order] 


The fifth paragraph of the order provided 
that petitioners cease and desist from repre- 
senting themselves as wholesale tailors or 
that their garments are supplied to pur- 
chasers at wholesale prices or that they are 
engaged in any business other than the sale 
of garments at retail. 


[Corporate Entity Not To Be Disregarded] 


Now the contention is made that mem- 
bership in that family of corporations should 
entitle any of the petitioners to advertise 
that it manufactures the garments itself, and 
they argue that since Progress does directly 
and absolutely control a clothing manufac- 
turing plant operated by Fort Wayne, the 
Commission erred in entering the order. 
Suffice it to say that corporate entity will be 
disregarded only when there are controlling 
reasons for doing so. 18 C. J. S. §6, page 
378. Here the deception of the public is in 
no way affected by the corporate relation- 
ship, nor will disregarding the relationship 
correct the evil. Hence we agree with coun- 
sel for the Commission that there is no rea- 
son for disregarding the actual corporate 
entities and treating them as one. 


[Court Upholds Validity of Order] 


Another point raised by petitioners is that 
the complaint did not charge Progress with 
having represented itself as wholesale tailors 
and, since the complaint did not specifically 
allege that Progress had misrepresented 
itself as being a manufacturer, the order is 
too broad. We have examined the com- 
plaint and think it sufficient and are of the 
opinion, in the circumstances here appear- 
ing, that the order is valid. National Labor 
Relations Board v. Express Publishing Co., 
312 U. S. 426, 436. 

[Order A ffirmed—Enforcement Decree 
To Be Entered] 


The Commission’s order is affirmed and 
an enforcement decree will be entered. It 
is so ordered. 
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U. S. V. National Wholesale Drugqgtsts’ Assn. et al, 


[1 57,441] United States v. The National Wholesale Druggists’ Association et al. 


In the District Court of the United States for the District of New Jersey. No. 618-C 
(Criminal). July 19, 1945. 

Re-entry into a price-fixing conspiracy, in which the corporation had originally 
participated prior to filing its petition for reorganization, is established when the same 
officers of defendant corporation resumed full management of the company after its 
emergence from trusteeship and bought and sold under the original price-fixing agree- 
ments. An express new agreement to participate was not necessary to establish such 
re-entry. 

See the Sherman Act annotations, Vol. 1, | 1220.431, 1630.271. 


Assertions that defendant was compelled to buy and sell at prices fixed by the agree- 
ment to avoid economic and financial ruin are no justification for participating in the 
conspiracy. 

See the Sherman Act annotations, Vol. 1, ff 1240.106. 


For plaintiff: Daniel B. Britt, Special Assistant to the Attorney General; Edgar H. 
Rossbach, District Attorney; Joseph B. Swartz, Assistant United States Attorney. 


For defendants: Carpenter, Gilmour and Dwyer (James D. Carpenter, Jr., Harold 
Harper and Harold Roland Shapiro of counsel) of Jersey City, N. J.; Davis, Wagner, 
Heater and Hallett (Guy C. Heater of counsel) of New York City, N. Y.; Stryker, Tams 
and Horner (Wm. L. Dill, Jr. and C. Frank Reavis of counsel) of Newark, N. J.; Walscheid 


and Rosenkranz (J. Emil Walscheid of counsel) of Jersey City, N. J. 


MEANEY, United States District Judge. 


Nature of the Proceedings 


[Digest] The indictment charges the Na- 
tional Wholesale Druggists’ Association, 
twenty-three wholesale drug corporations 
alleged to be members of the Association, 
and twenty-nine individuals with conspiracy 
in restraint of trade and commeree in viola- 
tion of Section 1 of the Sherman Act. De- 
fendants are charged with having been en- 
gaged from 1932 to February 6, 1942, the 
date of the indictment, in a continuing con- 
spiracy to fix the wholesale price of drug 
products. McKesson and Robbins, Inc. has 
filed a plea in abatement, to which the gov- 
ernment filed a demurrer, and a motion to 
quash and for leave to inspect the grand 
jury minutes, to which the government filed 
a motion to strike. 


Allegations Supporting Defendant's Motions 
and Plea 


Defendant alleges, first, that from Decem- 
ber 8, 1938 to July 1, 1941, the business, as- 
sets and property of the Company were in 
custodia legis, being operated by a trustee 
appointed by the Federal District Court. 
Second, the defendant alleges that no evi- 
dence of the Company’s business, assets, 
and property being in custodia legis was sub- 
mitted to the Grand Jury which returned 
the indictment, and, third, that there was 
no evidence before the Grand Jury to prove 
that after July 1, 1941, the Company en- 
gaged in the conspiracy. 


Contentions of Defendant 


Defendant contends that mere buying and 
selling under the price stabilization plans— 
which it alleges were not in themselves illegal 
—was not sufficient to establish a rejoining 
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in the conspiracy. However, the same 
officers who were in control of the com- 
pany before the trusteeship, and who re- 
mained in control during the trustee’s in- 
cumbency, resumed full management of the 
company after the trusteeship terminated, 
and their acts in participating in the original 
pricing agreements are to be deemed a re- 
sumption of the original attitude adopted 
by them. Substantial conformity with the 
original price agreements is gravely indica- 
tive of an interest on the part of the re- 
furbished company to resume participation 
in the alleged conspiracy. See Eugene Dietz- 
gen Co. v. Federal Trade Commission, 142 Fed. 
(2d) 321. They cannot avoid liability by 
alleging that they did not expressly agree 
anew to participate. 

Also, the defendant has argued that it was 
compelled to buy and sell at the prices fixed 
by the agreements to avoid economic and 
financial ruin, and that therefore the fact 
that it did buy under the agreement is not 
indicative of participation or re-entry in the 
conspiracy. The Supreme Court in United 
States v. Socony-Vacuum Oil Co. Inc. et al., 
310 U. S. 150, has effectively disposed of 
such an attempted justification. 


Insufficiency of Defendant's Motions and Pleas 


Pleas in abatement being dilatory pleas 
and not favored in the law, must be pleaded 
with exactness, certainty and completeness, 
and must set forth facts and not conclusions 
of law. A plea on information and belief 
is insufficient. Olmstead v. United States. 
19 Fed. (2d) 842. The pleas here fall short 
of establishing the requisite lack of evidence 
of facts from which the Grand Jury could 
properly have returned the indictment. For 
pa same reason the motion to quash must 
ail. 
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Eberhard Faber Corp, 


The power of the Court to grant a motion 
for inspection of the Grand Jury minutes 
will be exercised only in cases of extreme 
compulsion. The power will not be exercised 
when there is no allegation of an improperly 
constituted jury or of fraud, misconduct, or 


Decision 
The demurrer to the plea in abatement 
should be sustained. The motion to quash 
and for an inspection of the Grand Jury 
minutes are denied and the Government’s 


corruption, and no positive allegation that motions to strike are granted. 


there was no evidence of any sort before 
the grand jury. 


[] 57,442] Reynolds International Pen Co. v. Eversharp, Inc. and Eberhard Faber 
Corporation. 


In the District Court of the United States for the District of Delaware. Civil Action 
No. 739. Dated November 17, 1945. 


_A motion for a preliminary injunction to restrain defendants from interfering with 
plaintiff’s sale of its fountain pen by threatening retailers with infringement suits and 
refusing to sell defendants’ products to them, is denied where the pleading supported only 
by hearsay affidavits, disclose sharp conflicts on every question of fact, and where it does 
not appear that refusal to grant such injunction will cause plaintiff irremediable injury. 
A preliminary injunction does not issue where the moving papers disclose that the 
parties are in serious dispute on conflicting questions of fact and law. The issues of patent 
infringement and anti-trust law violation raised by plaintiff’s complaint and denied by 
defendants’ answer must be decided by a trial of the issues. 


See the Clayton Act annotations, Vol. 1, {| 2036.15. 


For plaintiff: Clair J. Killoran (of Killoran & VanBrunt), of Wilmington, Del., 
Thurman Arnold (of Arnold & Wiprud), of Washington, D. C., Julian H. Levi and 


Norman Gerlach, of Chicago, Ill. 


For defendant Eberhard Faber Corporation: James R. Morford (of Marvel & Mor- 
ford), of Wilmington, Del., and Harold T. Edwards, of New York, N. Y. 


For defendant Eversharp, Inc.: Aaron Finger (of Richards, Layton & Finger), of 
Wilmington, Del., Boykin C. Wright and Garrard Winston (of Shearman, Sterling & 
Wright), of New York, N. Y., and Grier T. Patterson (of Winston, Strawn & Shaw), 


of Chicago, III. 
LEAHY, United States District Judge. 


Nature of the Proceedings 


[Digest] Plaintiff seeks a declaratory judg- 
ment that its ball-point fountain pen does 
not infringe two of defendants’ patents. The 
complaint also charges a conspiracy to mon- 
opolize the sale of ball-pointed pens in the 
United States and in foreign markets in 
violation of Section 3 of the Sherman Act 
and Sections 3 and 16 of the Clayton Act, 
and seeks treble damages. Defendants’ an- 
swers deny every substantial allegation of 
the complaint. 

Heard on plaintiff's motion for a pre- 
liminary injunction. 


Plaintiff's Contentions 


The motion for preliminary injunction is 
supported by affidavits charging that de- 
fendants have falsely asserted that their two 
Biro patents cover all ball-bearing fountain 
pens and that anyone who makes and sells 
such pens infringes. Plaintiff contends the 
ball-pointed pen is old in the art and that 
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defendants’ patents cover only parts useful 
in a ball-pointed pen and not the pen itself. 
Jurisdiction and immediately injunctive re- 
lief are based upon defendants’ threats to 
retailers throughout the country that if they 
attempted to market plaintiff's pen they 
would face not only possible infringement 
suits but also retaliation by defendants in 
refusing to sell to such retailers any of 
defendants’ pen or pencil products. Plain- 
tiff points out the present great demand for 
pens and claims irremediable damage if 
prevented from participating in the Christ- 
mas trade. 


Defendants’ Contentions 


Defendants contend that in fact they and 
not plaintiff are entitled to injunctive relief, 
reciting their intensive laboratory and tech- 
nical research for the past year in develop- 
ing the pen covered by the Biro patents. 
They charge that plaintiff is financially irre- 
sponsible, is not in a position to maintain 
a repair service, and cannot maintain sub- 
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stantial production. They also assert that 
plaintiff's claims that the pen will write for 
two years without refilling, will write under 
water, etc., are not so. However, their argu- 
ment as to the merits of plaintiff’s pen 
seems unconvincing if, as defendants assert, 
they had not had time to make a satisfac- 
tory examination of the pen prior to the 
day of argument. 

Defendants finally allege that plaintiff is 
falsely charging them with violation of the 
anti-trust laws. 


No Irremediable Injury to Plaintiff by Denial 
of Injunction; Disputed Questions Can 
Only Be Settled by Trial 


Upon the basis of the present record it 
would be difficult enough to decide who 
would be entitled to the preliminary injunc- 
tion if the evidence had a high quality. In 
addition to the pleadings the only evidence 
is that of hearsay affidavits. Every substan- 
tial allegation of the complaint is denied by 
the answers. There is a sharp conflict on 
every question of fact. But in so far as 
controversy exists there is certainly a sug- 
gestion that threats are in the air. 

It is the rule of this circuit and district 
that a preliminary injunction does issue 
when the moving papers disclose the parties 
are in serious dispute on conflicting ques- 
tions of fact and law. It is only possible 
to decide after a “full dress” trial of the 
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issues whether there is a real controversy 
between the parties, whether the Reynolds 
pen infringes the two Biro patents, whether 
those patents are valid, whether defendants 
have violated the anti-trust laws, what are 
plaintiff's damages, and whether defendants 
are entitled to relief under their counter- 
claim and the extent of their damages. In 
this connection it does not appear that re- 
fusal to grant the preliminary injunction 
will cause plaintiff irremediable injury. Hav- 
ing made, at least, one sale to a well-known 
department store in New York City, and 
it being possible to demonstrate production, 
if plaintiff eventually succeeds its damages 
would appear not to be so speculative as to 
make it impossible to form an estimate. 
Until this lawsuit is decided defendants— 
regardless of whether they have or have not 
done so in the past—should not threaten the 
trade on account of the Reynolds pen and 
plaintiff, in turn, should restrict its remarks, 
as to defendants’ violation of law, to the 
courtroom. If either party becomes care- 
less, until after the trial of the cause is had, 
about the admonitions just written, an ap- 
plication for an injunction pendenie lite will 
receive quick consideration. 


Motion for Preliminary Injunction Denied 


For the present, the motion for prelimi- 
nary injunction is denied, 


[{ 57,443] The Carlay Company and Carl A. Futter v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8735. 
October Term, 1945, January Session, 1946. February 15, 1946. 


On petition for review of order of the Federal Trade Commission. 
A Federal Trade Commission order, prohibiting a candy company from disseminating 


false advertisements which represent that excessive weight may be removed from the 
human body through use of petitioners’ candy product and weight reducing plan, without 
restricting the diet, and that the removal of-excess weight through the use of such candy 
product and plan is “easy”, is see aside, where there is lack of substantial evidence that 
a restricted diet is necessary in order to follow the suggested plan, and use of the term 
“easy” is not found deceptive. It is an undisputed fact that eating candy before meals 
curbs the appetite, lessens intake of food, and involves no restriction of diet, but auto- 
matically restrains the desire for food. This is all that petitioners have claimed through 
their advertisements. There is absolute absence of any deceptive representation. 


See Federal Trade Commission Act annotations, Vol. 2, J 6630.61. 


According to expert testimony, this weight reducing plan is not a complicated one, 
but rather a relatively easy one involving no drugs, no restricted or rigorous diet. Its 
workings are simple, in that it is only necessary for the user to eat candy before meals and 
thus curb his desire for food, resulting in less desire for and less intake of all kinds of 
foods. Consequently, there was nothing deceptive in the advertising in this respect. Such 
a word as “easy”, to describe a reducing plan, is regarded in law as mere puffing or 
dealer’s talk, upon which no charge of misrepresentation can be based. 


See Federal Trade Commission Act annotations, Vol. 2, | 6125.215. 
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Setting aside Federal Trade Commission cease ana desist order in Dkt. 4898. 
For petitioners: Frank E. Gettleman, Morton C. Chesler, and Theodore E, Rein. 
For respondent: W. T. Kelley, Washington, D. C. 

Before Sparks, Major, Circuit Judges, and Linpey, District Judge. 


[Petition To Review Cease and 
Desist Order] 


Linney, District Judge: Petitioners seek 
a review of an order of the Federal Trade 
Commission directing them to desist from 
disseminating advertisements which repre- 
sent (a) that excessive weight may be re- 
moved from the human body through the 
use of petitioners’ product and weight re- 
ducing plan without restricting the diet and 
(b) that the removal of excess weight through 
the use of the product and plan is “easy”. 
The order further directs that any adver- 
tisements shall disclose that the product 
and plan include adherence to “a restricted 
diet” and that such adherence is essential 
to weight reduction. The issue of fact aris- 
ing upon this order is narrow, involving, as 
it does, merely determination of whether 
there was substantial evidence before the 
Commission to support the finding that peti- 
tioners’ weight reducing plan is not “easy” 
oe Sees necessitate following a “restricted 

160% 


[Nature of Petitioners’ Advertisements] 


Petitioners manufacture and sell caramel 
candy containing corn syrup, condensed 
milk, sugar, hydrogenated cocoanut oil, soy- 
bean flour, maltose, defatted wheat germ, 
powdered egg yolk, powdered carrots, dex- 
trose, vitamin A from liver oil, vitamin B1 
from thiamin, vitamin D from ergosterol, 
salt and artificial flavors. They advertise 
the candy and a weight-reducing plan, aver- 
ring that eating one or two pieces of the 
candy before meals will deter one from 
Over-eating rich, fattening foods, high in 
calories; that one does not “cut out sweets, 
fattening and starchy foods” but rather 
“Just cuts them down”. It is not disputed that 
certain advertised statements are true, such 
as that this is a wholesome nutritious candy 
or that the added vitamins A, Bl and D are 
not found in ordinary candy but are in- 
cluded in order to supply that lack of such 
vitamins resulting from intake of fewer cal- 
ories at meal time. The advertisements fur- 
ther represent that the plan is “easy”, “simple” 
and “safe”; that under it, one eats one or 
two pieces of candy before meals and that 
doing so encourages the eater not to con- 
sume rich, fattening foods, high in calories; 
that the candy, eaten as directed by the 
plan, curbs the appetite for fattening foods; 
that the plan is effective only in cases where 
the product is eaten as directed by the plan; 
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that one’s intake of food is reduced auto- 
matically, without the usual effort, without 
weakening effects and without hunger pains; 
that it requires no “dangerous diet”, “star- 
vation diet”, drugs or exercise. This adver- 
tising the Commission has found and now 
insists is misleading and deceptive for the 
reason, as it says, that the plan is not “easy” 
and involves “essentially” a restricted diet. 


[Curbing of the Appetite Discussed] 


It is undisputed in this record that eating 
sweets just before a meal curbs the desire 
for food and that, as a result, one eating 
the candy eats less than he otherwise would. 
The plan does not require desistance from 
eating any particular food, but the whole 
thought is that by eating the candy, the 
desire for food is reduced and there follows, 
quite naturally, smaller intake of fats and 
starches. The resulting deficiency in vita- 
mins is made up by those supplied in the 
candy. There is some testimony that the 
curbing of the appetite is “temporary” in 
effect but the record is not clear as to what 
the witness had in mind when he employed 
the comparative term “temporary”. We 
think it manifest, however, that, even under 
this testimony, the most temporary curb 
of desire for food covers a period of from 
three to four hours. Obviously, it will de- 
pend upon the individual as to how long 
this restraint will continue. With some, it 
will last from one meal to the other; with 
others, it may last a shorter time. There is no 
representation to the contrary. Indeed, peti- 
tioners suggest that if one becomes hungry he 
may take an additional candy between meals. 


The plan, itself, does not appear in the 
advertisements. It is really in the nature 
of detailed directions enclosed in the candy 
box. But each advertisement refers to the 
plan. Surely, it is impractical to copy or 
include all the details of the plan in the 
advertisement, but the reader is advised and 
knows that when he buys the product and 
undertakes to follow the plan he must co- 
ordinate his action with that plan. The idea 
does involve eating less food, not as a 
matter of consciously refraining from eating 
but as a matter of result in that one eating 
the candy will, according to well recognized 
medical principles, have less desire for food 
and, therefore, eat less. This supports the 
representation of the advertisements that 
the intake of food is reduced. In the true 
sense one is not subjected to a restricted 
diet but experiences a restricted appetite, , 
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a reduced appetite, resulting in a reduced 
intake of food, all without requirement that 
the user of the plan shall intentionally re- 
frain from any particular food. This is na- 
tural automatic curbing of the appetite and 
of the desire for food resulting automate 
ically in a reduced intake of food. 


[Expert Testimony Presented] 


These facts are indisputable, we think, 
from over-all consideration of the testi- 
mony of all of the physicians, including 
two who testified for the Commission and 
some seven called by petitioners. Neither 
of those who testified for the Commission 
had ever made any clinical tests; each was 
called as an expert to examine the product 
and its formula and to express an opinion 
as to the results of use of the candy and 
plan. Each testified that the caramel was 
wholesome; that it contained nothing that 
would, in itself, effect reduction in weight; 
that the vitamin factors would probably be 
adequate to make up for loss of calories 
resulting from eating less fattening food; 
that it was a common thing to eat a sweet 
to still the appetite; that the calorie intake 
thereby becomes smaller and that the real 
accomplishment lay in so following the plan 
as to result in a “reduced diet”. One physi- 
cian testified for the Commission that one 
attempting to bring about a reduction of 
weight due to overeating ordinarily pre- 
scribes for his patient one thin slice of 
bread, a carbohydrate, a protein, fruit juice 
or unsweetened fruit, fish, cooked vege- 
tables without any cream, sauce or butter 
and fruit for dessert. Such is ordinary rou- 
tine, said the doctor, for weight reduction. 
He agreed that it is quite “a definite thing 
to do” to curb the appetite by eating candy 
just before a meal, resulting in lessened in- 
take of all kinds of food at the meal. 


Seven experts testified for petitioners, five 
of whom were reputable physicians, one a 
pharmaceutical chemist and one a consult- 
ing chemist, all apparently highly qualified. 
Each of them testified that taking petition- 
ers’ candy before a meal would reduce the 
appetite, resulting in lessened food intake 
and eventually in reduction in weight; that 
the candy includes dextrose, which is a pri- 
mary sugar, which is absorbed rapidly in 
the blood stream and has, therefore, a spe- 
cial value in immediate curb of the appetite. 
Their testimony indicates clearly that the 
difficulty with the ordinary person in vol- 
untarily reducing, is that he begins with 
good intentions but that his desire for food 
tempts him to eat more; that when Ayds 
candy is taken, it almost immediately gets 
the sugar into the blood stream, curbs the 
appetite, prevents one from approaching the 
. table with a ravenous appetite and auto- 
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matically helps him to eat less without con- 
scious effort. Each of these witnesses 
testified that the plan is relatively easy and 
simple. 

fm addition we have the doctors’ testi- 
mony as to clinical observations, one of 
them testifying to observation of 22 persons, 
another 45, another 15 and another 8 and 
another 32. In practically all these clinical 
cases, reduction of weight resulted. One of 
the physicians tried the plan himself. He 
adopted no diet. He ate whatever was set 
before him to eat at home but, as a result 
of eating Ayds, did not feel hungry, was 
entirely comfortable and lost five pounds in 
two weeks. He said he ate whatever was 
given him but less of everything. 

In addition certain persons testified, as 
to their use of the plan, that the candy took 
away their appetites, that they lost weight, 
suffered no pain, had what they cared to 
eat, found the plan easy to follow, and were 
troubled by no feeling of hunger. It was 
stipulated that 25 additional persons, if 
called, would testify substantially to the 
same effect as these witnesses. 


[Evidence Insufficient To Support a Finding 
that Restricted Diet Is Necessary To 
Follow Suggested Plan] 


There is no evidence in this record to 
support a finding that it is necessary, in 
order to follow the suggested plan, that the 
user adhere to a restricted diet. The facts 
are plain, it being undisputed that eating 
candy before meals curbs the appetite, les- 
sens intake of food and involves no restric- 
tion of diet but automatically restrains the 
desire for food. This, we think, is all that 
petitioners have ever claimed; this, we think, 
is all that their advertising represents. There 
is absolute absence of any deceptive repre- 
sentation. It follows that there is lack of 
substantial evidence to support the finding 
that a rigorous or restricted diet is neces- 
sary. 


[Substantial Evidence Defined] 


Substantial evidence is more than a mere 
scintilla. It means such relevant evidence 
as a reasonable mind would accept as ade- 
quate to support a conclusion. It must be 
of such character as to afford a substantial 
basis of fact from which the fact in issue 
can be reasonably inferred. It excludes 
vague, uncertain or irrelevant matter. It 
implies a quality and character of proof 
which induces conviction and makes a last- 
ing impression on reason. Consolidated Edi- 
son Company v. National Labor Relations 
Board, 305 U. S. 197; National Labor Rela- 
tions Board v, Columbian Enameling and 
Stamping Company, 306 U. S. 292, 299; Na- 
tional Labor Relations Board v. Thompson 
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Products, Inc., 97 F, 2d 13, 15 (C. C. A. 6). 
The rule of substantial evidence is one of 
fundamental importance and marks the di- 
viding line between law and arbitrary power; 
and the requirement that a finding must be 
supported by substantial evidence does not 
go so far as to justify orders without a 
basis in evidence having rational, probative 
force. Consolidated Edison Company v. Na- 
tional Labor Relations Board, supra., National 
Labor Relations Board v. Thompson Producis, 
supra. 


[Reducing Plan Found Comparatively Easy] 


The Commission says that carrying the 
plan into execution is not “easy”. The term 
obviously is one of comparative or relative 
connotation. Whether one plan is easy and 
another hard, whether one is easier than 
another, whether one simple and another 
intricate, are all questions of comparative 
character and quality. The statement of 
practically all the witnesses is that the plan 
is easy and simple, and we think the only 
inference possible to draw from the undis- 
puted facts lead necessarily to the conclu- 
sion that the plan is not a complicated one, 
but rather a relatively easy one involving 
no drugs, no restricted or rigorous diet; that 
its workings are simple in that it is only 
necessary for the user to eat the candy be- 
fore meals and thus curb his desire for food, 
resulting not in the necessity of exercise of 
will power in refraining from consumption 
of certain foods, but in less desire for and 
less intake of all kinds of foods. This, com- 
paratively speaking, when one thinks of re- 
duction of obesity, anyone must declare 
comparatively simple, comparatively easy. 
Consequently there was nothing deceptive 
in the advertising in this respect. What was 
said was clearly justifiable, under the cir- 
cumstances, under those cases recognizing 
that such words as “easy”, “perfect”, ‘“amaz- 
ing”, “prime”, “wonderful”, “excellent”, are 
regarded in law as mere puffing or dealer’s 
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talk upon which no charge of misrepresen- 
tation can be based. Kidder Oil Company v, 
Federal Trade Commission, 117 F. 2d 892 
(C. C. A. 7); Rosenbush v. Leonard, 242 
Mass. 297, 136 N. E. 341; Bel v. Adler, 11 
S. E. 2d 495 (Ga.); Bartlett v. Hoppock, 34 
N. Y. 118; Shawn v. District Motor Co., 
34 Atl. 2d 29; Spear Stove & Heating Co. v. 
General Electric Co., 12 F. Supp. 977, affirmed 
80 Fed. 2d 1012; Rachlin v. Libby-Owens-Ford 
Glass Co., 96 F. 2d 597. 


[Detailed Directions For Eating Food To 
Reduce Need Not Be Printed in 
Advertisement] 


Respondent urges that inasmuch as the 
details of the plan were contained only in 
the pamphlet inclosed in the candy box, the 
advertisements were deceptive in that they 
failed to advise the reader that the plan in- 
volved taking less food. Respondent terms 
this “a restricted diet” but, as we have seen, 
in truth and in fact it is not a matter of 
dieting so much as the eating of sweet food 
to reduce the desire for food of higher 
calories. As we have observed, each of the 
advertisements refers to a plan. Anyone 
who reads them knows that eating the candy 
was to be accompanied by a suggested plan 
and that the candy and the plan together 
constituted the entire helpful contribution. 
When the reader obtained his candy and 
perused the plan, of which he had been 
given notice, he learned not that the adver- 
tisement was wrong but merely that the 
plan coincided with what the advertising 
told him, when to eat the candy and what 
the purpose was in eating it. Under such 
circumstances, we do not think that the de- 
tailed directions for eating the food in order 
to help reduce, must be printed in the ad- 
vertisement. 


[FTC Order Set Aside] 
The order of the Commission is set aside. 


[1 57,444] United States and Alien Property Custodian v. Bendix Aviation Cor- 


poration. 


In the District Court of the United States for the District of New Jersey. Civil 2531. 


Dated February 13, 1946. 


A consent decree entered in an action charging violations of the Sherman Anti- 


Trust Act contains provisions enjoining defendant aircraft instrument manufacturer from 
further performing or reviving restrictive cartel agreements with foreign manufacturers, 
instituting suits for patent infringement or collecting damages for infringement alleged to 
have occurred prior to the date of the judgment, or suing to recover from the Alien 
Property Custodian or his assigns for any claims against named foreign manufacturers. 
Title to some 136 patents is transferred to the Alien Property Custodian, who shall grant 
royalty-free licenses. Defendant is directed to issue licenses at reasonable royalties for 
144 additional patents. 
See the Sherman Act annotations, Vol. 1, 7 1530.90, 1590. 
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For plaintiffs: Tom C. Clark, Attorney General, Wendell Berge and John F. Sonnett, 
Assistant Attorneys General, Herbert A. Berman, Leonard J. Emmerglick, Elliot H. 
Moyer and Harry Le Roy Jones, Special Assistants to the Attorney General, and Raoul 
Berger, General Counsel to the Alien Property Custodian. 


For defendant: Hughes, Hubbard & Ewing, and Stryker, Tams and Horner (for- 


merly Lindabury, Depue & Faulks). 
MEaney, United States District Judge. 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint herein on Novem- 
ber 19, 1942, and the defendants, except 
Vincent Bendix, having appeared and filed 
their answer to such complaint denying the 
substantive allegations thereof; the plain- 
tiff, Alien Property Custodian, having inter- 
vened and filed his complaint herein on 
February 11, 1946 and the defendant, Ben- 
dix Aviation Corporation, having filed its 
answer to such complaint denying the sub- 
stantive allegations thereof; and all the par- 
ties hereto by their attorneys herein having 
severally consented to the entry of this final 
judgment herein without trial or adjudica- 
tion of any issue of fact or law herein and 
without admission by the defendants in re- 
spect of any such issue; 


NOW, THEREFORE, before any testi- 
mony has been taken herein, and without 
adjudication of any issue of fact or law 
herein or admission by the defendants in 
respect of any such issue, and upon the 
consent of all the parties hereto, it is here- 
by ordered, adjudged and decreed, as fol- 
lows: 


I 
[Jurisdiction and Causes of Action] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint of the United States of 
America herein states causes of action 
against the defendant Bendix Aviation Cor- 
poration under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
te Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”, be- 
ing commonly known as the Sherman Act, 
and under Section 74 of the Act of August 
27, 1894 entitled “An Act to reduce taxation 
and to provide revenue for the Government 
and for other purposes”, as amended by the 
Act of February 12, 1913, entitled “An Act 
tu amend Sections 73 and 76 of the Act of 
August 27, 1894’, said act being commonly 
known as the Wilson Tariff Act, and the 
cumplaint of the Alien Property Custodian 
States a cause of action under Section 24 
(1) of the Judicial Code, as amended (Title 
23, U. S. C. Section 41 (1)), Section 274 
(d) of the Judicial Code, as amended (Title 
28, U. S. C. Section 400), and Section 17 
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of the Trading with the Enemy Act of 
October 6, 1917 (40 Stat. 425; Title 50, 
Appendix, U. S. C.. Section 17). 


II 
[Definitions] 
For the purpose of this judgment: 


‘“‘Bendix’’ means Bendix Aviation Corporation, 
a corporation organized and existing under the 
laws of the State of Delaware and having its 
principal place of business at Detroit, Michigan. 


“‘Siemens’’ means Siemens Apparate and 
Maschinen Gesellschaft mit beschrankter Haft- 
pflicht, a corporation or association organized 
under the laws of Germany with a place of 
business at Berlin, Germany. 


“‘Hakenfelde’’ means Luftfahrtgeratewerke 
Hakenfelde Gesellschaft mit beschrankter Haft- 
pflicht, a corporation or association organized 
under the laws of Germany with a place of 
business at Berlin, Germany. 


“Ottico’’ means Ottico Meccanica Italiana, a 
carporation or association organized under the 
laws of Italy with a place of business at Rome, 
Italy. 


‘““‘Tokyo’’ means Tokyo Keiki Seisakusho, Ltd., 
a corporation or association organized under 
the laws of Japan with a place of business at 
Tokyo, Japan. 

‘Mitsui’? means Mitsui Bussan Kaisha, Ltd., 
a corporation or association organized under 
the laws of Japan with a place of business at 
Tokyo, Japan. 

“Zenith Companies’’ means Societe Generale 
des Carburateurs Zenith, a corporation or asso- 
ciation organized under the laws of Switzerland 
with a place of business at Geneva, Switzerland; 
Zenith Carburetter Company, Limited, a corpo- 
ration or association organized under the laws 
of Great Britain with a place of business at 
Stanmore, Middlesex, England; Societe du Car- 
burateur Zenith, a corporation or association 
organized under the laws of France with a 
place of business at Lavallois-Perret, France; 
and Societa Anonima Carburatore Zenith, a cor- 
poration or association organized under the 
laws of Italy with a place of business at Turin, 
Italy. 


“Solex Companies’ means Societe Anonyme 
Solex, a corporation or association organized 
under the laws of France with a place of busi- 
ness at Neuilly-Sur-Seine, France; Solex Lim- 
ited, a corporation or association organized 
under the laws of Great Britain with a place 
of business at London, England; and Societa 
Anonima Solex, a corporation or association 
organized under the laws of Italy with a place 
of business at Milan, Italy. 

“Smith’’ means S. Smith & Sons (Motor Ac- 
cessories) Limited, a corporation or association 
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organized under the laws of Great Britain with 
a place of business at Cricklewood, London, 
England. 

“Bosch’’ means Robert Bosch, G.m.b.H., a 
corporation or association organized under the 
laws of Germany with a place of business at 
Stuttgart, Germany. 

“‘Lucas’’ means Joseph Lucas, Ltd., a corpo- 
ration or association organized under the laws 
of Great Britain with a place of business at 
Birmingham, England. 

“Rotax’’ means Rotax, Ltd., a corporation or 
association organized under the laws of Great 
Britain with a place of business at Willesden 
Junction, London, England. 

“Northern’’ means Northern Electric Com- 
pany Ltd., a corporation or association organ- 
ized under the haws of Canada with a place of 
business at Montreal, Province of Quebec, 
Canada. 

“Siemens Agreement’’ means the agreement 
of December 17, 1936, between Bendix and 
Siemens. 

““Ottico Agreement’ means the agreement of 
January 16, 1937, between Bendix and Ottico. 

“Tokyo Agreement’’ means the agreement of 
August 14, 1935, between Bendix, Tokyo and 
Mitsui. 

“Zenith Agreement’’ means the agreement of 
May 3, 1938, between Bendix, the Zenith Com- 
panies and the Solex Companies. 

“Smith Agreements’’ means the agreements 
of August 21, 1936, and June 7, 1940, between 
Bendix and Smith. 

“Bosch Agreements’’ means the agreement of 
October 24, 1935, between Eclipse Aviation Cor- 
poration and Bosch and the agreement of July 
i, 1939, between Bendix and Bosch. 

“Lucas Agreements’’ means the license and 
license agreement of December 31, 1932, dated 
December 6, 1935, between Eclipse Aviation 
Corporation, Eclipse Machine Company, Bendix 
and Lucas, together with the supplemental 
agreement dated November 30, 1935. 

“Rotax Agreements’’ means the agreements 
of December 31, 1938, and January 1, 1940, be- 
tween Bendix and Rotax. 

“Northern Agreement’’ means the agreement 
of March 21, 1940, between Bendix, Rotax and 
Northern. 

“‘Agreement’’ as hereinafter used in this judg- 
ment in reference to any of the above-defined 
agreements shall include all amendments, re- 
newals and extensions thereof. 

“Patent”? or ‘‘patent application’’ shall] in- 
clude continuations, renewals, reissues, divisions 
and extensions of any such patent or patent 
application. 


III 


[Performance of Agreements Enjoined ; 
Provisos| 


Bendix, its officers, directors, agents, em- 
ployees, successors, subsidiaries and as- 
signs, and any person acting or claiming to 
act under, through or for them, or any of 
them, are severally enjoined and restrained 
from the further performance in whole or 
in part of the Siemens Agreement, the Ot- 
tico Agreement, the Tokyo Agreement, the 
Smith Agreements, the Bosch Agreements, 
the Lucas Agreements, the Rotax Agree- 
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ments, the Northern Agreement and the 
Zenith Agreement; provided, however, that 
subject to the provisions of Sections V and 
VI of this judgment, the injunction in this 
Section III shall not affect or impair rights 
of the defendant Bendix to prosecute or 
maintain or to have prosecuted or main- 
tained patent applications existing at the 
date of this judgment, or to manufacture, 
use or sell, or to grant sub-licenses, or to 
collect or pay royalties, under, or to main- 
tain or have maintained, patents or patents 
issued upon applications, existing at the 
date of this judgment; and provided fur- 
ther that with respect to the Zenith Agree- 
ment the provisions of this Section III 
against further performance of such agree- 
ment shall become effective nine months 
from the date of the entry of this judgment. 


LIN 


Bendix, its officers, directors, agents, em- 
ployees, successors, subsidiaries and as- 
signs, and any person acting or claiming to 
act under, through or for them, or any part 
of them, are severally enjoined and re- 
strained from adhering to, maintaining, fur- 
thering, reviving, or entering into with any 
person, any agreement both similar to, and 
relating to any aircraft or marine instru- 
ment, device or accessory or any carburetor 
of the types covered by, the Siemens Agree- 
ment, the Ottico Agreement, the Tokyo 
Agreement, the Zenith Agreement, the 
Smith Agreements, the Bosch Agreements, 
the Lucas Agreements, the Rotax Agree- 
ments, or the Northern Agreement, the 
purpose or effect of which is to restrain the 
foreign or domestic trade or commerce of 
the United States, its territories or posses- 
sions, such as, for example, but without 
limitation, any contract, combination or 
conspiracy with any manufacturer to con- 
dition any assignment, license or the grant 
ot any immunity under any patent, or the 
availability of any such assignment, license 
or immunity, or the granting, securing or 
availability of any manufacturing informa- 
tion, right or design, or right under a trade- 
mark, upon a covenant, agreement or 
undertaking not to sell, or not to permit 
the sale of, such an instrument, device or 
accessory or such a carburetor, for export 
from or import into the United States or 
any of its territories or possessions, or for 
the suppression or prevention of any such 
import or export. 


V 


[Patents to Be Transferred to Alien Property 
Custodian; Grants of Immunity ; 
Licensing| 


Bendix, its officers, directors, agents, em- 
ployees, successors, subsidiaries and as- 
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signs, and any person acting or claiming 
to act under, through or for them, or any 
of them, are ordered and directed: 


(A). To transfer, grant and assign to 
the Alien Property Custodian, his succes- 
sors and assigns, all right, title and interest 
which Bendix and its subsidiaries acquired, 
hold or claim in, to or under the United 
States Letters Patent and patent applica- 
tions listed in Schedule A attached hereto 
and made a part hereof, for the full un- 
expired term of said patents and any pat- 
ents issued on said applications, including, 
without limitation, any claims to, and any 
right to acquire, any license, exclusive or 
non-exclusive, under said patents or patent 
applications or any patents issued on said 
applications, and Bendix and its subsidiaries 
shall forthwith execute all documents nec- 
“essary to effectuate such transfer, grant and 
assignment to the Alien Property Custodian 
in a form which will satisfy the require- 
ments of the United States Patent Office 
with respect to the recording thereof; pro- 
vided, that the Alien Property Custodian 
shall not, for the purpose of this. judgment, 
be deemed to be a successor or assign of 
Bendix by reason of the grants, transfers 
and assignments made by Bendix to the 
Alien Property Custodian pursuant to this 
Subsection A of Section V hereof. 

(B). To issue to any applicant making 
written request therefor, to the extent that 
Bendix and its subsidiaries now have or 
acquire the power to do so, an unrestricted 
and unconditional grant of immunity from 
suit under foreign patents or patents issued 
or. foreign applications for patents, corre- 
sponding to the United States Letters Pat- 
ent or applications for patents listed in 
Schedule A, to import into and to sell or 
use, and to have imported, sold or used in 
any country products made in the United 
States. 


(C). To grant to any applicant making 
written request therefor, to the extent that 
Bendix and its subsidiaries now have or 
acquire the power to do so, a non-exclusive 
license, sub-license or immunity to manu- 
facture, use and sell under any one or more 
of the United States Letters Patent and 
the patents issued under applications for 
United States Letters Patent, the patent 
numbers and application numbers of which 
are listed in Schedule B attached hereto 
and made a part hereof, without any con- 
dition or restriction whatsoever, except that 
a reasonable and non-discriminatory royalty 
may be charged and, where such royalty is 
charged, provision may be made for the 
inspection of the books and records of the 
licensee by an independent auditor who 
may report to Bendix only the amount of 
royalty due and payable and no other in- 
formation. 
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(D). To grant to any applicant making 
written request therefor, to the extent that 
Bendix and its subsidiaries now have or 
acquire the power to do so, a non-exclusive 
grant of immunity from suit under foreign 
patents or patents issued on foreign appli- 
cations for patents, corresponding to the 
United States Letters Patent or applica- 
tions for patents listed in Schedule B to 
import into and to sell or use, and to have 
imported, sold or used, in any country 
products made in the United States, with- 
out any condition or restriction whatsoever 
except that a reasonable and non-discrim- 
inatory royalty may be charged and, where 
such royalty is charged, provision may be 
made for the inspection of the books and 
records of the licensee by an independent 
auditor who may report to Bendix only 
the amount of royalty due and payable and 
no other information. 


VI 
[Acts Enjoined] 


Bendix, its officers, directors, agents, em- 
ployees, successors, subsidiaries and as- 
signs, and any person acting or claiming 
to act under, through or for them, or any 
of them, are severally enjoined and re- 
strained from: 

(A). Instituting or threatening to insti- 
tute, or maintaining, any suit or proceeding 
for infringement or to collect damages for 
infringement alleged to have occurred prior 
to the date of this judgment (1) of any 
United States Letters Patent listed in, or 
issued on any application listed in, Schedule 
A or Schedule B; or (2) of any foreign 
patent corresponding to a United States 
Letters Patent or application listed in Sched- 
ule A or Schedule B, on account of the 
importation, use or sale in any country of 
products made in the United States. 

(B). Filing, prosecuting, maintaining, or 
threatening to file, prosecute or maintain, 
any suit, claim or proceeding under Section 
9 of the Trading with the Enemy Act, as 
amended, or otherwise, to recover from the 
Alien Property Custodian or from any suc- 
cessor or assign of the Alien Property 
Custodian (not including Siemens, Haken- 
felde, Bosch, Tokyo, Mitsui, Societa Ano- 
nima Solex, Societa Anonima Carburatore 
Zenith, or Ottico) or from any funds or 
assets now in the United States, its territories 
or possessions vested by or in the custody of 
the Alien Property Custodian, any sums or 
damages, including royalties under patent li- 
censes, on account of any claim or cause of 
action asserted by Bendix against Siemens or 
Hakenfelde under or in connection with the 
Siemens agreement, against Ottico under 
or in connection with the Ottico agree- 
ment, against Bosch under or in connection 
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with Bosch agreements, against Tokyo or 
Mitsui under or in connection with the Tokyo 
agreement, or against Societa Anonima Car- 
buratore Zenith or Societa Anonima Solex 
under or in connection with the Zenith 
agreement; provided, however, that this 
Subsection (B) of Section VI shall not 
affect any suit, claim or proceeding by Ben- 
dix to recover from any such funds or 
assets if the Alien Property Custodian or 
his successor is authorized, and adminisira- 
tively determines or is directed, to return 
such funds or assets to Siemens, Haken- 
felde, Ottico Bosch, Tokyo, Mitsui, Societa 
Anonima Solex or Societa Anonima Car- 
buratore Zenith even if such funds or assets 
are at_the time_in the possession of the 
Alien Property Custodian or his successors. 

(C). Filing, prosecuting, maintaining, or 
threatening to file, prosecute or maintain, 
any suit, claim or proceeding under Section 
9 of the Trading with the Enemy Act, as 
amended, or otherwise, for the purpose of 
claiming or recovering any right, title or 
interest in, to or under any patent or pat- 
ent application listed in Schedule A, or to 
any proceeds therefrom derived from any 
source, and from asserting or claiming, in 
any suit or action at law or otherwise, any 
right or rights which are directly or indi- 
rectly based upon any such patent or patent 
application, except any rights based upon 
any patent license or immunity which Ben- 
dix might acquire pursuant to Section VII 
of this judgment; provided, however, that 
this Subsection (C) of Section VI shall not 
affect any right of Bendix in defending 
against any future claim by Siemens, Hak- 
enfelde, Bosch, Tokyo, Mitsui, Societa 
Anonima Solex. Societa Anonima Carbura- 
tore Zenith or Ottico, or any successor or 
assign of any of such companies except the 
Adien Property Custodian, or his successors 
and assigns, to ownership or control of any 
patents or patent applications listed in 
Schedule A. 


VII 


[Title to Patents in Alien Property Custodian; 
Licensing] 


(A). It is adjudged and decreed that all 
right, title and interest in, to and under the 
patents and patent applications listed in 
Schedule A are in the Alien Property Cus- 
todian. Subject to the provisions of Sub- 
section (B) of this Section VII, and Section 
VIII, this judgment shall not be deemed to 
determine, prejudice or affect the position 
of the Alien Property Custodian, or his 
successors and assigns with respect to any 
right or claim of the Alien Property Cus- 
todian or his successors and assigns with 
respect to his ownership of or right to any 
property including ownership of, or right to 
issue licenses or immunities under, any pat- 
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ent, patent application, process, design or 
invention now or hereafter vested in him, 
or his right or claim to vest, sell or other- 
wise to dispose of any property including 
any patent, patent application, process, de- 
aan or invention, pursuant to the provisions 
of the Trading with the Enemy Act, as 
amended, and in accordance with his policy 
in the administration thereof, or any right 
or claim of the Alien Property Custodian 
to patent royalties or payments; or with 
respect to any defense by counterclaim or 
otherwise which the Alien Property Cus- 
todian may have to any claim filed pursuant 
to Section 9 of the Trading with the Enemy 
Act, as amended, or otherwise filed or as- 
serted against the Alien Property Custodian 
or property now or hereafter vested in him 
or in his custody; provided, however, that, 
subject to the provisions of Section VI of 
this judgment, this judgment shall also not 
be deemed to determine, prejudice or affect 
any right of Bendix to contest the assertion 
by the Alien Property Custodian, or his 
successors and assigns, of any such right 
or claim. 

(B). A royalty-free, non-exclusive, un- 
conditional and unrestricted license or im- 
munity under any one or more of the United 
States Letters Patent and patents issued 
under application for United States Letters 
Patent, the patent numbers and application 
numbers of which are listed in Schedule A, 
shall be granted by the Alien Property Cus- 
todian, his successors and assigns, and by 
the owner of any right or power to license 
or grant any immunity thereunder, to any 
applicant (including Bendix) making writ- 
ten request therefor; provided, that so long 
as ownership of said patents and patent 
applications or such right or power is vest- 
ed in the United States, the department, 
agency or officer duly authorized to ad- 
minister them may, upon a determination 
that the national interest so requires, with- 
hold, and upon sale or other disposition of 
any interest in such patents or patent ap- 
plications, require any subsequent owner 
thereof to withhold, licenses or immunity 
thereunder from any corporation or other 
business organization organized under the 
laws of or having its principal place of busi- 
ness in Germany or Japan, or individuals 
who are subjects, citizens or residents 
thereof, or any corporation, business organ- 
ization or individual acting for or on behalf 
of any such German or Japanese corpora- 
tion, business organization or subject, citi- 
zen or resident of Germany or Japan, or 
from any person named in “The Proclaimed 
List of Certain Blocked Nationals” or any 
similar list; and provided, further, that any 
license issued by a duly authorized depart- 
ment, agency, or officer of the United States 
may contain the terms and conditions set 
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forth in the form annexed hereto and 
marked Exhibit C. 


VIII 


[Rights, Claims Between Bendix and Alien 
Property Custodian; Licensing] 


Subject to the provisions of Subsection 
(B) of Section VI of this judgment, this 
judgment shall not be deemed to determine, 
prejudice or affect, as between Bendix and 
the Alien Property Custodian, his succes- 
sors and assigns, any right or claim, relat- 
ing to any patent or patent application listed 
in Schedule B, or arising out of or con- 
nected with the Zenith agreement; pro- 
vided, however, that in any event Bendix 
shall be entitled on request to receive from 
the Alien Property Custodian, his succes- 
sors and assigns, a royalty-free, non-exclu- 
sive, unconditional and unrestricted license 
or immunity, of the kind specified in Sub- 
section (B) of Section VII, under any pat- 
ent or patent application listed in Schedule 
B, if and to the extent that such patents 
or patent applications shall have been vested 
by the Alien Property Custodian. 


IX 


| Access of Department of Justice to Records 
and Interviews; Reports] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, and subject to any legally recognized 
privilege, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General, or 
an Assistant Attorney General, and on rea- 
sonable notice to Bendix be permitted (1) 
reasonable access, during the office hours 
of Bendix, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession of or 
under the control of Bendix, relating to any 
of the matters contained in this judgment; 
(2) without restraint or interference from 
Bendix, to interview its officers or employ- 
ees, who may have counsel present, regard- 
ing any such matters; and Bendix, on such 
request, shall submit such reports, on ap- 
plications for licenses and licensing under 
Section V of this judgment, or with respect 
to any relationship with Siemens, Haken- 
felde, Ottico, Fokyo, Mitsui, any of the 
Zenith companies; any of the Solex compa- 
nies, Smith, Bosch, Lucas, Rotax and 
Northern, as may from time to time be rea- 
sonably necessary for the enforcement of 
this judgment; provided, however, that in- 
formation obtained by means permitted in 
this Section IX shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
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ment of Justice except in the course of legal 
proceedings in which the United States of 
America is a party or as otherwise required 
by law. 

x 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the amendment, modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. 


SCHEDULE A 
Siemens Patents 
Expiration 

Number Inventor Date 

1,709,457 Boy kKowei years cane 4/16/46 
1,721,853 Rie wm Rats Aielecsetatatace 7/22/46 
1,764,714 SO: Sey aaah austere tens 6/17/47 
1,801,947 Oe aie ra meee hbamese 4/21/48 
1,801,948 ph mt OE Oe is Cec ih 4/21/48 
1,869,840 IO dys Raber ie eases 8/ 2/49 
1,885,578 Men MeN ey ech Ae ae 11/ 1/49 
1,890,293 HOrt™ ee Oe ee 12/ 6/49 
1,931,282 Boykow (23 oe 10/17/50 
1,940,387 AMS PERS rere 12/19/50 
1,973,042 HL One Ante 9/11/51 
1,996,055 ae os ct ee 4/ 2/52 
1,997,412 Fischeligesinvecacocuessee 4/ 9/52 
2,003,929 oe Nhe oA a Sou aie ts fae. Syosset si 6/ 4/52 
2,003,930 anil, 219 <A ROE 6/ 4/52 
2,004,662 DUNKCTStee er. se aia 6/11/52 
2,005,530 Boykow! ie orescence 6/18/52 
2,008,058 LMR 3 2 eta orchcts 7/16/52 
2,014,965 Fischielis test, «0 aie 9/17/52 
2,016,857 OO eke tary oy ae 10/ 8/52 
2,029,700 BO yKOW be sihicce:< chev sieetisroes 2/ 4/53 
2,039,878 Ll i AEE ee ORE 4/ 5/53 
2,046,998 Lg RIE os he CH ESS 
2,051,837 Wischele sect. we eee 8/25/53 
2,069,605 CA ante me. 2/ 2/54 
2,108,766 Fischer, et al.......... 2/15/55 
2,110,622 FHISCHEL BERN uum oath 3/ 8/55 
2,115,498 PRIODET Si ccticin cis: ccas savas 4/26/55 
2,133,670 Schuchmann <....:... 10/18/55 
2,134,132 KOSTCI Eaten kts ode eae 10/25/55 
2,137,942 OS ag. Fee ee ens ona 11/22/55 
2,137,974 ISISCHELS coco: ate ee oe 11/22/55 
2,142,516 HSOSCETA athe eee 1/ 3/56 
2,151,976 Fe ty 69 5. Psa a ee 3/28/56 
2,156,976 SCHOEN vie. 6) ee eee 5/ 2/56 
2,158,584 ISOSTOT ass fo sent ycn ieee 5/16/56 
2,159,142 RUSCH Teo .c anc. ce eee 5/23/56 
2,160,970 LOCC ee Pen ans BA alesse 6/ 6/56 
2,161,510 USCHELP Ay. cn See ee 6/ 6/56 
2,162,862 Protzen! ss Vacs eae 6/20/56 
2,163,496 PIGUZ ste 6/20/56 
2,163,528 MaAUCKH hick 2 ecaeeee 6/20/56 
2,167,077 ESOSten ey... 05 ea tee ee 7/25/56 
2,167,412 Ra OSC CKe x, sievencns vn ERE 7/25/56 
2,167,421 yann, et.al. ..... eaten 7/25/56 
2,167,422 Mangveasser 2...) eee 7/25/56 
2,168,106 SAU ee cues eee 6/ 1/56 
2,175,627 Fischel'éet'alt 2. ae 10/10/56 
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Number 


2,175,631 
2,178,306 
2,179,179 
2,182,534 
2,182,727 
2,188,606 
2,188,628 
2,189,475 
2,190,390 
2,190,391 


2,191,055" 


2,191,250 
2,197,890 
2,197,898 
2,200,030 
2,202,955 
2,203,061 
2,203,460 
2,204,292 
2,205,548 
2,207,850 
2,207.875 
2,209,735 
2,211,377 
2,213,357 
2,217,254 
2,217,255 
2,219,964 
2,219,967 
2,219,985 
2,219,998 


2,220,055 
2,221,144 
2,222,754 
2,222,886 
2,225,014 
2,225,568 
2,226,902 


2,230,537 
2,231,439 
2,233,844 
2,234,326 
2,236,340 
2,237,077 
2,237,225 
2,237,719 
2,238,532 


2,241,499 
2,245,478 
2,245,493 
2,246,738 
2,247,983 
2,249,901 


2,252,059 
2,252,330 
2,253;119 
2,255,188 
2,255,560 
2,257,031 
2,262,173 
2,269,374 
2,270,999 
2,272,574 
2,273,600 
2,274,443 
2,278,379 
2,278,396 
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Siemans Patents—continued 


Expiration 
Inventor Date 
RSOStCr” eRe ces 10/10/56 
TACK Bae Oi ae ae 2h. 10/31/56 
RiSCheluetial ae aeaeeee-. 11/ 7/56 
PSLANCES colic eae so. 12/5/56 
ASST OMT eect chee are ok: 12/ 5/56 
ESOS tevin oye rocioys EF 1/30/57 
MC YStOG tees. o cies seis cs 1/30/57 
SOME ee PEs ONE Si 2/ 6/57 
SRhityaepoeee es ke a 2/13/57 
OPE co, a AER aN AR 2/13/57 
WWiGNZkya ame. 2/20/57 
ischiel@.cy ower te ee, 2/20/57 
RSOStETE Cath eee oo 4/23/57 
Roland; et, alge. «3... 4/23/57 
IRM eka, ee tee i ko. Ve WS? 
Langgasser .......... 6/ 4/57 
Schmettow: ....0cc0:.- 6/ 4/57 
ECLOHET Mee enemy os 6/ 4/57 
EEWE Be: hale acc Oo eee 6/11/57 
Wollcmannt cacumicas 5 6/25/57 
ISVR NOVI Sn ais aaa kG ones 7/16/57 
OlANG ets Seem eee 7/16/57 
TAUCK S cea ONE Ne ees: 7/30/57 
Langgasser et al...... 8/13/57 
athe Sao: Seek ec 9/ 3/57 
Langgasser .......... 10/ 8/57 
TAUCK ae Sees Ys 10/ 8/57 
ROLANG) bin Me ee eo ces 10/29/57 
RH inyeece st Mere 10/29/57 
HISCHEIN oe ee eas, cee 10/29/57 
MARE STAT a2 tense cya 10/29/57 
BUISCHOl aise, sees ese 10/29/57 
Taneeasser |... sass oe 11/12/57 
Von Freydorf ........ 11/26/57 
WOLSt rs EOE eee 11/26/57 
mauck, etal. co... M5 BWA Se 
Obermeier ........... 12/17/57 
BUISCHE] iy nea. c ees 12/31/57 
Heuschmann: wc. ....... 2/ 4/58 
Dudenhausen ......... 2/11/58 
IVESU ING oe ceasesmuare a crass 3/ 4/58 
MOB eN Meaty. vshere. sao ats 3/11/58 
Mareeral. .ccmnurs coos 3/25/58 
AZAUCK Oe oles a cat necce saa 4/ 1/58 
Heuschmann ......... 4/ 1/58 
AIST oie) We aes erence 4/ 8/58 
INGOT HOM rer cs ce ares 4/15/58 
Barthes = een hes §/13/58 
SANT Ot. Alley eceeye ec es 6/10/58 
INOUE nee aera. 6/10/58 
WaAUCKe seecerracs May. sors 6/24/58 
Barche av cs cer utre cer 7/ 1/58 
HOGA Feces cece: 7/22/58 
Barth .6.2 enc ets 8/12/58 
INO tHE ME ica eee 8/12/58 
Goerths -.he shee ae: 8/19/58 
Rieper. aise See ew Se. 9/ 9/58 
Meiber etal. a5 s5..c2252 9/ 9/58 
Barth Scie esi 9/23/58 
Mischer 23, .cteees hea en 11/11/58 
FOUR NEMI AI, ever ses 1/ 6/59 
Fielitz et al.-....0.-...- 1/27/59 
INOENG® citi Deore sas 2/10/59 
Specht) try. weer eee 2/17/59 
Puischerwon a. elec re 3/24/59 
FOOSEOT: haere: ste tiareneceeus 3/31/59 
SAI mance eed cen 3/31/59 
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Siemans Patents—continued 


Expiration 
Number Inventor Date 
2,278,846 Goerth Aan aso 4/ 7/59 
2,283.720 Brandt. + eon 5/19/59 
2,283,746 TONS > hee ep ettene hes 5/19/59 
2,287,754 Barth: .co.c ee oe 6/23/59 
2,287,755 BM ac. oe eres 6/23/59 
2,289,330 Hischeriet ale). 1c- ast 7/ 7/59 
2,289,673 Neumeister et al....... 7/14/59 
2,290,232 Hischena saan 7/21/59 
2,292,451 ECOSTOT= 9 co eee ee 8/11/59 
2,294,206 Rehmvectraltessaeeree ae 8/25/59 
2,300,562 Breystedtewsaaa eee 11/ 3/59 
2,328,747 Schweidler @ex ye 12/ 7/60 
2,338,979 Steinbachwe esse ae 1/11/61 
2,340,524 Pischellet alien ee 2/ 1/61 
2,365,439 Schulze vente eee 12/19/61 
Re. 21,770 Kischel etvals gr -s.- 2. 4/15/58 
Siemens Patent Applications 
Number Inventor Date 
* 728,644 Wischelvetvals 222. a. 6/ 2/34 
* 113,589 DAUCK 2a sacar eee 12/ 1/36 
be NSS AS) TISOStEry nae era 4/ 5/37 
* 147,608 Mischell.5.:-.eeeeee cee 6/11/37 
* 148,818 Klaus Sais. Sere ate 6/17/37 
* 164,086 Wischeletsaluweroneance: 9/15/37 
* 165,601 Eischel ak sete een 9/24/37 
* 168,530 Langgasser etal. ..... 10/11/37 
* 168,678 Tuauelcksna sates 10/12/37 
* 176,370 EKiebers te-sietr ees 11/24/37 
* 177,836 TSE Sep Aeeerts Snares W237. 
* 178,002 ISCHE MR mesiccte oaks 12/3/37 
FANOULSSS: Dane easser gine. canis 2/19/38 
* 200,204 SCholzietval wasn 4/ 5/38 
* 203,949 Wilein ai5 getevcaceahi esse 11/23/38 
* 207,639 TAUCK eyecare eee 5/12/38 
* 211,962 ROlANGS cra ste ost 6/ 4/38 
* 214,156 Mangeassere. ner one 6/16/38 
* 228,061 Barth? sera ot pee eas 9/ 1/38 
*® 242,392 RMON ee eee oes 11/25/38 
® 247,524 Blattmann see ee ee 12/23/38 
* 258,116 Jaye G 5 Wawee-din kot aed 2/23/39 
* 285,450 Rieber jet lale anaes aes 7/19/39 
* 285,510 Nothesetialy 2... eos 7/21/39 
* 288,670 Sachadelrersoctaae recy 8/ 5/39 
* 298,514 Roland sere cones 10/ 7/39 
303,734 Fischer <= y.usycerieee oe 11/10/39 
*7325,002 Thiryretial seer eee 3/20/40 
335,638 TIOHS Stern cceeirentene care ees 5/16/40 
* 341,211 Winchelteeseecsneec see 6/18/40 
* 344,580 Gebhardt et al. ....... 7/ 9/40 
* 346,060 Riein Wee ep taco 7/17/40 
381,604 ASAUCK cee ea ersieiaesie sss 3/ 3/41 
Ottico Patents 
Expiration 
Number Inventor Date 
1,733,234 Nistrigy Lee ees. 10/29/46 
1,940,434 SP re nek ae, era 12/19/50 
Ottico Patent Applications 
Number Inventor Date 
* 124,358 INIStRIM ee ee rer snaue 2/6/37. 
* Signifies applications which have _ been 


abandoned. 
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SCHEDULE B SCHEDULE B—continued 
i Smith Patents 
Zenith Patents mate wkxpiration 
Number Inventor Date Number Inventor rape 
Taylor cic thesceots 6/20/39 2,006,682 Mayers fin. eee fee 
pe cetecs Heftler Tn a 8/21/40 2,017,183 Nutsford= eee 10/15/52 
1,472,000 Perris e2.ccen ee ema 10/23/40 2,036,229 MOSS) 254i: ees 4/ 7/53 
1,505,763 Raverey ate eee 8/19/41 2,140,579 Grayi =n. sco 12/20/55 
1,510,293 105 SO Bina 9/30/41 2,199,290 Mosse. eee 4/30/57 
1,532,697 Heftler (208 2 Base 4/ 7/42 2,220,457 $ Sein atl eee Soe 11/ he 
1,543,975 Baverey ect vitae itn 6/30/42 2,232,518 Everitt ............ .. 2/18/58 
1,553,130 Se ec Sen i Nt ie, 9/ 8/42 QOS SAR 1 gk! Panky ac, 8/12/58 
1,562,806 Vavylora ee eee: 11/24/42 2,272,604 POOR EE MOLT A y'd ROS. 2/10/59 
1,567,043 Boischevalier ......... 12/29/42 2,276,734 Meredith. 3 352e8e6..24, 3/17/59 
1,586,648 Boulademeecte an. 6/ 1/43 2,277,632 Butler... ae Saale 
1,631,716 Baverey ag once: «a 6/ 7/44 reece ab Ie veneer eens nt ae 
1,631,721 Boischevalier ......... 6/ 7/44 reve racer R ig Sit itis ef). sy 
Pe ea ag rember neetonne Ss 6th aaa» Sree amine Weiter Ceci inca 1/31/56 
1,688,326 Boulade'.45 #.0-<cheees 10/23/45 a eaten Pareate 
CoS ATE OES eee 12/17/46 osha 
isoee Heftler t.23..sc00ectee ee 2,165,196 Massey-Allen ......... 7/11/56 
1,782,027 Boulade se -pen seo 11/18/47 2,256,292 Ramsay ..........---- seas 
1,791,949 Sth FA BRL 2/10/48 25259213 aed eaete tenets hay 10/14/58 
1,797,399 6D dpe OS Ae an anal 3/24/48 2,330,320 Watson: <.-ceetemonc oe 9/28/60 
oe) 2,348,298 Hulbert .............. 5/ 9/61 
1,806,280 Lime tee ee eee 5/19/48 2 351 682 Hendeecetent 6/20/61 
1,814,804 Heftl ermine. cas ek 7/14/48 5 356 676 aie eh erat: Folia 3/22/61 
1,822,401 A aS PITA: 9/ 8/48 357 561 Tate Se. 10/- 5/61 
1,874,233 Boulade. 7 ae oo 8/30/49 a aes Robie Cee aise 
1,893,896 Hettter sinasuccrsce cee 1/10/50 eer ess Haines Sy IgE 9/25/62 
1,897,742 Mieltie.. an. Sapeene ete 2/14/50 2'379 004 Hulbert “ot ‘al BRS RE a 6/26/62 
1,906,278 Montgomery .......... 5/ 27/50 a 0338 Tatlow etal ms pushers 12/ 4/62 
1,929,266 Viel erate eee eer 10/ 3/50 2,390, tees trees 
1,955,037 Meee eee eeeeeen ees ae Lucas-Rotae Patent Applications 
2'068,938 ua menteresetmtrets oeeg, _Nuntben Inventor Date 
2,081,741 Lichtenstein et al..... 5/25/54 * 444,949 Laird: rae ees 5/29/42 
2,092,685 Viclthe: 449? eae 9/ 7/54 534,923 Hulbert: 4:,.ce ae 5/10/44 
2,093,218 Thieulin et al. ....... 9/15/54 571,337 JAZGEM S caaciir noo bapeeo 1/ 4/45 
2,144,017 Gistuccli aa peer 1/19/56 600, 345 Hendry: etvalaec....- - 6/19/45 
2,156,115 Gistucel) 6tvalan sae pare 629,720 Levy) oo isc does oon: 11/19/45 
2,156,132 Thieulinsws fo eee 4/25/56 
2,160,067 Gistucci et al.......... 5/30/56 Bendix Patents meatcntion 
217281! syngysg = Number Inventor Date 
2,197,476 pas Veni Te ass yell 4/16/57 2,152,635 Cranes Woe. eet! 4/ 4/56 
2,226,345 TOZiVite oe gaye 12/24/57 2,162,308 JONNY, Fe ae cisakieieiei- 2 6/13/56 
2,227,267 St aig ele omy 12/31/57 2,147,108 Rylsky .............-. 2/14/56 
2,233,319 SE a in eee 2/25/58 DS AX a, tn at, Sia eee 8/23/55 
2,234,001 Gistuccl asco 3/ 4/58 2,147,962 BeVINS Sear aet ter 2/21/56 
2,269,275 Lichtenstein .......... 1/ 6/59 2,161,531 IKE sie Sorc Siguiomes os 6/ 6/56 
2,269,276 ee <ee rak 1/ 6/59 2,127,831 Reidel ence r os.. < 8/23/55 
2,269,277 ee ed eee ee 1/ 6/59 2,197,922 Cerstvice enor: 4/23/57 
2,291,048 Lee OE eee eee 7/28/59 bee ae Settee eee uF ae 
2s , VIVANGOPEA A cto creasje eros 
2,297,550 Gistucel: oo ae ee 9/29/59 216,603 Si eee 7/48/56 
: . 2,178,799 JSON Aes Sota ae. ns 11/ 7/56 
Zenith Patent Applications 2,144,696 Weniger ree 1/24/36 
2,215,565 Ryiskysetial. eerie. 9/24/57 
apie akg ere 2,132,573 Retohemea een: 10/11/55 
; MTN ardiatie yet es eulice 9/ 6/34 
os ; 2,130,367 Rivlekyveew seen: cs 9/20/55 
3,187 Gistucel, ccs setae. ac 12/ 6/35 2 205.544 Gs 6/28/87 
* 87,092 CF elirtebaerec i! Ma NT: i 6/24/36 5205)544: . - ACME ee SRT ROS: . 
; 2,347,134 Sidwellemntcde wh. wa. 4/18/61 
2,214,181 RVISK Yaa va hoot aie mst 9/10/57 
Expiration —_2'259,910 C: | ae as 10/21/58 
Smith Patents Date 2,188,821 ol eae eran 1/30/57 
1,723,757 Addison et al. ........ 8/ 6/46 2,246,741 ROCUE rE tit states Cate 6/24/58 
1,821,870 AOGISONW Si eee es 9/ 1/48 2,206,018 Bechberger ........... 7/ 2/57 
1,837,066 Portham:. 2h ee 12/15/48 2,240,680 Stuartaeet errs 5/ 6/58 
1,856,364 Watsons merece ase 5/ 3/49 2,260,766 BYON Gir oie ws ctype sons 10/28/58 
1,898,348 DOLKer > ance soc ee 2/21/50 
1,959,987 Nas hiers, A270)-oerey eters 5/22/51 *Signifies applications which have been 
1,967,157 Thorton-Norris ....... 7/17/51 abandoned. 
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Bendix Patents 
Expiration 
Number Inventor Date 
2278735 LUT O Re Re cee ae cee ee 8/23/55 
2,031,709 eR. So nee cor 2/25/53 
2,051,820 Chandlersai. one 8/25/53 
2,156,104 Bariod ras k 4/25/56 
2,156,129 SHIEH Ss, 7 4/25/56 
2,273,979 Mockery. Fe ae 2/24/59 
2,212,926 Wirth) payin cork var O/ 2a 57, 
2,212,946 Mockvetvale ie sien es 8/27/57 
2,215,683 WATLEY eee eet wre oe 9/24/57 
2,281,126 WALTER CSTE een et 4/28/59 
2,281,124 Westcottt es oats 4/28/59 
2,345,168 WiAnthretralow ecm tcc: 3/28/61 
2,347,427 Mockerettal-* ==: o.oo 4/25/61 
2,313,249 TUDE eee eee 3/ 9/60 
2,322,109 BiIMDeLS ea. ete 6/15/60 
2,328,763 Winklervesc: ot ee. 9/ 7/60 
2,328,764 WOR ae ere ae re cee: 9/ 7/60 
2,376,732 Strebinger.-—......2:5.. 5/22/62 
2,390,019 Winkler Ba ease an. 11/27/62 
D116,277 Bechbergér . Main. tae 8/22/56 
Bendix Patent Applications 
Number Inventor Date 
357,860 WATER aie tnccsitecie es ohare 9/23/40 
* 437,345 Wirth and Lum ...... 4/ 1/42 
413,432 suttoniet ial. ot ses. 10/ 3/41 
445,864 Sloaneyet ‘alia: .c.4< 3s: 6/ 5/42 
451,548 THOMPSON wh niece hs 7/20/42 
476,263 Wianklerseo ea. 2/18/43 
499,987 Bartodirn tes tafe vere 8/25/43 
435,255 WL OSS pies eee eer eae 3/19/42 
524,534 IWEO CIOS Set esis ins 3/ 1/44 
547,057 Vide teat ors Shh ce ats 7/28/44 


* Signifies applications which have been aban- 
doned. 
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EXHIBIT C 
Office of 
ALIEN PROPERTY CUSTODIAN 
Washington 


PATENT LICENSE 


The ALIEN PROPERTY CUSTODIAN, Licen- 
sor, acting under the authority of the President 
of the United States, pursuant to the Trading 
with the Enemy Act, as amended, and Executive 
Order No. 9095, as amended, and pursuant to 
law, 


PE SVaGIuAN sn LO sen amon cet iecce mir 


to make, use, and sell each of the inventions 


Covered Dyitn@iaa-. sete eee eee rite «ae (CFD) 
(Number of items) 


vested United States patents and/or applications 
for United States patents listed in Schedule A 
and under the ‘‘Terms and Conditions,’’ both 
appended hereto and made a part hereof. 
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Signed at Washington, District of Columbia, 
this day of 494. 


James E, Markham, 
ALIEN PROPERTY CUSTODIAN, Licensor. 


TERMS AND CONDITIONS 


Section 1. Hatent of Grant. 


This license is royalty-free, nonexclusive and 
nontransferable. It does not confer on the 
Licensee any right to grant sub-licenses and 
cannot be pledged or encumbered except with 
the written consent of the Custodian. Each 
patent, patent application, and patent issuing 
upon such patent application (all hereinafter 
referred to by the word ‘‘patent’’) hereby li- 
censed has been vested as the property of a 
national of a designated enemy country and is 
licensed for the remaining life of the patent 
beginning with the effective date of this license, 
unless this license is earlier terminated either 
in its entirety or as to any specific patent listed 
in Schedule A, as herein provided. 


Section 2. Inwentions of Licensee. 


This license does not confer upon the Cus- 
todian any rights to or under any invention or 
patent of the Licensee, past, present, or future. 


Section 3. Title and Defenses. 


(a) The Custodian will defend to the full 
extent of his legal power his authority to issue 
this license, to vest the licensed patents, and 
to cut off the rights of the former enemy own- 
ers, in any litigation brought against the Li- 
censee, or arising under this license, where the 
title or authority of the Alien Property Custo- 
dian is drawn into question. 


The patents covered by this license were 
vested by the Custodian in the interest of and 
for the benefit of the United States, and this 
licensee is granted by the Custodian, under the 
direction of the President, in the interest of 
and for the benefit of the United States under 
the authority of and in furtherance of the 
purposes of §5 (b) of the Trading with the 
Enemy Act, as amended [§ 301, First War Pow- 
ers Act, 1941; 50 U. S. Code, App. § 5 (b)]. This 
license shall be deemed to be an “‘instruction or 
direction’’ that the licensed patent may be used 
as provided herein, within the meaning of that 
portion of § 5 (b) which provides that 

‘no person shall be held liable in any court 

for or in respect to anything done or omitted 

in good faith in connection with the admin- 
istration of, or in pursuance of and in reliance 
on, this subdivision, or any rule, regulation, 
instruction, or direction issued hereunder.”’ 


The Licensee shall promptly notify the Custo- 
dian in writing of any claim or demand made 
upon, or suit threatened or brought against, 
the Licensee, which is in any way related to 
this license. 

(b) In any suit or proceeding brought against ~ 
the Licensee by a former enemy owner of a li- 
censed patent, the Licensee may make any and 
all defenses which would be available had this 
license not been granted. 
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(ce) This license is not a warranty that the 
manufacture, use, or sale of any licensed in- 
vention does not infringe valid patents of per- 
sons not party hereto. 


(d) This license does not confer upon the 
Licensee any license, implied or otherwise, 
under any unexpired patent not included in 
Schedule A, regardless of the ownership of such 
patent. 


Section 4. Reports. 


The Licensee shall keep a record of and shall 
report to the Custodian the character and extent 
of his utilization of each licensed patent, includ- 
ing the kind and quantity of products (if any) 
made, used, or sold under such licensed patent. 
If there has been no manufacture, use, or sale, 
such reports shall set forth the manner in which 
and extent to which this license has been or in 
the Licensor’s opinion will be useful to the Li- 
censee. The Custodian, upon request in writing 
by the Licensee and upon a showing that reports 
under individual patents are not feasible, may 
authorize the Licensee to make group reports 
with respect to such patents as cannot feasibly 
be reported individually. Unless otherwise di- 
rected by the Custodian such reports shall be 
made for the calendar year and submitted not 
later than January 31st of the following year. 
Where governmental war secrecy provisions pre- 
vent the making of reports required by this sec- 
tion, the Custodian may direct that such reports 
be submitted after the war. 


Section 5. Limitations on Use. 


No licensed patent shall be used in further- 
ance of any unlawful cartel or combination or 
in any other way which is contrary to the laws 
of the United States. 


Section 6. Termination.* 


(a) The Custodian reserves the power to take 
such action as the national interest requires, in- 
cluding suspension or cancellation of this li- 
cense: if he determines it to be necessary. The 
Custodian will not cancel this license except 
after notice and opportunity for hearing. 

(bo) If an interest in a licensed patent adverse 
to that of the Custodian shall be established the 
Custodian may at his option terminate or re- 
negotiate this license after notice to the Li- 
censee. 
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(c) This license may be surrendered by the 
Licensee either in its entirety, or as to any 
patent listed in Schedule A, by returning it 
to the Custodian with written request for such 
cancellation or modification. 

(d) Termination of this license under par. 
(a), (b), or (c) of this section shall not relieve 
the Licensee from making reports as required 
by Section 4, up to the date of termination. 


Section 7. Notice. 


Any notice in writing required hereby in con- 
nection with this license shall be given to the 
Custodian at Washington, D. C., and to the Li- 
censee at the address shown upon this license 
unless a change of such address has been noted 
upon the records of the Custodian at the request 
of the Licensee. Notice of hearing, or of termi- 
nation, or requests by the Licensee for cancel- 
lation or modification shall be sent by registered 
mail. 


EICenSCC).o «ce ee et License No........... 
SCHEDULE A 
Pat. No. | Inventor & | Issue Date Vesting 
or Title of or Order 
Serial No. Filing Date No. 


Invention 


[7 57,445] Florence B. Bigelow, Marion B. Koerber, John E. Bloom and William C. 
Bloom v. RKO Radio Pictures, Inc., Loew’s, Incorporated, Twentieth Century-Fox Film 


Corporation, et al. 


In the Supreme Court of the United States. 


ary 25, 1946. 


No. 444. October Term, 1945. Febru- 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


In a treble damage suit by motion picture exhibitors against motion picture distributors 


and exhibitors, charging a violation of the anti-trust laws by an illegal conspiracy to create 
a monopoly in restraint of trade through the use of the Chicago system of release, the 
judgment of the trial court awarding damages to plaintiffs is affirmed. It is held that 
there is sufficient evidence to support a verdict for damages where the jury, by a com- 
parison of the receipts of petitioners’ theatre before and after respondents’ unlawful action, 


* Subject to the terms and provisions of the 
judgment entered February 13, 1946 in the Dis- 
trict Court of the United States for the District 


1 57,445 


of New Jersey in Civil Action No. 2531, entitled 
United States of America & Alien Property 
Custodian v. Bendix Aviation Corporation. 


Copyright 1946, Commerce Clearing House, Inc. 
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had a sufficient basis for the computation of such damage. Recovery cannot be denied 
on the grounds that petitioners did not show what their profits would have been in the 
absence of such action because the respondents’ wrongful action prevented petitioners 
from making such proof. A wrongdoer must bear the risk of uncertainty that his own 
wrong has created. While a jury, under such circumstances, may not render a verdict 
based on speculation or guesswork, it may make a just and reasonable estimate of the 


damages based on relevant data and on probable and inferential proof. 
See the Sherman Act annotations, Vol. 1, 1220.273, 1640.411. 


For petitioners: Thomas C. McConnell and Hubert Van Hook, Chicago, Illinois. 


For respondents: 
Chicago, Ill. 


For the United States as amicus curiae: J. 


Edward F. McClennan, Boston, Mass., and Miles G. Seeley, 


Howard McGrath, Solicitor General, 


Wendell Berge, Assistant Attorney General, and Charles H. Weston, Special Assistant 


to the Attorney General. 


[Facts of Case] 


Mr. Chief Justice Stone delivered the 
opinion of the Court: Petitioners brought 
this suit in the District Court for Northern 
Illinois under §§ 1, 2 and 7 of the Sherman 
Act (26 Stat. 209), and §§4 and 16 of the 
Glayton eAct (38 "Stat. 731), 915 Ul Sic. 
§§ 1, 2, 5, and 26, for an injunction and to 
recover treble damages. Petitioners, who 
are owners of the Jackson Park motion pic- 
ture theatre in Chicago, alleged by their bill 
of complaint that respondents, some of 
whom are distributors of moving picture 
films, and some of whom own or control 
moving picture theatres in Chicago, entered 
into a conspiracy which continued from some 
date prior to November 1, 1936 to the date 
the suit was brought, July 28, 1942, pursu- 
ant to which film was distributed -among 
moving picture theatres in the Chicago dis- 
trict in such a manner that theatres owned 
by some of the conspirators were enabled to 
secure and show feature pictures in advance 
of independent exhibitors, not affiliated with 
respondents, such as petitioners. 


The gist of the complaint is that by reason 
of the conspiracy, petitioners were pre- 
vented from securing pictures for exhibition 
in their theatre until after the preferred 
exhibitors had been able to show them in 
the earlier and more desirable runs, and that 
petitioners have thus been discriminated 
against in the distribution of feature films in 
favor of competing theatres owned or con- 
trolled by some of the respondents. Peti- 
tioners charged that in consequence they 
had been subjected to loss of earnings in 
excess of $120,000 during the five year pe- 
riod from July 27, 1937 to July 27, 1942. 
The matter of the injunction was reserved 
and the case went to trial solely on the ques- 
tion of damages. The jury returned a ver- 
dict for $120,000 in petitioners’ favor. The 
trial court gave judgment for treble that 
amount, as prescribed by § 7 of the Sherman 
Act. The Circuit Court of Appeals for the 
Seventh Circuit reversed on the sole ground 
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that the evidence of damage was not suffi- 
cient for submission to the jury, and directed 
the entry of a judgment for respondents 
non obstante veredicto. 150 F. 2d 877. We 
granted certiorari, — U. S. —, because of 
the importance of the problem presented. 


[Question for Decision] 


Respondents do not now assail the jury’s 
verdict, so far as it found an unlawful con- 
spiracy to maintain a discriminatory system 
of distribution. The sole question for de- 
cision here is whether the evidence of dam- 
age is sufficient to support the verdict. As 
the jury returned a general verdict, the na- 
ture and extent of the unlawful conspiracy 
must be ascertained in the light of the in- 
structions given to the jury, taking that view 
of the evidence most favorable to petitioners. 
Petitioners have been since November 1, 
1936 the owners in partnership of the Jack- 
son Park Theatre, located on the south side 
of Chicago. Respondents RKO Radio Pic- 
tures, Inc., Loew’s, Inc., Twentieth Century- 
Fox Film Corporation, Paramount Pictures, 
Inc., and Vitagraph, Inc., are distributors of 
motion picture films. Respondent RKO also 
owns two large first-run theatres in the 
Chicago Loop. Respondent Balaban & 
Katz Corporation is a motion picture ex- 
hibitor, which operates a chain of some fifty 
theatres in Chicago and its suburbs, includ- 
ing the Maryland Theatre and others on the 
south side of Chicago which compete with 
the petitioners’ Jackson Park Theatre.’ Bala- 
ban & Katz is a subsidiary of Paramount. 
Respondent Warner Bros. Circuit Manage- 
ment Corporation is an exhibitor which 
operates more than twenty theatres in Chi- 
cago, including several on Chicago’s south 
side which also compete with petitioners’ 
theatre. Warner Bros. Circuit Management 
Corporation and Vitagraph dre subsidiaries 
of Warner Bros. Pictures, Inc. Respondent. 
Warner Bros. Theatres, Inc., is also affili- 
ated with Warner Bros. Pictures, Inc. and 
holds title to certain of the Warner theatres. 
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[Operation of the Release System] 


There was evidence from which the jury 
could have found that respondents main- 
tained in the Chicago district, by a con- 
spiracy among themselves, a discriminatory 
system of distributing motion pictures for 
showing in successive weeks of release. The 
release system, as described in the com- 
plaint, and shown by the proof, operated 
substantially as follows: Respondent dis- 
tributors rent their copyrighted product to 
motion picture theatres for exhibition to the 
public. Rental contracts between distribu- 
tors and exhibitors undertake to furnish 
films to the exhibitors for stipulated rentals, 
and provide for the “playing position” in 
which the motion picture theatre is to ex- 
hibit the films relative to the “playing posi- 
tion” of other theatres in the competitive 
area. In Chicago, these contracts uniformly 
provide that the larger theatres in the Chi- 
cago Loop, all owned, leased, or operated 
by one or more of the respondents, shall 
have the right to the “first run” of the mo- 
tion pictures distributed by the respond- 
ents, for one week or such longer period as 
they may desire to exhibit them. Following 
the “first run”, the motion picture may not 
be shown in any Chicago theatre outside the 
Loop for three weeks, a period known as 
“clearance”. In the fourth week following 
the end of the Loop run, the film is released 
for exhibition in theatres outside the Loop 
for successive runs in various theatres, for 
periods known as the “A”, “B” and “C” 
“pre-release weeks”, followed by weeks of 
“general release”. 


The earlier a playing position, the more 
desirable it is, since it is preferable to ex- 
hibit pictures before they have been shown 
to the public in other theatres in the com- 
petitive area. There was evidence that re- 
spondent distributors and exhibitors conspired 
to give to the distributor-controlled or affili- 
ated theatres preferential playing positions 
in the release system over the positions 
allotted to independent competing theatres, 
including that of petitioners, with the result 
that petitioners’ theatre was unable to ob- 
tain feature films until the first week of 
“general release”, or ten weeks after the 
end of the Loop run. By that time most 
of respondent exhibitors’ theatres, with 
several of which petitioners’ theatre com- 
petes, and which enjoyed the prior “A”, “B” 
or “C” pre-release runs, had finished their 
showings. Regardless of the price offered 
for rental of film, the respondent exhibitors, 
in execution of the conspiracy, refused to 
release films to petitioners’ theatre except 
for the first week of “general release.” 


Although petitioners’ ground for recovery, 
as stated by their bill of complaint, was the 
discriminatory operation of the system of 
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releasing pictures for showing in allotted 
playing positions, whereby the petitioners 
were prevented from acquiring films for ex- 
hibition until they had been shown in re- 
spondent distributors’ theatres competing 
with the Jackson Park, evidence was intro- 
duced in the course of the trial tending to 
show that respondents conspired to main- 
tain the release system as part of a con- 
spiracy to maintain minimum admission 
prices to be charged by exhibitors generally. 
This proof indicated that the object of this 
conspiracy was to make it possible to main- 
tain high admission prices in the Loop 
theatres by restricting the price-competition 
of the subsequent run theatres. The dis- 
tributors’ contracts with the Loop theatres 
provided for film rentals based on a per- 
centage of the admission fees collected. It 
appeared that the rental contracts entered 
into between respondent distributors and 
the Chicago exhibitors, including respondent 
exhibitors and petitioners, uniformly con- 
tained schedules of minimum admission prices 
fixed on the basis of the playing position 
assigned. There was thus evidence tending 
to show that the release system and the 
price fixing system were each ar integral 
part of an unlawful conspiracy to give to the 
Loop theatres the advantages of a first-run 
protected from low-price competition. 


Respondents’ evidence, on the other hand, 
tended to show that the release system was 
a natural growth in the industry, and that 
the fixed price system had resulted from 
the individual action of distributors, not act- 
ing im concert, to market their copyrighted 
product in such a manner as to secure the 
best possible financial return from the film 
distributed. See Interstate Circuit v. United 
States, 306 U. S. 208; consent decree in United 
States v. Balaban & Katz Corp., C. C. H. 
Fed. Trade Reg. Serv., 7th ed., Court De- 
cisions Supplement, p. 5025. 


[Two Classes of Evidence by Petitioners 
to Establish Damage] 


Two classes of evidence were introduced 
by petitioners to establish their damage. 
One was a comparison of earnings during 
the five year period of petitioners’ Jackson 
Park Theatre with the earnings of its com- 
petitor, the Maryland Theatre, the two be- 
ing comparable in size, the Jackson Park 
being superior in location, equipment, and 
attractiveness to patrons. Under the dis- 
criminatory release system, the Maryland 
had been allowed to exhibit pictures in the 
C pre-release run, one week ahead of peti- 
tioners’ first week of general release. The 
evidence showed that during the five year 
period, the Maryland’s net receipts after de- 
ducting film rentals paid exceeded petitioners’ 
like receipts by $115,982.34. 
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The second was a comparison of peti- 
tioners’ receipts from the operation of the 
Jackson Park Theatre less cost of film for 
the five year period following July 1937, 
with the corresponding receipts for the four 
years immediately preceding, after making 
an allowance for the elimination of “Bank 
Night” receipts. The comparison shows a 
falling off of petitioners’ receipts during the 
five year period aggregating $125,659.00, 
which was more than $5,000 in excess of the 
$120,000 damage demanded by petitioners’ 
complaint. The significance of the compari- 
son lies in the fact that during most of the 
four year period, and despite the operation 
of the release system as described, peti- 
tioners’ theatre had been able to procure 
some films which had not already been 
shown in respondents’ theatres, whereas pe- 
titioners were not able to procure such films 
during the five year period which followed, 
although there is evidence that they made 
diligent efforts to do so. The change is 
attributable to the introduction of the prac- 
tice of “double features” (the showing of 
two films at a single performance) in theatres 
in the Chicago district. The evidence tended 
to show that when single features were be- 
ing shown, exhibitors who had playing posi- 
tions ahead of petitioners’, in selecting films 
out of those which their rental contracts 
allowed them to show, did not exhibit all 
of the films distributed, so that, despite their 
inferior playing position, petitioners were 
able to exhibit pictures which had not been 
shown elsewhere. With the advent of double 
featuring, theatres with playing positions 
ahead of petitioners’ used nearly all of the 
films distributed, and the pictures which 
petitioners were able to exhibit in the first 
week of general release, by reason of the 
distribution system, had had prior showing 
in nearly every case. 

The trial court left it to the jury to say 
whether double featuring was introduced as 
a part of a conspiracy among respondents, 
or as a spontaneous manifestation in the 
industry. Assuming the latter, we agree 
with the Circuit Court of Appeals, which, 
in sustaining the jury’s finding of an unlaw- 
ful conspiracy to maintain the described 
system of distribution, held that when the 
double featuring was established, all film 
which had not already been shown “was 
taken away by defendants’ prior contracts 
made pursuant to and a part of the con- 
spiracy and placed under the restriction of 
the illegal system, and thereafter was not 
obtainable by plaintiffs except by use of the 
illegal system.” 


[Holdings of Court Below Discussed] 


In submitting the two classes of evidence 
of damage which we have detailed, the trial 
court stated to the jury: “Plaintiff seeks to 
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recover damages for the alleged acts of de- 
fendants on one of two theories”. It fur- 
ther charged that “If plaintiffs have been 
injured by the alleged acts of the defendants 
they must choose one or the other of the 
said two theories of determining damages 
or the amount of damage.” The Circuit 
Court of Appeals concluded that the jury 
accepted the comparison of plaintiffs’ earn- 
ings before and after the adoption of double 
billing as establishing the measure of peti- 
tioners’ damage. But it held that this proof 
did not furnish a proper measure of damage 
for the reason that, while petitioners’ earn- 
ings were known and proved for both the 
four and five year periods in question, it 
could not be proved what their earnings 
would have been during the five year period 
in the absence of the illegal distribution of 
films. It thought that the mere fact that 
earnings of the Jackson Park Theatre were 
greater before the adoption of double billing 
did not serve to show what petitioners’ earn- 
ings would have been afterwards, in the ab- 
sence of the release system. 


Similarly, the Court of Appeals rejected 
the comparison between petitioners’ receipts 
and those of the Maryland Theatre during 
the five years in question, since as it thought, 
the comparison would not tend to prove 
what the earnings of either theatre would 
have been during the critical period under 
any system other than that which was the 
product of the unlawful conspiracy. 


Upon the record in this case it is indis- 
putable that the jury could have found that 
during the period in question a first or prior 
run theatre possessed competitive advan- 
tages over later run theatres, because of its 
greater capacity to attract patronage to pic- 
tures which had not been shown elsewhere, 
and its ability to charge higher admission 
prices than subsequent run theatres, and 
that, other things being equal, the establish- 
ment of the discriminatory release system 
was damaging to the petitioners who were 
relegated by it to a playing position inferior 
to that of their competitors. 


Each of the two classes of evidence intro- 
duced by petitioner tended to show damage. 
They were not mutually exclusive, as the 
courts below seem to have thought, since 
each, independently of the other, tended to 
show that petitioners’ inability to obtain 
films for exhibition before they had been 
shown elsewhere adversely affected their 
receipts, in the one case by showing that 
those receipts decreased when petitioner 
could no longer purchase such films follow- 
ing the introduction of double features, and 
in the other, that petitioners’ receipts from 
its theatre were less by substantially the 
same amount than receipts of its competitor, 
the prior-run Maryland Theatre, operated 
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under conditions in other respects less fa- 
vorable than those affecting petitioners. 


[Respondents’ Arguments] 


Respondents’ argument is, that notwith- 
standing the force of this evidence, it is 
impossible to establish any measure of dam- 
age, because the unlawful system which 
respondents have created, has precluded pe- 
titioners from showing that other conditions 
affecting profits would have continued with- 
out change unfavorable to them during the 
critical period if that system had not been 
established, and petitioners had conducted 
their business in a free competitive market. 
Respondents also contend that the jury’s 
verdict establishes that the release system 
was part of a price-fixing conspiracy, and 
on the assumption that price-fixing and the 
discriminatory system of release were in- 
separable parts of a single scheme, argue 
that as the conspiracy as a whole probably 
enabled petitioners artificially to raise their 
prices to an undetermined extent, the over- 
all effect of the conspiracy may well have 
been to benefit petitioners, even though the 
plan of distribution, one of its features, may 
have injured them. But we think these 
arguments are based on a misapprehension 
of the precise conditions in which the jury 
was permitted to and did apply the tendered 
measure of damages, and that it also ignores 
controlling principles of the law of damages. 


[Findings and Verdict of Jury] 


We have already adverted to the facts 
that petitioners’ cause of action, as stated 
in their complaint, was founded on the un- 
lawful system of distributing films; that the 
contentions pro and con as to the existence 
of a conspiracy to fix prices of theatre ad- 
missions first emerged in the course of the 
trial, and that the jury was allowed to fix 
the measure of the damage with reference 
to the reduction of petitioners’ receipts after 
July 1937 when petitioners were no longer 
able to show some films which had not been 
previously exhibited. Under the complaint 
and the instructions, the jury could, and we 
can assume that it did, find that the fixing 
of minimum prices was effectuated by the 
individual action of distributors, as respond- 
ents contended at the trial, and not as a 
part or result of the conspiracy to con- 
trol distribution. The jury could have found 
that the only unlawful action taken by 
respondents was in conspiring to prevent 
petitioners’ theatre from bidding in open 
competition against other exhibitors for a 
preferred place in an otherwise lawful sys- 
tem of release. This is apparent from the 
following portion of the charge: “Only in 
the event that you find that there exists no 
tonspiracy or combination to fix minimum 
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admission prices or no unreasonable re- 
straint of trade by the defendants, by virtue 
of the Chicago system of release, will you 
have occasion to consider whether or not 
the plaintiffs demanded and sought to obtain 
a playing position in C week.” 

The jury’s verdict was, as the court below 
held, based on the damage suffered by peti- 
tioners in consequence of the deprivation, 
by the discriminatory operation of the re- 
lease system, of their demonstrated freedom 
to rent and exhibit some films which had 
not had prior showing. Hence we take it 
that the verdict did not establish that the 
fixed minimum admission prices were the 
result of the unlawful conspiracy, or that 
the petitioners’ purchases of such films, and 
the operation of their theatre, before the 
double feature practice was inaugurated, were, 
for purposes material here, affected by the 
conspiracy. 


[Basis for Measuring Damages] 


The record thus establishes that when 
petitioners acquired their theatre, it was 
possible for them under the conditions then 
prevailing to secure films which had not had 
prior showing and to exhibit them in com- 
petition with theatres having preferred 
playing positions. Whatever restraints re- 
spondents’ distribution system may then 
have imposed, and whether the later adopted 
practice of showing double features was or 
was not itself a product of an unlawful con- 
spiracy, petitioners were entitled, as of right, 
to continue to purchase and show films 
which had not had prior showing free of the 
restraints of the unlawful conspiracy. The 
fair value of petitioners’ right thus to con- 
tinue their business depended on its capacity 
to make profits. And a fair measure of the 
damage to that right by respondants’ un- 
lawful distributing system was the loss of 
petitioners’ admission receipts resulting from 
the application of that system to petitioners. 

Respondents only answer is that, without 
the conspiracy, the conditions of purchase 
of films might not have been the same after 
as they were before July, 1937; that in any 
case it is not possible to say what those con- 
ditions would have been if the restraints had 
not been imposed, and that those conditions 
cannot be ascertained, because respondents 
have not removed the restraint. Hence, it 
is said, petitioners’ evidence does not es- 
tablish the fact of damage, and that further, 
the standard of comparison which the ey- 
idence sets up is too speculative and un- 
certain to afford an accurate measure of the 
amount of the damage. 


[Comparable Cases] 


The case in these respects is comparable 
to Eastman Kodak Co. v. Southern Photo Co., 
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273 U.S. 359 and Story Parchment Co. v. Pat- 
erson Co., 282 U. S. 555, in which precisely the 
same arguments now addressed to us were 
rejected. There, as here, the suits were for 
damages caused by restraints imposed by 
defendants, in violation of the Sherman Anti- 
trust Act, on the operation of the business 
of the complainant in each case. In the one 
case, the defendant, in an effort to extend its 
monopoly, refused to sell to the plaintiff 
goods which had regularly been a part of 
his stock in trade. In the other, the defend- 
ants, competing sellers, engaged in destruc- 
tive price competition with the plaintiff in 
execution of an unlawful conspiracy. In 
the first case, the plaintiff sought to establish 
his damage by comparing his profits before 
and after the unlawful interference with his 
business. In the other, the plaintiff sought 
to show his damage by proof of the differ- 
ence between the amounts actually realized 
from his business after the conspiracy be- 
came effective, and what, but for the con- 
spiracy, would have been realized by it from 
sales at reasonable prices, the evidence of 
which was the amount by which his current 
prices were higher before the conspiracy 
than after, and by the extent to which the 
value of petitioner’s business property had 
declined after the conspiracy had begun to 
operate. 


In each case we held that the evidence 
sustained verdicts for the plaintiffs, and that 
in the absence of more precise proof, the 
jury could conclude as a matter of just and 
reasonable inference from the proof of de- 
fendants’ wrongful acts and their tendency 
to injure plaintiffs’ business, and from the 
evidence of the decline in prices, profits and 
values, not shown to be attributable to other 
causes, that defendants’ wrongful acts had 
caused damage to the plaintiffs. In this we 
but followed a well settled principle. See 
Hetzel v. Baltimore & Ohio R. R. Co., 169 
U. S. 26, 38-9. The tortious acts had in each 
case precluded ascertainment of the amount 
of damages more precisely, by comparison 
of profits, prices and values as affected by 
the conspiracy, with what they would have 
been in its absence under freely competitive 
conditions. Nevertheless, we held that the 
jury could return a verdict for the plaintiffs, 
even though damages could not be meas- 
ured with the exactness which would other- 
wise have been possible. 


[Rule for Measuring Damages] 


In such a case, even where the defendant 
by his own wrong has prevented a more 
precise computation, the jury may not ren- 
der a verdict based on speculation or guess- 
work, But the jury may make a just and 
reasonable estimate of the damage based on 
relevant data, and render its verdict accord- 
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ingly. In such circumstances “juries are 
allowed to act on probable and inferential 
as well as upon direct and positive proof.” 
Story Parchment Co. v. Paterson Co., supra, 
561-4; Eastman Kodak Co. v. Southern Photo 
Co., supra, 377-9. Any other rule would 
enable the wrongdoer to profit by his wrong- 
doing at the expense of his victim. It would 
be an inducement to make wrongdoing so 
effective and complete in every case as to 
preclude any recovery, by rendering the 
measure of damages uncertain. Failure to 
apply it would mean that the more grievous 
the wrong done, the less likelihood there 
would be of a recovery. 

The most elementary conceptions of jus- 
tice and public policy require that the wrong- 
doer shall bear the risk of the uncertainty 
which his own wrong has created. See 
Package Closure Corp. v. Sealright Co., 141 
F, 2d 972, 979. That principle is an ancient 
one, Amory v. Delamirie, 1 Strange, 505, 
and is not restricted to proof of damage in 
antitrust suits, although their character is 
such as frequently to call for its application. 
In cases of collision where the offending 
vessel has violated regulations prescribed 
by statute, see The Pennsylvania, 19 Wall. 
125, 136, and in cases of confusion of goods, 
Great Southern Gas & Oil Co. v. Logan 
National Gas & Fuel Co., 155 Fed. 114, 115; 
cf. F. W. Woolworth Co. v. N. L. R. B., 121 
F. 2d 658, 663, the wrongdoer may not 
object to the plaintiff’s reasonable estimate 
of the cause of injury and of its amount, 
supported by the evidence, because not 
based on more accurate data which the 
wrongdoer’s misconduct has rendered un- 
available. And in cases where a wrongdoer 
has incorporated the subject of a plaintiff’s 
patent or trade-mark in a single product to 
which the defendant has contributed other 
elements of value or utility, and has derived 
profits from the sale of the product, this 
Court has sustained recovery of the full 
amount of defendant’s profits where his own 
wrongful action has made it impossible for 
the plaintiff to show in what proportions 
he and the defendant have contributed to 
the profits. Westinghouse v. Wagner Mfg. 
Co., 225 U. S. 604; Hamilton Shoe Co. v. 
Wolf Brothers, 240 U. S. 251; see also Shel- 
don v. Metro-Goldwyn Corp., 309 U. S. 390, 
406. 

“The constant tendency of the,courts is to 
find some way in which damages can be 
awarded where a wrong has been done. 
Difficulty of ascertainment is no longer con- 
fused with right of recovery” for a proven 
invasion of the plaintiff's rights. Story 
Parchment Co. v. Paterson, supra, 565; and 
see also Palmer v. Connecticut Railway Co., 
311 U. S. 544, 559, and cases cited. 

The evidence here was ample to support 
a just and reasonable inference that peti- 
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tioners were damaged by respondents’ action, 
whose unlawfulness the jury has found, and 
respondents do not challenge. The com- 
parison of petitioners’ receipts before and 
after respondents’ unlawful action impinged 
on petitioners’ business afforded a sufficient 
basis for the jury’s computation of the dam- 
age, where the respondents’ wrongful action 
had prevented petitioners from making any 
more precise proof of the amount of the 
damage. 


We do not mean to indicate by what we 
have said that the jury could not, on this 
record, have found a conspiracy for fixing 
minimum prices or that the Chicago system 
of release was not an unreasonable restraint 
of trade in other respects. We conclude 
that there was evidence to support a verdict 
for damages on at least one theory on which 
the case was submitted to the jury. We do 
not imply that the verdict could not be sup- 
ported on some other theory. 


[Decision] 


The judgment of the district court below 
will be affirmed and the judgment of the 
Court of Appeals is 

Reversed. 


Mr. Justice JACKsoN took no part in the 
consideration or decision of this case. 


[Dissenting Opinion] 


Mr. Justice Frankfurter dissenting: The 
dominant purpose of the Anti-Trust Acts is pro- 
tection of the public interest by prohibiting 
unjustifiable restrictions upon competitive enter- 
prise. From the very nature of the public 
interest thus to be safeguarded and by reason of 
the complex and costly character of the litiga- 
tion to which it normally gives rise, Congress 
made available to the Attorney General of the 
United States appropriate preventive and puni- 
tive remedies: the injunction to put a prompt 
stop to illegal restraints and the stern sanctions 
of the criminal law to deter such restraints. A 
right of action is also given to any individual 
who has been “‘injured in his business’’ by such 
illegality. But while action by the Government 
to enforce the Anti-Trust Acts merely requires 
proof of illegality, an individual’s right of re- 
covery is dependent on proof of legal injury to 
him, and legal injury is not automatically estab- 
lished by proof of a restraint of trade in viola- 
tion of the Sherman Law. See Keogh v, C. & 
N. W. Ry. Co., 260 U. S. 156, 162-63. 

And so our real question is whether the re- 
spondents’ violation of the Sherman Law ille- 
gally injured thee petitioners. This necessarily 
involves substantial proof that the petitioner’s 
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business would have been more profitable if the 
distribution of movie films in Chicago had beena 
free-for-all, and if no factor of the scheme that 
constituted an illegal conspiracy had been in 
operation, than under the conditions that actu- 
ally prevailed. Specifically, one feature of the 
conspiracy was stipulated rentals by distributors 
in furnishing films to exhibitors. The record 
appears devoid of proof that if competitive con- 
ditions had prevailed, distributors would not 
have made rental contracts with their respective 


* exhibiting affiliates to the serious disadvantage 


of independents like the petitioners. They might 
individually have done so and not have offended 
the Sherman Law. 

I agree that Hastman Kodak Co. v, Southern 
Photo Co., 273 U. S. 359, and Story Parchment 
Co. v. Paterson Co., 282 U. S. 555, should guide 
the disposition of this case. But I do not find 
that the decisive distinction made in those cases 
has been observed in deciding this case. The 
distinction is between proving’ that some dam- 
ages were ‘‘the certain result of the wrong’’ and 
uncertainty as to the dollar and cents value of 
such injuring wrong. Such difficulty in ascer- 
taining the exact amount of damage is a risk 
properly cast upon the wrong-doing defendant. 
But proof of the legal injury, whichis the basis 
of his suit, is plaintiff's burden. He does not 
establish it merely by proving that there was a 
wrong to the public nor by showing that if he 
had been injured ascertainment of the exact 
amount of damages would have an inevitable 
speculative element to be left for a jury’s con- 
scientious guess. This basic distinction was thus 
formulated in Story Parchment Co. v. Paterson: 


“The rule which precludes the recovery of 
uncertain damages applies to such as are not 
the certain result of the wrong, not to those 
damages which are definitely attributable to 
the wrong and only uncertain in respect to 
their amount.’’ 282 U.S. at 562. 


In the Hastman and Story cases the plaintiffs 
established what their profit was when competi- 
tive conditions prevailed and the subsequent loss 
properly became exclusively attributable to re- 
straint of such conditions. Such a comparison 
is not revealed by this record. It was wholly 
speculative, as the Circuit Court of Appeals prop- 
erly held in applying the rule in the Story 
Parchment Co. case, whether the intake of peti- 
tioners would have been more profitable if the 
distribution of films in Chicago had been left 
wholly to the haggling of a free market. Com- 
pare International Harvester Co. v. Kentucky, 
234 U.S. 216, 223-24. 


Where there is conceded legal injury, as for 
instance where one man’s chattel is taken by 
another, as in the old case of Armory v. Dela- 
marie, 1 Strange 505, we start with the legal 
injury and the problem merely is one of ascer- 
taining damages ‘‘uncertain in respect to their 
amount.’’ Such cases are not helpful where the 
crucial issue is whether there is solid proof of 
the existence of a legal injury. 
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[{ 57,446] United Brick and Clay Workers of America v. The Robinson Clay Prod- 
ucts Company et al. 


_ In the District Court of the United States for the Northern District of Ohio, Eastern 
Division. No, 23226—Civil. January 31, 1946. 


Memorandum on motions. 


Where a labor union seeks injunctive relief and treble damages against employers 
and members of the Regional War Labor Board as individuals for alleged violation of 
the Sherman Act in conspiring to deny applications for approval of negotiated contracts 
for wage increases, the action will be dismissed, as relief is not available under the Sher- 
man Act. The Act declares labor is not a commodity or article of commerce, and it 
will not be applied unless there is restraint upon commercial competition in the marketing 
of goods or services. 

See the Sherman Act annotations, Vol. 1, J 1280.611. 


For plaintiff: H.M. Rust, Mansfield, Ohio. 


For defendants The Robinson Clay Products Co., The Stowe-Fuller Refractories Co., 
and Thomas Rockwell: Robert Guinther, Akron, Ohio. 

For defendants E. W. Marcellus and Stevenson, Jordon & Harrison, Inc.: Hubbard, 
Baker & Rice, Chicago, Illinois and Paul H. Torbet, Cleveland, Ohio. 

For defendants A. C. Herold, Harry J. Dworkin, C. M. Finfrock, Thomas H. 
Young, John Briggs, Theodore H. Doan, J. P. Falvery, Harold Smith, Victor Decavitor, 
Charles D, Madigan, Frank Rebhan and John W. Wilse: Don C, Miller, U. S. Attorney, 
and Francis B. Kavanagh, Asst. U. S. Attorney, Cleveland, Ohio, (Special appearances). 


Jones, United States District Judge. 


Nature of Proceedings 


[Digest] Rebinson Clay Products Com- 
pany and Stowe-Fuller Refractories Com- 
pany operate clay processing plants in Ohio, 
and Thomas Rockwell is an officer of both 
companies. The two corporations subscribe 
to an employers service furnished by 
Stevenson, Jordon & Harrison, Inc., for 
which Marcellus is an agent. The remaining 
twelve defendants are members of the Fifth 
Regional War Labor Board. 


Plaintiff, the collective bargaining agent 
for the employees of the two corporate de- 
fendants, alleges that on November 2, 1943, 
it negotiated contracts with them providing 
for wage increases retroactive to July l, 
1943, which were to become effective upon 
approval by the War Labor Board, and the 
parties filed applications asking for such 
approval. Marcellus, plaintiff alleges, then 
secretly contacted the members of the Fifth 
Regional War Labor Board and informed 
them that the employers desired that the 
applications be denied, and that the Board, 
acting in the conspiracy, denied the applica- 
tions although similar agreements between 
the plaintiffs and the employers were ap- 
proved at about the same time, and “subse- 
quent to said denial the parties entered into 
a contract on the same terms which was 
filed with the said Regional War Labor 
Board as a dispute case, and the same was 
approved.” Plaintiff brings this action un- 
der the Sherman Anti-Trust Act and the 
National Labor Relations Act. It asks for 
an injunction against the defendants order- 
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ing them to cease and desist from any and 
all further acts in said conspiracy in re- 
straint of trade, a decree putting the con- 
tracts of November 2, 1943 into full force 
and effect, and for treble damages and a 
reasonable attorney’s fee. 

The case is now before the Court on 
motions to dismiss. 


Principal Question 


The principal question is whether the 
plaintiff has stated a cause of action under 
the Sherman Anti-Trust Act. Section 17 
of the Sherman Anti-Trust Act provided 
that “The labor of a human being is not 
a commodity or article of commerce.” In 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 
the Supreme Court stated: “this Court has 
never applied the Sherman Act in any case, 
whether or not involving labor organiza- 
tions or activities, unless the Court was of 
opinion that there was some form of re- 
straint upon commercial competition in the 
marketing of goods or services.” 

It seems doubtful whether the defend- 
ants under the facts alleged in this case 
were guilty of any conspiracy. But even 
if it were assumed that there was a con- 
spiracy, there is nothing in the complaint 
to show that it was of the type covered by 
the Sherman Act. 


Motions to Dismiss Sustained 


In accordance with the foregoing review 
and summary of the matters involved the 
motions to dismiss will be sustained. 
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American Cooperative Serum Assn. v. Anchor Serum Co. et al. 
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[1 57,447] American Cooperative Serum Association v. Anchor Serum Company. 
No. 8563. 

American Cooperative Serum Association v. Illinois Farm Bureau Serum Associa- 
tion. No. 8564. 

In the United States Circuit Court of Appeals for the Seventh Circuit. 
and 8564. March 4, 1946. 


Appeals from the District Court of the United States for the Northern District 
of Illinois, Eastern Division. 


Where a manufacturer of anti-hog-cholera serum gives a customer, a cooperative 
farm bureau association formed to purchase serum for its members, allowances for 
advertising, promotional and educational work greatly in excess of the association's 
actual expenditures for such purposes, it is, in effect, giving secret rebates which are 
discriminatory and violative of the Robinson-Patman Price Discrimination Act. Plain- 
tiff, as a competing manufacturer selling in the same territory, is entitled to recover 
from the manufacturer and the association, as treble damages for violation of the anti- 
trust laws, triple the difference between the amount of plaintiff’s sales at the reduced 
prices established to meet such unlawful competition and the amount of its sales if made 
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at posted prices. 


See the Robinson-Patman Price Discrimination Act annotations, Vol. 1, J 2212.770. 
For plaintiff-appellee: Francis X. Busch, James J. Magner, and Neal Huff, all of 


Chicago, Illinois. 


For defendant-appellant Anchor Serum Company: C. G,. Myers, C. F. Snerly, and J. E. 
Loeb, all of Chicago, Ill. and Ben Phillip, St. Joseph, Mo. 


For defendant-appellant Illinois Farm Bureau Serum Association: Harry Meloy and 


Paul E. Mathias, both of Chicago, Illinois. 


Before SpARKS, Mayor and Kerner, Circuit Judges. 


[Nature of Proceedings] 


Sparks, Circuit Judge. By these actions 
plaintiff seeks to recover triple damages 
from defendants under the Federal anti- 
trust laws, for alleged violation of Title 15 
i) S, (G, Al eaentom als! ()), (©), Gl) eyna! 

The court submitted the case to the jury 
for a special verdict upon whether the plain- 
tiff was damaged as the proximate result 
of the defendant’s violation of that section 
of the statute, and if so, the amount of such 
damage. The verdict was that plaintiff was 
not thus damaged. 

At the close of plaintiff’s evidence, each 
defendant moved for a directed verdict in 
its favor, which was denied. At the close 
of all the evidence the plaintiff and each de- 
fendant filed a separate motion for a di- 
rected verdict in its favor. These were 
overruled. 

After verdict plaintiff filed a motion to set 
it aside, and alternatively for a judgment 
in its favor, non obstante veredicto, or for a 
new trial. This motion was sustained, and 
judgment for plaintiff was entered for triple 
damages in the sum of $17,666.10, plus an 
attorney fee of $2500, upon a finding by the 
court that plaintiff had been damaged as a 
proximate result of the matters complained 
of in the sum of $5,888.70. Alternatively 
the court allowed the motion for a new trial 
in the event, upon appeal, the judgment 
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entered should be reversed or set aside. 
Such procedure seems to be authorized by 
Rule 50 (b), Federal Rules of Civil Pro- 
cedure. Montgomery Ward and Company v. 
Duncan, 311 U. S. 243. 


The original complaint also sought to 
recover for loss of volume of plaintiff’s 
business and for its deprivation of a fair 
opportunity to increase such volume. At 
the close of plaintiff’s evidence, it, by the 
court’s permission, filed an amended com- 
plaint which omitted those two claims, and 
the case went to the jury on the proof relat- 
ing to the allegations with respect to plain- 
tiff's damage proximately resulting from 
defendant’s unlawful acts in selling its com- 
petitive products at rates lower than those 
published by it, as required by law. 


[Statement of Facts] 


Plaintiff is an Iowa Cooperative Asso- 
ciation, organized for the purpose of manu- 
facturing and selling to its own members 
biologics used in the prevention and treat- 
ment of hog cholera. It succeeded to the 
business of the American Serum Company, 
which assigned its business, good will, and 
a portion of the cause of action here in- 
volved, and ceased the manufacture and sale 
of serum. 


The Anchor Serum Company, referred to 
as Anchor, is a Missouri corporation en- 
gaged in the manufacture and sale of serum. 
Defendant, Illinois Farm Bureau Serum 
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Association, referred to as the Association, 
1S a cooperative, incorporated under the 
Agricultural Cooperative Act of Illinois, 32 
Ill. R. S. 1945, sec. 440, et seg. Its members 
are county farm bureaus or county or state 
farm organizations whose membership is lim- 
ited to Farm Bureau members. Its pur- 
pose is the dissemination of information 
relative to diseases of live stock and preven- 
tive biologics to be used in the treatment 
of such diseases, and to act as agent for 
its members in collectively purchasing, han- 
dling and distributing such biologics and 
other supplies for its members. 


Its stock consists of 1000 shares Class A 
preferred; 2500 Class B preferred; and 1000 
common shares. The first and last classes, 
in approximately equal amounts of each, aré 
owned by its membership, which consists of 
about 100 Farm Bureaus, or farm organiza- 
tions located in the 102 counties of Illinois. 
The Class B preferred was issued to and 
owned by the Illinois Agricultural Associa- 
tion, in whose offices in Chicago, Serum 
Association merely has desk room. The 
sole purpose of the Serum Association, as 
stated in its charter and by-laws and in its 
contracts with the County Farm Bureaus, 
is to act as purchasing agent for all the 
County Farm Bureaus in Illinois. The rela- 
tionship between the Association and its 
members, the Farm Bureaus, is set forth in 
that membership agreement, which has been 
in force at all times herein referred to. 


That agreement recited that the Associa- 
tion was a state-wide organization formed 
to provide a central purchasing or manu- 
facturing service for anti-hog cholera serum 
and virus and other biologics; that the mem- 
ber bureau was desirous of obtaining such 
central purchasing or manufacturing service 
and that the Association agreed to act as 
such purchasing agent; that the County 
Farm Bureau appointed and constituted the 
Association as its sole and exclusive agent 
to bargain for, purchase or manufacture and 
provide such quantities of serum as such 
member might require; that the member 
agreed that it would not purchase serum 
through or from any other person or per- 
sons while that contract remained in force 
and effect; that the member would buy only 
from the manufacturer selected by the As- 
sociation, pay for such serum promptly, and 
maintain uniform retail prices for serum 
and other biologics or supplies with other 
members of the Association, such prices to 
be determined by the Association; and that 
in the event that serum was sold by the 
member to persons not members of a Farm 
Bureau, then the amount of business done 
with all of such non-members during any 
such fiscal year should not exceed in value 
the amount of business done with members 
during the same period. 
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The production and distribution of this 
serum is regulated by the Federal Serum 
and Virus Act of 1913, 21 U.S. C. A. §§ 151- 
158; the Anti-Hog-Cholera Serum and Hog- 
Cholera Virus Act of 1935, 7 U. S. C. A. 
§§ 851-855; and the Marketing Agreement 
executed in December 1936, by and between 
handlers of serum, including Anchor, and 
the Secretary of Agriculture, pursuant to 
the last-named Act. This Agreement classi- 
fied buyers of biologics as consumers, deal- 
ers, wholesalers, and volume contract pur- 
chasers, and provided for the appointment of 
a Control Agency to be composed of members 
of the industry to supervise operation of the 
Agreement. Plaintiff’s president and Anchor’s 
vice-president were original members of the 
Control Agency. The Agreement required 
each serum handler to file with the Secre- 
tary of Agriculture and the Agency a list 
of its selling prices to each class of buyers 
as defined by the Agreement and the Con- 
trol Agency, including terms of sale and 
discounts, and it prohibited any sales unless 
such prices were so posted, and also pro- 
hibited any deviation from such posted 
prices. The Serum and Virus Act, 7 U. S. 
C. A. §852, provided that the making of 
such agreement should not be held in viola- 
tion of any of the anti-trust laws. Anchor 
and plaintiff each signed the Agreement and 
filed a list of its selling prices in compliance 
therewith. 


The Control Agency defined a volume 
contract purchaser as one who had bought 
15,000,000 cubic centimeters of the serum 
during the previous year, and in early 1937, 
the Association qualified as such by furnish- 
ing pertinent data to the Agency and was 
thereupon so bulletined to the trade. 

Pursuant to the mandate of the Agree- 
ment, Anchor posted its prices for serum on 
December 14, 1936, as follows: 

To Consumers, 75¢ per 100 ccs, 

To Dealers, 63¢ per 100 ccs, 

To Wholesalers, 51¢ per 100 ccs, 

To Volume Contract Purchasers, 49¢ per 
100 ccs. 

The following legend appeared below its 
signature to its price list: 

“We prepay forwarding charges. We 
also spend liberal allowances for adver- 
tising and sales promotion work.” 

A like price list was posted by Anchor 
in January 1938. On July 13, 1939, this 
list was changed by Anchor with respect 
to only the following category: 


“Volume Contract Purchasers (where no 
local distribution is required) contracting 
for at least 35,000,000 ccs of serum and virus 
to be taken within a period of one year 
where no local distribution service is re- 
quired—serum 36¢ per 100 ccs * * *.” 
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The legend as to the allowances for ad- 
vertising and sales promotion was omitted. 

July 31, 1939, this posting was again 
changed by Anchor, reducing the price of 
serum to consumers, from 75¢ to 70¢; to 
dealers, from 63¢ to 57¢; to wholesalers, 
from 51¢ to 45¢; to volume contract pur- 
chasers, as follows: 


15,000,000 ccs 42¢ per 100 ccs, 
20,000,000 ccs 41¢ per 100 ces, 
25,000,000 ccs 40¢ per 100 ccs, 
30,000,000 ccs 39¢ per 100 ccs, 
34,000,000 ccs 38¢ per 100 ccs, 
37,000,000 ccs 37¢ per 100 ccs, 
40,000,000 ccs 36¢ per 100 ccs, 


During the year 1936, Anchor made an 
oral agreement with the Association where- 
by the latter might spend a certain amount 
of money for advertising, sales promotion 
and educational work for the period from 
December 1936 until July 1, 1937, for which 
the Association would receive from Anchor, 
4¢ per 100 ccs on serum sold. From July 
1, 1937, until March 25, 1938, that allow- 
ance was increased to 8¢; and from March 
1938, until July 15, 1939, it was increased 
to 13¢. 


All orders for serum were made for the 
several Farm Bureaus for their respective 
members, and the shipments were made di- 
rectly by Anchor to the Farm Bureau or- 
dering them. They were charged, however, 
to the defendant Association which paid 
for them and collected the amount from the 
Farm Bureau which gave the order, and it 
in turn collected it from the Farm Bureau 
member to whom the serum was finally de- 
livered. The Farm Bureaus who purchased 
serum from the Association, were rebated 
by the latter, by cash or credit, out of the 
funds received by it from Anchor, which in 
turn were passed on by the Bureaus to their 
respective members by credit on their serum 
accounts, or otherwise, in proportion to the 
amount of serum purchased and received by 
them. 

Anchor also had one wholesaler and sev- 
eral drugstore dealers to whom it sold its 
product in Illinois. The Association was 
the only volume contract purchaser with 
whom Anchor did any business before 1941. 
All serum thus sold by Anchor to the As- 
sociation bore the label showing it to be 
processed and tested by Anchor and distri- 
buted by the Association, and gave the di- 
rections for its care and dosage. The 
Association had no refrigerating facilities 
for handling the serum from its own office. 

With respect to the allowances for ad- 
vertising, promotional and _ educational 
work, Association’s books disclose that it 
received from Anchor by rebate in the way 
of credits or checks the following amounts 
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in the several periods set forth, together 
with the actual amounts expended by the 
Association for said purposes during the 
same period: 


1-1-39 
to 
1937 1938 7-15-39 
Rebate pauser $8,666.83 $39,044.30 $32,188.35 
Expenditure. 648.53 611.77. 3,527.24 


It was plaintiff's theory, and the court 
sustained it, that the difference between the 
rebates and the actual expenditures for the 
purposes contemplated constituted unearned 
advertising and were allowances which 
amounted to secret rebates from Anchor 
to the Association, which were discrimina- 
tive and violative of the statute. 


Plaintiff's only posted price was 75¢ for 
sales to corisumers. This was done on De- 
cember 16, 1936. Its charter only authorized 
it to manufacture for and sell serum to its 
owti members. In making these sales it 
acted through druggists who acted as ware- 
housemen who received the serum on 
consignment. Sometimes, however, the ship- 
ments were made to the druggists c. o. d. 
The druggists held the serum for sale to 
plaintiff’s members, who became such, by 
signing an application for membership and 
paying 25¢ for membership dues. These 
dues were not paid in cash but were de- 
ducted from the patronage dividends to 
which the purchasers became entitled as 
members. Blanks were furnished to the 
druggists, and when a farmer wished to pur- 
chase serum, he signed an application for 
it and also for membership, and left it with 
the druggist. The members received their 
share of a patronage dividend at the end of 
the appropriate fiscal year. This was the 
only method for plaintiff obtaining its mem- 
bers in Illinois, where it had 56 druggist- 
warehousemen in 1937, 49 in 1938, 46 in 1939, 
and 41 in 1940. By way of contrast defend- 
ants became the sellers of practically all 
serum in Illinois. 


In January 1937, plaintiff received com- 
plaints from its druggist-warehousemen to 
the effect that they could not sell plaintiff’s 
serum at 75¢ to its consumers because the 
County Farm Bureaus who were members 
of Serum Association were selling the An- 
chor serum to consumers at 65¢. There- 
upon, plaintiff instructed its warehousemen 
to reduce its consumer price in order to 
meet that competition, Plaintiff did not re- 
duce its price throughout the state but only 
in those areas where it was necessary to 
meet the Farm Bureau competition in order 
to prevent the destruction of its Illinois 
business. In some places in Illinois it was 
able to and did sell the serum at 75¢ be- 
cause in those areas plaintiff’s warehouse- 
man was located where there was no Farm 


Copyright 1946, Commerce Clearing House, Inc. 


3-18-46 
Report 89 


Bureau office or, if there were one, its sales 
organization was ineffective. A recovery 
is sought for the sales where plaintiff was 
compelled to sell its product, as it alleged 
and testified, at 65¢ instead of 75¢ by rea- 
son of the defendant’s competition in viola- 
tion of its marketing agreement 


[Defendant’s Contentions] 


_ Defendants contend that the court erred 
in permitting plaintiff’s witnesses to testify 
as to the reasons given to the plaintiff by 
their druggists why the latter could not 
sell plaintiff's serum at 75¢, which resulted 
in plaintiff’s reduction in price. They urge 
that such evidence is hearsay, self-serving 
and thus incompetent. This was not error. 
Such evidence is an exception to the hear- 
say rule and is well recognized. Lawlor v. 
Loewe, 235 U. S. 522; Wigmore on Evidence, 
3d Ed., Vol. 6, sec. 1729; Greater New York 
Live Poultry Chamber of Commerce v, United 
States, 47 F. 2d 156; Kimm v. Steketee, 48 
Mich. 322; Hubbard v. Allyn, 200 Mass. 166; 
Brannen v. Bouley, 272 Mass. 67. 


It is further contended that the evidence 
does not disclose that the defendants’ price 
cutting was the cause of plaintiff’s inability 
to sell its product. We can conceive of no 
fact which would more surely cause such in- 
ability than a cut in price by one’s competi- 
tor. Here the parties stipulate that the 
serum produced by plaintiff and Anchor 
was of like grade and quality. Under these 
circumstances, coupled with the facts that 
the defendants did indirectly cut their prices, 
regardless of the Marketing Agreement, a 
prima facie case was made and plaintiff was 
not required in the first instance to prove 
the absence of all other conceivable causes. 
Under this statute when a prima facie case 
is made, the burden shifts to the defendant, 
if it can do so, to show that the damage, 
if any, was otherwise caused. 15 U. 
GAAP S13) Ob): 


It is further claimed by the defendants 
that they are exempt from the operations of 
the Anti-Trust Laws because of the im- 
munity created under the Anti-Hog-Cholera 
Serum and Virus Act, 7 U. S. C. A. §852. 
We think this is not a correct interpreta- 
tion of that section. It is clear that the 
exemption only refers to the Marketing 
Agreement. A reading of the Act and its 
legislative history convinces us that Con- 
gress did not intend to authorize either 
party to the Marketing Agreement to vio- 
late its terms. Otherwise such Agreement 
would be ineffectual. See United States v. 
Borden Co., 308 U. S. 188. 

Defendants further urged that plaintiff 
was guilty of unclean hands because it like- 
wise violated the Act in cutting its prices in 
order to meet their competitive prices. “The 
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rule that the complainant must come into 
equity. with clean hands means that he must 
do equity as respects the defendant’s rights 
in the particular matter of the suit. * * * 
If he is not guilty of inequitable conduct 
toward the defendant in that transaction his 
hands are as clean as the court can require.” 
ie ett Union v. Citizens Committee, 333 
ll. 225. 


Furthermore, 15 U. S. C. A. §13 (b) pro- 
vides that the alleged inequitable conduct 
of plaintiff, here relied upon, is not a viola- 
a of that Act.on the part of the plain- 
eit, 

Moreover, on the theory of plaintiff’s un- 
clean hands, defendants unsuccessfully at- 
tempted to prove the manner in which 
plaintiff came to be organized under the 
laws of Iowa; how it acquired its property; 
the amount of its indebtedness and to whom 
it was owed. It seems to be well settled 
that if plaintiff did anything unlawful in 
connection with its organization or the ad- 
ministration of its financial affairs since that 
time, it can only be inquired into, in a quo 
warranto proceedings, by the State which 
granted its charter. Such matters are not 
permitted to be collaterally attacked. Na- 
tional Bank v. Matthews, 98 U. S. 621; Steck- 
ler v. Pennroad Corp., 136 F. 2d 197; Iowa 
Federation v. Dilley (Iowa), 12 N. W. 2d 815; 
Pittman v. Tobacco Growers Co-Op. Assn., 
187 N. C. 340, 121 S. E. 634. 


Defendants further urge that the court 
erred in rejecting their plea that plaintiff 
cannot maintain this action because it is 
one to be asserted by plaintiff’s members 
rather than by itself, because, as they say, 
any amount recovered in such action would 
not be the property of plaintiff but of its 
members. We think the court did not err 
in this respect. It seems clear that the 
amount recoverable in this action, if any, 
would have been in the first instance the 
property of the corporate entity, would have 
belonged to its treasury, and would have 
been subject t6 its corporate purposes and 
available for the payment of its creditors, 
if any; and that the individual members 
would acquire no right or interest therein 
until in due course the action of plaintiff’s 
board of directors had fixed the amount of 
the patronage dividend and there had been 
a separation of funds from the corporate 
treasury. The plaintiff is a corporate entity 
and we find no authority which prevents 
it from suing in its name on its contracts 
or for a violation thereof, notwithstanding 
the fact that a portion of the amount re- 
covered, if any, would eventually go to 
and belong to its members. Kansas Wheat 
Growers Assn. v. Sedgwick County, 119 Kan. 
877, 241 Pac. 466; California Canning Peach 
Growers v. Downey, 76 Calif. App. 1, 243 Pac. 
679. 
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Defendants argue that it would be ano- 
malous to grant immunity to the making of 
a contract and not extend the same im- 
munity to the parties in performing it. That, 
of course, is true, but that is not the case 
here. Plaintiff’s theory is that damage re- 
sulted to it, not from defendants’ performance 
but from their lack of performance. It is 
fair to say, however, that, in this connection 
Anchor says that it sold its serum to Serum 
Association as a volume contract purchaser 
at the prices named in its posted price list 
and that the Control Agency approved those 
sales as did also the Secretary of Agricul- 
ture in the following manner. On July 25, 
1939, the Control Agency filed a complaint 
with the Secretary of Agriculture objecting 
to Anchor’s postings and filings, particu- 
larly that part of it which provided in effect 
that they spend liberal allowances for ad- 
vertising, educational and promotional 
work. This complaint was in two para- 
graphs. On September 12, 1939, the Secre- 
tary replied to these complaints substantially 
in the following manner: With respect to 
the first complaint, he noted that it charged 
that certain items in Anchor’s price list of 
July 13, 1939, were inequitable as measured 
by the regulation in effect December 7, 
1936, and should be suspended. He said 
that Anchor had filed a price list on July 
29, 1939, which superseded the price filing 
referred to by the Control Agency. With 
respect to the second complaint he further 
stated that it referred to Anchor’s spending 
liberal allowances for advertising and sales 
promotion work; that Anchor had revised 
its price list in which it had withdrawn that 
provision. He further stated that since An- 
chor was permitted to operate for approxi- 
mately two and one-half years under that 
provision without objection and that the 
same practice had been indulged in by other 
members of the industry without complaint, 
he thought it was impractical to ask the 
courts to enjoin the practice or punish An- 
chor for indulging in it. He further called 
attention to the fact that Anchor had not 
done this secretly, but had published it in 
its list of prices, and when objection was 
offered by the Control Agency, it had 
eliminated it from its published price list. 
Under these circumstances the Secretary of 
Agriculture dismissed the complaints. 


The District Court refused defendants’ 
offer to introduce these facts in evidence, 
and exceptions were saved. We think the 
offer did not present matter material to the 
issue here. There the issue was first, 
whether Anchor’s price list of July 13, 1939, 
was equitable as measured by its former 
price list which had been withdrawn; and 
second, whether its offer of liberal allow- 
ances was still objectionable after the Con- 
trol Agency had acquiesced in it for over 
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two years, and after it had been withdrawn. 
There was no question raised there as to 
whether there were rebates in excess of the 
amount actually used by the purchaser for 
advertising and promotional work, and An- 
chor had withdrawn the offer of such allow- 
ances when it found they were objectionable 
to the Control Agency. It was under these 
circumstances that the Secretary thought it 
was impractical to ask the courts to enjoin 
the practice or punish Anchor for indulging 
in it. Certainly the Secretary’s letter can- 
not be construed as authorizing rebates 
which were not used for such purposes as 
published. It is quite doubtful whether the 
Secretary would have authority to do so 
even if such facts were before him. 


In the facts before us, the rebates by 
Anchor to Serum Association were so great- 
ly in excess of what the latter used for the 
purpose of advertising and promotion work 
that we feel compelled to agree with the 
District Court’s holding that such rebates 
were merely for the purpose of reducing 
the purchase price to Serum Association 
and its members, which, in the absence of 
any other explanation, seems to be a clear 
violation of the statutes. 


Anchor further urges that it was not in 
competition with plaintiff because plaintiff’s 
sales in Illinois were to consumers, while 
Anchor’s sales in Illinois were to a volume 
contract purchaser for which it had filed its 
selling price as required by the Secretary’s 
regulation. We think the arrangement here 
disclosed does not destroy the competitive 
relationship between Anchor and plaintiff. 
Anchor was selling its product directly to 
the agent of the Farm Bureaus who in turn 
were selling direct to their members who 
were consumers. The facts are that all but 
a small amount of these rebates to the 
Serum Association by Anchor were passed 
on to the Farm Bureaus who in turn, aside 
from their expenses, passed them on to the 
consumers. It is barely possible that An- 
chor did not know that any part of the re- 
bates finally reached the consumers, but 
by the exercise of a very small amount of 
reasonable diligence they could have known 
it, and that in a very real sense a very 
harmful competition was established as 
against plaintiff in the disposition of its 
products. Moreover, Anchor’s rebates to 
Serum Association were clearly in violation 
of the statute, and Anchor cannot avoid 
that liability by saying that it did not know 
Serum Association was using such rebates 
for unwarranted purposes. It would seem 
from this evidence that Anchor did not care 
for what purposes they were used. Evident- 
ly they asked for no information on. the 
subject. It is quite evident that they could 
have easily ascertained the facts, for Serum 
Association’s books showed all the facts. 
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_ Serum Association further contends that 
it did not know the prices at which Anchor 
was selling to its other customers. We 
cannot see that this would make any differ- 
ence. The question here is whether Anchor 
violated its own published price list with 
respect to Serum Association. The District 
Court held that it did, and we think rightly 
so. It is possible that Anchor never dictated 
to Serum Association what price it should 
charge its members, or the price at which 
those members should sell to the consumers. 
However, it must have known that it was 
dealing with a cooperative which was act- 
ing as agent for the many Farm Bureaus 
who were its members, and that whatever 
Anchor paid to this cooperative in the way 
of rebates was in violation of the statute, 
and that such fund, less expenses, would 
eventually go to the Farm Bureaus, which 
in turn would be distributed to the con- 
sumers, thus in effect reducing the price 
which they had paid for their serum. The 
books of account of both defendants reflect 
this method of treatment of the allowances, 
and it is abundantly substantiated by the 
minutes and records of Serum Association. 


[Reduction of Damages} 


The District Court based its judgment up- 
on the evidence of a certified public account- 
ant, who tabulated each of plaintiff's sales 
made in Illinois at 65¢ during the period 
from January 1, 1937, to March 27, 1940. 
He also calculated the amount of each item 
if it had been sold at 75¢ per 100 cc. The 
difference between these totals is the amount 
upon which the judgment is based. We 
think this is the correct method of com- 
putation. However, we are convinced that 
the total amount covers a longer period 
than that to which plaintiff is entitled. It 
is agreed that on March 27, 1940, all manu- 
facturers of serum, including plaintiff and 
Anchor, posted the price to Volume Con- 
tract Purchasers at 36¢ per 100 cc, and no 
claim is here made for damages after that 
date. However, on July 13, 1939, Anchor 
abandoned its rebates and filed with the 
Secretary of Agriculture its amended price 
list to Volume Contract Purchasers at 36¢. 
Under the statute that rate became effective 
on July 16, 1939, and as we read the statute 
its validity did not depend upon others ac- 
cepting it. True, the Secretary of Agricul- 
ture could refuse to accept it if he so 
desired and thus defer its effectiveness for 
further examination. However, the Secre- 
tary did not refuse to accept it, but he rec- 
ognized it as valid and he referred to its 
validity in his ruling in the Control Agency's 
complaint above referred to. Plaintiff, how- 
ever, urges that inasmuch as Anchor’s price 
of 36¢ had originated in and pursuant to 
its former illicit practice that had brought 


Trade Regulation Reports 


Court Decisions 
American Cooperative Serum Assn. v. Anchor Serum Co. et al. 


58,077 


about the discriminatory price, the defend- 
ants should be held liable for the entire 
amount up until March 27, 1940. We do 
not agree with that conclusion. In other 
words, we think plaintiff is not entitled to 
eG for any alleged damage after July 


[Decision] 


We think the uncontradicted evidence 
discloses damage to plaintiff, and the jury 
should have so found. Indeed, the District 
Court would have been warranted in sus- 
taining plaintiff’s motion for a directed ver- 
dict at the close of all the evidence for 
actual damage sustained in the sum of 
$4,449.31 upon which a judgment should 
have been rendered for $13,347.93. The 
former amount represents the wuncontra- 
dicted amount of damage to plaintiff during 
the period from and including January 1, 
1937, to July 16, 1939. After verdict the 
District Court was of the same opinion, and 
accomplished the correct result, except as 
to the amount. In so doing we think there 
was no error, nor was there a violation of 
defendants’ right of trial by jury. As to 
$13,347.93 of the verdict we affirm. As to 
the remainder we reverse and remand for 
further proceedings not inconsistent with 
this opinion. 


[Dissenting Opinion] 


Major, Circuit Judge, dissenting. I think this 
judgment should be reversed upon two grounds: 
(1) the evidence upon which plaintiff relies as 
proof of damage was erroneously admitted, and 
(2) even though such evidence was properly 
admitted, it was insufficient to establish damage 
as a matter of law but at most presented an 
issue of fact for the jury’s determination. 


It must be kept in mind that the only issue 
submitted to the jury was whether plaintiff was 
required or compelled to reduce the price of 
its serum in order to meet the unfair competi- 
tion occasioned by the alleged unlawful con- 
duct of the defendants. In other words, plain- 
tiff’s position in this respect rests solely upon 
the basis that it was required or compelled to 
make such reduction and these reductions rep- 
resent the amount of plaintiff's damages as 
embodied in the judgment. 


As pointed out by the majority, plaintiff's 
serum was sold to its members through drug- 
gists who acted as plaintiff's warehousemen 
and who usually received the serum on con- 
signment. In other words, the drugstores were 
acting as plaintiff's agents in making such sales. 


The only testimony offered by plaintiff as 
the basis for its right to recover damages is 
that of its president, Huff, and its assistant 
sales manager, Davis. Neither of these wit- 
nesses had anything to do with or any contact 
with plaintiff's customers. The latter, in mak- 
ing purchases, dealt directly with the drugstores 
acting as plaintiff's agents. The testimony of 
Huff and Davis upon which plaintiff relies was 
offered and admitted solely as basic proof that 
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plaintiff was required or compelled to reduce 
the selling price of its serum, and as a result 
thereof sustained the damage complained of. 
No other proof was offered on this phase of 
the case. This testimony is related by the ma- 
jority and need not be repeated. Reduced to 
its naked form, it is that the witnesses (Huff 
and Davis) received complaints from druggists 
that they could not sell plaintiff's serum at 75¢ 
in competition with the Farm Bureaus who 
were selling at 65¢. Upon such complaint being 
made, plaintiff ordered its druggists to reduce 
the price to 65¢. 

The opinion states: ‘‘Defendants contend that 
the court erred in permitting plaintiff’s wit- 
nesses to testify as to the reasons given to 
the plaintiff by their druggists why the latter 
could not sell plaintiff's serum at 75¢, which 
resulted in plaintiff’s reduction in price. They 
urge that such evidence is hearsay, self-serv- 
ing and thus incompetent. This was not error. 
Such evidence is an exception to the hearsay 
rule and is well recognized.’’ A number of 
authorities are cited in support of this con- 
clusion. 

In my opinion, the conclusion is erroneous 
and the authorities cited do not support it. 
The first and most relied upon case is that of 
Lawlor v. Loewe, 235 U. S. 522, 536, where the 
court stated: 

“The reason given by customers for ceasing 
to deal with sellers of the Loewe hats, includ- 
ing letters from dealers to Loewe & Co., were 
admissible.’”’ 

The opinion does not disclose the exact na- 
ture of this testimony. It apparently is con- 
fined to statements by customers, and includes 
dealers in such category. Neither does the 
opinion indicate the purpose for which this 
testimony was admitted. Evidently, however, 
it was not for the purpose of proving a basis 
for plaintiff's right to recover. This view is 
fortified by a subsequent decision of the Su- 
preme Court (written by the same Justice) in 
Buckeye Powder Company v, HE. I. DuPont De 
Nemours Powder Company, et al., 248 U. S. 55, 
wherein the court (page 65) stated: 

“Several exceptions were taken to the exclu- 
sion of statements by third persons of their 
reasons for refusing or ceasing to do business 
with the plaintiff. * * * But the exclusion in 
this instance was proper. The statement was 
wanted not as evidence of the motives of the 
speakers but as evidence of the facts recited 
as furnishing the motives. Lawlor v. Loewe, 
285 Ussiv522> 536 et ens 

Taking these two cases together, it appears 
that a witness may testify as to the reasons 
assigned by a customer for refusing or ceasing 
to do business with the plaintiff. It is admis- 
sible, however, only for the purpose of showing 
the customer’s motive and not as proof of a 
basis for recovery. As I understand, Wigmore 
on Evidence, 3d Ed., Vol. 6, Par. 1729 (2), 
makes a similar distinction. 


In Greater New York Live Poultry Chamber 
of Commerce, et al. v. United States, 47 F. 2d 
156, 159, objection was made to the ‘‘admission 
over Objection of the testimony of witnesses for 
the prosecution as to reasons given by receivers 
for their refusal to sell to recalcitrant market- 
men.’’ The court stated: 
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“Such statements of reasons, though hearsay, 

are admissible to prove the state of mind of 
the declarant if that be in issue.’’ (Citing the 
Lawlor case, supra.) 
The court went on to point out that the de~ 
fendants would have been entitled to an in- 
struction, specifically ‘‘warning the jury not to 
consider these statements as evidence of the 
truth of the matters asserted therein.’’ The 
court further held that because the defendants 
had not requested such an instruction, they 
were not in a position to complain. Other cases 
cited by the majority are Hubbard v. Allyn, 
200 Mass. 166, and Brannen v. Bouley, et al., 
272 Mass. 67, 172 N. E. 104, in each of which 
the court held admissible the reasons given by 
customers for refusing to buy from or deal 
with the plaintiff. In the Hubbard case, after 
so holding, the court pertinently points out 
(page 174): 

“It was not necessary for the plaintiff to 
show, as a part of his case, the names of the 
customers. This was a proper subject for cross- 
examination, and it does not appear that the 
defendant was deprived of his rights in this 
respect.”’ 

The Illinois Supreme Court, in The Carpen- 
ters’ Union v. The Citizens Committee, 333 Ill. 
225 (not cited by the majority), similarly in- 
terprets the rule as to when and the purpose 
for which hearsay evidence is admissible. The 
court (page 256) stated: 


“This testimony was clearly competent for 
the purpose of showing the motive of the em- 
ployer’s action. (Citing cases, including the 
Lawlor case, supra.) The testimony did not 
prove that the bankers would hold up the loan 
of the employer, or that representatives of the 
Citizens’ Committee had demanded that their 
men be put on the job * * *. It did show the 
state of mind and motive of the different em- 
ployers in discharging their employees and it 
was competent to be received for that purpose, 
leaving the acts on which their fears were based 
to be proved by other evidence.’’ 


It should be kept in mind in the instant case 
that neither a druggist nor a customer was 
offered as a witness, If a druggist had been 
offered, I think under the rule announced in 
the authorities relied upon by the majority he 
could have testified as to the reasons assigned 
by customers as to why they ceased or refused 
to purchase plaintiff’s product. Such testimony 
would have been proper for the limited pur- 
pose of showing the motive or the state of 
mind of the customer but not as proof of a 
right to recover, In that contingency, the de- 
fendants, as pointed out by the Massachusetts 
court in Hubbard, supra, would have had an 
opportunity to cross-examine the witness as to 
what customers had refused to buy, their rea- 
sons therefor and other relevant factors con- 
cerning such refusal. There is no reason 
apparent from the record why plaintiff could 
not have shown by its druggists why it was 
necessary, if such be the fact, that its serum 
price be reduced. Defendants were entitled to 
cross-examine such witnesses and it would ap- 
pear to constitute a very fertile field in this 
respect. 


Moreover, the so-called hearsay testimony ad- 
mitted amounted to nothing more than the 
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opinion or conclusion of plaintiff’s druggists 
that a reduction in price was necessary. This 
was testimony of a self-serving opinion made 
by the druggists who naturally were interested 
in obtaining permission from plaintiff to sell 
the latter’s serum at the lower price. More- 
over, the effect of the testimony is that the 
druggist was of the opinion that it was neces- 
sary to reduce the price because of information 
received from customers that they otherwise 
would not purchase. The testimony considered 
in this light is not merely hearsay but is hear- 
say heaped upon hearsay. 


So, in my opinion, the evidence complained 
of was no exception to the hearsay rule, was 
perhaps inadmissible for any purpose and cer- 
tainly not for that for which it was offered. 
If my view in this respect is correct, there 
should have been a directed verdict for the de- 
fendants, because admittedly there was no other 
testimony which would afford any basis for 
recovery. True, plaintiff offered in evidence 
its books and accounts for the purpose of show- 
ing the amount of damages allegedly sustained 
but such books merely reflect the situation 
based upon the contention that plaintiff was 
compelled to reduce its price. They of course 
furnish no support for this basic contention. 


Assuming that the view thus expressed as 
to the admissibility of this testimony is er- 
roneous, I still think the judgment should be 
reversed. This is so for the reason that plain- 
tiff’s assertion that it was required or com- 
pelled to reduce its price in order to meet Farm 
Bureau competition presented an issue of fact 
for jury determination. In fact, this was the 
sole issue submitted to the jury. Predicated 
upon this issue, the court submitted two ques- 
tions to be answered by the jury, namely, (1) 
was the plaintiff damaged as the result of the 
defendants’ violation of the Robinson-Patman 
Act? and (2) if so, in what amount was the 
plaintiff so damaged? The jury answered the 
first question in the negative, which left it un- 
necessary for it to consider the second question. 

Thereafter, the trial court sustained the plain- 
tiff’s motion for judgment notwithstanding the 
verdict, assessed plaintiff's damages and en- 
tered the judgment in dispute. I suppose that 
the court set aside the jury verdict on the 
theory that no question of fact was involved, 
in other words, that plaintiff had established 
its right to recover as a matter of law. The 
majority of this court, in approving the action 
of the court below, apparently are of the same 
view; in fact, it is stated in the opinion that 
the court would have been justified in directing 
a verdict for the plaintiff. 

In my view, a consideration of plaintiff's tes- 
timony alone presents a jury question on the 
vital issue as to whether plaintiff was required 
or compelled to reduce its price. Accepting it 
at its face value, it carries little probative 
weight, As already pointed out, it is based 
solely on the hearsay testimony coming from 
plaintiff’s druggists who naturally were jnter- 
ested in obtaining permission from plaintiff to 
sell serum at the reduced price. It was a self- 
serving statement on their part. As admitted 
by plaintiff’s witness Huff on cross-examination : 
“T wouldn't say they (the druggists) quit us 
cold and took you (the Farm Bureaus) on, but 
I know that was one of the arguments to get 
this price of ours down.’’ Huff also admitted 
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that there were fifteen drugstores in fifteen 
different counties in Illinois in which the Farm 
Bureau was also located, where no reduction 
in price was made. In six of these counties, 
the Farm Bureau had offices in the same town 
with plaintiff's druggists. He also admitted 
that the Farm Bureau had no office or repre- 
sentative in twelve of the thirty-six towns where 
plaintiff reduced its price. On direct exam- 
ination Huff testified that plaintiff had not re- 
duced its price in any state other than Illinois. 
He later admitted, however, that the price was 
reduced at three different towns in Iowa, in 
the same manner as it had been in Illinois. 
Admittedly, it had no competition from the 
Farm Bureau or the defendants in Iowa. 


He also admitted that when the price was 
once reduced it was never increased, irrespec- 
tive of any changed circumstances, and that 
there were other factors which entered into the 
Matter of a reduced price. For instance, it 
was not required to reduce its price in some 
towns where it was met with Farm Bureau 
competition because plaintiff's druggists were 
better salesmen than those of the Farm Bureau 
or that the latter were not active in pushing 
the sale of its serum. Without going into fur- 
ther detail, it is sufficient to observe that the 
testimony of both Huff and Davis is in many 
respects inconsistent with the assertion that 
plaintiff was required or compelled to reduce 
the price of its serum. In my opinion, a trier 
of the facts was not bound to accept as con- 
clusive the hearsay and opinionated evidence 
of these witnesses that plaintiff was so com- 
pelled. If their testimony presented no issue 
of fact for a jury on this vital issue and a 
court was bound to accept it as a matter of 
law, it would appear that plaintiff's decision 
on this issue was final. 


Other factors exist which strengthen my con- 
viction that a jury question was involved. I 
refer particularly to circumstances having to 
do with the form of plaintiff's organization as 
compared to that of the Farm Bureaus and the 
special character of competition, if any, which 
existed between them. Huff testified in effect 
that plaintiff did not look to members of the 
Farm Bureau for customers but was only in- 
terested in preserving its own customers, evi- 
dently referring to non-Farm Bureau members. 
Plaintiff, while terming itself a cooperative 
association, is in reality a pseudo-association 
possessed of none of the essential character- 
istics of such an organization. Its so-called 
membership is illusory, Any person, farmer 
or otherwise, becomes a member at the time 
and only at the time of a purchase of plaintiff’s 
serum. Such so-called membership fee is 25¢, 
and even this amount is not actually paid. 


In contrast, the county Farm Bureaus in con- 
nection with their parent body, the Illinois 
Agricultural Association, are genuine, bona fide 
cooperative organizations actually engaged in 
business not for profit but for the benefit of 
théir members through a multiplicity of serv- 
ices rendered. Only those actually engaged or 
interested in agriculture are eligible for mem- 
bership, which may be acquired upon appli- 
cation and the payment in advance of an annual 
fee of $15.00. Upon the failure of a member 
to make such payment annually thereafter, 
his membership is cancelled. The dealings of 
the Farm Bureaus, including the sale of serum, 
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are solely with its members.1 Thus the sale 
of serum made through the various Farm Bu- 
reaus was to a select and limited class of per- 
sons, that is, to those who were members. On 
the other hand, plaintiff’s customers were found 
among the public at large, with no restriction 
of any kind on the right of any person to pur- 
chase its serum. 

Assuming that plaintiff in the sale of its serum 
was in competition with the Farm Bureaus, to 
hold that it was as a matter of law required 
or compelled to reduce its price is to ignore 
the realities of the situation. 

To illustrate, suppose that a person desirous 
of purchasing serum goes to one of plaintiff’s 
agents for such purpose. Of course, he is not 
likely to be a member of the Farm Bureau 
for that class of customers are not sought by 
plaintiff and, furthermore, there would be no 
occasion for a Farm Bureau member seeking 
to purchase from plaintiff. The prospective 
customer is told that the price of plaintiff’s 
serum is 75¢. Is plaintiff required to reducé 
its price to 65¢ in order to sell because a mem- 
ber of the Farm Bureau can purchase for 65¢ 
from the organization of which he is a mem- 
ber? A negative answer to this question ap- 
pears reasonable from the very nature of the 
situation. This is so for the reason that the 
Farm Bureau will not sell to plaintiff’s prospec- 
tive customer. He can do one of three things 
insofar as the parties to this suit are concerned: 
(1) purchase from the plaintiff at its price, 
(2) pay $15.00 for a membership in the Farm 
Bureau and thus qualify to purchase its serum, 
or (3) do without serum. It is not reasonable 
to think that he would pay the fee necessary 
to join the Farm Bureau for the purpose of 
saving a few cents or dollars on a purchase of 
serum, and it is just as unreasonable to think 
that a person in need of serum would do with- 
out it because of plaintiff's price. 
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To illustrate further, A is desirous of pur- 
chasing a cow. Farmer B has one for sale, 
priced at $75.00, which he is willing to sell to 
anybody, Farmer C also has for sale one of 
equal quality, priced at $65.00, which he is 
willing to sell only to members of a designated 
organization, A is not a member of such or- 
ganization. Is B compelled to reduce his price 
in order to meet that of C? If a court was 
called upon to answer this question as a matter 
of law, I think it would be upon safer ground 
to answer it in the negative. Assuming, how- 
ever, that the question is an arguable one as 
it perhaps is, it would appear to me to present 
an issue of fact. Of course, whether B sold 
his cow to A for $75.00 might depend upon 
many factors, including his experience in sell- 
ing cows (some of these farmers are mighty 
good cow salesmen) and upon how badly A 
was in need of a cow. Also, the fact that C’s 
cow was lower priced might afford A grounds 
for arguing with B that the price of his cow 
was too high, just as the Farm Bureau price 
of serum might afford the prospective customer 
of plaintiff an argument by which he could per- 
suade plaintiff to reduce its price. Whatever 
potentialities such an argument might possess, 
it would not compel B as a matter of law to 
reduce the price of his cow any more than it 
would compel plaintiff to reduce that of his 
serum. 

I think the court properly submitted to the 
jury the issue as to whether plaintiff was re- 
quired or compelled to reduce the price of its 
serum. The question having been properly sub- 
mitted, the jury’s answer thereto should have 
been accepted.* It follows, in my view, that 
the court’s action in entering a judgment, not- 
withstanding the verdict, was erroneous and 
that it should be reversed. It would seem to 
follow under Rule 50 (b), Federal Rules of 
Civil Procedure, as construed in Montgomery 
Ward & Co. v. Duncan, 311 U. S. 243, that a 
new trial would result from such reversal. 


[| 57,448] United States v. General Electric Company, Corning Glass Works, et al. 
In the District Court of the United States for the District of New Jersey. Civil 


Actions Nos. 1364 and 2590. March 7, 1946. 


A consent decree entered in an action charging violations of the Sherman Anti-Trust 
Act contains provisions enjoining: entering into agreements to allocate or divide markets, 
to refrain from producing, distributing or selling glass lamp parts, to restrict produc- 
tion of such parts, or to restrict or prevent the importation of such parts; excluding any 
person from the market; fixing prices; acting as exclusive agent for any producer or 
distributor of glass lamp parts; having interlocking directorates; instituting patent infringe- 
ment suits, unless the validity of the patent has been adjudicated; misrepresenting that 
any glass lamp parts contain patented inventions or devices; instituting patent infringe- 
ment suits to collect royalties on any existing patent; acquiring stocks or assets of com- 
petitors; enforcing or reviving the agreements listed in the decree. In addition, defendant 
is directed to grant royalty-free licenses on any existing patent and to issue licenses at 
reasonable rates on future patents; to furnish technical information during a period of 


five years after judgment to any person requesting same; and to make non-discriminatory 
sales to any person. 


See the Sherman Act annotations, Vol. 1, | 1530.90 and 1590. 


1The record discloses that about 2% of the 
sales of serum by the Farm Bureaus was to 
persons other than members. This was the 
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result, however, of errors on the part of office 
employees. 
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For plaintiff: Wendell Berge, Assistant Attorney General, Edgar H. Rossbach, United 
States Attorney, and Ernest S. Meyers and Leonard J. Emmerglick, Special Assistants to 


the Attorney General, 


For defendant: Hobart, Minard & Cooper and Shearman & Sterling & Wright. 


ForMAN, United States District Judge. 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint in Civil Action 
No. 1364 on January 27, 194i, and Civil 
Action No, 2590 on December 9, 1942; de- 
fendant, Corning Glass Works, haying ap- 
peared and filed answers to such complaints 
denying the substantive allegations thereof; 
and the plaintiff and said defendant, by their 
attorneys, having consented to the entry of 
this final judgment herein; 


NOW, THEREFORE, without adjudica- 
tion of any issue of fact or law in Civil 
Action No. 1364, and before the taking of 
any testimony and without trial or adjudica- 
tion of any isste of fact or law in Civil 
Action No. 2590, and upon the consent of 
the parties hereto, and the Court being ad- 
vised and having considered the matter, it 
is hereby 


ORDERED, ADJUDGED AND DE- 
CREED, as follows: 


I. 
| Jurisdiction] 


This Court has jurisdiction of the subject 
matter of these actions and of the parties 
to this judgment; Civil Action No. 1364 
states a cause of action against defendant, 
Corning Glass Works, under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
the Acts amendatory thereof and supple- 
mentary thereto, and under the Act of Con- 
gress of August 27, 1894, commonly known 
as the Wilson Tariff Act, and the Acts 
amendatory thereof and supplementary 
thereto; and Civil Action No. 2590 states 
a cause of action against said defendant 
under the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies”, and the Acts amendatory 
thereof and supplementary thereto. 


Ie 
[Definitions] 


When used in this final judgment, the 
following terms have the meanings assigned 
respectively to them below: 

(a) ‘‘Corning’’ means defendant Corning Glass 
Works, a corporation organized and existing 
under the laws of the State of New York, with 
its principal office at Corning, New York. 
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(b) “‘Glass bulbs, tubing or cane” or ‘“‘glass 
bulbs, tubing, cane’’ means any glass part or 
material heretofore or hereafter included in an 
electric lamp. 


(c) ‘Glass machinery’? means machinery, in- 
cluding parts of such machinery, heretofore or 
hereafter used in the manufacture of glass 
bulbs, tubing, cane, or lamps. 

(d) ‘‘Electric lamp’ or ‘‘lamp’’ means any 
device, of any type, size or voltage, the pri- 
mary purpose of which is to convert electric 
energy into light within the visible spectrum 
or into ultraviolet radiations of wave lengths 
not less than 1000 Angstrom units, including 
photoflash lamps. 

(e) “Existing patents’’ means all United 
States letters patent owned or controlled by 
defendant Corning and all United States letters 
patent under which Corning has power to issue 
licenses or sublicenses relating to the manu- 
facture of glass bulbs, tubing, cane, or lamps, 
or the assembly or the manufacture of ma- 
chinery for the manufacture of glass bulbs, 
tubing, cane, or lamps, which were issued or 
applied for on, or prior to, the date of the 
entry of this judgment, and all divisions, con- 
tinuations, extensions or reissues of any such 
patent. 

(f) ‘‘Future patents’’ means all United States 
letters patents owned or controlled by defendant 
Corning and all United States letters patent 
under which Corning has power to issue licenses 
or sublicenses relating to the manufacture of 
glass bulbs, tubing, cane, or lamps, or the 
assembly or the manufacture of machinery for 
the manufacture of glass bulbs, tubing, cane, 
or lamps which are applied for on or before 
January 1, 1950, and all divisions, continuations, 
extensions or reissues of any such patent. 


Te 
[Applicability of Judgment] 


The provisions of this judgment applic- 
able to defendant Corning shall apply to 
each of its subsidiaries, successors, and as- 
signs and to each of its officers, directors, 
agents, nominees, employees, or any other 
person acting, under, through or for such 
defendant. 

ID 


[Activities Enjoined] 


Defendant Corning be and hereby is en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement, 
understanding, plan or program with any 
other manufacturer or with respect to the 
product of any other manufacturer: 

A, To allocate or divide markets, or to 
assign or allocate quotas or exclusive or 
dominant interests in any market for glass 
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bulbs, tubing, cane, glass machinery or 
lamps. 

B. To refrain from producing, distrib- 
uting or selling glass bulbs, tubing, cane, 
glass machinery or lamps, or to refrain from 
competing in any territory or market in 
the production, distribution, or sale of glass 
bulbs, tubing, cane, glass machinery or 
lamps. 

C. To restrict, determine or limit the 
production, distribution or sale of glass 
bulbs, tubing, cane, glass machinery or 
lamps. 

D. To limit, restrict or prevent the im- 
portation into or exportation from the 
United States of glass bulbs, tubing, cane, 
glass machinery or lamps. 


E. To exclude any person from any 
market for glass bulbs, tubing, cane, glass 
machinery or lamps or to determine the 
terms or conditions to be imposed upon 
or required of any person for the manufac- 
ture, purchase, sale or distribution of glass 
bulbs, tubing, cane, glass machinery or 
lamps. 

F. To fix, maintain, or adhere to prices, 
terms or conditions for glass bulbs, tubing, 
cane, glass machinery or lamps to be sold, 
leased, licensed, or distributed in, or im- 
ported into or exported from, the United 
States. 


G. To require any other person to ad- 
here to specifications or designs for the 
manufacture or use of glass bulbs, tubing, 
cane, glass machinery or lamps. 


Vv 


Defendant Corning be and hereby is en- 
joined and restrained from: 


A. Acting as exclusive agent of or being 
exclusive purchaser from any foreign or 
domestic producer or distributor for the 
distribution or sale of glass bulbs, tubing, 
cane, glass machinery or lamps. 


B. Distributing or selling glass bulbs, 
tubing, cane, or glass machinery through 
or to any manufacturer of glass bulbs, tub- 
ing, cane or glass machinery as exclusive 
agent or purchaser. 


C. Having any officer, director, employee 
or agent who at the same time is an officer, 
director, employee or agent of any domestic 
company, other than a wholly owned sub- 
sidiary, engaged in the manufacture, dis- 
tribution or sale of glass bulbs, tubing, 
cane, glass machinery or lamps. 

D. Making, adhering to or furthering any 
agreement, understanding or arrangement, 
directly or indirectly, through any foreign 
subsidiary for the non-importation into or 
non-exportation from the United States of 
glass bulbs, tubing, cane, glass machinery 
or lamps. 
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E. Making, adhering to or furthering any 
agreement, understanding or arrangement 
with any supplier of glass machinery 
whereby such supplier agrees not to make 
or develop glass machinery for any other 
person. ‘ 

F. Threatening to institute or instituting 
patent infringement suits against purchasers, 
users or sellers of glass bulbs, tubing, cane 
or lamps, or against persons using glass 
machinery solely for the production of glass 
bulbs, tubing, cane or lamps, unless the 
validity of such patent or patents has been 
established previously by the adjudication 
of a court of competent jurisdiction against 
the manufacturer of: the accused device; 
provided, however, that the provisions of this 
subparagraph “F” shall not apply if the 
manufacturer of the accused device is not a 
resident of the United States and is not 
available for suit in a United States court 
of competent jurisdiction. 

G. Representing or claiming that any 
glass bulbs, tubing, cane, glass machinery 
or lamps manufactured or sold by defendant 
Corning embodies a patented invention 
when such patented invention is not incor- 
porated, embodied or utilized in such glass 
bulbs, tubing, cane, glass machinery or 
lamps. 

H. Representing or claiming that any 
glass bulbs, tubing, cane, glass machinery 
or lamps manufactured or sold by defend- 
ant Corning constitutes a patented device 
when in fact only a part or an element of 
such glass bulbs, tubing, cane, glass ma- 
chinery or lamps is patented. 

J. Maintaining, instituting or threatening 
to institute any suit or proceeding for patent 
infringement or to collect royalties which 
is based upon any existing patent; provided, 
however, that the provisions of this sub- 
paragraph “I” shall not enjoin the institu- 
tion of any such suit or proceeding against 
defendant Westinghouse Electric & Manu- 
facturing Company if said defendant has 
refused to grant a reciprocal license to de- 
fendant Corning as provided in Paragraph 
VI of this judgment after requested so to 
do by defendant Corning; provided, further, 
that the provisions of this subparagraph “I” 
shall not prevent defendant Corning from 
instituting or maintaining any suit for in- 
fringement of any existing patent against 
any person using such patent for the pro- 
duction of glass other than glass bulbs, 
tubing, cane or lamps. 


VI. 
[Licensing Directed] 

Defendant Corning be and hereby is di- 
rected to grant to any applicant making 
written request therefor an unrestricted and 
royalty-free license under any or all exist- 
ing patents to make or have made, use and sell, 
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glass bulbs, tubing, cane, or lamps, and 
to make or have made glass machinery, and 
to use such machinery for the production 
of glass bulbs, tubing, cane or lamps; pro- 
vided, however, that nothing in this Para- 
graph VI shall be deemed to require defendant 
Corning to grant such a license to defend- 
ant Westinghouse Electric & Manuafcturing 
Company unless defendant Westinghouse 
Electric & Manufacturing Company shall 
grant to Corning an unrestricted and royalty- 
free license under its existing patents to 
make or have made, use and sell, glass bulbs, 
tubing, cane or lamps, and to make or have 
made glass machinery, and to use such ma- 
chinery for the production of glass bulbs, 
tubing, cane or lamps. 


VII. 


Defendant Corning be and hereby is di- 
rected to issue to any applicant making writ- 
ten request therefor, to the extent that said 
defendant has or acquires the power to do 
so, an unrestricted ang unconditional grant 
of immunity under any foreign patent or 
application for foreign patent corresponding 
to any existing patent, to import into and 
to sell or to use in, and to have imported 
into, sold or used in any country any glass 
bulbs, tubing, cane, or lamps made in the 
United States, and to import or have im- 
ported into any country glass machinery 
made in the United States, and to use such 
machinery for the production of glass bulbs, 
tubing, cane or lamps. 


VoL 


Defendant Corning be and hereby is di- 
rected to grant to any applicant making 
written request therefor a non-exclusive, 
non-assignable and _ unrestricted license, 
save for and at a uniform reasonable royalty, 
under any or ail future patents to make 
or have made, use and sell glass bulbs, 
tubing, cane, or lamps, and to make or have 
made glass machinery, and to use such ma- 
chinery for the production of glass bulbs, 
tubing, cane or lamps; provided, however, 
that nothing in this paragraph VIII shall 
be deemed to require defendant Corning to 
grant a license under any or ali future 
patents to defendant General Electric Com- 
pany. Any applicant for such license who 
fails to agree with defendant Corning upon 
a reasonable royalty may apply to this Court 
upon thirty (30) days’ notice to defendant 
Corning and to the Attorney General at 
Washington, D. C. to determine the reason- 
able royalty for such license. 


1D 


[Acquiring Stock or Assets of Competitor 
Enjoined] 
Defendant Corning be and hereby is en- 
joined and restrained from acquiring stock 
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or assets of any domestic company engaged 
in the manufacture of glass bulbs, tubing, 
cane, glass machinery or lamps except after 
an affirmative showing that such acquisition 
will not tend to restrain or lessen competi- 
tion. Such showing shall be made before 
this Court upon thirty (30) days’ notice to 
the Attorney General at Washington, D. C. 
and if satisfied the Court may upon such 
terms and conditions as may be appropriate 
permit such acquisition. 


xe 
[Furnishing Technical Information] 


Defendant Corning be and hereby is di- 
rected during the period ending five (5) 
years after the date of the entry of this 
judgment, to furnish or make available, in 
writing, at a nominal charge, to any person 
engaged or proposing to engage in the 
manufacture of glass bulbs, tubing, cane, 
lamps, or glass machinery, making a writ- 
ten request specifying the particular type 
of information desired, (A) any or all draw- 
ings or blueprints, or other technical in- 
formation including formulae which relate 
to the manufacture of glass bulbs, tubing, 
cane, lamps or glass machinery in com- 
mercial practice or operation on the date 
of the entry of this judgment, and (B) the 
names and addresses of manufacturers of 
glass machinery from whom Corning has 
theretofore acquired such machinery. 


XI. 


If defendant Corning during the period 
ending five (5) years after the date,of the 
entry of this judgment shall furnish or make 
an agreement to furnish technical, manu- 
facturing or engineering information which 
relates to the manufacture or use of glass 
bulbs, tubing, cane, lamps, or glass ma- 
chinery to any person engaged or proposing 
to engage in the manufacture of glass bulbs, 
tubing, cane, lamps or glass machinery in 
the United States (other than a wholly- 
owned subsidiary of such defendant), said 
defendant be and hereby is enjoined and 
restrained from refusing on written request 
to carry out a similar arrangement with any 
other applicant similarly situated. During 
the period in which the injunction provided 
for in this Paragraph XI is in effect de- 
fendant Corning be and hereby is directed 
to file with the Attorney General in Wash- 
ington, D. C. a report of all arrangements 
and agreements pursuant to which such in- 
formation or data is furnished by said 
defendant to any other person. 


XII. 


[Enforcing, Reviving Agreements Enjoined] 


Defendant Corning be and hereby is en- 
joined and restrained from enforcing, re- 
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viving, observing or carrying out in the 
future in whole or in part any of the pro- 
visions of the agreements listed in Appendix 
A attached hereto and made a part hereof; 
provided, however, that the injunction in this 
Paragraph XII shall not be deemed to pre- 
vent defendant Corning from using, on a 
non-exclusive basis, any patent heretofore 
licensed to Corning, or to terminate Corn- 
ing’s power to issue sublicenses or immuni- 
ties under any such patent. 


UM 
[Non-Discriminatory Sales Directed] 


Defendant Corning be and hereby is di- 
rected to offer to sell to any person glass 
bulbs, tubing or cane at non-discriminatory 
prices and upon reasonable and non-dis- 
criminatory terms and conditions of sale to 
each such person; provided, however, such 
sales shall be subject to the reasonable re- 
quirements of the purchaser and the produc- 
tion capacity of the seller; and provided, 
further such sales are not required to be 
made to any person not having a proper 
credit rating unless such person offers to 
pay cash. Any person to whom Corning 
refuses to sell bulbs, tubing or cane may 
upon ten (10) days notice to Corning and 
to the Attorney General apply to this Court 
for an order requiring and directing Corn- 
ing to make such sale and for an award 
to such person for damages and costs in- 
curred by such person on the failure of 
Corning to furnish glass bulbs, tubing or 
cane. 


: XIV. 
[Acts Permitied] 


Nothing in this judgment shall prevent 
defendant Corning from availing itself of 
the benefits of (A) the Act of Congress 
of April 10, 1918, commonly called the 
Webb-Pomerene Act, (B) the Act of Con- 
gress of 1937, commonly called the Miller- 
Tydings proviso to Section 1 of the Act 
of Congress of July 2, 1890 entitled “An 
Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies”, or (C) save as elsewhere in this judg- 
ment provided, of the patent laws. 


XV. 


[Access of Department of Justice to Records 
and Interviews; Reports] 


For the purpose of securing compliance 
with this judgment and for no other purpose. 
duly authorized representatives of the De- 
partment of Justice shall upon written request 
of the Attorney General or an Assistant 
Attorney General, and on reasonable notice 
to defendant Corning made to its principal 
office, be permitted (1) access during the 
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office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment; (2) subject to the reason- 
able*convenience of said defendant and 
without restraint or interference from it, to 
interview, officers or employees of such de- 
fendant, who may have counsel present, re- 
garding any such matters; and (3) upon 
such request said defendant shall submit 
such reports in writing with respect to the 
matters contained in Paragraphs VI, VII, 
VIII, X and XIII hereof as might from 
time to time be reasonably necessary to the 
enforcement of this judgment, provided, 
however, that no information obtained by 
the means provided in this paragraph shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
such Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this judgment, or as otherwise 
required by law. 


XVI. 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the amendment, modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. 


APPENDIX A 


LIST OF AGREEMENTS REFERRED TO 
IN PARAGRAPH XII 


(1) Agreement between General Electric Com- 
pany, Corning Glass Works, Empire Machine 
Company and American Blank Company, dated 
January 1, 1921, Exh. 555-G. 


(2) Assignment, General Electric Company to 
American Blank Company, dated January 1, 
1922, Exh. 559-G, 


(3) Sublicense, American Blank Company to 
General Electric Company, dated January 2, 
1922, Exh, 560-G. 


(4) Sublicense, American Blank Company to 
Corning Glass Works, dated January 2, 1922, 
Exh. 561-G. 


(5) License, Corning Glass Works to Ameri- 
can Blank Company, dated March 30, 1922, Exh. 
557-G. 

(6) License, American Blank Company, Gen- 
eral Electric Company and Corning Glass 
Works to Westinghouse Electric & Manufactur- 
ing Company, dated January 1, 1927, Exh. 
782-G. 
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(7) Agreement between General Electric Com- 
pany, Corning Glass Works, Empire Machine 
Company and American Blank Company, dated 
June 30, 1928, Exhibit 519-G. 

(8) License, General Electric Company to 
American Blank Company, dated June 30, 1928, 
Exhibit 521-G. 


(9) License, Corning Glass Works to Ameri- 
Ht ane Company, dated June 30, 1928, Exh. 


(10) Agreement between Corning Glass Works 
and General Electric Company, dated June 30, 
1928, Exh. 539-G. 


(11) Agreement between Corning Glass Works 
and General Electric Company, dated November 
1, 1935, Exh. 540-G (amending Exh. 539-G). 


(12) License, General Electric Company to 
cane Glass Works, dated June 30, 1928, Exh. 
1107-G,. 


(13) Agreement between General Electric 
Company and Corning Glass Works, dated No- 
vember 1, 1935, Exhibit 1108-G (amending Ex- 
hibit 1107-G). 


(14) License, General Electric Company to 
Corning Glass Works, dated June 30, 1928, Exh. 
1109-G. 


(15) Agreement between General Electric 
Company and Corning Glass Works, dated Jan- 
Aer 1, 1935, Exh. 1110-G (amending Exh. 1109- 

)- 

(16) License, Corning Glass Works to General 
Electric Company, dated June 30, 1928, Exh. 
1075-G. 

(17) Agreement between General Electric 
Company and Corning Glass Works, dated June 
30, 1928 and amendments thereto to January 
1, 1940, Exh. 570-G. 

(18) Sublicense, American Blank Company to 
General Electric Company, dated July 1, 1928, 
Exh, 523-G. 

(19) Agreement between General Electric 
Company, Corning Glass Works, Empire Ma- 
chine Company and American Blank Company, 
dated January 1, 1930, Exh. 2178-G. 
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(20) Sublicense, American Blank Company to 
General Electric Company, dated May 8, 1930, 
Exh, 2177-G. 


(21) Agreement between Corning Glass Works, 
The Libbey Glass Manufacturing Company, The 
Libbey Glass Company and The Libbey Glass 
Company Trust, dated July 26, 1932, Exh, 762-G. 


(22) License, Corning Glass Works to Ameri- 
can Blank Company, dated September 23, 1933, 
Exhibit 525-G. 


(23) License, American Blank Company to 
General Electric Company, dated September 25, 
1933, Exhibit 526-G. 


(24) License, Corning Glass Works to Gen- 
eral Electric Company, dated September 25, 
1933, Exh. 527-G. 


(25) License, General Electric Company to 
Corning Glass Works, dated September 25, 1933, 
Exhibit 528-G. 


(26) Agreement between Corning Glass Works 
and Genera] Electric Company, dated November 
1, 1935, Exh. 529-G (amending Exh, 527-G) 


(27) Agreement between General Electric 
Company and Corning Glass Works, dated No- 
vember 1, 1935, Exh. 530-G (amending Exh. 
528-G) 

(28) Agreement between Corning Glass Works 
and General Electric Company, dated February 
13, 1934, Exh. 531-G. 

(29) Agreement between General Electric 
Company, Corning Glass Works, Empire Ma- 
chine Company and American Blank Company, 
dated November 1, 1935, Exh. 520-G. 

(30) Permit, Westinghouse Electric & Manu- 
facturing Company to Corning Glass Works, 
dated October 4, 1943 (relating to Patent No. 
1864271). 

(31) Agreement between Sylvania Electric 
Products, Ine. (formerly known and sued herein 
as Hygrade Sylvania Corporation) and Corning 
Glass Works, dated May 29, 1944 (relating to 
Sylvania Bulb Cutting Machine). 


[157,449] William Goldman Theatres, Inc. v. Honorable William H. Kirkpatrick, 
Judge of the District Court of the United States for the Eastern District of Pennsylvania, 


and the Other Judges of Said Court. 


Loew’s Inc., Paramount Pictures, Inc., et al., Intervenors. 


In the United States Circuit Court of Appeals for the Third Circuit. 


ruary 25, 1946. 
Original petition for mandamus. 


No. 9092. Feb- 


A petition for a writ of mandamus to compel a district court judge to vacate an order 
referring the question of damages to a special master and refusing petitioner a jury trial 
on the issue of damages is dismissed, as the issue of referral has become moot and it does 
not appear that the court abused its discretion in denying a jury trial. 


See the Sherman Act annotations, Vol. 1, f 1640.525, 1640.634. 


For petitioners: 
For respondents: 


For intervenors Warner Bros. Pictures et al.: 


Wm. A. Gray, Philadelphia, Pa. 
Miles W. Kirkpatrick, Philadelphia, Pa. 


Morris Wolf, Philadelphia, Pa. 


For intervenors Loew’s Inc. et al.: Wm. A. Schnader, Philadelphia, Pa. 
Before Biccs and McLaucuiIn, Circuit Judges, and Leany, District Judge. 
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Biacs, Circuit Judge. 


[Nature of Proceedings | 


The petitioner seeks a writ of mandamus 
to compel the respondents to vacate an order 
entered on December 6, 1945 referring the 
case of William Goldman Theatres, Inc. v. 
Loew’s Inc., Paramount Pictures, Inc., et al., 
No. 2877 on the docket of the District Court 
of the United States for the Eastern District 
of Pennsylvania, to a special master and 
refusing to the petitioner a jury trial on the 
issue of damages. For the history of this 
litigation see 54 F. Supp. 1011 and 150 F. 2d 
738. It will appear from the record at No. 
2877 that the plaintiff in that action, the 
petitioner in the instant case, did not prove 
at the trial the damages, if any, which it 
suffered by reason of the defendants’ acts 
but left that issue for future determination 
if the substantial questions of law of the case 
were resolved in its favor. The defendants 
acquiesced in this course. The District Court, 
receiving evidence on other issues and finding 
that the plaintiff had failed to prove a cause of 
action cognizable under the anti-trust laws 
of the United States, gave judgment for the 
defendants. The court found, however, that 
the plaintiff had suffered loss. We reversed 
the judgment since we were of the opinion 
that the plaintiff had proved a cause of ac- 
tion cognizable under the anti-trust laws. 
We stated, “As the trial court also found 
plaintiff had unquestionably suffered loss. 
We have no means of knowing the extent 
of that loss. Perhaps, upon remand plaintiffs 
may be able to prove damages; or, the fac- 
tors to be considered may be subject to so 
many unknowns that such damages may 
veer toward the speculative. We specifically 
pass no opinion on these problems. We do 
conclude, however, plaintiff should have 
judgment and the injunctive relief which it 
originally sought. The form of decree we 
leave to the Court below after it has made 
inquiry into the damages question.” See 


150 F. 2d at p. 745. 


The complaint at No. 2877 was filed on 
December 8, 1942. Rule 38(b) of the Rules 
of Civil Procedure, 28 U. S. C. A. following 
§ 723c, provides that “Any party may de- 
mand a trial by jury of any issue triable of 
right by a jury by serving upon the other 
parties a demand therefor in writing at any 
time after the commencement of the action 
and not later than 10 days after the service 
of the last pleading directed to such issue.” 
The complaint shows that the suit is a civil 
action in which the plaintiff sought injunc- 
tive relief and damages. It was at issue no 
later than November 15, 1943. No demand 
for a jury trial of any issue, pursuant to 
Rule 38(b), was made by the plaintiff. In- 
deed on June 25, 1943 the plaintiff ordered 
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the case on the non-jury list for trial. On 
November 14, 1945, after remand, the plain- 
tiff filed a petition in the District Courts 
praying that an order be entered “. . . spe- 
cially listing this case for trial by jury.” In 
support of this prayer the plaintiff asserted 
(1) that the trial by jury is the most direct 
and quickest way to settle disputed ques- 
tions of fact and that the litigation should 
be concluded as expeditiously as possible, 
citing certain reasons therefor which will be 
dealt with at a later point in this opinion, 
and (2) that the decision of questions per- 
taining to the amount due for loss of pros- 
pective profits lies peculiarly within the 
province of a jury. On December 6, 1945, 
however, Judge Kirkpatrick entered an order 
denying the plaintiff's prayer for a special 
listing of the case for trial by jury and re- 
ferred the case to a special master “. . . to 
receive and report evidence only, together 
with a summary thereof, with the powers and 
duties specified in Rule 53(c) and (d) .. .”. 
Thereafter the petition for mandamus was 
filed and we issued a rule thereon, staying 
all proceedings in the District Court. Judge 
Kirkpatrick filed an answer. The defendants 
in the suit at No. 2877 were permitted to 
intervene in the present proceeding. They 
have answered also. 


[Issue of Reference to Master Moot] 


There has been argument as to whether 
the issue of damages requires an accounting 
in the sense that that term is ordinarily used. 
It would be fruitless to embark upon a dis- 
cussion of this question for it cannot be 
determined in advance of the receipt of per- 
tinent evidence. We note, however, that it 
is agreed that there must be a reckoning of 
the receipts of allegedly competing theatres. 
Such a reckoning would require an audit if 
not an accounting. This circumstance might 
or might not be exceptional in the sense 
that that adjective is employed in Rule 
53(b). But any question presented as to the 
propriety of the order of reference has in 
effect become moot for in his answer Judge 
Kirkpatrick has stated, “The respondent 
understands that the defendants would pre- 
fer to have the case heard by the Court 
without the interposition of a special master 
and, if the plaintiff also still desires that 
(provided, of course, it is determined that 
. . . [it] is not entitled to a jury trial) the 
respondent will amend his order by striking 
out the reference to a special master.” This 
position was reiterated by counsel for the 
learned District Judge at the argument be- 
fore this court. Counsel for the intervenors 
has stated to us that while their clients are 
divided, some desiring the case to be heard 
by the court without the interposition of a 
master, others taking a contrary view, none 
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of them takes any strong position on the 
question. We think that it would be appro- 
priate for the court below to vacate that 
portion of the order complained of which 
referred the case to a master and without 
the interposition of a master itself to receive 
the evidence and determine the issue of dam- 
ages, In view of our suggestion and the 
attitude of the learned District Judge as 
well as that of the parties to the proceeding, 
we conclude that this phase of the case at 
bar properly may be treated as if moot. 


[Issue of Abuse of Discretion] 


We come therefore to the second ques- 
tion, whether Judge Kirkpatrick’s refusal to 
grant the petitioner a jury trial on the issue 
of damages constituted an abuse of dis- 
cretion. In discussing this point we will 
assume arguendo that the issue of damages 
was one “triable of right by a jury” within 
the purview of Rule 38(b); that is to say, 
that the case in the District Court, and, in 
particular, the issue of damages, is such that 
if the petitioner had demanded a jury trial 
within the time specified by Rule 38 it would 
have been entitled to a jury trial as of right. 
On this phase of its case the petitioner relies, 
as it must, on the provisions of Rule 39(b); 
viz., “Issues not demanded for trial by jury 
as provided in Rule 38 shall be tried by the 
court; but, notwithstanding the failure of a 
party to demand a jury in an action in which 
such a demand might have been made of 
right, the court in its discretion upon motion 
may order a trial by a jury of any or all 
issues.” It will be observed that under the 
rule the granting of a jury trial rests within 
the discretion of the district court. 


[Petitioner's Contentions | 


The petitioner has advanced three grounds 
which in its opinion are sufficient to demon- 
strate an abuse of the court’s discretionary 
power in refusing it a jury trial on the issue 
of damages. We will deal with these 
seriatim, The first consists of the assertion 
that the settlement of an amount of damages 
which must be approximated is peculiarly 
appropriate work for a jury. The petitioner 
has cited a number of authorities for this 
proposition. None of these is in point as 
we understand the facts of the case now 
pending at No. 2877. It is not alleged that 
the plaintiff’s delay in requesting a jury trial 
was caused by inadvertence or mistake. On 


1 Peterson v. Southern Pacific, 31 F. Supp. 
29: Arnold v. Trans-Americam Freight Lines, 1 
F. R. D. 380; Hargreaves v. Roxy Theatre, 1 
F. R. D. 537; Bosley v. Southern Bell Telephone 
& Telegraph Co.,1F.R. D. 771; Spiro v, Penna. 
Re eaCOy. ot at, 351 

2 Story Parchment Co. v. Paterson P. Co., 282 
U..S. 555; Hastman Kodak Co. v. Southern 
Photo Co., 273 U. S. 359, 71 L. ed. 684; William 
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the contrary, counsel for the plaintiff, a 
skillful and experienced member of the bar 
of this court, stated in substance that his 
failure to ask for a jury trial was deliberate 
and intentional. Moreover, this case is not 
a simple tort cause in which damages for 
injuries to the person or for pain and suffer- 
ing must be ascertained. On the contrary 
the evidentiary facts are intricate and will 
require auditing, if not an accounting. We 
can perceive substantial difficulties, though’ 
not insuperable obstacles, to the framing of 
a charge which properly would submit the 
issue of damages to a jury. We do not say 
that this alone is a reason why a jury should 
not be employed in the case at No. 2877 but 
it is an element to be considered as well as 
the essential intricacies of proof, 

Second, the petitioner asserts that in the 
leading cases? involving judgments for a 
loss of anticipated profits the amounts were 
fixed by the verdicts of juries. We can per- 
ceive no reason, however, why the doctrine 
of the Supreme Court in Story Parchment 
Co. v. Paterson Paper Co., 282 U. S. 555, 
followed by this court in Gotham Silk Hosiery 
Co. v. Aricraft Silk Hos. Mills, 147 F. 2d 
209, may not be applied as adequately by a 
court as by a jury under instructions from 
the court. 


Third, the petitioner asserts that the pend- 
ing litigation “has already been so exces- 
sively delayed that the plaintiff is entitled 
to the benefit of the speediest procedure now 
available . . .” and that in view of the num- 
ber of defendants and counsel involved there 
may be repeated postponement of hearings 
and other delays “always possible in trials 
lacking the salutary presence of a jury”. 
We think that this criticism of the time 
which the litigation has consumed is un- 
justified. This will appear from the time- 
table of the important incidents in the case 
as set out in the footnote.* The issues of 
law presented were difficult. The record 
was not considerable. The explicit assertion 
of undue delays in the disposition of the 
case is not meet. 


[Decision] 


We are of the opinion that the issue of 
damages may be disposed of more efficiently 
and mare expeditiously by a trial to the 
court rather than by a trial by a jury. Con- 
sequently, we conclude that the learned 
District Judge did not commit a breach of 


H. Rankin Co. v. Asso. Bill Posters, 42 F. 2d 
152, cert. den, 282 U. S. 864; Weinglass uv. Gib- 
son, 304 Pa. 203, 155 A. 439. And compare 
Bigelow v. R. K. O., et al., 150 F. 2nd 877, cert. 
granted (Nov. 5, 1945) — U.S. — : 

8 December 8, 1942—Compiaint filed; Febru- 
ary 16, 1943—All answers or amendments 
thereto filed; September 9, 1943—Plaintiff’s in- 
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The Keith Railway Equipment Co. v. The Association 
of American Ratiroads et al. 


[Petition Dismissed] 
The petition will be dismissed. 


discretion in denying the petitioner’s appli- 
cation for a jury trial. 


[157,450] The Keith Railway Equipment Company v. The Association of American 
Railroads, Missouri Pacific Railroad Company, The Virginian Railway Company, Penn- 
sylvania Railroad Company, Northern Pacific Railway, Atlantic Coast Line Railroad 
Company, E. J. Engel, Atchison, Topeka & Santa Fe Railway Company, Boston & Maine 
Railroad Company, Louisville & Nashville Railroad Company, Denver & Rio Grande 
Western Railroad Company, Southern Pacific Company, Southern Railway Company, 
Seaboard Airline Railway Company, H. A. Scandrett, Chicago, Milwaukee, St. Paul & 
Pacific Railroad, The Reading Company, Baltimore & Ohio Railroad Company, R. L. 
Williams, Chicago & North Western Railway Company, New York Central Railroad 
Company, Lester R. Knott, General American Transportation Corporation, and Lester 
N. Selig. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. No. 44 C 670. March 11, 1946. 


A complaint by an owner-lessor of tank cars against a railroad association and rail 
carriers, charging a conspiracy to reduce mileage allowances to owners of such equipment 
and seeking treble damages for loss of revenue, states a cause of action under the anti- 
trust laws. The exclusive jurisdiction of the Interstate Commerce Commission to set 
rates does not deprive the court of jurisdiction in cases arising under other rules of law, 
in which such rates may be relevant as a measure of damages. Plaintiff is directed to 
proceed before the Interstate Commerce Commission to obtain a ruling on the proper 
rental chargeable for plaintiff’s tank cars during the period in question and to file same 
as an amendment to its complaint. The cause will then proceed to trial if the rate set by 
the Commission exceeds that fixed by defendants; if not, the cause will be dismissed for 
for lack of damages, 

See the Sherman Act annotations, Vol. 1, | 1640.201. 


For plaintiff: Wm. J. Terrell, Chicago, Ill., and James F. Lawrence, Tulsa, Okla. 


For defendants: E. E. McInnis, J. Carter Fort, A. N. Whitlock, Wm. T. Faricy, 


Lowell Hastings, and Sidley, McPherson, Austin & Burgess, all of Chicago, III. 


CAMPBELL, United States District Judge. 


Memorandum 
The Amended Complaint 
[Nature of Proceedings | 


This action arises under Sections 1 and 7 
of the Sherman Act and Section 4 of the 
ClaytoneNct G51.) SwiGTAG Secsinlie7al): 
wherein plaintiff seeks triple damages for an 
alleged conspiracy in restraint of interstate 
commerce. 


[Plaintiff's Allegations] 


The plaintiff alleges in its amended com- 
plaint that it is the owner of railroad tank 
cars which it rented to certain railroads for a 
fixed sum per mile, but that it is not a ship- 
per of any liquid commodities carried 
therein; and that such cars are therefor cus- 
tomarily known in the business as “freight 
cars of private ownership owned by others 
than shippers.” 

Plaintiff further alleges that on or about 
June 16, 1939, the defendant Association of 
American Railroads informed the plaintiff 
by mail that the Association had adopted, 
by vote of its membership, a rule, known 
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as per diem rule 18, establishing the mileage 
rate to be paid by all members of the Asso- 
ciation for the use of plaintiff’s tank cars. 
The owners of so-called “TM” and “TMI” 
cars were to receive a mileage rate of 14¢ 
per mile, which was the rate which had cus- 
tomarily been paid for a number of years 
by railroads to this plaintiff and other own- 
ers of such tank cars. All of the petroleum 
freight rates prescribed and ordered by the 
Interstate Commerce Commission were 
predicated upon the 14%4¢ per mile paid by 
the carriers to the car owners for the use of 
such equipment. 


Plaintiff further alleges that pursuant to 
the aforesaid combination, the defendant 
Association, on or about July 28, 1939, through 
the defendant Lester R. Knott, Secretary 
of its Operation and Maintenance Depart- 
ment, wrote to the plaintiff demanding its 
adherence not later than September 30, 1939 
to the per diem rule 18, ‘now in effect or as 
hereafter amended,” as a prerequisite to ob- 
taining or retaining certain reporting marks 
or code letters on its cars, necessary to iden- 
tify and distinguish them. 

Plaintiff further alleges that it failed to 
enter into said agreement until March 18. 
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1940, when it executed the agreement under 
the duress of a threatened boycott by the 
aforesaid defendants of the plaintiff through 
their refusal to permit any American rail- 
road to use any car owned by plaintiff. 
Plaintiff does not assert any pecuniary dam- 
age suffered at that time in a manner subject 
to computation, but alleges merely the loss 
of freedom of contract with present and 
future users of its cars. 


Plaintiff also alleges that it was likewise 
compelled to assent to a Mechanical Inter- 
change Rules Agreement on February 24, 
1940, giving the railroads constituting the 
aforesaid Association unilateral control of 
the mechanical condition of plaintiff’s cars, 
of the repairs to be made thereon, and of 
the prices to be paid for such repair. Plain- 
tiff does not assert any pecuniary damage, 
in a manner subject to computation, by this 
series of acts. 


Plaintiff further alleges that in January, 
1942, the Interstate Commerce Commission, 
on petition of the Association, granted the 
railroads an increase in freight rates on 
petroleum products hauled in TM and TMI 
cars (among other freight increases), and 
that the authorization of such increase took 
into account the mileage rate which had 
customarily been paid for many years for 
the use of tank cars by railroads. In the 
early part of 1943 the Interstate Commerce 
Commission reconsidered its order and re- 
duced the rates, despite the opposition of the 
Association based upon the 1%¢ per mile 
payment for the use of tank cars. 


Plaintiff further alleges that because of 
the war emergency, there was formed, at the 
suggestion of federal officials, an association 
of the owners of privately owned tank cars. 
The principal purpose of this association was 
to provide, by assessment according to the 
number of cars which each member owned, 
funds for salaries of members of the Office 
of Defense Transportation for which insuffh- 
cient government funds had been allocated. 
Out of these funds was maintained the offh- 
cial in charge of tank car service of the 
Office of Defense Transportation, who had 
control of the disposition and routing of all 
TM and TMI tank cars during the emer- 
gency. The defendant General American 
Transportation Corporation, by reason of its 
ownership of a large proportion of tank cars, 
contributed a substantial portion of the an- 
nual salary of this official. 

Plaintiff further alleges that, following the 
aforesaid rate reduction by the Interstate 
Commerce Commission, the defendants to- 
gether with other persons unknown to the 
plaintiff, conspired to avoid the effect of 
the freight rates established by the Com- 
mission, by reducing transportation costs to 
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the carriers. The defendant General Amer- 
ican Transportation Corporation, a large 
competitor of plaintiff, and defendant Lester 
N. Selig, president of the General American 
Transportation Corporation, joined in the 
aforesaid combination on or about August 
16, 1943. 

Plaintiff further alleges that in furtherance 
of this conspiracy, the Association filed with 
the Interstate Commerce Commission, its 
supplement No. 8 to mileage tariff No. 7M 
(I. C. C. No. 3690) whereby the mileage rate 
allowance to shipper owners of tank cars of 
class “TM” was.reduced from 14%¢ to 1%4¢ 
per mile, effective September 1, 1943. On 
August 13, 1943, the Association amended 
its per diem rule 18, so that as to TM and 
TMI cars of private ownership other than 
shipper ownership, the rate paid by the 
railroads was likewise reduced to 14%4¢ per 
mile effective August 15, 1943, except that 
this reduction did not apply in California, 
Nebraska, or Texas intrastate trafic. These 
parallel mileage reductions were made by 
the Board of Directors of the Association of 
American Railroads, in furtherance of the 
aforesaid conspiracy to restrain trade and 
commerce among the states. 

Plaintiff further alleges that it refused to 
accept this action of the Association in 
amending per diem rule 18, and on August 
13, 1943, wrote each railroad member of the 
Association notifying them that it canceled 
its agreement to abide by amendments to 
per diem rule 18 and demanding that it be 
paid at the rate of 114¢ per mile for the use 
of its cars. 

Plaintiff further alleges that on August 
16, 1943, the defendant Lester N. Selig, indi- 
vidually and on behalf of the defendant 
General American Transportation Corpora- 
tion, by telephone and by telegram, urged 
Fred W. Souerbry, Jr., vice-president of the 
plaintiff, to withdraw his letter of cancella- 
tion; and in the telegram (a copy of which 
is attached to the Amended Complaint as 
Exhibit A) warned that plaintiff's cars 
would be taken over by the Office of Defense 
Transportation and assigned to services 
which would have a deleterious effect on 
plaintiff's earnings. As a result, plaintiff 
withdrew its cancellation on August 17, 1943 
and agreed to abide by the amendment to 
per diem rule 18. 

Plaintiff further alleges that the reduction 
in said mileage rate, although amounting to 
only 1624% of its gross revenue, amounts to 
more than 50% of its net revenues. The 
difference between the rental price paid to 
plaintiff under the 1%4¢ mileage rate, and 
the amount which plaintiff would have re- 
ceived if the mileage rate had remained at 
1%4¢, is alleged to be $79,364.23, for which 
plaintiff prays triple damages and costs. 
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[Defendants’ Motions] 


The carrier defendants have moved for 
summary judgment dismissing the suit, or, 
in the alternative, for an order staying fur- 
ther proceedings herein until plaintiff pro- 
cures an order of the Interstate Commerce 
Commission fixing a reasonable compensa- 
tion for the use of plaintiff’s tank cars and 
determining other administrative questions, 
because: (1) the complaint fails to state a 
claim on which relief can be granted, since 
the issue presented is not juristic but hypo- 
thetical, in that the “natural conditions of 
demand” on which plaintiff bases its claim 
did not exist during the war period for which 
plaintiff sues, August 15, 1943 to December 
31, 1944; (2) the court lacks jurisdiction 
over the subject matter of the suit, since 
Congress has given the Interstate Commerce 
Commission exclusive jurisdiction to deter- 
mine reasonable compensation for railroad 
use of privately owned cars, and therefore 
plaintiff's rights arise exclusively under the 
Interstate Commerce Act, not under the 
Sherman Act. 


The defendants General American Trans- 
portation Corporation and Lester N. Selig 
move to dismiss the plaintiff’s amended com- 
plaint on these grounds: (1) the amended 
complaint fails to state a claim against these 
defendants; (2) plaintiff has not been injured 
in its business or property by reason of 
anything described therein; (3) the subject 
matter of the amended complaint and the 
legality of the mileage rate are within the 
exclusive jurisdiction of the Interstate Com- 
merce Commission. In the alternative, 
these defendants move for an order staying 
further proceedings in this cause until plain- 
tiff procures an order from the Interstate 
Commerce Commission fixing a tank car 
mileage rate and determining other admin- 
istrative questions. 


It is the opinion of the Court that the 
defendants’ contention that the complaint 
fails to state a claim is not well taken. The 
plaintiff pleads a conspiracy of the defend- 
ants which resulted in a diminution of the 
income derived from its rental to the rail- 
roads of tank cars for the interstate trans- 
portation of liquid commodities. This is 
sufficient to state a cause of action under 
the Sherman Act. 


The defendants’ contention that this court 
lacks jurisdiction of the subject matter, 
because the Interstate Commerce Commis- 
sion has exclusive jurisdiction to determine 
the compensation to be paid for the use of 
privately owned cars, is likewise not well 
taken. The Commission’s exclusive juris- 
diction to set rates does not deprive the 
courts of jurisdiction in cases arising under 
other rules of law, in which such rates may 
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be relevant as a measure of damages. Gen- 
eral American Tank Car Corporation v. El 
Dorado Terminal Company, 308 U. S. 422 
(1940). 

Defendants suggest also that even if the 
court has jurisdiction, the remedy is not 
triple damages under the Sherman Act, but 
single damages under the Interstate Com- 
merce Act, Sections 8 and 9 (49 U. S.C. A. 
Secs. 8 and 9). Persons injured by viola- 
tions of the Interstate Commerce Act, such 
as the granting of preferences to competi- 
tors, are limited to the remedies prescribed 
in the Commerce Act, and may not sue for 
triple damages under the Sherman Act, 
unless they can show the preferences are 
part of a larger scheme to monopolize or 
restrain commerce. Terminal Warehouse 
Company v. Pennsylvania Railroad Company, 
297 U. S. 500 (1936). The plaintiff in the 
instant case however explains the participa- 
tion of the competing General American 
Transportation Corporation in the tank car 
rental reduction scheme as part of a plan 
to drive competitors, such as the plaintiff, 
out of business, and until the plaintiff has 
opportunity to present its evidence in this 
regard the Court is unable to rule on this 
phase of the present case. 


[Cases Distinguished] 


Keogh v. Chicago and Northwestern Rail- 
way Company, 260 U. S. 156 (1922) cited by 
defendants, is distinguishable on its facts. 
Since plaintiff is not a shipper, its possible 
recovery of triple damages will not result 
in a preference, the prevention of which is 
the reason for the “stringent rule’ of the 
Keogh case. 260 U. S. at 163. Tigner v. 
Texas, 310 U. S. 141 (1940) cited by defend- 
ants and involving the constitutionality of a 
state anti-trust law, adds nothing for the 
purposes of the present case. Likewise, 
Georgia v. Pennsylvania Railroad Company, 
324 U, S. 439 (1945) merely says, inter alia, 
that the State of Georgia, suing under fed- 
eral anti-trust laws for her own injuries and 
for injuries to the economy of Georgia re- 
sulting from rate discrimination, may not 
recover damages, under the rule of the 
Keogh case. 324 U. S. at 453. 

The plaintiff is not seeking speculative 
damages based on a hypothetical rate, con- 
demned in the Keogh case. It is seeking 
measurable damages based on the decrease 
in rental paid for the use of its tank cars, 
which decrease was effected by an alleged 
combination of the defendants. Nor was 
plaintiff seeking to profit from the existence 
of the war-time emergency. It merely 
sought the maintenance, during the period 
in question, of the prevailing rate. In a 
period of rising costs and prices, plaintiff 
was not, on the face of the complaint and 
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for the purpose of these motions, acting 
unreasonably. 
[Decision] 

The motions of both groups of defendants 
to dismiss the action are therefore denied. 

For the purpose of deciding the case on 
the merits, however, the case must first be 
referred to the Interstate Commerce Com- 
mission for a finding as to the proper rental 
chargeable for tank cars furnished by non- 
shippers. Since the amendment of 1940, 
there seems to be no doubt that the Com- 
mission has jurisdiction over such rates. 
Section 1(14) (a) of the Interstate Commerce 
Act (49 U. S. C. A. Sec. 1(14)(a)—Supp. 
1945) provides that the Commission may 
determine the compensation to be paid for 
the use of any vehicle “not owned by the 
carrier using it (and whether or not owned 
by another carrier)”. The measure of dam- 
ages suffered by the plaintiff, if any, in this 
case, depends wholly on the Commission’s 
findings with respect to tank car rentals. 
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Therefore, defendants’ alternative mo- 
tions to stay the proceedings herein are 
granted. The plaintiff is directed to proceed 
before the Interstate Commerce Commission 
to obtain a ruling on the rental chargeable 
for plaintiff’s tank cars during the period in 
question in this suit. This cause is con- 
tinued generally pending such ruling. 


Upon the issuance of such ruling by the 
Commission, the plaintiff is directed to file 
same as an amendment to the complaint. 
If the rate is set at 114¢ per mile or less the 
cause will be dismissed for lack of damages. 
If it is set at more than 1%4¢ per mile, the 
cause will proceed to trial on the factual 
issues as to the alleged conspiracy. 

If the plaintiff does not act within a rea- 
sonable time to obtain a ruling by the Com- 
mission, the defendants may move to dismiss 
the action in this court. 

The Clerk is directed to enter appropriate 
orders accordingly. 


[57,451] Jacob Siegel Company v. Federal Trade Commission. 
In the Supreme Court of the United States. No. 605. October Term, 1945. March 


25, 1946. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Third 


Circuit. 


The Federal Trade Commission has wide discretion in its choice of a remedy 


deemed adequate to cope with unlawful trade practices, and judicial review thereof is 
limited to ascertaining whether the Commission made an allowable judgment in its choice 
of remedy. In cases involving trade names, judicial review is to determine whether the 
Commission abused its discretion in concluding that no change “short of excision” of 
the trade name would give adequate protection. But where there is no indication that the 
Commission has considered the possibility that some change short of excision of the trade 
name would in its judgment be adequate, the case is remanded for such determination. 
The courts are not ready to pass on the question of whether the limits of discretion have 
been exceeded in the choice of remedy until the administrative determination is first made. 


See Federal Trade Commission Act annotations, Vol. 2, | 6125.508, 6125.518. 


An order of the Federal Trade Commission requiring a manufacturer of coats to 
cease and desist from using the trade name “Alpacuna”, which the Commission found 
deceptive as inducing the erroneous belief that the coats contained vicuna, is reversed 
and remanded. The Commission failed to consider the possibility that some change short 
of excision of the trade name would be an adequate remedy to correct these practices, and 
the case is remanded for such determination. 


See Federal Trade Commission Act annotations, Vol. 2, | 6620.789. 
Reversing and remanding decision of CCA-3, reported at {] 57,313, ante. 


For petitioner: Robert T. McCracken, Leo Weinrott and C. Russell Phillips, all of 
Philadelphia, Pa. 


For respondent: J. Howard McGrath, Solicitor General, Wendell Berge, Assistant 
Attorney General, Herbert Borkland, Special Assistant to the Attorney General, and 
W. T. Kelley, Chief Counsel. 


[Facts of Case] * te 
Mr, Justice Doucras delivered the opinion 
of the Court: The alpaca and the vicuna are 
animals whose fleece is used in the manu- 
facture of fabrics. The fleece of the vicuna 
is, indeed, one of the finest and is extremely 
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rare; and fabrics made of it command a 
high price. Petitioner manufactures over- 
coats and topcoats and markets them under 
the name Alpacuna. They contain alpaca, 
mohair, wool, and cotton but no vicuna. 
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The Federal Trade Commission in pro- 
ceedings under §5 of the Federal Trade 
GommissionsActl(52'Statadli 15) USee 
§45) found that petitioner had made cer- 
tain misrepresentations in the marketing of 
its coats. It found, for example, that the 
representations that the coats contained im- 
ported angora and guanaco were false. It 
also found that the name Alpacuna is de- 
ceptive and misleading to a substantial por- 
tion of the purchasing public, because it 
induces the erroneous belief that the coats 
contain vicuna. But there was no finding 
that petitioner had made representations 
that Alpacuna in fact contained vicuna, It 
accordingly issued a cease and desist order * 
which, among other things, banned the use 
of the word Alpacuna to describe petitioner’s 
coats. 36 F. T. C. 563. The Circuit Court of 
Appeals affirmed. 150 F. 2d 751. It held that 
the Commission’s findings respecting the 
use of the name Alpacuna were supported 
by substantial evidence. It was of the view, 
however, that the prohibition of the use of 
the name was far too harsh; and it stated 
that it would have modified the order to 
permit Alpacuna to be used with qualifying 
language had it thought that Federal Trade 
Commission v. Royal Milling Co., 288 U. S. 
212, was still a controlling authority. But it 
concluded that that case had been so limited 
by subsequent decisions of the Court, involv- 
ing other administrative agencies, that con- 
trol of the remedy lay exclusively with the 
Commission. The case is here on a petition 
for a writ of certiorari which we granted 
because of the importance of the question 
presented. 


[Power to Modify] 


By the Federal Trade Commission Act 
Congress made unlawful “unfair methods 
of competition in commerce, and unfair or 
deceptive acts or practices in commerce.” 


Court Decisions 
Jacob Siegel Co. v. FTC 


4-1-40 
Report 90 


§ 5(a). It provided that when the Commis- 
sion’s cease and desist orders were chal- 
lenged in the courts, the findings of the 
Commission “as to the facts, if supported by 
evidence, shall be conclusive.” §5(c). But 
it did not limit the reviewing court to an 
affrmance or reversal of the Commission’s 
order. It gave the court power to modify 
the order as well.’ 


[Power to Modify Extends to Remedy] 


The power to modify extends to the rem- 
edy as Federal Trade Commission v. Royal 
Milling Co., supra, indicates, In that case, the 
Commission barred the use of the words 
“milling company” since the company, 
though blending and mixing flour, did not 
manufacture it. The Court concluded that 
a less drastic order was adequate for the 
evil at hand and remanded the case so that 
the Commission might add appropriate 
qualifying words which would eliminate any 
deception lurking in the trade name. On the 
other hand, the excision of a part of the 
trade name was sustained in Federal Trade 
Commission v. Algoma Lumber Co., 291 U. S. 
67. In that case, “California white pine” was 
being used to describe what was botanically 
a yellow pine. The Commission prohibited 
the use of the word “white” in conjunction 
with “pine” to describe the product. The 
Court sustained the order. 


[Discretion of FTC as to Remedy] 


The Commission has wide discretion in 
its choice of a remedy deemed adequate to 
cope with the unlawful practices in this area 
of trade and commerce. Here, as in the case 
of orders of othér administrative agencies 
under comparable statutes,® judicial review 
is limited. It extends no further than to 
ascertain whether the Commission made an 
allowable judgment in its choice of the rem- 


1It ordered petitioner to cease and desist from 

“1. Representing that respondent’s coats con- 
tain guanaco hair. 

“2. Representing that the Angora goat hair 
or mohair used in respondent’s coats is im- 
ported from Turkestan or any other foreign 
country. 

“3. Representing through the use of drawings 
or pictorial representations, or in any other 
manner, that respondent’s coats contain fibers 
or materials which they do not in fact contain. 

“4, Representing that coats made of fabrics 
which have a cotton backing are composed en- 
tirely of wool or of wool and hair. 

“‘S, Using any advertising matter or causing, 
aiding, encouraging, or promoting the use by 
dealers of any advertising matter which pur- 
ports to disclose the constituent fibers or mate- 
rials of coats composed in part of cotton, unless 
such advertising matter clearly discloses such 
cotton content along with such other fibers or 
materials. 

“6. Using the word ‘Alpacuna,’ or any other 
word which in whole or in part is indicative of 
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the word ‘vicuna,’ to designate or describe re- 
spondent’s coats; or otherwise representing, di- 
rectly or by implication, that respondent’s coats 
contain vicuna fiber.’’ 

2 Sec. 5 (c) provides that the court ‘‘shall have 
power to make and enter upon the pleadings, 
evidence, and proceedings set forth in such 
transcript a decree affirming, modifying, or set- 
ting aside the order of the Commission, and 
enforcing the same to the extent that such order 
is affirmed «445.2 

8 See International Association of Machinists 
v. National Labor Relations Board, 311 U. S. 72, 
82; Phelps Dodge Corp. v. National Labor Rela- 
tions Board, 313 U. S. 177, 194; Virginia Electric 
Co. v. National Labor Relations Board, 319 U. S. 
533, 543; Franks Bros. Co. v. National Labor 
Relations Board, 321 U. S. 702, 704-705; Board 
of Trade v. United States, 314 U. S, 534, 548; 
Federal Security Adm’r v. Quaker Oats Co., 318 
U. S. 218, 227-229; Northwestern Electric Co. v. 
Federal Power Commission, 321 U. S. 119, 
123-124. 
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edy. As applied to this particular type of 
case, it is whether the Commission abused 
its discretion in concluding that no change 
“short of the excision” of the trade name 
would give adequate protection. Federal 
Trade Commission v. Algoma Lumber Co., 
supra, pp. 81-82. The issue is stated that way 
for the reason that we are dealing here with 
trade names which, as Federal Trade Com- 
mission v. Royal Milling Co., supra, p. 217, 
emphasizes, are valuable business assets. 
The fact that they were adopted without 
fraudulent design or were registered as 
trade marks does not, stay the Commission’s 
hand. Federal Trade Commission v. Algoma 
Lumber Co., supra, p. 79; Charles of the Ritz 
Distributors Corp. v. Federal Trade Commis- 
ston, 143 F. 2d 676, 679. But the policy of 
the law to protect them as assets of a busi- 
ness indicates that their destruction “should 
not be ordered if less drastic means will 
accomplish the same result.” Federal Trade 
Commission v. Royal Milling Co., supra, p. 217. 
The problem is to ascertain whether that 
policy and the other policy of preventing 
unfair or deceptive trade practices can be 
accommodated. That is a question initially 
and primarily for the Commission. Congress 
has entrusted it with the administration of 
the Act and has left the courts with only 
limited powers of review. The Commission 
is the expert body to determine what remedy 
is necessary to eliminate the unfair or de- 
ceptive trade practices which have been dis- 
closed. It has wide latitude for judgment 
and the courts will not interfere except 
where the remedy selected has no reasonable 
relation to the unlawful practices found to 
exist. 


[Commission’s Failure to Consider Lesser 
Remedy) 


But in the present case, we do not reach 
the question whether the Commission would 


¢ Petitioner now uses labels reading ‘‘Alpacuna 
Coat—contains no vicuna’’ and specifies the fiber 
content of the cloth. See 54 Stat. 1128, 15 
U.S.C. § 68. 

5 The opinion of the Commission goes no fur- 
ther than to find that ‘‘the name ‘Alpacuna’ is 
misleading and deceptive to a substantial por- 
tion of the purchasing public in that it repre- 
sents or implies’’ that the coats contain vicuna; 
and that as a result substantia] trade is diverted 
to respondent from its competitors. 

6 This appears not from the opinion but from 
the paragraph following the order entered by 
the Commission : 
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be warranted in holding that no qualifying 
language * would eliminate the deception 
which it found lurking in the word Alpacuna, 
For the Commission seems not to have con- 
sidered whether in that way the ends of the 
Act could be satisfied and the trade name 
at the same time saved.’ We find no indica- 
tion that the Commission considered the 
possibility of such an accommodation. It 
indicated that prohibition of the use of the 
mame was in the public interest since the 
cease and desist order prohibited the further 
use of the name.’ But we are left in the dark 
whether some change of name short of ex- 
cision would in the judgment of the Com- 
mission be adequate. Yet that is the test, as 
the Algoma Lumber Co. and the Royal Milling 
Co. cases indicate. Its application involves 
the exercise of an informed, expert judg- 
ment. The Commission is entitled not only 
to appraise the facts of the particular case 
and the dangers of the marketing methods 
employed (Federal Trade Commission v. Win- 
sted Hosiery Co., 258 U. S. 483, 494) but to 
draw from its generalized experience. See 
Republic Aviation Corp. v. National Labor 
Relations Board, 324 U. S. 793, 801-805. Its 
expert opinion is entitled to great weight in 
the reviewing courts. But the courts are not 
ready to pass on the question whether the 
limits of discretion have been exceeded in 
the choice of the remedy until the admin- 
istrative determination is first made. 


[Reversed and Remanded] 


The judgment is reversed and the cause 
is remanded to the Circuit Court of Appeals 
for further proceedings in conformity with 
this opinion. 

Reversed. 


Mr. Justice JACKson took no part in the 
consideration or decision of this case. 


“Commissioner Freer dissents from so much 
of the order as wholly prohibits the continued 
use of the trade name ‘Alpacuna’ for the reason 
that this trade name, which has been in use for 
more than thirteen years, is a valuable busi- 
ness asset, and is neither deceptive per se, nor 
is the testimony concerning its tendency or ca- 
pacity to deceive sufficiently clear and convinc- 
ing as to render such prohibition of its use 
necessary in the public interest, 

“A majority of the Commission do not agree 
with either Commissioner Freer’s statements of 
fact or his conclusions of law.”’ 
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[7 57,452] Hutzler Brothers Company v. Remington Putnam Book Company. 

In the Court of Appeals of Maryland. No. 100. October Term, 1945. Filed March 
15, 1946. 

Appeal from the Circuit Court of Baltimore City. Joseph Sherbow, Judge. 

In an action under the Maryland Fair Trade Act to enjoin violation of a resale price 
agreement, it is no defense that plaintiff was unable to restrain other retailers, parties to 


the agreement, from price cutting, if the plaintiff has not caused any unjust discrimination 
among the retail dealers and has used reasonable diligence to prevent price cutting by 


other violators. 


See Maryland Fair Trade Act annotations, Vol. 2, 8364. 
For appellant: S."Ralph Warnken (Cook, Warnken, Veazey & Markell on the brief). 


For appellee: Michael F. Delea. 


Before Marsury, Ch. J.; DELAPLAINE, CoLLINs, Grason and HeEnperson, JJ. 


[Court's Syllabi| 


Fair Trade Act—Minimum Resale Price— 
Books and Booksellers—Discrimination 
—Injunction 


When any producer or retailer seeks the 
benefit of the “Fair Trade Act” of Mary- 
land, he should be given relief in equity 
only in case he has acted fairly toward all 
others affected by the contract. 

The Fair Trade Act requires by impli- 
cation that the minimum prices fixed in the 
contract between the producer and retailer 
shall be uniform in any competitive area, 
and the producer must not only refrain from 
causing unjust discrimination among the 
retail dealers, but must use reasonable dili- 
gence to see that his products are not sold 
to a retailer who cuts prices after he has 
notice of such violation, and may be re- 
quired to resort to legal action if necessary. 

A court of equity will deny the producer 
injunctive relief against the violation of his 
resale price restrictions fixed by contract 
under the Fair Trade Act, if it is shown that 
he waived his right to insist upon the main- 
tenance of his minimum resale price by 
permitting or tolerating the practice of price 
cutting by one or more of the retailers. 

A retailer of a copyrighted book cannot 
take advantage of an alleged breach of a 
fair trade agreement by others as a defense 
to a suit against him, unless the violations 
indicate improper discrimination or unfair 
business practices, or an acquiescence in the 
unlawful cutting of prices, or a waiver or 
abandonment of rights acquired under the 
Fair Trade Act. 

In suit for injunction against a violator 
of minimum resate price of books in con- 
tract under Fair Trade Act, it is sufficient 
if the complainant has exercised reasonable 
diligence to prevent price cutting by vio- 
lators other than the defendant. 

Where book publishers in New York 
State and retail dealer in this state, which 
has a Fair Trade Act, entered into fair 
trade agreement fixing minimum resale 
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prices for books, and a few weeks there- 
after the publisher notified a department 
store in this state of the minimum resale 
price of a certain book for all book stores 
and department stores in every state having 
a Fair Trade Act but thereafter the defend- 
ant department store sold said book at less 
than the fixed minimum resale price and 
thus deliberately violated the contract be- 
tween the book publisher and the local book 
store, the evidence fails to show that there 
was any waiver or abandonment by the 
publisher under the Fair Trade Act, it being 


‘evident that the publisher relied upon its 


local retailer to take appropriate action 
against local violators of its fair trade agree- 
ment, and the publisher was not aware until 
shortly before its suit. 

In suit by local retail book seller, which 
was a party to a fair trade agreement with a 
New York State publisher, fixing minimum 
resale prices for the publisher’s books, to 
enjoin a local department store from vio- 
lating said agreement by selling the pub- 
lisher’s books at a 25 per cent. discount, 
where it appeared that the plaintiff had 
contested similar violations by other retail 
dealers of its similar fair trade agreements, 
with other book publishers, and while it had 
not succeeded in getting full compliance 
with its various fair trade agreements, it 
had made diligent efforts to secure com- 
pliance, HELD the plaintiff was entitled to 
an injunction. 


Decree affirmed. 


[Nature of Proceedings] 


DELAPLAINE, J.: This is the second suit 
brought by Remington Putnam Book Com- 
pany, retail bookseller, of Baltimore, to 
enjoin violation of a resale price agreement 
under the Maryland Fair Trade Act. Acts 
of 1937, Ch. 239; Code 1939, Art. 83, Secs. 
102-110. 

[Prior Proceedings] 

The first suit was brought in 1940 against 
R. Lyle Schill, trading as Schill’s Book 
Shop, to enjoin violation of an agreement 
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with Simon & Schuster. In that case the 
Court of Appeals in 1941 affirmed an order 
overruling Schill’s demurrer to the bill of 
complaint. Schill v. Remington Putnam Book 
Co., 179 Md. 83, 22 A. 2nd 128. Schill was 
given permission to amend his answer, but 
the chancellor subsequently sustained a de- 
murrer to his answer and granted an in- 
junction against him. On April 8, 1943, 
we reversed the chancellor’s decree and dis- 
missed the bill of complaint on the ground 
that the answer contained an allegation that 
the agreement was entered into in restraint 
of interstate commerce in furtherance of 
a conspiracy between publishers and book- 
sellers to fix prices. Schill v. Remington 
Putnam Book Co., 182 Md. 153, 31 A. 2d 467, 
32 A. 2d 296. We recognized that, while the 
Sherman Anti-Trust Act was amended in 
1937 by the Miller-Tydings Act, 15 U. S. 
C. A., Sec. 1, to permit contracts prescrib- 
ing minimum prices for the resale of a com- 
modity which bears the trademark, brand, 
or name of the producer or distributor in 
States where such contracts are legal by 
statute so far as intrastate transactions are 
concerned, yet a producer of such a com- 
modity cannot limit by contract the price at 
which, or the persons to whom, its pur- 
chaser may resell, except in so far as he 
moves along the route marked by the Miller- 
Tydings Act. United States v. Univis Lens 
GopssloOnw S241 7625S. Ct, 1088. cul, Eid. 
1408; United States v. Bausch & Lomb Opti- 
cal Co., 321 U. S. 707, 64 S. Ct. 805, 88 L. Ed. 
1024. During the period from 1940 to 1943, 
when suit was pending, Schill maintained 
the prices fixed by Simon & Schuster, but con- 
tinued to cut the prices of other publishers. 


[Statement of Facts of Present Case] 


On June 23, 1944, Remington Putnam 
entered into an agreement with Harper & 
Brothers, of New York, and on July 12 the 
book department of Hutzler Brothers Com- 
pany received a notice from Harper that the 
resale price of “The Timé For Decision,” 
by Sumner Welles would be $3 in all book 
stores and department stores in every state 
having a Fair Trade Law. On the same 
day Hutzler replied as follows: “As you 
doubtless know, since the final decision of 
the Court of Appeals in the case of 
Remington Putnam Book Co. v. Schill, certain 
Baltimore stores have ignored the fair trade 
prices on your publications and have made 
and advertised sales at 15 per cent. below 
the list prices. In the current telephone 
directory both Schill’s and Avon Book 
Shop have such advertisements. We are 
compelled to meet this price competition. 
Since in the Schill case your fair trade agree- 
ment has been held to be unlawful and un- 
enforceable, it is no more enforceable 
against us than against Schill. Indeed, the 
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very fact that the agreement can not be 
enforced against Schill necessarily terminates 
the agreement. so far as we are con- 
cerned.” Accordingly on August 3 Rem- 
ington Putnam brought the instant suit in 
the Circuit Court of Baltimore City. - The 
chancellor granted a temporary injunction. 
Defendant filed a demurrer and answer, and 
the demurrer was overruled. On January 
30, 1945, the Court of Appeals affirmed the 
orders of the chancellor and remanded the 
case for further proceedings. Hutzler Broth- 
ers Co. v. Remington Putnam Book Co., 184 
Md., 40 A. 2d 823. 


[Contention of Defendant] 


At the trial of the case, Louis S. Hutzler, 
vice-president of defendant, declared that 
he would prefer to sell at prices fixed by the 
publisher, but the policy of his company 
has always been to keep any other store 
from underselling it. He further said that, 
after waiting more than a year after the 
decision in the Schill case, he presumed that 
Remington Putnam did not intend to take 
any further legal action to stop price cut- 
ting, and accordingly determined to meet 
Schill’s competition. It is clear that defend- 
ant deliberately violated the contract be- 
tween complainant and Harper. It knew 
that the contract existed, and nevertheless 
sold books included therein at less than the 
stipulated prices. This Court held in 1939 
that the Fair Trade Act is constitutional 
and enforceable. Goldsmith v. Mead John- 
son & Co., 176 Md. 682, 7 A. 2d 176, 125 
A. L. R. 1339. Section 107 of the Act ex- 
pressly provides that any person who wil- 
fully and knowingly advertises, offers for 
sale or sells any commodity at less than the 
price stipulated in a contract entered into 
pursuant to the Act is engaged in unfair 
competition, whether or not such person is 
a party to the contract. However, when a 
dealer is not a party to a contract under the 
Act, his interests are not affected by it until 
he elects to be bound by the contract by 
virtue of the Act by voluntarily deciding to 
buy and sell the commodity on which the 
minimum price is fixed. The law is also 
established that copyrighted books distrib- 
uted by publishers are “commodities” within 
the contemplation of the Fair Trade Act 
when in free and open competition with 
commodities of the same general class pro- 
duced or distributed by others. Schill v. 
Renungton Putnam Book Co., 179 Md. 83, 17 
A. 2d 175, 181. On this appeal from a de- 
cree enjoining defendant from advertising, 
offering for sale or selling any books pub- 
lished by Harper at less than prices fixed 
by the agreement, the contention is that, 
since complainant was not able to prevent 
Schill from price cutting, defendant is jus- 
tified in meeting his competition, 
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[Requirements for Equitable Relief] 


The very description of the statute as a 
“Rair Trade Act” carries with it the fun- 
damental equitable concept that “he who 
seeks equity must do equity.” When any 
producer or retailer seeks the benefit of the 
Act, he should be given relief in equity only 
in case he has acted fairly toward all others 
affected by the contract. The Act requires 
by implication that the prices fixed in the 
contract shall be uniform in any competi- 
tive area. In the performance of the agree- 
ment, the producer must refrain from 
causing any unjust discrimination among the 
retail dealers, if he wants to enjoy the bene- 
fits of the Act. In addition, the producer 
is required to use reasonable diligence to 
see that his products are not sold to a re- 
tailer who cuts prices after the produger 
has notice of such violation, and may be 
required to resort to legal action if neces- 
sary. Especially where the price cutting 
has been general and long continued, the 
failure of a producer to take effective meas- 
ures to prevent such violation should be 
regarded as a waiver or abandonment of the 
rights conferred by the contract; otherwise, 
unjust discrimination, instead of a fair trade, 
would be the product of the statute. Hence, 
a court of equity will deny the producer 
injunctive relief against the violation of his 
resale price restrictions if it is shown that 
he waived his right to insist upon the main- 
tenance of the resale price by permitting or 
tolerating the practice of price cutting by 
one or more of the retailers. 


[Reasonable Diligence Sufficient] 


However, the right of a producer or re- 
tail dealer to an injunction against a vio- 
lator of a fair trade agreement is not 
defeated by the fact that there may be some 
violators of the agreement who have not 
been sued. In the first place, there is no 
mandatory provision in the Fair Trade Act 
requiring a producer or retail dealer to take 
legal action to protect the price levels; the 
Act simply gives such person the right to 
take such action if he chooses. Secondly, 
it would often be impossible to enforce one’s 
rights under a fair trade agreement if, as a 
prerequisite to relief, it were necessary to 
institute suit to enjoin all violators simul- 
taneously, or show that the complainant has 
forced all other dealers to comply with the 
agreement. We hold that a retailer of a 
copyrighted book cannot take advantage of 
an alleged breach of a fair trade agreement 
by others as a defense to a suit against him, 
unless the violations indicate improper dis- 
crimination or unfair business practices, or 
an acquiescence in the unlawful cutting of 
prices, or a waiver or abandonment of 
tights acquired under the statute. In bring- 
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ing a suit for injunction against a violator 
of such an agreement, it is sufficient if the 
complainant has exercised reasonable dili- 
gence to prevent price cutting by other 
violators. National Distillers Products Corpo- 
ration v. Columbus Circle Liquor Stores, 2 
N. Y. S. 2d 319; Calvert Distillers Corpora- 
tion v. Nussbaum Liquor Store, 2 N. Y. S. 
2d 320; Lentheric v. Weissbard, 122 N. J. 
Eq, 573, 195 A. 818; Automotive Elec- 
tric Service Corporation v. Times Square 
Stores Corporation, 24 N. Y. S. 2d 733; Cal- 
vert Distilling Co. v. Gold’s Drug Stores, 123 
N. J. Eq. 458, 198 A. 536; Ely Lilly & Co. 
v. Saunders, 216 S. C. 163, 4 S. E. 2d 528, 
125 A. L. R. 1308, 1359-1362. 


[No Evidence of Waiver by Publisher] 


It was urged that complainant had noti- 
fied Harper in February, 1944, five months 
before the sale of the book by Mr. Welles, 
that Schill was advertising “A Tree Grows 
in Brooklyn,” a novel by Betty Smith, for 
$2.34, and predicted that he would stir up 
“the old hornet’s nest.” Schill admitted 
that he had been selling many new books, 
including Harper’s, at below the list prices, 
but he swore that he had received very few 
notices from the publishers and consequent- 
ly did not know whether Harper’s books 
were price protected. However, in our 
opinion, the evidence fails to show that there 
was a waiver or an abandonment by Har- 
per of its rights under the Fair Trade Act. 
Replying to the letter from Hutzler in July, 
1944, Harper asserted surprise at the out- 
come of the Schill case, expressed its opin- 
ion that the Fair Trade Law is “a distinct 
step forward,” and urged the book depart- 
ment to withdraw its announcement and 
restore the books to their proper prices. It 
is evident that Harper, with publishing 
houses in New York City and London and 
retail dealers in cities over a wide area, was 
relying upon Remington Putnam to take 
such action at law as it deemed appropriate 
against violators of its fair trade agreements 
in Baltimore. So, it was not until 1944 that 
Harper received the news of the unfavorable 
decision in the suit against Schill on the 
agreement with Simon & Schuster. 


[Plaintiff Entitled to Injunction] 


Nor can we say from the evidence in this 
case that Remington Putnam has not exer- 
cised reasonable diligence to prevent price 
cutting by violators other than defendant. 
This bookseller has signed many price 
maintenance agreements since the enact- 
ment of the Maryland Fair Trade Act in 
1937. Its advocacy of price maintenance 
was voiced by William H. George, its treas- 
urer, who asserted that, while the gross in- 
come from sales of books amounts to about 
$400,000 annually, the net profit therefrom 
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is only about 4% per cent, so that a 25 per 
cent. cut in the price of books would lead 
to bankruptcy. When he was asked why 
his company had not sued Schill, he replied 
that it had, and the case was contested from 
1940 to 1943, and while he felt that the com- 
pany could not afford another suit like it, 
yet with Schill’s discount of 15 per cent. 
making “a peifect dent” in the business, and 
Hutzler’s discount of 25 per cent. nearly 
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ruinous, it was decided to proceed against 
Hutzler as a last resort. It is our opinion 
that, while complainant has not succeeded 
in getting full compliance with its fair trade 
agreements, it has made diligent efforts to 
secure compliance, and therefore was en- 
titled to the injunction. 


[Decree Affirmed] 
Decree affirmed, with costs. 
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No, 20193. 


Appeal from the District Court of the United States for the Southern District of 


New York. 


In an action for patent infringement, defendants’ “Third Defense,” raising the doctrine 


of unclean hands, in that plaintiff was using its patents unlawfully to extend its purported 
monopoly, was dismissed. An appeal from that order, striking one of several defenses to 
the same claim, is dismissed, because the order was interlocutory and not a final judgment, 


and no separate appeal could be made. 


See the Sherman Act annotations, Vol. 1, {| 1660.200. 
For plaintiff-appellee: Alan N. Mann, New York, N. Y. (William D. Burrows of 


counsel). 


For defendarit-appellant: Howson & Howson, New York, N. Y. (Dexter N. Shaw 


and Leslie D. Taggart, of counsel). 


Before SWAN, CLARK and FRANK, Circuit Judges. 


Action by Libbey-Owens-Ford Glass 
Company against Sylvania Industrial Cor- 
poration and Sylvan Plastics, Inc., for pat- 
ent infringement. From an order denying 
defendants’ motion for summary judgment 
and granting plaintiff’s motion for dismissal 
of the “Third Defense” in defendants’ an- 
swer, defendants appeal. Appeal dismissed. 


[Nature of Proceedings] 


CLarK, Circuit Judge: To this action for 
infringement of patent, Fed. Form 16, de- 
fendants filed three defenses: first, admis- 
sions and denials of the paragraphs of the 
complaint, including denials of infringe- 
ment and of the validity of the patent sued 
on; second, invalidity of the patent for lack 
of invention, ambiguity, etc., listing prior 
patents, publications, and user in detail; 
and third, “unclean hands,” in that plain- 
tiff was using its patents unlawfully to 
extend its purported monopoly. Plaintiff 
moved under F. R. 12(b)(6) to dismiss the 
Third Defense as a matter of law, and 
defendants moved for summary judgment 
under F, R. 56 on the basis of this defense. 
The parties filed affidavits, and the judge 
then wrote a considered opinion, 67 U. S. 
P. Q. 84, holding the defense good as a 
pleading, but insufficient in law upon the 
“uncontradicted facts.” He therefore stated 
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that plaintiff's motion would be granted, 
and defendants’ motion denied; and the 
order in question is in the limited form 
of dismissing the “Third Defense” in de- 
fendants’ answer and denying defendants’ 
motion for summary judgment. Without 
attempting to proceed further below, de- 
fendants took this appeal, which plaintiff 
have moved to dismiss on the ground that 
the order from which it is taken is not a 
final judgment. 


[Order Striking Defense Interlocutory] 


An order merely striking one of several 
defenses and allowing the action to con- 
tinue for adjudication of the rest would 
seem as nearly interlocutory as any plead- 
ing ruling can ever be; and such has beeri 
the universal view, both before the adop- 
tion of the new civil rules, United States v. 
Continental Casualty Co., 2 Cir., 69 F. 2d 
107; Rexford v. Brunswick-Balke-Collender 
Co., 288 U. S. 339, and since, United States 
v. Florian, 312 U. S. 656, reversing (and 
restoring the first opinion in) Flortan v. 
United States, 7 Cir., 114 F. 2d 990; Shultz 
v. Manufacturers & Traders Trust Co., 2 
Cir, 103 F. 2d 771; Leonard v. Socony-— 
Vacuum Oil Co., 7 Cir., 130 F. 2d 535; Audi 
Vision, Inc. v. RCA Mfg. Co., 2 Cir., 136 
F. 2d 621, 147 A. L. R. 574 (decided by 
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the court now sitting); Oppenheimer v. F. 
J. Young Co., 2 Cir., 144 F. 2d 387; Toomey 
v. Toomey, App, D. C., 149 F. 2d 19; and 
Markham v. Kasper, 7 Cir., 152 F, 2d 270. 
This carries out a federal policy going back 
to the early days of the Republic, which 
“has shown no signs of weakness in recent 
years,” the “philosophy” of which “is that 
many mistakes, apparently important at 
the time, will be seen to be trivial from 
the perspective of a final disposition of the 
case, and that disputes will therefore be 
more expeditiously settled.” Perkins v. Endi- 
cott Johnson Corp., 2 Cir., 128 F. 2d 208, 
211, 212, affirmed Endicott Johnson Corp. wv. 
Perkins, 317 U. S. 501. It is reiterated as a 
policy of desirable and affirmative substance 
“against piecemeal litigation” in Catlin v. 
Umted States, 324 U. S. 229, 233, 234, citing 
the Florian and other cases.’ 


[Reeves Case Distinguished] 


Defendants, however, assert that “there 
are two separate and distinct sets of facts 
involved in this case,” citing Reeves v. Beard- 
all, 316 U. S. 283. But that case assumed 
and relied on the general rule against splitting 
appeals, re-enforced in F. R. 54(b), in or- 
der to make the decision made necessary 
under that rule as to whether the appeal 
there had been taken from one of two sepa- 
rate and distinct claims, based upon “‘differ- 
ing occurrences or transactions.” It lends 
no countenance to the idea that differing 
defenses to the same claim may be reviewed 
in piecemeal fashion. That would mean 
that pleading rulings on a multitude of 
matters could be separately -appealed, e. g., 
separate rulings concerning payment, re- 
lease, statute of limitations, estoppel, ac- 
cord and satisfaction, and other matters 
stated in F. R. 8(c), all of which are more 
distinct from the main claim than is the 
defense here involved. For it is quite clear 
that the defense of unclean hands need not 
be pleaded, but, since it goes to the heart 
of the plaintiff’s case, may be taken up with- 
out affirmative claim therefor. Gynex Corp. 
v. Dilex Institute of Feminine Hygiene, 2 Cir., 
85 F. 2d 103, 106; General Electric Co. v. 
Hygrade Sylvania Corp., D. C. S..D. N. Y., 
45 F. Supp. 714, 718, and cases cited. 
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[Relation of Defense to Validity of Patent] 


Indeed, the facts here must be examined 
to note how closely intertwined is this 
defense with the validity of the patent. 
Defendants’ pleading itself, set forth in full 
in the note,? is rather blind; but the affi- 
davits make clear what is meant. Plaintiff's 
patent, No. 2,056,462, is for an invention 
in the manufacture of molded articles from 
urea and formaldehyde. It has both prod- 
uct and method claims, covering a molding 
composition, or powder, made and sold by 
plaintiff, which upon the application of heat 
and pressure according to the methods 
stated, may be shaped and hardened into 
plastic articles. Purchasers of the compo- 
sition receive an implied license to use the 
process, while the grant of licenses under 
the method claim (of which two are now 
outstanding) is confined to those persons 
who purchase the composition. The legal 
claim is that this extends the monopoly of 
the method claim beyond its scope and to 
the products made by the process; and 
there is cited the well-known series of cases 
culminating in Mercoid Corp. v. Mid-Conti- 
nent Inv. Co., 320 U. S. 661, that the mo- 
nopoly of a patent cannot be pressed to 
include an unpatented article. But Judge 
Bright, below, following Judge Leibell in 
General Electric Co. v. Hygrade Sylvania 
Corp; D.C. S. Dz N: Y,,61F2 Supp. 531, 
did not see how this doctrine could apply, 
because the product itself was patented and 
there was no extension of the patent be- 
yond what the patent grants. And this 
seemed to follow, because the combination 
of method and product claims in one pat- 
ent is not illegal. Musher Foundation v. Alba 
Trading Co., 2 Cir., 150 F. 2d 885, 889, cer- 
tiorari denied Alba Trading Co. v. Musher 
Foundation, 66 S. Ct. 175. 


In fact, this seems to go beyond the 
doctrine of unclean hands and to go to the 
validity of the patent itself, for, unless these 
claims are invalid, plaintiff seemingly can 
rely upon express claims in the patent for 
everything it has or asserts. Of course we 
are not settling this issue, but only point- 
ing to its vital significance on the main 
issue of patent validity and the lack of 


1 Overruling several cases, including United 
States v. 243.22 Acres of Land, 2 Cir., 129 F. 2d 
678, certiorari denied Lambert v. United States, 
317 U. S. 698, which had allowed appeals from 
judgments of ‘‘taking’’ in condemnation cases. 

2“<Third Defense, Defendants aver that plain- 
tiff is not entitled to maintain this action or to 
the relief sought, because plaintiff is using said 
Letters Patent No. 2,056,462 unlawfully to ex- 
tend the alleged monopoly purporting to be 
granted by the method claims thereof by selling, 
and licensing others to sell, molding composi- 
tions with an implied license to the purchasers 
thereof to practice the methods purporting to 
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be claimed by the said method claims and by 
confining the grant of licenses under the method 
claims to those persons who purchase from the 
plaintiff, or its licensees, the products to be 
utilized in carrying out the method purporting 
to be patented, and further because plaintiff in 
this action against these defendants for alleged 
infringement of said method claims is using 
said Letters Patent No, 2,056,462 unlawfully in 
an attempt to extend the alleged monopoly pur- 
porting to be granted by the said method claims 
in an effort to interfere with the sale of prod- 
ucts not patented thereby.”’ 
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even as much possible basis as with some 
other defenses for asserting it to involve 
a “differing occurrence or transaction” 
from the one sued upon. As a matter of 
fact, defendants—even under their other 
defenses, as we have seen—may present 
any facts or law supporting their conten- 
tions to the court below until the judgment 
does become final. Western States Mach. 
Pog S. S. Hepworth Co., 2 Cir., 152 F. 


[Question of Counterclaim Discussed] 


In their memorandum of law to us de- 
fendants made a passing suggestion that 
their Third Defense was the type of claim 
which “could have been labeled a counter- 
claim” or “could have been set forth as 
the complaint in an action against the 
plaintiff’—a contention exploited somewhat 
more in a supplemental memorandum. This 
is an afterthought not presented below and 
should not be considered now, United States 
v. Bennett, 2 Cir., 152 F. 2d 342, 349, and 
cases cited, particularly as the allegations 
are not at all adequate under cases such as 
Lances v. Letz, 2 Cir., 115 F. 2d 916, and 
McCurrach v. Cheney Bros., 2 Cir., 152 F. 
2d 365, to support a claim for a declaratory 
judgment. Had the matter been raised 
below, however, the defendants would have 
faced an obvious dilemma. If they had 
gone so far as to state a counterclaim upon 
a differing occurrence or transaction so 
that judgment upon it would have been 
appealable under F. R. 54(b), it would have 
been merely a permissive counterclaim un- 
der F. R. 13(b), and hence would require 
separate grounds of jurisdiction and per- 
haps venue—very likely lacking here. Der- 
man v, Stor Aid, Inc., 2 Cir. 141 F, 2d 580; 
Lesmk v. Public Industrials Corp., 2 Cir., 
144 F. 2d 968; 1 Moore’s Federal Practice 
695-700, id. 1945 Cum. Supp. 329-331; Cros- 
ley Corp. v. Westinghouse Electric & Mfg. 
Co., 3 Cir., 130 F. 2d 474, 476, certiorari 
denied Westinghouse Electric & Mfg. Co. 
v. Crosley Corp., 317 U. S. 681; Leaver v. 
Parker, 9 Cir., 121 F. 2d 738, certiorari de- 
nied Leaver v. Citizens Nat: Trust & Savings 
Bank of Riverside, 314 U. S. 700. But if 
defendants kept to their contention made 
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here that the patent was invalid, they would 
be met with the cases holding that a counter- 
claim asking for no more than a defendant’s 
judgment on the original claim was a mere 
superfluity. See, e. g., Leach v. Ross Heater 
& Mfg. Co., 2 Cir., 104 F. 2d 88; Altvater v. 
Freeman, 319 U. S. 359, 364, 369; 1 Moore’s 
Federal Practice, 1945 Cum. Supp. 318-320 


[Dismissal of Compulsory Counterclaim 
Not Separately Appealable| 


Of course where jurisdiction exists and 
no question of separate appeal is involved, 
this question is not important. Cf. Barber 
Asphalt Corp. v. La Fera Grecco Contracting 
Co., 3 Cir., 116 F. 2d 211. On the question 
of appeal, however, the case is not aided 
by the filing of a compulsory counterclaim, 
for it is now settled that dismissal of such 
a counterclaim is not separately appealable. 
This question was directly raised and con- 
sidered at length in Audi Vision, Inc. v. 
RCA Mfg. Co., supra, where the appeal was 
dismissed; and that case has been expressly 
cited and followed in Toomey v. Toomey 
and Markham v. Kasper, both supra. It is 
the view of Professor Moore, 3 Federal 
Practice, 1945 Cum. Supp. 55, 140, 141, and 
of the Advisory Committee, which has re- 
framed and restated F. R. 54(b) around it. 
See Second Preliminary Draft of Proposed 
Amendments to Rules of Civil Procedure, 
May, 1945, 62, 63. It is true that earlier 
Jefferson Electric Co, v. Sola Electric Co., 
7 Cir., 122 F. 2d 124, had held dismissal of 
such a counterclaim to be a final order; 
but as pointed out in the cases and authori- 
ties cited, the court appears to have been 
misled by the effect of F. R. 41(b, c), mak- 
ing such a dismissal an adjudication upon 
the merits. It did not cite the more perti- 
nent and decisive rule, 54(b). In that case 
the final judgment, resting on a different 
ground, 7 Cir., 125 F. 2d 322, was reversed 
for dismissal of the counterclaim in 317 
U. S. 173; but since this point was not 
brought before the Supreme Court, the 
later proceedings are not significant here. 
More recently, however, that Circuit cited 
and followed the ruling of the Audi Vision 
case in Markham v. Kasper, supra; and 
there seems now no dissent from it. 


®The issue which has somewhat divided the 
courts is not whether there should be a merely 
redundant counterclaim—for which none of the 
courts contendbut as to the time of deciding 
this point, in fact, whether or not the counter- 
claim should be held until trial to see if then 
there arises even an ‘‘infinitesimal’’ need for 
relief, as mentioned in the dissent in the Altvater 
case, 319 U. S. 359, 369. See Moore loc. cit. 
supra; Borchard, Declaratory Judgments, 2d 
Ed. 1941, 812-814. In the Altvater and Mercoid 
cases there was no question of, appealability, 
since both judgments were completely final. 
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4In fact from the rather voluminous record 
in the Supreme Court, dealing with most im- 
portant issues of patent law, it would be difficult 
to discover the history of this particular prior 
step. No mention of it appears in the petition 
or briefs for certiorari; and there are only the 
most fleeting references to it in the reprint of 
the opinion below, 7 Cir., 125 F. 2d 322, at 323, 
and in a sentence in petitioner’s brief. Hence, - 
not having occasion to do so, the Supreme Court 
did not pass on the question whether the coun- 
terclaim was compulsory or permissive. 
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[Basis of Policy] 


The broadening of the scope of the civil 
action by the new civil rules led not un- 
naturally to some initial confusion as to 
the working of F. R. 54(b), which has now 
been settled by the precedents even with- 
out the Committee’s proposed amendment. 
The law now carries out the historic federal 
policy. Of course there may be times when 
a quick appellate decision on a part of the 
case may be helpful, though one may expect 
that will rarely be so on the bitterly fought 
antitrust problems. But the policy is the 
fruit of experience and embodies a general 
judgment which is not to be cast aside for 
an occasional aberrant case. And the policy 
is more broadly based than merely upon the 
natural desire for the expeditious and direct 
way of handling a particular case; for it 
eschews the whole practice of encouraging 
appeals on rulings concerning the per- 
fectibility of pleadings and the resulting 
emphasis upon pleading technicalities which 
ensues.” And even if there be individual 
judicial doubts about the policy, it never- 
theless seems both desirable and necessary 
that it be followed; for that is the essence 
of a procedure uniform throughout the 
country. 


[Appeal Dismissed] 
Appeal dismissed. 


FRANK, Circuit Judge (dissenting): 


1. My colleagues, I think, have brushed to 
one side at least seven recent decisions of the 
Supreme Court, together with a half-dozen or 
more of our own, to reach a conclusion which, 
if it becomes a precedent, will seriously inter- 
fere with sound judicial administration of the 
patent and anti-trust laws. For it frustrates 
the policy, often recently announced by the 
Supreme Court, that the owner of a valid patent 
may not enforee it against infringers if the 
owner has abused the patent monopoly by using 
it in a manner violative of the anti-trust laws. 


I shall try to show below (point 6) that de- 
fendants’ ‘‘Third Defense’’ should be treated as 
a counterclaim setting up such patent abuse. 
On that assumption, the crucial question in the 
instant case is this: When a defendant in a 
patent infringement suit interposes such a coun- 
terclaim, is it a ‘‘permissive’’ or a ‘‘compulsory”’ 
counterclaim? For everyone agrees that, if it is 
“‘permissive,’’ a district court order dismissing 
it, leaving the balance of the case still to be 
tried, is separately appealable. Everyone 
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agrees, too, that, if a counterclaim is not ‘‘com- 
pulsory,”’ it is ‘‘permissive’’ and that the fol- 
lowing is the acid test in distinguishing the 
two: If a defendant fails to set up a ‘‘com- 
pulsory’’ counterclaim, he cannot in a later suit 
assert it against the plaintiff, since it is barred 
by res judicata; but if it is ‘‘permissive,’’ then 
it is not thus barred. To put it differently, if 
a counterclaim is the kind not thus barred, it 
is ‘‘permissive.’’ We have recently employed 
that test. See Clair v. Kastar, 138 F. (2d) 828, 
830 (C. C. A. 2); See also Moore, Federal Prac- 
tice, 682; Clark, Code Pleading, 447; Big Cola 
Corp. v. World Bottling Co., 134 F. (2d) 718 
(C. C. A. 6). 


Now in Mercoid Corp. v. Mid-Continent Inv. 
Co., 320 U. S. 661, the Supreme Court squarely 
held that, if a defendant omits to assert a 
patent-abuse defense or counterclaim, res judi- 
cata does not prevent him from asserting it in 
a subsequent infringement suit against him on 
the same patent. By the decisive (res judicata) 
test, such a counterclaim is accordingly ‘‘per- 
missive.’’ In the light of the foregoing, I see 
no escape from the conclusion that an order 
dismissing a patent-abuse counterclaim is sepa- 
rately appealable. 


That reasoning seems to me to compel a de- 
cision that the district court’s order here is 
now properly before us. on defendants’ appeal. 
But, as my colleagues do not agree, I think it 
desirable to expand my reasoning, first, how- 
ever, for clarity, stating the facts to include 
some omitted from my colleagues’ opinion. 


2. Defendants set up in their answer alterna- 
tive defenses—(a) that the patent is invalid and 
not infringed by them and, (b) im their ‘‘Third 
Defense,’’ that, even if the patent is valid and 
infringed, nevertheless plaintiff is not entitled 
to enforce it because, in dealings with persons 
other than defeudants, plaintiff has abused the 
patent monopoly in violation of the anti-trust 
laws. Defendants’ answer concluded with a 
prayer ‘‘for such other and further relief as 
the court may deem just.’’ Plaintiff moved to 
dismiss this patent-abuse part of the defendants’ 
answer, urging that it failed ‘‘to state a claim 
upon which relief can be granted,’’ and the 
judge’s opinion shows that he regarded that as 
the question before him, Defendants, at the 
same time, moved for summary judgment on 
that claim. Both sides filed affidavits from 
which the district court concluded that ‘‘the 
facts material to the defense are not disputed.’’? 
Those were facts which, having to do entirely 
with the way plaintiff did business with third 
persons not parties to the suit, in no way ap- 
peared on the face of plaintiff's complaint, or 
on the face of the patent, and which could not 
legitimately constitute any part of plaintiff’s or 
defendants’ proofs on the issues of patent valid- 
ity and infringement. The district judge held 
the patent-abuse (‘‘unclean hands’’, defense 
“good as a pleading’’ but insufficient ‘‘on the 


5 As in state practice, where interlocutory ap- 
peals are favored, Audi Vision, Inc. v. RCA Mfg. 
Co., 2 Cir., 136 F. 2d 621, 625; and see particular 
examples cited in Zalkind v. Scheinman, 2 Cir., 
139 F, 2d 895, at 907, n. 5, certiorari denied 322 
U.S. 738. 

1 Morton Salt Co. v. Suppiger Co., 314 U. S. 
489; B. B. Chemical Co. v. Ellis, 314 U. S. 495; 
Reeves v. Beardall, 316 U. S. 283; Sola Electric 
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Co. v. Jefferson Electric Co., 317 U. S. 173; and 
Altvater v. Freeman, 319 U. S. 359; Mercoid 
Corp. v. Mid-Continent Inv. Co., 320 U. S. 661; 
Precision Co. v. Automotive Co., 324 U. S, 806. 

2 Plaintiff's attorney, in an affidavit attached 
to plaintiff's motion to dismiss this appeal, said 
that in the district court ‘‘both sides introduced 
affidavits which set forth all the relevant facts 
without disagreement as to any material fact." 
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merits.’”” He denied the motion for summary 
judgment and entered an order which dismissed 
defendants’ claim (again, ‘‘on the merits’’).2 As 
all the facts bearing on the issue of patent- 
abuse were thus undisputed and before the 
district court, the dismissal order left defend- 
ants with no way of amending their pleadings 
so as to revive that issue in the district court, 
prior to the trial on the other issues. 


The consequence is that, so far as the district 
court is concerned, the patent-abuse issue has 
been as completely disposed of as if it had been 
separately tried and as if final separate judg- 
ment thereon had been entered against defend- 
ants. On the motion now before us—to dismiss 
defendants’ appeal, not from the denial of sum- 
mary judgment but solely from the dismissal 
order—we must assume, arguendo, that the dis- 
trict court’s order was erroneous on the merits. 
Making that assumption, as we must it follows 
that, if that order is not now reversed, defend- 
ants will be forced to go to trial—ew hypothesi, 
uselessly—on the distinct issues of patent in- 
validity and infringement, usually a most ex- 
pensive process, My colleagues, however, hold 
that no other course is open to defendants, i. e., 
that defendants cannot have this court pass on 
the order dismissing the patent-abuse claim un- 
til a trial has been concluded on the other issues 
and judgment has been entered thereon. 


3. This conclusion results from the fact that 
my colleagues hold that a defense of patent- 
abuse is like a defense of payment or statute 
of limitations, and that therefore, if regarded 
as a counterclaim, it is ‘‘compulsory.’’ They 
reach that conclusion by disregarding the pro- 
cedural decision in Mercoid Corp. v. Mid-Conti- 
nent Inv. Co., 320 U. S. 661. There the 
defendant, Mercoid, when sued as a contrib- 
utory infringer, by plaintiff, Mid-Continent, 
pleaded, both in its answer and in a counter- 
claim, that Mid-Continent and its exclusive li- 
censee had conspired to expand the patent 
monopoly in violation of the anti-trust laws. 
Mercoid had been privy to a previous suit in 
which the patent had been held valid, but the 
patent-abuse defense had not been interposed 
in that case, although Mercoid then knew all 
the pertinent facts concerning it. The Supreme 
Court held that the judgment in the prior suit 
did not constitute res judicata so as to bar 
either the defense or the counterclaim in the 
second suit. It seems inescapable, then, that 
such a counterclaim is ‘‘permissive,’’ not ‘‘com- 
pulsory.’’ 

My colleagues casually remark that the Mer- 
coid case did not involve the question of the 
separate appealability of an order dismissing 
the counterclaim. But that remark is pointless. 
For, as the patent-abuse counterclaim was there 
held ‘‘permissive’”’ (i. e., not barred by res judi- 
cata), it necessarily follows that, had it been 


3In his opinion the judge said: ‘‘Clearly, the 
defendants’ plea of defense is on its face suffi- 
cient to present an issue of ‘unclean hands’ * * * 
As a pleading, the defense is good. Upon the 
merits, as revealed by the uncontradicted facts 
stated in plaintiff’s moving affidavit and adopted 
in the defendants’ moving papers, it is insuffi- 
cient.’’ In his order, the judge said: ‘‘The 
Court, upon consideration having found that, as 
a pleading the defense is good, but that upon 
the merits as revealed by the uncontradicted 
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dismissed by a separate order in advance of 
the disposition of the rest of the suit, it would 
have been appealable forthwith. No one will 
dispute, I think, the following statement made 
by Moore, Federal Practice, p. 700: ‘Unlike 
compulsory counterclaims upon which separate 
judgments cannot be entered, a judgment may 
be entered on a permissive counterclaim before, 
after, or at the same time judgment is entered 
upon the original claim, This is permitted by 
Rule 54 (b) because the permissive counterclaim 
is, as frequently pointed out, essentially an in- 
dependent action. But ‘In case a separate judg- 
ment is so entered, the court by order may stay 
its enforcement until the entering of a subse- 
quent judgment or judgments and may pre- 
seribe such conditions as are necessary to secure 
the benefits thereof to the party in whose favor 
the judgment is entered.’ [Rule 54 (b)] This 
in no way affects the right of appeal. The judg- 
ment on the permissive counterclaim becomes 
appealable when entered, and the time for ap- 
peal begins to run from the entry of such 
judgment.’’ 


Moore’s comment is supported by Rules 13 (b) 
and 54 (b). 13 (b) defines a ‘‘permissive’’ coun- 
terclaim as one ‘‘not arising out of the transac- 
tion or occurrence that is the subject matter of 
the opposing party’s claim’’; and 54 (b) au- 
thorizes a separate judgment ‘‘when more than 
one claim for relief is presented in an action,’’ 
upon a determination of the issues materia] to 
a claim and all counterclaims ‘‘arising out of 
the transaction or occurrence which is the sub- 
ject matter of the claim.’’ Thus the controlling 
phrase, ‘‘arising out of the transaction or oc- 
curence,’’ appears in both 13 (b) and 54 (b). 


In Reeves v. Beardall, 316 U. S. 283, the 
Court, relying on 54 (b), held appealable an 
order which, leaving two of plaintiff's claims 
pending, dismissed another ‘‘entirely distinct 
claim’ arising ‘‘out of wholly separate and 
distinct transactions’; the Court said that if 
‘“‘a judgment has been entered which terminates 
the action with respect to such a claim, it is 
final for purposes of appeal under § 128 of the 
Judicial Code.’’ In the light of the presence 
in both Rules of the same controlling phrase, 
the ruling in Reeves v. Beardall, supra, renders 
an order dismissing a ‘‘permissive’’ counter- 
claim a separate judgment, separately ap- 
pealable. 

Toomey v. Toomey, 149 F. (2d) 19, 20 (App. 
D. C.) so recognized. There the Court said: 
“Before the Rules were adopted, the dismissal 
of any counterclaim, leaving the plaintiff’s claim 
pending, did not have the effect of a final judg- 
ment. But the Rules ‘indicate a ‘‘definite 
policy’’ * * * to permit the entry of separate 
judgments where the claims are ‘‘entirely dis- 
tinct.’’ * * * Such a separate judgment will fre- 
quently be a final judgment and appealable, 
though no disposition has been made of the 


facts stated in plaintiff’s moving affidavit and 
adopted in defendants’ moving papers, it is in- 
sufficient, it is Ordered that the ‘Third Defense’ 
in defendants’ Answer be dismissed * * *’’ 

Of course, defendants do not appeal from that 
part of the order denying their motion for sum- 
mary judgment. Nor could they do so; Doehler - 
Metal Furniture Co. v. United States, 149 F, 
(2a) 130; 135 (C. C.A: 2). 

4 Associated Industries, Inc. v. Ickes, 134 F. 


(2d) 694, 699 (C.C. A. 2). 
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other claims in the action. Reeves v. Beardall, 
316 U. S. 283, 285. The same may be said of 
claims and counterclaims which are entirely dis- 
tinct.”’5  Auwudi-Vision, Inc. v. RCA Mfg. Co., 
136 F. (2d) 621 (C. C, A. 2) and Markham v. 
Kasper, 152 F. (2d) 270," cited by my colleagues, 
are not in point, for each of these cases dealt 
with an obviously ‘‘compulsory’’ counterclaim. 


The foregoing shows, I think, that my col- 
leagues err in saying that a defense of patent- 
abuse is like a defense of payment; an order 
striking the latter defense would, of course, not 
be appealable separately, for it arises out of 
the same transaction as the plaintiff’s claim. 
Mercoid makes it plain that patent-abuse is not 
similarly intertwined with the patent owner’s 
claim. 


4. The Mercoid case merely made explicit 
what already was implicit in Sola Hlectric Com- 
pany v. Jefferson Electric Co., 317 U. S. 173. 
The latter case was decided some seven months 
after Reeves v. Beardall, when the procedural 
question there involved must still have been 
vividly in the minds of the Supreme Court 
Justices. In the Jefferson Electric case, the 
plaintiff sued for royalties alleged to be due 
from defendant under a patent license. Defend- 
ant set up in a counterclaim that certain of the 
patent claims were invalid, referring to a pro- 
vision of the license that gave plaintiff control 
of the prices at which defendant could sell the 
patented product; defendant argued that this 
provision was illegal. On plaintiff’s motion, the 
district court dismissed the counterclaim. De- 
fendant appealed and plaintiff moved (as does 


5 Emphasis as in original. 

Since in the Toomey case the Court found that 
the dismissed counterclaim ‘‘arose out of the 
same transaction as the plaintiff’s claims,’ and 
were therefore ‘‘compulsory,’’ the Court held 
the dismissal order not separately appealable. 


§In the Audi Vision case the facts set forth 
in this court’s opinion, were as follows: Plain- 
tiff sued defendant for breach of contract. The 
contract contained a cancellation clause giving 
defendant a right to cancel on written notice, 
and defendant had given such notice. Antici- 
pating a defense based on the cancellation 
clause, plaintiff in its complaint alleged that 
defendant had conspired with one of plaintiff’s 
employees to deprive plaintiff of the benefit of 
the contract and that defendant had received all 
the benefits of the contract, notwithstanding its 
claimed cancellation. In its answer, defendant 
relied on the cancellation clause. Defendant 
also pleaded two counterclaims. In the first 
counterclaim, it relied on the same clause, 
alleging that the expenses incurred by plaintiff 
before the cancellation did not exceed $1500 
and that therefore defendant was entitled to 
a refund (with interest) of the sum of $1740 
initially paid plaintiff by defendant. Defend- 
ant’s second counterclaim set up an account of 
goods delivered, showing $1454.61 still due. 
Plaintiff, in reply, challenged only the first 
counterclaim. On depositions taken by both 
sides, defendant moved for summary judgment 
dismissing the complaint and for judgment on 
the proceedings as to the second counterclaim. 
The district court granted the motion. In its 
opinion it said that defendant’s liability for 
time and expense incurred before cancellation 
“is put in issue by the first counterclaim and 
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plaintiff here) to dismiss the appeal, urging 
that it was not from a final but from an inter- 
locutory order. The Circuit Court denied the 
motion, 122 F. (2d) 124 (C. C. A. 7). Subse- 
quently, when it heard the appeal on the mer- 
its, the Circuit Court held for the plaintiff on 
the ground that defendant, as licensee, was 
estopped to contest the patent’s validity; 125 
F. (2d) 322 (C. C. A. 7). The Supreme Court, 
having granted certiorari (316 U. S. 652), re- 
versed and remanded. Citing Morton Salt Co. 
v. Suppiger, 314 U. S. 489, it held that, because 
of the price control provision, the license was 
illegal, as a@ violation of the anti-trust laws, 
unless the patent was valid, and that therefore 
the defendant was not estopped to assert the 
patent’s invalidity.™ 


The Supreme Court significantly did not re- 
verse on the procedural ground—of lack of 
finality of the district court’s order—but on the 
merits, although (as in the case here at bar) 
the district court’s order had left the balance 
of the suit undisposed of and still to be tried.® 
My colleagues say that the Supreme Court was 
unaware of the unfinished state of the case 
existing when the district court’s order was 
entered. That, I think, is a curious suggestion. 
For the second opinion of the Circuit Court on 
the merits (125 F. (2d) 322), which the Supreme 
Court was reviewing expressly said (p. 323): 
“The appeal now before us is from a ruling 
of the district court striking a counterclaim 
led by the defendant. This counterclaim al- 
leged invalidity of the patents under which 
appellant held the license. We have therefore 


the reply will be terminated by a trial of that 
issue.’’ The first counterclaim was then on the 
trial calendar awaiting trial. Defendant stipu- 
lated that plaintiff's claim to a refund of some 
$810 ‘“‘shall be tried together with the [first] 
counterclaim.”’ Plaintiff appealed, conceding 
the validity of the judgment for defendant on 
the second counterclaim. 

This court dismissed the appeal as premature. 
Noting that the sole issue on the appeal was 
the district court’s order dismissing plaintiff's 
claim, this. court said: ‘‘In the present case it 
can hardly be questioned that the tests of 
finality have not been met. Im fact, the claims 
[i. e. plaintiff’s claim and defendant’s first coun- 
terclaim] are so connected that they turn upon 
the proper meaning and application of a single 
sentence in a lengthy written contract—the can- 
cellation clause quoted above. Clearly the coun- 
terclaim here involved was a compulsory one 
within the meaning of Rule 13 (a), which had 
to be pleaded in this action if it was to be 
pressed at all. Having been pleaded, it takes 
its force entirely from this provision of the 
contract, which is a vital element of plaintiff’s 
case, first as a possible bar to recovery of the 
contract price, and second as a basis for the 
claim of an additional allowance for expenses. 
Complete adjudication of either claim or coun- 
terclaim, therefore, cannot be had without con- 
tinued resort to this sentence.”’ 

7 See note 8a. 

ta Cf. American Cutting Alloys, Inc. v. Gen- 
eral Electric Co., 135 F, (2d) 502 (C. C. A. 2); 
Nachman Spring-Filled Corp. v. Kay Mfg. Co., 
139. B,(2d) s7ele (CC. Aue) 


8 See references to the Jefferson Electric case 
in Alivater v. Freeman, 319 U. S., 359, 363. 
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overruled a petition filed by appellee to dismiss 
the appeal on the ground that the order was 
not an appealable one, but was merely an inter- 
locutory one which neither granted, denied nor 
dissolved an injunction. Jefferson Electric Co. 
v. Sola Electric Co., 122 F. (2d) 124.’” My col- 
leagues, who assume that the Supreme Court is 
so careless that it does not read an opinion 
before it on review, had they not themselves 
neglected to consider the procedural part of the 
Mercoid opinion, would have noted that there 
the Supreme Court cited the Jefferson Electric 
case. (See 320 U. S. at 670.) 

In Jefferson Electric, the price-fixing provi- 
sion of the license appeared on the face of the 
plaintiff's complaint, so that, before Mercoid, 
it might conceivably have been argued that the 
counterclaim was ‘‘compulsory.’’ Here, how- 
ever, as in Mercoid, the facts on which defend- 
ants rely to show patent-abuse can nowhere 
be found in plaintiff's complaint and are quite 
distinct from the facts there set forth. Conse- 
quently, the Mercoid case and Reeves v. Beard- 
all are even closer to this case than to Jefferson 
Electric. 

In Audi Vision, Inc. v. RCA Mfg. Co., 136 F. 
(2d) 621, 623 (C. C. A. 2), the majority opinion 
criticized the Seventh Circuit for not dismissing 
the appeal in the Jefferson Electric case. That 
critical comment in Audi Vision, however, was 
but dictum, since it was not at all a necessary 
basis of this court’s decision, which dealt with 
an obviously ‘‘compulsory’’ counterclaim; more- 
over, that dictum, which overlooked the fact 
that the Supreme Court had entertained the 
Jefferson Hlectric appeal, was uttered six 
months before the Mercoid decision.®* 

5. My colleagues say that, even if the Third 
Defense be regarded as a ‘‘permissive’’ counter- 
claim, it must be dismissed for lack of federal 
jurisdiction. Surely not: The Mercoid case (320 
U. S. at p. 671) holds squarely that a federal 
court has jurisdiction of a counterclaim for 
patent-abuse since it is founded on a violation 
of the anti-trust laws. See 28 U. S. C. A. § 41 
(1)(c) and (23); 15 U. S. C. A. § 15; Barber 
Asphalt Corp. v. La Fera Grecco Co., 116 F. 
(2d) 2114216. (Cy CAs, 3). 

We have recently held that, in the case of a 
‘“‘nermissive’’ counterclaim, venue requirements 
need not be satisfied. Lesnick v. Public Indus- 
trials Corp., 144 F. (2d) 968 (C. C. A. 2); see 
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also General Electric Co, v. Marvel Rare Metals 
Co., 287 U. S. 430. 

6. My colleagues say, however, that the argu- 
ments advanced by defendants in support of 
their ‘‘Third Defense’ show that it is but an 
indirect way of pleading the patent’s invalid- 
ity.° (Thus my colleagues speak of ‘‘defendants’ 
x * * contention made here that the patent 
was invalid.’’) I pass the question of the sound- 
ness of those decisions which held separately 
appealable an order dismissing a counterclaim 
which contests patent validity,° as that ques- 
tion is academic here. For my colleagues wholly 
misdescribe the position taken by defendants 
on the merits as to their ‘‘Third Defense.”’ 

Contrary to what my colleagues say, defend- 
ants did not in the district court or here assert, 
in support of their ‘‘Third Defense,’’ that the 
mere inclusion in the patent of a method claim 
and a product claim constituted an illegal use of 
the patent or rendered it invalid. They have 
asserted that plaintiff in its exploitation of the 
patent, discriminatorily granted licenses to 
third persons under the method claim in a 
manner which unlawfully extended its patent 
monopoly, a fact not apparent on the face of 
plaintiff's complaint or germane to the issues of 
patent invalidity or infringement. In their 
brief in this court in opposition to the motion 
to dismiss this appeal, defendants say: ‘‘These 
facts, which are not disputed, show how plain- 
tiff and its licensees have improperly conducted 
their businesses, and how such practices inter- 
fere with the sale by defendants of their mold- 
ing powder. On the other hand, proof on the 
questions of validity and infringement is en- 
tirely different.’’ In his opinion, the district 
judge described as follows defendants’ position: 
“The specific claim made by defendants is that 
plaintiff has misused its patent by extending 
the monopoly granted under the method claims 
to the control of products not patented by such 
claims. * * * Defendants’ argument, * * * is 
that plaintiff and its licensees sell a product 
not within or protected by the monopoly 
granted by the method claims of the patent, 
and by the sale of the product, plaintiff granted 
to purchasers a royalty free license to carry 
out the patented process; neither plaintiff nor 
its licensees use the process; and the license 
rights granted under the method claims are con- 
tingent on the purchase from it of the product. 


8a My colleagues say that in Markham v. Kas- 
per, 152 F. (2d) 270 €. C. A. 7), the Seventh 
Circuit overruled its procedural decision in the 
Jefferson Electric case. I cannot agree. The 
Markham opinion does not mention Jefferson 
Electric. I hve examined the record and briefs 
in Markham. There, in a suit to quiet title, 
the district court’s order struck out a defense, 
based on an alleged compromise, which the de- 
fendants had set up, substantially in duplicate, 
both in their answer and in a so-called counter- 
claim; moving to dismiss the appeal, plaintiff's 
lawyer in the Markham case in his brief dis- 
tinguished Jefferson Electric on the ground that 
the district court’s dismissal order in Markham 
did not deny defendants liberty to amend their 
pleadings and they had not elected to stand on 
them. Cf. Oppenheimer v. F. J. Young & Co., 
144 F. (2d) 387, 388 (C. C. A. 2). Moreover, the 
stricken defensive matter in Markham related 
directly to dealings between the parties to the 


Trade Regulation Reports 


suit; the ‘‘counterclaim,’’ if it was such, was 
“‘compulsory.’’ 

®In so saying, my colleagues indulge in a 
discussion of the merits, going so far as to cite 
with apparent approval a district court decision 
in another case said to be in accord with the 
substantive ruling below. I shall not follow 
the example of my colleagues in discussing the 
merits, first, because this court has recently 
held that such a course is improper on a motion 
to dismiss an appeal—Zalkind v. Scheinman, 
139 F, (2d) 895 at 904 (C. C. A. 2)—and second, 
because it is unfair to the parties, neither side 
having as yet, in this court, filed a brief on 
the substantive issues. 

10 Dominion Electric Manufacturing Co. v. 
Edwin L. Wiegand Co., 126 F. (2d) 172 
(Cc. C, A. 6); Trico Products Co. v. Anderson . 
Co., 147 F. (2d) 721 (C. C. A. 7); Leach v. Ross 
Heater & Mfg. Co., 104 F. (2d) 88 (C. C. A. 2); 
Borchard Declaratory Judgments (2d ed.) 816; 
ef. Altvater v. Freeman, 319 U. S. 359 at 363. 
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Thus, it is said, plaintiff uses the method he has not demanded such relief. My col- 


claims to extend the monopoly thereby granted 
to aid it in selling the product.’’ And plaintiff 
well understood that, in their ‘“‘Third Defense,”’ 
defendants were not assailing the validity of 
the patent but its use by plaintiff, for plaintiff 
said in its brief in the district court: ‘‘In deal- 
ing with questions of ‘misuse’ of the patent 
monopoly it is necessary to consider the patent 
owner’s method of doing business in relation to 
the scope of the monopoly granted by the pat- 
ent. Such an inquiry is directed primarily to 
the interplay between the patent owner’s course 
of business and his use of his patent rights, 
with a view to ascertaining whether the result 
of the interplay is the creation of a monopoly 
not granted by the patent.’’ 

If (as I think we should) we were to refuse 
to dismiss the appeal and were to deal with 
the merits, we might find that, on the facts, 
defendants’ patent-abuse defense is legally un- 
sound, in which event defendants would be re- 
mitted to their other defenses in the district 
court, including that of invalidity of the pat- 
ent; but we should not on the present motion, 
explore the question whether or not the facts 
disclose anti-trust violations. 

7. Especially as defendants concluded their 
answer with a prayer for general relief (1. e., 
“for such other and further relief * * *’’), a 
prayer not found in the conventional answer, I 
think we must construe their ‘‘Third Defense’’ 
as a counterclaim asking a declaratory judg- 
ment and damages. Not only did the plaintiff 
and the district judge treat it as a demand for 
affirmative relief, in saying that it ‘‘failed to 
state a claim upon which relief can be granted,”’ 
but the Rules, I think, also so require. 

Thus Rule 54(c)—one of the vaunted achieve- 
ments of the procedural reformers—wisely pro- 
vides that a party is to receive the relief to 
which the facts he pleads entitle him, even if 


leagues in the instant case cold-shoulder that 
Rule on the ground that defendants’ contention 
that their claim of patent-abuse is a counter- 
claim, constituted ‘‘an after-thought not pre- 
sented below.’’ This is a singular suggestion, 
since this court (per Judge Clark) has gone 
extremely far in generously granting relief to 
a bewildered party on the basis of an ‘‘after- 
thought’’ which did not even occur to the party 
but which was conceived, on appeal, by this 
court itself. See Diogardi v. Durning, 139 F. 
(2d) 774, 775 (C. C. A. 2); and especially Truth 
Seeker Co. v. Durning, 147 F. (2d) 54, 56 
(C. C. A. 2), where we stressed the fact that 
plaintiff prayed for ‘‘such other and further 
relief, etc.’’ 12 I think we should do at least as 
much for the defendants here. 

My colleagues have here, for some unex- 
plained reason, neglected Rule 8(f) which reads: 
“All pleadings shall be so construed as to do 
substantial justice,’’ and Rule 8(c) which pro- 
vides: ‘“‘When a party has mistakenly desig- 
nated * * * a counterclaim as a defense, the 
court on terms, if justice so requires, shall 
treat the pleadings as if there had been a 
proper designation.’’ % Surely here ‘‘justice so 
requires,’’ if we are to heed what the Supreme 
Court said in Mercoid and related cases. 

In the Mercoid case, the Supreme Court, after 
stating the policy forbidding judicial approval 
of a ‘‘scheme which involves a misuse of the 
patent privileges and a violation of the anti- 
trust laws,’’ said (670): ‘‘And the determination 
of that policy is not ‘at the mercy’ of the 
parties nor dependent on the usual rules gov- 
erning the settlement of private ligitation.’’ 14 
That policy calls, I think, for this conclusion: 
When the issue of patent-abuse becomes appar- 
ent to the court, it should, if practicable, be 
decided at the outset of the suit, i. e., in ad- 
vance of the trial of the other issues, and the 


———— eS 


1 Should the question of validity arise, there 
would be need to consider the validity of a 
product claim; see Schering Corporation v. Gil- 
bert, — F. (2d) — (C. C. A. 2) (January 18, 
1946). 

tla Indeed, that Rules merely embodied a pre- 
viously established doctrine; see Bemis Bag Co. 
v. United States, 289 U. S. 28, 34, citing Clark on 
Code Pleading (1928) p. 184. 

2 In the Truth Seeker case, supra, the plain- 
tiff sued the Collector of Customs asking merely 
the return of seized books; as the books were 
returned to plaintiff before trial, the district 
court dismissed the suit as moot without costs. 
Plaintiff appealed, seeking a decision for costs 
alone. If regard were had solely to plaintiff's 
theory of its case, it was bound to lose. But we 
held that the suit should be treated as one for 
return of the books or, in the alternative for 
damages—a thought never intimated by plain- 
tiff in the district court or on appeal—and re- 
manded for trial, thus ensuring plaintiff at 
least nominal damages and the desired costs. 

In Cook v. Martyn, 2 Atk. 3, 26 Eng. Rep. 399, 
Lord Hardwicke said, ‘‘Praying general] relief 
is sufficient, tho’ the plaintiff should not be 
more explicit in the prayer of the bill; and Mr. 
Robins, a very eminent counsel, used to say, 
general relief was the best prayer next to the 
Lord’s Prayer.’’ See Story, Hquity Pleading (10 
ed.) § 41, note 1; Watts v. Waddle, 6 Pet. 389, 
402-403; Wiggins Ferry Co. v. O. & M. Railway, 
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142 U. S. 396, 415; Lockhart v. Leeds, 195 U. S. 
427, 437; In Re Hastern Palliament Corpora- 
tion, 67 F. (2d) 871, 874 (C. C. A. 2). 

See also Cohen v. Randall, 137 F. (2d) 441, 
443 (C. C. A, 2); Kansas City, St. Louis & C. R. 
Co. v. Alton R. Co., 124 F. (2d) 781, 783 (C. C. A. 
7); Clark, Code Pleading, 227, 234; Penhallow 
v. Doane, 3 Dall. 54, 86-87; Dennis v. Village of 
Tonka Bay, 151 F. (2d) 411, 412 (C. C. A. 8). 

# “Pleadings are intended to serve as a 
means of arriving at fair and just settlements 
of controversies betweer the litigants. They 
should not raise barriers which prevent the 
achievement of that end * * * Proper pleading 
is important, but its importance consists in its 
effectiveness to accomplish the end of a just 
judgment.’ Maty v. Grasselli Co., 303 U. S. 197, 
200-201. 

4#My colleagues seem to say that, since 
patent-abuse is so important that a -ourt must 
consider it even if not pleaded, it lcgically fol- 
lows that a counterclaim expressly pleading it 
is ‘“‘compulsory,’’ i. e. arises from the same 
occurrences or transactions which will deter- 
mine whether the patent is valid or infringed. 
I cannot understand that logic. Proof of valid- 
ity involves the prior art (or the like) and proof 
of infringement involves the defendants’ con- 
duct, but proof of patent-abuse concerns the 
plaintiff’s conduct extrinsic to the patent, and 
usually, as here, plaintiff's dealings with third 
persons. 
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court’s decision on that threshold issue should 
be appealable at once, because, if the patentee 
is guilty of abusing the patent, he should not 
be allowed-to compel the defendant to go to the 
trouble and expense of defending the suit for 
enforcement of the patent.% This is no light 
matter, for it is well known that the notori- 
ously great cost of such a defense has often 
induced alleged infringers to accept licenses on 
onerous terms rather than to engage in litiga- 
tion, with the result that ‘‘spurious’’ patents, 
uncontested, substantially reduce competi- 
tion.* That policy, expressed frequently in 
recent years by the Supreme Court,* which 
would prevent such injury to the public, my 


colleagues’ decision frustrates. 

Their decision stems, I think, from a confu- 
sion of two doctrines relating to appeals. The 
first doctrine—announced in cases like Cobble- 
dick v. United States, 309 U. S. 323, Catlin v. 
United States, 324 U. S. 229, United States v. 
Florian, 312 U. S. 656, and Endicott Johnson 
Corp. v. Perkins, 317 U. S. 501, affirming Per- 
kins v. Endicott Johnson Corp., 128 F. (2d) 208 
(C. C. A. 2)—in order to “protect from delay 
the progress of the trial,’’ bars an appeal from 
an order, made in the course of a suit not yet 
concluded, when the appeal will lead to ‘‘the 
piecemeal disposition of what for practical pur- 
poses is a single controversy,’’ and will result 
in ‘‘separate reviews of the component elements 
in a unified cause.’’ The second doctrine—an- 
nounced in cases like Reeves v. Beardall, supra, 
and in many of our own decisions such as, é. g., 
Collins v. Metro-Goldwyn Pictures Corp., 106 F. 
(2d) 83 (C. C. A. 2), Lewis v. Vendome Bags, 
108 F. (2d) 16 (C. C. A. 2), and Zalkind v. 
Scheinman, 139 F. (2d) 895 (C. C. A. 2)—again 
in order to discourage delays, permits an im- 
mediate appeal from an order dismissing one of 
two distinct claims ‘‘arising out of wholly sepa- 
rate and distinct transactions.’’ Because they 
fail to observe that these two doctrines are de- 
signed, each in its own way, to yield expedi- 
tion, my colleagues would, in effect, do away 
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with the second by absorbing it in the first— 
all in the interest of alleged ‘‘uniform’’ pro- 
cedure. It is the second of these doctrines 
which, I think, should govern here: Mercoid 
plus Jefferson Electric plus Reeves v. Beardall 
equals this case. 


8. By referring several times to the dictum 
in Audi Vision, Inc. v. RCA Mfg. Co., supra, 
my colleagues seem to suggest (perhaps I am 
wrong) that the district court’s dismissal order 
was interlocutory because the court did not use 
the talismanic term ‘‘judgment’’ or ‘‘final judg- 
ment.’’ 17 Never until today has this court dis- 
missed an appeal on that ground. In Sidis v. 
F-R Pub. Corp., 113 F. (2d) 806 (C. C. A. 2), 
the district court’s order merely dismissed two 
eauses of action (leaving another to be tried) 
without stating that the order was a judgment 
or final;#8 this court refused to dismiss the 
appeal. Similarly, we refused to dismiss an 
appeal from a like order, again not denominated 
as final or a judgment;” in Musher Foundation 
v. Alba, 127 F. (2d) 9 (C. C, A. 2); and so in 
Zalkind v. Scheinmam, 139 F. (2d) 895 (C. C. A. 


2).20 


Nor can I understand why the mere wording 
of the district court’s order should determine 
whether it is appealable. For Rule 54(a) says: 
““<Judgment’ as used in these rules includes a 
decree and any order from which an appeal 
lies.’’ The order here was one which, to quote 
Rule 54(b), ‘‘upon a determination of the issues 
material to a particular claim,’’ proceeded to 
the point of ‘‘disposing of such claim,”’ its 
effect being ‘‘to terminate the action with re- 
spect to the claim so disposed of’’ so that the 
action would ‘‘proceed as to the remaining 
claims.’’ It was therefore ‘‘a separate judg- 
ment,’’ within Rule 54(b), although called an 
“order.’’ True, Rule 54(b) adds, ‘‘In case a sepa- 
rate judgmenf is entered, the court by order 
may stay its enforcement until the entering of 
a subsequent judgment or judgments * * *’’ 24 
But here the judge entered no stay order.” 


1 See, e. g. Precision Co. v. Automotive Co., 
supra. In that case there was not trial of patent 
validity or infringement, but solely of the pat- 
entee’s ‘‘inequitable conduct’’ (p. 808). While 
the misconduct did not relate to the anti-trust 
laws, the Court (p. 815) cites as pertinent the 
Morton Sait case. 

See also Jefferson Electric Co. v, Sola Hlectric 
Co., supra. 

1a Aero Spark Plug Co. v. B. G. Corporation, 
130 F. (2d) 290, 292 (C. C. A. 2); 59 Harv. L. 
Rev. (1945) 299, 300; Woodward, A Reconsidera- 
tion of the Patent System as a Problem of 
Administrative Law, 55 Harv. L. Rev. (1942) 
950, 969-970, 976. 

Woodward (969-970) speaks of ‘‘the unusually 
heavy cost of patent litigation with its expert 
testimony and its disinterment of ancient indus- 
trial practices in many places.’’ He says, ‘‘If a 
plaintiff is successful, the jury or the judge, 
aware of the cost of trial, estimates the dam- 
ages liberally to cover this item * * * But if 
the defendant is successful and has no cross- 
claim, he must be satisfied with a dismissal of 
the action and a strictly limited bill of costs, 
usually a few hundred dollars or less.’ 

16 Morton Salt Co. v. Suppiger Co., 314 U. S. 
489; B. B. Chemical Co, v. Ellis, 314 U. S. 495; 
Mercoid Corp. v. Mid-Continent Investment Co., 
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supra; Sola Electric Co. v. Jefferson Electric 
Co., swpra; Precision Co. v. Automotive Co., 324 
U. S. 806. 

1% According to the district court clerk’s 
docket, the order here was entered thus: ‘‘Order 
dismissing third defense contained in the an- 
swer.’’ 

38 The district court clerk’s docket shows this 
entry: ‘‘Order dismissing first and second causes 
of action.’’ 

1% The docket shows this entry: 
missing second cause of action.’’ 

*0The docket entry reads: ‘‘Order striking 
portions of complaint.’”’ 

27t is as yet undecided whether such a stay 
would be valid if it worked grave injustice and 
prevented prompt action, through appeal, as to 
an order otherwise appealable under Reeves v. 
Beardall, supra. It may well be doubted 
whether the Supreme Court meant to leave it to 
the trial court to determine, in its unregulated 
discretion, when an order should be ‘‘final’’ and 
appealable. Cf. Moore, loc. cit., 700. 

If the amendment of Rule 54(b) proposed by 
the Advisory Committee in its Second Prelimi- 
nary Draft of May 1945 is intended to confer 
such discretion on the trial judge, I for one, 
think the amendment should be rejected. 


22 See also Rule 41(b). 
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[7 57,454] Opinion of the Attorney General of Wisconsin. 
Addressed to John S. Barry, Deputy District Attorney, Milwaukee, Wisconsin. De- 


cember 21, 1945. 


An offer of two gallons of gasoline free with every seven gallons purchased constitutes 
an offer of two separate items, each of which must be sold at not less than cost plus six per 


cent markup. 


The district attorney may apply for the injunctional remedy under the Wisconsin 
Unfair Sales Act even though the violation of the Act has been discontinued. 


See the Wisconsin Unfair Sales Act annotations, Vol. 2, | 8948. 


[Question] 


You have requested the opinion of this 
department in regard to an alleged violation 
of sec. 100.30, Wisconsin statutes, entitled 
the “Unfair sales act.” 

The situation confronting you involves the 
following facts: An advertisement appeared 
in the Milwaukee Journal October 5, 1945, 
as follows: 


“SPECIAL OFFER 
Friday Through Monday 
2 GALLONS GASOLINE 


(You pay only the tax of 5%4¢ a gallon) 
With Each 7-Gallon Purchase of Tankar 
Super Gasoline Oct. 5th Through Oct. 8th 


NOW Higher Octane 
More Mileage 
Smoother Performance 
Once You Try It—You’ll Always Buy It 


TANKAR STATIONS 


4129 W. National Ave. 
5736 W. Beloit Rd. 
241 S. 13th St. 

735 W. Walnut St. 
55th and Center 

3117 S. K. K. 


[Applicable Section of Statute Quoted] 


Sec. 100.30 (2) (j) provides as follows: 


“(j) When one or more items are adver- 
tised, offered for sale, or sold with one or 
more other items at a combined price, or 
are advertised, offered as a gift, or given 
with the sale of one or more other items, 
each and all of said items shall for the pur- 
poses of this section be deemed to be ad- 
vertised, offered for sale, or sold, and the 
price of each item named shall be governed 
by the provisions of paragraph (a) or (b) 
of subsection (2) hereof.” 


[Offer Constitutes Two Separate Items] 


One question arising out of the advertise- 
ment is this: Does the offer of 7 gallons of 
gasoline at the regular price plus 2 gallons 
at a price of 534 cents per gallon (the tax) 
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constitute two separate items? We believe 
that it does. One item is 7 gallons of gaso- 
line at the regular price. The purchase of 
this item entitles the buyer to an additional 
2 gallons by paying only the tax of 5%4 cents 
per gallon. It is obvious that the 2 gallons 
are sold at less than cost since only the tax 
is collected. 


You have raised a question as to whether 
the price collected for the 9 gallons should 
be used to determine whether the gas was 
sold at cost, plus a 6 per cent mark-up, as 
defined in subsec. (2) (a). We believe it is 
improper to combine the two items and then 
take the average cost per gallon because 
subsec. (2) (j) quoted above specifically pro- 
vides that ‘each and all of said items shall 
for the purposes of this section be deemed 
to be * * * offered for sale * * * and the price 
of each item named shall be governed by the 
provisions of paragraph (a) or (b) of stb- 
section (2) hereof.” Therefore, since the 7 
gallons and the 2 gallons are each separate 
items, each must be sold at not less than cost 
plus a 6 per cent markup. 


[Availability of Injunctional Remedy 
iscussed| 


You have also raised the question as to 
whether the injunctional remedy provided 
in the statutes is available in view of the fact 
that the company has discontinued the vio- 
lation. Sec. 100.30 (4) provides a penalty 
by fine ranging from $10 to $500. Subsec. 
(5), entitled “Special remedy,” provides in 
part as follows: 


“Tn addition to the penalties provided, the 
courts of this state are invested with juris- 
diction to prevent and restrain violations of 
this section, and it shall be the duty of the 
several district attorneys to institute pro- 
ceedings in equity to prevent and restrain 
violations. * * *” 


Under the authority of the provision above 
quoted, the district attorney may institute a 
proceeding in equity. The statute, of course, 
does not make it mandatory for the court to 
grant the injunction. Historically, the grant- 
ing of this remedy has been at the discretion 
of the court. However, there is authority 
to the effect that even though an act has 


Copyright 1946, Commerce Clearing House, Inc. 


4-11-46 
Report 91 


been abandoned or discontinued, the remedy 
of injunction may, nevertheless, be granted 
by the court. 


[Cases Discussed] 


The court in Hecht Company v. Bowles, 
(1943) 321 U. S. 321, 327-328, 64 S. Ct. 587, 
591, 88 L. ed. 754, 759, said: 


“We agree that the cessation of violations, 
whether before or after the institution of a 
suit by the Administrator, is no bar to thie 
issuance of an injunction under § 205 (a). 
But we do not think that under all circum- 
stances the court must issue the injunction 
or other order which the Administrator 
seeks,” 


The court concluded that the circumstances 
in this case did not warrant the granting of 
an injunction to restrain further violations 
of the emergency price control act. 


There are numerous other federal cases 
of similar nature. See, for example, Walling 
v. Peavy-Wilson Lumber Co., (1943) 49 Fed. 
Supp. 846, 894, where an injunction was 
granted although the violation of the fair 
labor standards act had ceased before suit 
was filed. 

In Walling v. Builders’ Veneer & Wood- 
work Co., (1942) 45 Fed. Supp. 808, 810, the 
district court for the eastern district of Wis- 
consin granted an injunction after viola- 
tions had ceased. In Eugene Dietzgen Co. v. 
Federal Trade Comm., (1944) 142 Fed. 2d 
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321, 330, the federal trade commission had 
issued a cease and desist order after the 
plaintiff company had abandoned its unlaw- 
ful practice. The federal court sustained the 
commission’s action. 

In Walling v. Florida Hardware Co., (1944) 
142 Fed. 2d 444, the court denied relief by 
injunction on the ground that there appeared 
to be no danger of a repetition of the unlaw- 
ful conduct. A similar result was reached 
batawies v. Minish, (1944) 56 Fed. Supp. 


[Injunction May Be Applied for Though 
Violation Discontinued] 


It is our opinion that your office may make 
application for an injunction as provided in 
subsec. (5) even though the violation may 
have been discontinued at the time the pro- 
ceeding is instituted. Whether the injunc- 
tion will be granted is a matter peculiarly 
within the discretion of the court as indi- 
cated in the cases cited above. 


[Conclusions] 


We conclude, therefore, (1) that the offer 
contained in the advertisement set out above 
constitutes a violation of sec. 100.30 (2) (j); 
and (2) that your office may apply for the 
special remedy of injunction provided in 
sec. 100.30 (5) even after the violation has 
ceased, 


@ 
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United States v. Line Material Company, General Electric Company, 


James R. Kearney Corporation, W. N. Matthews Corporation, Pacific Electric Manutfac- 
turing Company, Porcelain Products Company, Railway & Industrial Engineering Com- 
pany, Royal Electric Manufacturing Company, Schweitzer & Conrad, Inc., Southern States 
Equipment Corporation, Westinghouse Electric & Manufacturing Company, and T. F. 
Johnson, 

In the District Court of the United States for the Eastern District of Wisconsin. Civil 
action No. 1696. March 6, 1946. 

Where two owners of complementary patents execute cross-license agreements to each 
other, fixing minimum selling prices to which their sub-licensees under the agreements 
may make and sell devices embodying the patented inventions, and there is no evidence 
that the license agreements were executed merely as a screen for a conspiracy to fix prices, 
there is no violation of the anti-trust laws. Cross-license agreements between owners of 
complementary patents are not in restraint of trade but are essential to marketing the 
patented device. 

See the Sherman Act annotations, Vol. 1, J 1270.201. 


A licensor for his own protection may fix the minimum selling price to which his 
licensees may make and sell devices embodying the licensor’s patented invention. 


See the Sherman Act annotations, Vol. 1, {| 1250.201. 

The mere acceptance of a legal license, without more, from a member of an illegal 
conspiracy in itself does not make the licensee a party to the conspiracy. 

See the Sherman Act annotations, Vol. 1, | 1220.431. 
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Depositing license agreements in escrow, which are not to be effective until others have 
entered into substantially identical license agreements, is not indicative of illegal coopera- 
tion, but proves that there was no agreement among the licensees. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 
For plaintiff: Melville Williams, Special Assistant to the Attorney General, and Ewart 


Harris, Special Attorney. 


For defendant Line Material Company: Lines, Spooner & Quarles, by Maxwell Her- 
riott and Louis Quarles; Clark G. A. Hazelwood and Charles F. Meroni. 


For defendant General Electric Company: Quarles, Spence & Quarles, by T. lel 
Spence; Fish, Richardson & Neave, by Alexander C. Neave; Harry J. Pugh, Jr., and William 


J. O’Hearn, Jr. 


For defendant James R. Kearney Corporation: Affeldt & Lichtsinn, by George Affeldt; 


John C. Vogel, and E. M. Harrington. 


For defendant W. N. Matthews Corporation: Fish, Marshutz & Hoffman, by Joseph 
Marshutz; James R. Murray and Wilder Lucas. 


For defendant Pacific Electric Manufacturing Company: Willis G. Sullivan. 
For defendant Porcelain Products Company: Willis G. Sullivan and Wilber Owen. 
For defendant Railway & Industrial Engineering Company: Lecher, Michael, Spohn & 


Best, by Gerrit D. Foster. 


For defendant Royal Electric Manufacturing Company: Willis G, Sullivan. 
For defendant Schweitzer & Conrad, Inc.: John A. Dienner and Edward C. Grelle. 


For defendant Southern States Equipment Corporation: Lines, Spooner & Quarles, by 
Louis Quarles and Maxwell Herriott; N. A. Graham, Jr., and W. F. Sonnekalb, Jr. 


For defendant Westinghouse Electric & Manufacturing Company: Albert R. Connelly 


and Ralph H. Swingle. 


For defendant T. F. Johnson: Willis G. Sullivan. 
F. Ryan DurrFy, United States District Judge, 


Facts of Case 


[Digest] The complaint alleges an unlaw- 
ful combination and conspiracy among the 
defendants to control prices of certain types 
of dropout fuse cutouts in violation of Sec- 
tion 1 of the Sherman Act. Plaintiff charges 
that in early 1938 the defendants Line Ma- 
terial Company (hereinafter called ‘“Line”) 
and Southern States Equipment Corporation 
(hereinafter called “Southern’”) agreed to 
pool certain of their patents in a scheme to 
fix the selling prices of themselves and other 
manufacturers of dropout fuse cutouts. 
Plaintiff claims it was an attempt by the 
principal manufacturers of cutouts to utilize 
patents to fix prices upon an industry-wide 
basis; and that the prices so fixed affected 
salés of twelve manufacturers who manu- 
factured substantially all of the dropout fuse 
cutouts distributed in the United States. 
There are two principal patents involved in 
this suit: the Lemmon patent, owned by 
Southern, and the Schultz patent, owned by 
Line. The Lemmon patent reads on the 
Schultz patent. In the manufacture of open 
dropout fuse cutouts involved in this suit, 
the Lemmon patent and the Schultz patent 
were utilized. 

To resolve conflicts and contests over 
their respective patents Line and Southern 


{ 57,455 


entered into a cross-license agreement in 
May, 1938. The agreement provided that all 
sublicenses granted by Southern under Line’s 
patents Were required to include provisions 
for minimum prices to be established by 
Line, and all sublicenses under the Lemmon 
patent were to include provisions for mini- 
mum prices to be fixed by Southern. The 
price limitation in the license to Line pro- 
vided that the prices, terms and conditions 
of sale of Line for equipment made and sold 
under the licenses granted “shall ... be not 
more favorable to the customers than those 
established from time to time and followed 
by the Southern Corporation in making its 
sales.” 

Several of the infringing defendants spent 
much time and effort in attempts to find 
both in this country and in Europe prior art 
which would show that no valid patents 
could issue to others covering their devices. 
They were unsuccessful in this quest. When 
they reluctantly concluded there was no hope 
of invalidating the patents, several defend- 
ants, particularly General Electric, attempted 
to design around them and thus avoid in- 
fringement. These efforts were likewise un- 
successful. 


At a meeting held in New York on June 
1, 1938, defendants General Electric, West- 
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inghouse, Matthews, Schweitzer and Con- 
rad, and Railway concluded that it would be 
more feasible if Line would be the licensor 
rather than Southern. Being the owner of 
the enclosed dropout patents, Line was will- 
ing to act as such licensor because it could 
give the desired clearance as to such patents 
as well as the licenses under its open drop- 
out patents. A new cross-license agreement 
was executed on January 12, 1940. The po- 
sitions of Line and Southern were trans- 
posed from that in the earlier agreement. 
Line was authorized to grant licenses to 
third persons to make and sell electrical 
equipment embodying the invention of South- 
ern, with certain limitations. The new agree- 
ment provided that Southern received a 
license under the Line patents on condition 
that “the prices, terms and conditions of sale 
of the Southern Corporation for electric fuse 
equipment, made and sold under the licenses 
herein granted shall ... be not more favor- 
able to the customer than those established 
from time to time and followed by the Line 
Company in making its sales.” 


In June, 1940, Matthews, Railway and 
Kearney deposited signed license agreements 
in escrow. The agreement was not to be 
effective until three out of five named cutout 
manufacturers in addition to Line, Southern 
and General Electric had entered into sub- 
stantially identical license agreements. The 
condition of the escrow was satisfied and the 
license agreements became effective on July 
5, 1940. Porcelain and Pacific signed license 
agreements on November 15, 1940, Schweit- 
zer and Conrad on January 20, 1941, West- 
inghouse on January 29, 1941, Johnson on 
June 15, 1943, and Royal on March 24, 1944, 
A schedule of prices for use by all licensees 
was prepared in the fall of 1940, by the joint 
efforts of all defendants except Porcelain, 
Pacific, Johnson and Royal. All the defend- 
ants subsequently adhered to such prices. 


Purposes of Alleged Conspiracy 


Considering first whether the cross-licens- 
ing agreements between Line and Southern 
were illegal, I do not understand that the 
government complains of the exchange by 
Line and Southern of manufacturing rights 
under their respective double hinge patents. 
Under the circumstances then existing it 
was a logical business practice for these two 
concerns to thus exchange manufacturing 
rights. But the government charges a con- 
spiracy in restraint of trade between Line 
and Southern to which the defendant li- 
censees became parties at various times 
thereafter. The conspiracy is stated to be 
the use of the combined patents of Southern 
and Line (1) as a screen for the price fixing 
scheme by entering into a series of license 
agreements, (2) to influence manufacturers 
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by threatening infringement suits, (3) to po- 
lice prices fixed pursuant to said scheme. 


Legality of Cross-Licenses 


Line and Southern had complementary 
patents. Owners of competing patents do 
not need cross-licensing, but manufacturers 
of complementary patents must have cross- 
licenses if the public is to have the benefit 
of the cheaper device covered by the sub- 
servient patent. 


Price-Fixing by Licensor 


It is a well established rule that for his 
own protection a licensor may fix the mini- 
mum selling price to which his licensee may 
make and sell devices embodying the licensors’ 
patented invention. In the absence of such 
a license, the patented product could not 
lawfully move in interstate commerce. Ethyl 
Gasoline Corp. v. United States, 309 U.S. 436, 
American Equipment Co. v. Tuthill Building 
Material Co., 69 Fed. (2d) 406, Rubber Tire 
Wheel Co. v. Milwaukee Rubber Works Co., 
154 Fed. 358. However, the case which is 
controlling is United States v. General Elec- 
tric Co., 272 U. S. 476. A cross-license agree- 
ment existed between General Electric and 
Westinghouse which contained agreements 
even more restrictive than the price protec- 
tion provisions of the cross-licenses involved 
in the case at bar, and the validity of the 
license was sustained. 


Plaintiff’s Contentions 


The government contends that the deci- 
sion in the General Electric case, supra, is 
“plainly wrong in principle” and that such 
decision should be strictly limited to the 
facts in that case. The government argues 
further that the General Electric decision 
erroneously assumed that price fixing is nec- 
essary to protect the patent owner in the 
enjoyment of rights afforded him by his pat- 
ent. But it is not for this court to overrule 
the principle laid down by the Supreme 
Court in the General Electric case; if there 
is to be any change in the rule laid down by 
that case, the Supreme Court will have to 
make it. 

The government strongly relies on United 
States v. Masonite Corp., 316 U. S. 265. Ma- 
sonite owned a patent on a new product and 
eliminated competition by entering into cer- 
tain “agency” and “del credere factor” agree- 
ments with its competitors who agreed to 
sell only at prices fixed by Masonite. The 
court considered that when Masonite as- 
sured itself of the dominant manufacturing 
position in the industry and obtained the use 
of the sales departments of its competitors, 
with a guarantee of payment for the goods 
sold, it had eliminated competition by fixing 
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in effect the resale prices. Of course agree- 
ments which fix resale prices for goods in 
interstate commerce are per se an illegal re- 
straint of trade because after the transfer, 
the patented product is free from the patent 
monopoly, but this is not true as to the first 
sale of products made and sold under a 
patent license. Here the patentee had not 
exhausted his limited privilege. 


Plaintiff argues in effect that as a condi- 
tion of obtaining a license, Line required that 
the licensee use Line’s patented wet process 
porcelain box. This is not correct. West- 
inghouse had developed a satisfactory sub- 
stitute and enclosed its double hinge drop- 
outs in “Prestite” housing. Also the evidence 
discloses that Line offered, at the option of 
the licensee, licenses under the double hinge 
dropout patents alone, or under the double 
hinge dropout patents and Line’s enclosed 
dropout patents. 


I have considered the government’s con- 
tentions that prices were fixed in the license 
agreements on unpatented articles, but find 
no basis for such contention. 


Cross-Licenses and Sub-Licenses Lawful 


If the cross-license and the license agree- 
ments herein are held to be in contravention 
of the anti-trust acts, then a curious result 
would follow. Instead of removing a re- 
straint on interstate commerce, such holding 
would result in the elimination of all trade 
in the devices herein considered because the 
patents involved are complementary. Line 
could rot produce without a license from 
Southern, and Southern would need a license 
from Line to produce and sell the commer- 
cially accepted device. It could be argued 
that the patentee could grant a license with- 
out any price protection. That of course is 
true, but so might it grant a license without 
any royalty. However, under United States 
v. General Electric Co., supra, both are “nor- 
mally and reasonably adapted to secure 
pecuniary reward for the patentee’s monop- 
oly.” I conclude that the cross-license and 
the licenses pursuant thereto were not in 
themselves in restraint of trade and were 
not unlawful under the Sherman Act. The 
remaining question is: Was there any agree- 
ment or conspiracy in restraint of trade 
among the defendants extrinsic of the patent 
licenses? 


License Agreements Not Screen for 
Conspiracy to Fix Prices 


It would unduly prolong this opinion to 
comment in detail on the government’s con- 
tention that the various meetings participated 
in by Line and Southern as well as certain 
of their co-defendants prove that the license 
agreements were executed merely as a screen 
for their plan or conspiracy to fix prices. 
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I am of the opinion that the evidence herein 
discloses no such purpose. 


Conclusions as to Other Defendants 


In as much as no illegal conspiracy ex- 
isted between Line and Southern, the case 
against the other defendants falls. How- 
ever, should it be determined on appeal that 
the principle expressed in Untted States v. 
General Electric Co., supra, no longer obtains, 
or if it be determined that an illegal con- 
spiracy existed between Line and Southern 
dehors their cross-license agreement, then it 
may be helpful to express briefly my con- 
clusions as to the roles played by the other 
defendants. 


General Electric 


General Electric at all times strongly op- 
posed the idea of price control. It conducted 
an extensive search to find applicable prior 
art to invalidate the patents. It endeavored 
to invent around the patents. Its confer- 
ences with other defendants were with the 
idea of avoiding a license rather than joining 
in a conspiracy to fix prices. However, it 
became apparent that General Electric would 
have to secure a license under both the 
Schultz and Lemmon patents or cease mak- 
ing its dropout fuse cutouts. It then con- 
ducted its own negotiations and was the first 
to take a license from Line. It did so inde- 
pendently from the other infringers. After 
taking such license it placed particular em- 
phasis on the sale of a non-dropout fuse cut- 
out which was not price controlled. 


; Matthews 


Both before and after the issuance of the 
Lemmon and Schultz patents, Matthews was 
strongly opposed to price control. When 
the Lemmon patent issued, Matthews con- 
tacted General Electric, Westinghouse, Rail- 
way, and Schweitzer and Conrad with a 
view of having them delay signing a license 
agreement until it could be determined whether 
prior art could be found which would avoid 
the necessity of taking a license. At the 
meéting of June 1, 1939, the infringers ex- 
changed information as to evidence of an- 
ticipation. Contrary to the contention of the 
government, Matthews did not delegate au- 
thority to General Electric to bind Matthews. 
It is true that there was cooperation be- 
tween proposed licensees to try to avoid 
taking a license. When that was unsuccess- 
ful there was cooperation to try to obtain 
the best possible terms. However, there 
never was an understanding or agreement 
between various licensees that they would 
take licenses. Even after General Electric 
took its license, Matthews hesitated and in- 
sisted upon different terms from those in- 
cluded in the General Electric agreement. 
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Meantime and up to late December, 1939, 
Matthews continued to search for proof of 
anticipation. This was not consistent with 
a desire for a license calling for price control. 


The government insists that the escrow 
agreement indicates illegal cooperation. On 
the contrary, resorting to the use of the 
escrow agreement proves that there was no 
agreement between the three who entered 
into it and the other defendants which sub- 
sequently did so, for when Matthews depus- 
ited its agreement in escrow, it had no 
knowledge that other manufacturers would 
also agree to it. Certainly at that time 
Matthews had no agreement with any of 
the other prospective licensees. 


Westinghouse 


Because no evidence showed that West- 
inghouse knew of the conferences between 
Line and Southern in 1938 at which time 
plaintiff claims the illegal conspiracy orig- 
inated, plaintiff claims that- Westinghouse 
subsequently acquired knowledge of the ille- 
gal purpose to fix prices and joined in such 
conspiracy. 

The Westinghouse license was dated Jan- 
uary 29, 1941, and under it Westinghouse 
was forced to concede price control to Line 
on cutouts covered by two of Line’s patents. 
Plaintiff insists, however, that prior to the 
meeting of June 1, 1939, Westinghouse was 
acquainted with the illegal purpose of the 
alleged scheme to fix prices. The meeting 
of June 1 has been heretofore discussed. 
For nine months thereafter Westinghouse 
continued to search for material that might 
invalidate the Lemmon and Schultz patents. 
It pressed the development of its boric acid 
dropout fuse which was not covered by the 
patents. Its efforts to invent around the 
Kyle patent resulted in the development of 
“Prestite” for enclosed cutouts, and this 
product was placed on the market late in 
1940. 


Schweitzer and Conrad 


At the time of the trial Schweitzer and 
Conrad were supplying about 3% of the 
equipment being sold by all of the licensees 
under the licenses, and, in competition with 
such licensed cutouts, was also selling a 
number of cutouts not under license and not 
under price control. Schweitzer and Conrad 
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had made serious effort to find prior art to 
invalidate the patents, and in negotiations 
sought to limit the scope of the license and 
price control. Like other defendants it was 
ultimately forced over its objections to ac- 
cept the license containing the price control 
provisions. 
Kearney 


Kearney was the only one of the defend- 
ants which took a license under Southern, 
and might therefore be considered to have 
more knowledge, if any, of the agreement 
between Line and Southern than any other 
defendant. However, Kearney was in an 
unusual situation. It began manufacturing 
and selling dropout cutouts in 1932. It filed 
a patent application in 1933. Its patent ap- 
plication was déclared in interference, and 
some applications were pending on October 
3, 1938, when Kearney took a license from 
Southern. In 1938 business relations between 
Kearney and Line Material were somewhat 
strained due to certain infringement suits, 
and the officers of Kearney were apprehen- 
sive that Line Material might not grant it 
a license. While Kearney never registered 
opposition to price control, this was largely 
due to its desire to obtain a license which 
would permit it to remain in the cutout busi- 
ness, which was a substantial part of its line. 
Kearney did not attend the June 1, 1939, 
meeting and except for its license agreement 
did not have any other understanding or 
agreement with Line or Southern. 


Pacific, Johnson, Royal, Porcelain and Railway 


The details as to the other defendants will 
not be discussed. They were relatively small 
operators, They were forced to take out 
licenses, and they did so reluctantly. There 
was no evidence to show they had any 
knowledge of any illegal purpose to fix 
prices. Even if a conspiracy existed be- 
tween Line and Southern, the mere accept- 
ance of a legal license, without more, from 
a member of an illegal conspiracy in itself 
does not make the licensee a party to the 
conspiracy. Gasoline Products Co., Inc. v. 
Champlin Refining Co., 46 F. (2d) 511, 514. 


Defendants Entitled to Judgment of Dismissal 


Therefore, it is my conclusion that all of 
the defendants are entitled to a judgment of 
dismissal, 
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[] 57,456] United States v. The Diamond Match Company; The William Gordon 
Corporation; Berst-Forster-Dixfield Company; Universal Match Corporation; Ohio Match 
Company; Lion Match Company, Inc.; Svenska Tandsticks Aktiebolaget (The Swedish 
Match Company); Transamerican Match Corporation; New York Match Co., Inc.; William 
ie Sua Robert G. Fairburn; Howard F. Holman; Paul Bertil Lind; Frederick Atter- 

erg, et al. 


In the District Court of the United States for the Southern District of New York. 
Civil No. 25-397. April 9, 1946. 


A consent decree entered in an action charging violations of the Sherman Anti-Trust 
Act contains provisions enjoining: entering into agreements to allocate markets, exclude 
others from markets, fixing prices, refrain from producing or restrict the production 
on importation of matches, match machinery or match chemicals; reviving prohibited 
agreements; acting as exclusive agent for other defendants, or having interlocking directo- 
rates with them; selling through or to certain defendants; voting stock of certain defend- 
ants; acquiring more stock of match companies; instituting patent infringement or royalty 
suits; and acquiring match companies except on affirmative showing that competition will 
not be lessened. Named defendants are directed to divest themselves of stock of other 
defendants. Certain defendants are directed to issue royalty-free licenses and to make 
available plans and specifications for match machinery. A foreign defendant is directed 
to issue licenses at reasonable royalties and to issue grants of immunity under foreign 
patents. 

See the Sherman Act annotations, Vol. 1, J 1530.90 and 1590. 


For plaintiff: Wendell Berge, Assistant Attorney General; Seymour D, Lewis, Ernest 
S. Meyers and Lawrence S. Apsey, Special Assistants to the Attorney General; John F. X. 
McGohey, United States Attorney; and Henry V. Stebbins, Basil Estreich and Harry B. 
Swerdlow, Special Attorneys. 

For defendant The Diamond Match Company: Dudley, Stowe & Sawyer, by Ansley 
W. Sawyer. 

For defendants The William Gordon Company, B-F-D Company and Robert G. Fair- 
burn: Sumner S. Kittelle. 

For defendant Universal Match Corporation: 
Reagan. 

For defendant Ohio Match Company: Wise, Roetzel & Maxon, by C. G. Roetzel. 

For defendant Lion Match Company, Inc.: Weisman, Cellar, Quinn, Allan & Spett, 
by Henry S. Bodin. 

For defendants The Swedish Match Company, Transamerican Match Corporation and 
Paul Bertil Lind: White & Case, by Orison S. Marden. 

For defendants New York Match Company and Frederick Atterberg: Lord, Day & 
Lord, by Thomas F. Daly. 

For defendants William A, Fairburn and Howard F. Holman: 
Walker, by Roswell P. C. May. 

SAMUEL MANDELBAUM, United States District Judge. 


Sievers & Reagan, by Franklin E. 


Bleakley, Platt & 


Final Judgment 


Plaintiff, the United States of America, 
having filed its complaint herein on May 
1, 1944; the consenting defendants having 
appeared and filed their answers to such 
complaint denying the substantive alle- 
gations thereof and asserting their inno- 
cence of any violation of law; the parties 
hereto by their attorneys herein having 
severally consented to the entry of this 
final judgment herein without trial or ad- 
judication of any issue of fact or law herein, 
and without admission by any consenting 
defendant in respect of any such issue, and 
defendant Svenska Tandsticks Aktiebolaget 
(The Swedish Match Company) consenting 
to accept jurisdiction of this Court for the 
purpose of this action and for the purpose 
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of any further proceedings under this judg- 
ment upon condition that this judgment 
shall not be deemed an admission, agree- 
ment or finding that said defendant is now 
or was at any time transacting business or 
found in any district, state or territory of 
the United States; 

Now, THEREFORE, before any testimony 
has been taken herein, and without trial 
or adjudication of any issue of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


[Jurisdiction] 


_ 1. The Court has jurisdiction of the sub- 
ject matter herein and of all the parties to 
this judgment and the complaint states a 
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cause of action against the consenting 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, Chap. 647, 26 
Stat. 209, as amended. 


[Applicability of Judgment] 


2. The provisions of this judgment appli- 
cable to any defendant shall apply to each 
of its subsidiaries, successors, assigns and 
nominees and to each of its officers, direc- 
tors, agents and employees, acting in such 
capacity, and to each person acting under, 
through or for them or any of them; pro- 
vided, however, that nothing contained in 
this judgment shall enjoin: 


(A) Business relationships, agreements 
and transactions, otherwise lawful, between 
a defendant and a wholly owned subsidiary, 
and for the purpose of this judgment 
only, (1) defendant Berst-Forster-Dixfield 
Company (now known as and hereinafter 
referred to as B-F-D Company) shall be 
deemed a wholly owned subsidiary of each 
of the defendants The Diamond Match 
Company (hereinafter referred to as Dia- 
mond) and The William Gordon Corpo- 
ration so long as all the outstanding stock 
of B-F-D Company is owned by Diamond 
and The William Gordon Corporation, or 
by Diamond or The William Gordon Corpo- 
ration, and (2) defendants Transamerican 
Match Corporation and New York Match 
Co. Inc. shall be deemed wholly owned 
subsidiaries of defendant The Swedish 
Match Company so long as a majority of 
the stock of Transamerican Match Corpo- 
ration and New York Match Co. Inc. is 
directly or indirectly owned or controlled 
by The Swedish Match Company; or 

(B) Business relationships (including 
common officers, directors, or managers), 
agreements and transactions, otherwise law- 
ful, between The William Gordon Corpo- 
ration and Diamond; or 

(C) Business relationships, agreements 
and transactions, otherwise lawiful, between 
or among any corporation and the directors, 
officers and employees of such corporation 
acting in such capacity. 


[Entering into Agreements, Combinations, 
Conspiracies Enjoined; Proviso] 


3. Each of the defendants Diamond, 
B-F-D Company, The William Gordon 
Corporation, Universal Match Corporation, 
Ohio Match Company, Lion Match Com- 
pany, Inc., Svenska Tandsticks Aktiebolaget 
(hereinafter referred to as The Swedish 
Match Company), Transamerican Match 
Corporation, New York Match Co., Inc., 
William A. Fairburn, Robert G. Fairburn, 
Howard F. Holman, Paul Bertil Lind, and 
Frederick Atterberg, is hereby severally 
and jointly enjoined and restrained from: 
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(A) Entering into, adhering to, main- 
taining or furthering directly or indirectly 
any combination, conspiracy, contract, agree- 
ment, understanding, plan or program with 
each other, or with any manufacturer with 
respect to the product of any manufacturer: 


(1) To allocate or divide markets or to 
assign or allocate quotas or exclusive or 
dominant interests in any market for matches, 
match machinery or match chemicals; 

(2) To refrain from producing or dis- 
tributing matches, match machinery or 
match chemnicals; 


(3) To restrict or limit the production 
or distribution of matches match machinery 
or match chemicals; 


(4) To limit, restrict, or prevent the 
importation into or exportation from the 
United States, its territories or possessions, 
of matches, match machinery or match 
chemicals; 


(5) To exclude any person from any 
market for matches, match machinery or 
match chemicals or to determine the terms 
or conditions to be imposed upon or re- 
quired of any person for the manufacture, 
purchase, sale or distribution of matches, 
match machinery or match chemicals; 


(6) To fix, maintain or adhere to prices, 
terms or conditions for matches, match 
machinery, or match chemicals, to be sold 
or distributed in, or imported into or ex- 
ported from the United States, its terri- 
tories or possessions; 


provided, however, that the provisions of 
this Paragraph 3 shall not relate to any 
such combination, conspiracy, contract, 
agreement, understanding, plan or program 
relating to acts or operations which are out- 
side the scope of ‘‘Commerce” as defined 
in Section 1 of the:Act of Congress of 
October 15, 1914, Chapter 323, 38 Stat. 730, 
commonly known as the Clayton Act. 


[Observing, Reviving Agreements 
Enjoined ; Provisos] 


(B) Observing, carrying out in the future 
or reviving any of the agreements or under- 
standings listed in Appendix A attached 
hereto and made part hereof; provided, 
however, that nothing contained herein or 
in said Appendix A shall prohibit agree- 
ments or understandings, otherwise lawful 
and not otherwise prohibited by any other 
provision of this judgment, between or 
among the parties to any of the agree- 
ments and understandings listed in said 
Appendix A. 


[Exclusive Agency, Interlocking Directorates, 
Etc. Enjoined] 


4. Each of the defendants Diamond, 
B-F-D Company, The William Gordon 
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Corporation, Universal Match Corporation, 
Ohio Match Company, Lion Match Com- 
pany, Inc., The Swedish Match Company, 
Transamerican Match Corporation, and New 
York Match Co. Inc., is hereby severally 
and jointly enjoined and restrained from: 


(A) Acting as exclusive agent of, or 
being the exclusive purchaser from, any 
defendant other than a wholly owned sub- 
sidiary for the distribution or sale of matches, 
match machinery, or match chemicals; 

(B) Having any officer, director, or 
manager who at the same time is an officer, 
director, or manager of any other defend- 
ant or any domestic company, other than 
a wholly owned subsidiary, engaged in the 
manufacture, distribution or sale of matches, 
match machinery or match chemicals, ex- 
cept that any officer, director or manager 
of any of said consenting defendants who 
is, on the date of the entry of this judg- 
ment, an officer, director, or manager of 
defendant Eddy Match Company, Ltd., may 
remain at the same time an officer, director, 
or manager of said Eddy Match Company, 
Ltd., for not more than five (5) years after 
the date of the entry of this judgment. 

5. Each of the defendants Diamond, 
B-F-D Company, The William Gordon 
Corporation, William A. Fairburn, Robert 
G. Fairburn, and Howard F. Holman is 
hereby severally and jointly enjoined and 
restrained from: 

(A) Distributing or selling matches made 
in the United States, its territories or pos- 
sessions, in any foreign market through or 
to defendants, The Swedish Match Com- 
pany, British Match Corporation, Ltd., 
Bryant & May, Ltd., or Eddy Match Com- 
pany, Ltd., their subsidiaries, agents or 
successors, or any foreign match producer 
known to be controlled directly or indirectly 
by said defendants, The Swedish Match 
Company, British Match Corporation, Ltd., 
Bryant & May, Ltd., or Eddy Match Com- 
pany, Ltd., their subsidiaries, agents or 
successors; 

(B) For a period of five years from the 
date of the entry of this judgment, directly 
or indirectly purchasing from or acting as 
an agent of defendants The Swedish Match 
Company, Transamerican Match Corpo- 
ration, or New York Match Co. Ine., or 
any of their subsidiaries, agents, or suc- 
cessors known to be such, for the sale or 
distribution of matches, match machinery, 
or match chemicals in the United States, 
its territories or possessions; 

(C) Acting as an exclusive agent of, or 
being the exclusive purchaser from any 
foreign match producer or distributor for 
the distribution or sale of matches, match 
chemicals or match machinery in the United 
States, its territories or possessions. 
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[Divesting of Stock Directed] 


6. Defendant B-F-D Company is directed 
within five years from the date of the entry 
of this judgment to divest itself of its capi- 
tal stock holdings in defendants Ohio Match 
Company and Lion Match Company, Inc. 


7. Defendant The William Gordon Cor- 
poration is directed within three years from 
the date of the entry of this judgment to 
divest itself of its capital stock holdings in 
defendants Ohio Match Company and Lion 
Match Company, Inc. 


[Voting Stock Owned in Certain Defendants, 
Acquiring More Stock Enjoined; 
Proviso} 


8. Each of the defendants Diamond, 
B-F-D Company, The William Gordon 
Corporation, William A. Fairburn and 
Robert G. Fairburn and his respective wife, 
children, parents, brothers and sisters, or 
wera is hereby enjoined and restrained 
rom: 


(A) Voting, in person or by proxy, stock 
which each respectively owns, controls or 
represents, of defendants Universal Match 
Corporation, Ohio Match Company, Lion 
Match Company, Inc., Eddy Match Com- 
pany, Ltd., or British Match Corporation, 
Ltd.; provided that defendant The William 
Gordon Corporation may vote the stock 
which it owns of defendants Ohio Match 
Company and Lion Match Company, Inc. 
during the period of three years from the 
date of the entry of this judgment; 

(B) Acquiring or controlling, directly or 
indirectly, any more stock of any domestic 
or foreign match company than he or it or any 
of its wholly owned subsidiaries held, benefici- 
ally or otherwise, on the date of the filing of 
the complaint herein, or on the date of entry 
of this judgment, whichever date represents 
the smaller amount of stock, unless such 
additional stock is acquired in the form of 
a regular stock dividend declared and issued 
by the corporation whose stock is thus held, 
or as a result of a change in the capital 
structure or a distribution of surplus or 
capital of such corporation which does not 
change the relative stock holding of any 
such defendant in relation to the total out- 
standing stock of the same class in such 
corporation at the time of such change in 
capital structure; provided, however, that, 
without passing upon the legality thereof, 
this judgment shall not prevent the defend- 
ants Diamond, B-F-D Company and The 
William Gordon Corporation, and William 
A. Fairburn and Robert G. Fairburn, and 
his respective wife, children, parents, brothers 
and sisters and nominees, from acquiring 
any additional stock in defendants Diamond 
and B-F-D Company; and provided, fur- 
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ther, that without passing upon the legality 
thereof, this judgment shall not prevent the 
creation or acquisition of any wholly owned 
subsidiary in any foreign country or the 
acquisition of any interest in any foreign 
firm or corporation in which no interest is 
owned or held by any other defendant. 


[Plans and Specifications To Be 
Made Available] 


9. Each of the defendants, Diamond and 
B-F-D Company is directed for a period of 
five (5) years from the date of the entry 
of this judgment to make available for in- 
spection and copying at its office or other 
convenient place designated for such pur- 
pose by such defendant, upon request in 
writing addressed to the Secretary of such 
defendant, to any person engaged or intend- 
ing to engage in the match manufacturing 
business, any and all existing plans and 
specifications, for match machinery in gen- 
eral commercial operation, which it owns 
or controls prior to or on the date of entry 
of this judgment, at a nominal and non- 
discriminatory price; provided, that each 
said defendant is not required to furnish 
such information to any other defendant 
unless said other defendant agrees recipro- 
cally to furnish such plans and specifications 
as it may own or control prior to or on the 
date of the entry of this judgment. The 
provisions of this paragraph shall become 
effective one hundred and twenty (120) days 
after the date of the entry of this judgment 
unless the Court allows said defendants 
further time upon motion, of which fifteen 
(15) days’ notice shall be given to the 
Attorney General, and a showing to the 
Court that said defendant has not been 
able, in the exercise of due diligence, to 
assemble the aforesaid plans and specifi- 
cations within the time herein allowed. 


[Defendants Diamond and B-F-D Directed 
To Issue Royalty-free Licenses; Patent 
Infringement, Royalty Suits 
Enjotned] 

10. Each of the defendants Diamond and 
B-F-D Company is hereby . 

(A) Directed to grant to any applicant 
making written request therefor, an un- 
restricted and royalty-free license to make, 
use and sell any product or process relating 
to matches or their manufacture, covered 
by any existing patent or patent application, 
including all divisions, continuations, ex- 
tensions or reissues of such patents or 
patent applications owned or controlled by 
each said defendant on the date of the entry 
of this judgment; ae 

(B) Enjoined from instituting or threaten- 
ing to institute suits for patent infringement 
or suits to collect royalties which are based 
upon any of the patents or patent appli- 
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cations relating to matches or their manu- 
facture including all divisions, continuations, 
extensions or reissues of such patents or 
patent applications owned or controlled by 
each said defendant on the date of the 
entry of this judgment. 


[Non-discriminatory Sales Directed] 


11. Defendant Diamond, so long as it 
holds stock of Eddy Match Company, Ltd. 
or British Match Corporation, Ltd., is 
directed to sell and deliver in the United 
States at non-discriminatory prices, to any 
bona fide purchaser for export, except as 
prohibited in Paragraph 5(A) hereof, to 
any market in the world, matches made by 
it, with due regard to the requirements of 
its domestic customers and its then manu- 
facturing capacity. 


[Defendant Swedish Match Directed to Issue 
Royalty-free Licenses; Patent Infringe- 
ment, Royalty Suits Enjomed| 


12. Defendant The Swedish Match Com- 
pany is hereby 

(A) Directed to grant to any applicant 
making written request therefor an un- 
restricted and royalty-free license to make, 
use and sell any product or process, di- 
rectly or indirectly, relating to everlasting 
or reignitable matches or their manufacture 
covered by United States letters patent or 
patent applications, including all divisions, 
continuations, extensions or reissues of such 
patents or patent applications owned or 
controlled by said defendant on the date of 
the entry of this judgment, including, but 
not limited to, the following: 


U.S. Nos. 2,015,383—Foldi and Koenig 
2,093,516—Foldi and Koenig 
1,903,838—Ringer 
1941,621—Ringer 
2,059,807—Ringer 


(B) Enjoined from instituting or threaten- 
ing to institute suits for patent infringement 
or suits to collect royalties which are based 
upon any of the United States letters patent 
or patent applications, including all divisions, 
continuations, extensions, or reissues of 
such patents or patent applications owned 
or controlled by said defendant on the date 
of the entry of this judgment, referred to 
in subparagraph (A) hereof. 


[Issuing of Grants of Immunity Directed] 


13. Defendant The Swedish Match Com- 
pany is hereby directed to issue to any 
applicant making written request therefor, 
an unrestricted and unconditional grant of 
immunity under foreign patents or appli- 
cations for foreign patents corresponding 
to the United States letters patent and 
patent applications referred to in Paragraph 
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12 hereof, to import into, and to sell or to 
use, and to have imported, sold or used in, 
any country, any match product made in 
the United States. 


[Licensing Directed] 


14. Defendant The Swedish Match Com- 
pany is directed to grant to any applicant 
therefor a non-exclusive, non-assignable and 
unrestricted license to make, use and sell, 
save for a uniform reasonable royalty, un- 
der any patented invention of The Swedish 
Match Company, its subsidiaries, successors, 
assigns or nominees, conceived within five 
years after the date of the entry of this 
judgment relating to everlasting or re-ignit- 
ible matches. Any applicant for such license 
who fails to agree with The Swedish Match 
Company upon a reasonable royalty may 
apply to this Court, after notice ‘to the 
Attorney General, to determine the reason- 
able royalty for such license. 


[Sales to Diamond Enjoined] 


15. Each of the defendants The Swedish 
Match Company, Transamerican Match 
Corporation and New York Match Co., Inc. 
is enjoined, for a period of five years from 
the date of the entry of this judgment, from 
directly or indirectly selling matches, match 
machinery or match chemicals to Diamond 
or having Diamond as an agent for the 
distribution or sale of* matches, match 
chemicals or match machinery, 


[Acquisitions Lessening Competition 
Enjoined; Provisos] 


16. Each of the consenting defendants is 
enjoined from acquiring any company other 
than a wholly owned subsidiary, engaged 
in the manufacture and sale of matches, 
match machinery or match chemicals in the 
United States, its territories or possessions, 
except after an affirmative showing that 
such acquisition will not unreasonably re- 
Strain or lessen competition; provided that, 
without passing upon the legality thereof, 
the provisions of this paragraph shall not 
apply to the first purchase by The Swedish 
Match Company of any domestic company, 
excepting a defendant herein, engaged in 
the manufacture of matches, match ma- 
chinery or match chemicals. Such showing 
shall be made before this Court upon sixty 
(60) days’ notice to the Attorney General, 
and if satisfied, the Court may, upon such 
terms and conditions as may be appropriate, 
permit such acquisition. 


[Exempted Activities, Agreements] 


17. This judgment shall have no effect 
with respect to agreements or activities 
authorized or permitted by the Act of 
Congress of April 10, 1918, commonly called 
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the Webb-Pomerene Act, or acts amenda- 
tory thereto, nor shall it have any effect 
with respect to agreements or activities 
authorized or permitted by the Act of 
Congress of 1937, commonly called the 
Miller-Tydings proviso to Section 1 of the 
Sherman Anti-Trust Act (15 U.S. C. Sec. 1). 


[Access of Department of Justice to Records 
and Interviews; Reporits| 


18. For the purpose of securing compli- 
ance with this judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or an 
Assistant Attorney General and on reason- 
able notice to any of the consenting de- 
fendants who may then maintain offices in 
the United States or otherwise is subject 
to the jurisdiction thereof, be permitted, 
subject to any legally recognized privilege, 
(1) access during the office hours of such 
defendants to all their books, ledgers, ac- 
counts, correspondence, memoranda and 
other of their records and documents in 
the possession or under the control of 
such defendants relating to any matters 
contained in this judgment; (2) subject to 
the reasonable convenience of such defend- 
ants and without restraint or interference 
from them, to interview officers or em- 
ployees of such defendants, who may have 
counsel present, regarding any such matters; 
and (3) upon such request said defendants 
shall submit such reports in writing with 
respect to the matters contained in Para- 
graphs 5 to 15 inclusive, hereof, as may 
from time to time be reasonably necessary 
to the enforcement of this judgment, pro- 
vided, however, that no information obtained 
by the means provided in this paragraph 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this judgment, or ds other- 
wise required by law. 


[Reports of Purchases in Russia, Japan] 


19. Each of the defendants Diamond and 
B-F-D Company is directed, for a period 
of five years from the date of the entry of 
this judgment, to file with the Attorney 
General an annual report of its respective 
purchases of matches, match machinery or 
match chemicals fom any producer or dis- 
tributor of said products in Russia or Japan. 


[Jurisdiction Retained} 


20. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this judgment to apply to the 
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Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this judgment, for the amendment, 
modification or termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith or for the punishment 
of violations thereof. 


Appendix A. 


(1) The 1903 Agreement between Diamond and 
The Swedish Match Company and renewals 
Sane alleged in paragraph 41 of the com- 
plaint. 


(2) The 1901 Agreement between Diamond and 
Bryant & May, Ltd. alleged in paragraph 43 of 
the complaint. 


(3) The 1920 Agency Agreement between Dia- 
mond and The Swedish Match Company alleged 
in paragraph 52 of the complaint. 


(4) The 1920 Memorandum Agreement be- 
tween Diamond and The Swedish Match Com- 
pany alleged in paragraphs 53 and 54 of the 
complaint. 

(5) The 1920 oral understanding between W. 
A. Fairburn and Ivar Kreuger alleged in para- 
graph 54 of the complaint. 

(6) The agreement or understanding among 
Diamond, B-F-D Company and British Match, 
Ltd. alleged in the last sentence of paragraph 62 
of the complaint. 

(7) The 192g Paris Agreement between W. A. 
Fairburn and Ivar Kreuger alleged in para- 
graph 68 of the complaint. 

(8) The May 1930 Renewal Agreement between 
Diamond and The Swedish Match Company 
alleged in paragraph 74 of the complaint. 
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(9) The Agreement of November 20, 1929 be- 
tween W. A. Fairburn and Ivar Kreuger al- 
leged in paragraph 75 of the complaint. 


(10) The 1934 Agreements between Diamond 
and The Swedish Match Company alleged in 
paragraph 83 of the complaint. 

(11) The agreement of October 2, 1935 between 
Diamond and The Swedish Match Company al- 
leged in paragraph 87 of the complaint. 

(12) The tentative Agency Agreement of July 
1939 between Diamond and The Swedish Match 
Company and the 1940 Agreement with respect 
thereto alleged in paragraph 88 of the complaint. 

(13) The agreement of 1921 between Ohio 
Match Company and Diamond alleged in the first 
sentence of paragraph 90 of the complaint. 

(14) The agreements between Universal Match 
Corporation and Diamond and Lion Match Com- 
pany, Inc. and Diamond alleged in paragraph 91 
of the complaint. 

(15) The 1922 Agreement between Uniform 
Chemical Products, Inc. and Chemische Fabrik 
Griesheim Elektron of Germany, and all modi- 
fications, renewals and supplemental agreements 
and understandings alleged in paragraph 94 of 
the complaint. 

(16) The agreement between Uniform Chem- 
ical Products, Inc. and Oldbury Electro-Chem- 
ical Co. alleged in paragraph 95 of the com- 
plaint. 

(17) The understanding among Diamond, 
B-F-D Company, Universal Match Corporation, 
Ohio Match Company and Lion Match Company, 
Inc. alleged in the last sentence of paragraph 
131 of the complaint; and all modifications, re- 
newals or supplemental agreements and under- 
standings relating to the agreements or under- 
standings set forth in items 1 to 17 in this 
Appendix A referred to in paragraph 3 of this 
Judgment, 


[7 57,457] W. R. McCain v. Socony-Vacuum :Oil Company, Inc.; Empire Oil and 
Refining Company; Continental Oil Company; Shell Petroleum Corporation; Sinclair 
Refining Company; Mid-Continent Petroleum Corporation; Phillips Petroleum Company; 


Skelly Oil Company. 


In the District Court of the United States for the Western District of Missouri, South- 


ern Division. No. 422. December 7, 1945. 


Memorandum opinion on motion for summary judgment and on motion to require 
the plaintiff to make a more definite statement of claim. 

In an action for treble damages for loss of profits resulting from a conspiracy to fix 
the price of gasoline so low that plaintiff’s oil company was compelled to operate at a 
loss, defendant’s motion for a summary judgment is denied. Plaintiff must prove loss to 
his property or business, an issue which cannot be determined on the pleadings. 

See the Sherman Act annotations, Vol. 1, | 1640.652. 

In a treble damage suit a motion for a more definite statement of plaintiff’s claim is 
denied where the complaint is quite specific as to the nature of the claim, and there appears 
no reason why defendants cannot prepare respgnsive pleadings. 

See the Sherman Act annotations, Vol. 1, | 1640.555. 

For plaintiff: Sizer & Myers, Monett, Mo. and Frank B. Williams, Springfield, Mo. 

For defendants: Vinson, Elkins, Weems & Francis and David T. Searls, Houston, 
Tex.; Mann & Mann and Frank C. Mann, Springfield, Mo.; and Gladys Stewart, Ava, Mo. 


ALpert L, REEVES, United Sates District Judge. 
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[Nature of Proceedings] 


The defendants have filed their joint mo- 
tion for a summary judgment under the 
provisions of paragraph (b) Rule 56 Federal 
Rules of Civil Procedure. In the alter- 
native they seek a ruling that the plaintiff 
be required to make a more definite state- 
ment of his claim in the event the motion 
for a summary judgment is denied. 

The suit was instituted under the provi- 
sions of Section 15, Title 15 U. S. C. A., as 
follows: 

‘‘Any person who shall be injured in his busi- 
ness or property by reason of anything forbid- 
den in the anti-trust laws may sue therefor in 
any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, anc shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.’’ 


[Prior Conviction of Defendants] 


Section 1 of said Title 15, supra, condemns 
as illegal “every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several tates, or with foreign nations, 

Pursuant to the latter section the defend- 
ants were convicted of having violated the 
provisions thereof. Such conviction was 
affirmed, United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, and was upon an indict- 
ment which charged the several defendants 
with having “combined and conspired to- 
gether for the purpose of artificially raising 
and fixing the tank car prices of gasoline 
in the aforementioned spot markets, and, 
as intended by them, defendants have ar- 
tificially raised and fixed said spot market 
tank car prices of gasoline and have main- 
tained said prices at artificially high and 
non-competitive levels, and at levels agreed 
upon among them and have thereby inten- 
tionally increased and fixed the tank car 
prices of gasoline contracted to be sold and 
sold in interstate commerce as aforesaid 
* * * and have arbitrarily, by reason of 
the provisions of the prevailing form of 
jobber contracts above described in para- 
graph 11, exacted large sums of money from 
thousands of jobbers with whom they have 
had such contracts * * * and in turn 
have intentionally raised the general level 
of retail prices prevailing * * *. In so 
doing, defendants have then and there en- 
gaged in an unlawful combination and con- 
spiracy in restraint of trade and commerce 
in gasoline among the several states of the 
United States * * *,” 


[Plaintiff's Allegations] 


The plaintiff asserts that Purity Oil Com- 
pany, a local corporation wholly owned and 
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controlled by him, became and was the 
victim of such conspiracy and became and 
was entitled to maintain an action perforce 
the provisions of said Section 15, Title 15, 
supra. It is further claimed by the plaintiff 
that he was president, treasurer, general 
manager, and operator of said Purity Oil 
Company from 1930 until it was adjudged 
a bankrupt on September 23, 1938; that 
during that period the said corporation was 
engaged in “a general business of selling 
oils, gasoline and other products in South- 
west Missouri in said Mid-Western area; 
* * * operated bulk stations at Aurora, 
Greenfield, Mansfield, West Plains, Winona 
and Springfield, Missouri, and furnished 
gasoline for approximately 200 filling sta- 
tions, having approximately 350 pumps.” 
The injury to its business and property was 
alleged by paragraph 5 of the complaint, as 
follows: 

‘‘k * * defendants set a price on gasoline in 
the territory supplied by plaintiff's corporation 
* * * and thereby reduced the spread of profit 
between the refineries and the sales by the serv- 
ice stations of said defendants to such a small 
amount that it would not meet the overhead 
and ordinary expenses of plaintiff’s said corpo- 
ration in the operation of its bulk plants and 
service stations and thereby forced plaintiff’s 
said corporation to market gasoline at a price, 
fixed by defendants, as charged in said indict- 
ment, insufficient to pay the costs of marketing 
said gasoline; that this spread on gasoline was 
generally 51%4¢, 2¢ to the jobber and 3%4¢ to the 
independent service station, at which price it 
was impossible for plaintiff's corporation to 
operate its business at a profit and which fixed 
price compelled said corporation to operate at 
a loss, as a direct, natural and proximate result 
of said conspiracy; that because of this condi- 
tion, plaintiff's said corporation lost a large 
amount of money in the years 1935, 1936, 1937, 
and 1938, as hereinafter more specifically set 
forth.” 


Thereafter the plaintiff scheduled specific 
losses claimed to have been sustained by his 
said corporation. It appeared from the com- 
plaint that, after adjudication in bankruptcy 
and after the due administration of the estate 
of said Purity Oil Company, its unliquid assets 
were sold by the trustee, among other items 
being the right of action for damages against 
these defendants. By mesne and interme- 
diate transfers the plaintiff acquired the 
chose or right of action and thereafter insti- 
tuted this suit. 


[Defendants’ Contentions] 


Not only do the defendants assert that 
they are entitled to a summary judgment, 
that plaintiff take nothing by his action, or, 
in the alternative, that he be required to 
specify more particularly and definitely a 
statement of his claim, but, that, in addition, 
the action violates the law of champerty and 
maintenance. 
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All of these contentions will be noticed 
and further statement of facts will be made 
in the course of this memorandum opinion 
if same should become pertinent. 


[Theory of Defendants ] 


1. It is the theory of the defendants that 
the complaint is defective because it does 
not appear therefrom .that the plaintiff’s 
predecessor absorbed the increases in retail 
prices and jobber prices and in consequence 
no injury accrued to his predecessor, the 
Purity Oil Company, 


[Cases Discussed] 


The defendants rely upon a number of 
somewhat similar cases adjudicated in their 
favor on similar motions. Attention is par- 
ticularly called to the case of Clark Oil Com- 
pany v. Phillips Petroleum Co., 148 F. 2d 580. 
A judgment dismissing the action was af- 
firmed by the court of appeals. It was the 
contention of the plaintiffs in that case, that, 
as a predicate for recovery, it was only nec- 
essary to establish conspiracy and the in- 
crease “in the price of gasoline.” Plaintiffs’ 
counsel believed that that was sufficient to 
entitle plaintiffs to a verdict of a jury. The 
court of appeals held otherwise and quoted 
from Adams v. Mills, 286 U. S. 397, as 
follows: 

*“«*The mere fact that the existence of a con- 
spiracy to raise prices is established is not suffi- 
cient ipso facto, to support a judgment for 
damages under the Sherman Act, * * * It is to be 
noted that here a recovery is sought for triple 
damages, a privilege that immediately suggests 
necessary definiteness in the basis of damages as 
ok dented to the violation of the Federal 

Ct 


Quite clearly it became the duty of the 
court to grant a motion for a summary judg- 
ment upon such a theory. 

In the Seventh Circuit, it was likewise 
ruled in Northwestern Oil. Co. v. Socony- 
Vacuum Oil Co., Inc., et al., 138 F. 2d 967. 
In the latter case the plaintiff lost from fail- 
ure of proof to show “whether it had in 
fact escaped damages by fixing equivalently 
larger selling prices, thus passing on the 
increased cost to its purchasers.” In the 
opinion the court said: 

‘““* * * the Clayton Act does not permit re- 
covery by plaintiff in causes such as this for 
unlawful prices as such but authorizes recovery 
only of pecuniary loss to property or business.” 


The gist of the decision is found in the fol- 
lowing language, (1. c. 971): 

“Inasmuch as plaintiff has wholly failed to 
prove any loss to its property or business but 
rather has shown, by all reasonable inferences, 
that the increased cost of which it complained 
was passed on to the ultimate consumer, the 
court rightfully directed a verdict for de- 
fendant.”’ 
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_ In this case, unless the plaintiff shows that 
its predecessor actually sustained injury to 
its property or its business, then a verdict 
for the defendants should be directed. How- 
ever, that point cannot be reached on a 
motion for a summary judgment on the 
pleadings and supporting data. 

In_the case of Leonard v. Socony-Vacuum 
Oil Co., Inc., et al., 130 F. 2d 535, disposition 
was made of that case on a purely technical 
question. The plaintiff prematurely ap- 
pealed from an order of the court granting 
the motion for a partial summary judgment. 

The case that appears to be decisive of the 
Cees here presented is Twin Ports Oil 

o. uv. Pure Oil Co., 119 F. 2d 747. The 
complaint in the latter case was somewhat 
similar to the complaint in this case. The 
issues were made up and the case was tried. 
The plaintiff was cast, because, as stated in 
the opinion, (1. c. 750): 

“It is evident from the argument of appel- 
lant’s counsel in their brief that they found it 
impossible to show that an increase in the price 
of gasoline to appellant was not immediately 


' reflected in a corresponding increase in the re- 


tailers’ price during the years in question. 
Therefore, there was no loss in margins, nor in 
the sale of appellant’s property that could be 
attributed to this so-called buying program. 
There was Cox’s testimony, however, that, as a 
result of this buying program, the tank car 
prices of gasoline had been raised by a little 
over two cents per gallon. Of course this could 
in any event result in no damage to appellant, 
absent proof that its selling price was not cor- 
respondingly increased, and particularly since 
its contract with appellee protected the stability 
of its margins.’’ 


[Defendants Not Entitled to Summary 
Judgment | 


The defendants are not entitled to a sum- 
mary judgment, 


[Motion for More Definite Statement of 
Claim] 


2, As stated, in the alternative, the de- 
fendants ask for a more definite statement 
of the claim asserted by the plaintiff. It has 
been frequently pointed out by this court, 
as well as other courts, that the motions 
for a more definite statement or for bills of 
particulars have tended toward obsolescence 
in the light of the discovery rules. 

It was the purpose of Rule 8 (a) Federal 
Rules of Civil Procedure, to require brevity 
in pleadings. To enforce the provisions of 
Rule 12 (a) Federal Rules of Civil Proce- 
dure, wouid restore the former practices of 
verbosity and prolixity in pleadings. By 
requests for admissions, by interrogatories, | 
or by depositions, the defendants can easily 
obtain informative details of plaintiff’s claim. 
However, adverting to the complaint, it is 
quite specific as to the nature of the claim 
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and there appears no reason why the de- 
fendants cannot prepare and file responsive 
pleadings. 


{Motion for More Definite Statement 
Overruled] 


The motion for a more definite statement 
should be overruled. 


[Issue of Champerty |] 


3. The last matter urged by the defend- 
ants is that the action is champertous and 
therefore violates the policy of our law. 

‘“‘Champerty consists of an agreement whereby 
a person without interest in another’s suit 
undertakes to carry it on at his own expense, in 
whole or in part, in consideration of receiving 
in the event of success, a part of the proceeds 
of the litigation.”’ (14 C. J. S. Section 1, p. 356.) 


Ordinarily champerty and maintenance mean 
that the action is carried on in the name of 
another, and not the champerter. In this 
case, the plaintiff asserts that he had a 
considerable interest in the corporate entity 
claimed to have been forced into bankruptcy. 
In fact, according to the averments of the 
complaint, Purity Oil Company was an alter 
ego of the plaintiff. After distribution had 
been made to creditors in regular proceed- 
ings the plaintiff acquired the right of action 
appertaining to his corporate entity and has 
brought this suit. As said by Mr. Justice 
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Story in his admirable work on Equity 
Jurisprudence: 

“ ‘But the doctrine of the common law as to 
champerty and maintenance is to be understood 
with proper limitations and qualifications, and 
cannot be applied to a person having an interest 
or believing that he has an interest in the swb- 
ject in dispute and bona fide acting in the suit; 
for he may lawfully assist in the defense or 
maintenance of that suit.’ ’’ 


This excerpt was quoted approvingly by 
Judge Larnm of the Missouri Supreme 
Court, in Breeden v. Insurance Co., 220 Mo. 
327, |. c. 424. 


[No Violation of Law of Champerty] 


In the comparatively recent case of Curry 
v. Dahlberg, 110 S. W. 2d 742, 1. c. 748, Judge 
Hyde expressed the objective of the law as 
follows: 

“The purpose of the law of champerty and 
maintenance was to prevent officious intermed- 
dling in the affairs of others for purposes of 
speculation or other unworthy motives, and to 
prevent the strong and influential men of early 
English times from oppressing the weak.’” 


Certainly this is not a contest wherein the 
plaintiff, as a strong and influential man, is 
endeavoring to oppress the weak. The com- 
plaint should not be dismissed upon the 
theory that the action of plaintiff violates 
the law of champerty and maintenance. 


_ _ [| 57,458] United States v. Western Precipitation Corporation, International Pre- 
cipitation Company, Research Corporation and Walter A. Schmidt. 


In the District Court of the United States for the Southern District of California, 
Central Division. Civil Action No. 4677-CC. April 11, 1946. 


A consent decree entered in an action charging violations of the Sherman Anti- 


Trust Act contains provisions enjoining defendants from adhering to any agreements 
to allocate territories, fix prices, restrict imports and exports, refrain from competition, 
grant licenses or assign patents in accordance with agreed allocation of markets, require 
the approval of patent licensees or assignees in order to issue licenses under or assign 
other patents, or exclude others from the manufacture, use or distribution of processes, 
products or inventions for electrical precipitation. Patent infringement or royalty suits 
are also enjoined. Certain contracts and agreements are cancelled and their further per- 
formance or revival enjoined. Defendants are directed to file with designated libraries 
bibliographies of articles and operating and instruction manuals concerning their electrical 
precipitation installations. 


See the Sherman Act annotations, Vol. 1, 1530.90, 1590. 


For plaintiff: Wendell Berge, Assistant Attorney General, Robert Nitschke and Elliott 
H. Moyer, Special Assistants to the Attorney General, Robert J. Rubin, Special Attorney, 
and Charles H. Carr, United States Attorney. 


For defendantS Western Precipitation Corporation, International Precipitation Com- 
roe eee A. Schmidt: Mitchell, Johnson & Bates, by Clive W. Johnson, New 
ork, N. Y. 


For defendant Research Corporation: Milbank, Tweed, Hope, Hadley & McCloy b 
Timothy N. Pfeiffer, New York, N. Y. and Fred E. Pettit, Jr., Los Anglers Calif, hes 
J. F. T. O'Connor, United States District Judge. 
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Final Judgment 


_ Plaintiff, United States of America, hav- 
ing filed its complaint herein on August 
14, 1945, and all the defendants having ap- 
peared and filed their answers to such com- 
plaint denying the substantive allegations 
thereof; and all the parties hereto by their 
attorneys herein having severally consented 
to the entry of this final judgment herein 
without trial or adjudication of any issue of 
fact or law herein and without admission 
by any defendant in respect of any such 
issue; 


Now, THEREFORE, before any testimony has 
been taken herein, and without adjudication 
of any issue of fact or law herein, and 
upon the consent of all the parties hereto, it 
is hereby 


ORDERED, ADJUDGED AND 
DECREED, 


as follows: 
J 


[Jurisdiction and Cause of Action] 


The Cotrt has jurisdiction of the stbject 
matter herein and of all the parties hereto. 
The complaint herein states’/a cause of ac- 
tion against the defendants under Section I 
of the Act of Congress of July 2, 1890, en- 
titled “An Act to Protect: Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies”, as amended, being commonly 
known as the Sherman Antitrust Act. 


Te 
[Definitions] 


For the purposes of this judgment: 


(a) ‘‘Patent’’ or ‘“‘patent application’’ shall 
include continuations, renewals, reissues or di- 
visions of any such patent or patent application. 


(b) “Electrical precipitation’’ means the art 
of separating suspended particles from gases by 
any method or combination method wherein at 
least one step consists in subjecting the gases 
under treatment, in whole or in part, to the 
action of an electrical field between opposing 
electrodes. 

(c) ‘Operating and Instruction Manuals’ 
shall mean copies of manuals which have been 
furnished by one of the defendants to a customer 
in connection with an installation in the field 
of electrical precipitation erected for the cus- 
tomer by that defendant, the said manuals con- 
taining descriptive matter, drawings, and direc- 
tions for operation and maintenance 

(d) The terms of this judgment applicable to 
any defendant shall apply to the officers, direc- 
tors, agents,, employees, successors, domestic 
and foreign subsidiaries, and assigns of such 
defendant, and to any person acting or claiming 
to act under, through or for such defendant. 

(e) The term co-conspirator shall include 
Lodge-Cottrell, Ltd., a corporation organized 
and existing under the laws of the United King- 
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dom, and having offices and principal place of 
business in Birmingham, England; Siemens- 
Schuckert Werke, A. G., a corporation organized 
and existing under the laws of Germany, with 
offices and principal place of business at Berlin, 
Germany; Metallgesellschaft, A. G., a corpora- 
tion organized ‘and existing under the laws of 
Germany, with offices and principal place of 
business at Frankfurt-am-Main, Germany;, Sie- 
mens-Lurgi-Cottrell-Elektrofilter-Gesellschaft, m. 
b. H. fur Forschung und Patentverwertung, a 
corporation organized and existing under the 
laws of Germany, with offices and principal 
place of business at Berlin, Germany, and each 
of their respective officers, directors, agents, 
employees, successors, domestic and foreign 
subsidiaries, and assigns, and any person acting 
or claiming to act under, through or for them or 
any of them. 


III 
[Contracts Cancelled] 


‘Lhe contracts dated July 7, 1931, among 
International Precipitation Company, West- 
ern Precipitation Company, Research 
Corporation, Lodge-Cottrell Ltd.; Siemens- 
Schuckert Werke A. G., Metallgesellschaft 
Aktiengesellschaft, Siemens-Lurgi-Cottrell- 
Elektrofilter-Gesellschaft m. b. H., a copy 
of which is attached hereto as Exhibit A 
[not reproduced]; the agreement dated 
March,21, 1940, between Research Corpo- 
ration; Western Precipitation Corporation 
and International Precipitation Company, a 
copy of which is attached hereto as Exhibit 
B [not reproduced]; the agreement dated 
February 24, 1943, between Research Cor- 
poration, Western Precipitation Corpora- 
tion and International Precipitation Company, 
a copy of which is attached hereto as Ex- 
hibit C [not reproduced]; and the contract 
letter of February 24, 1943 from Western 
Precipitation Corporation to Research Cor- 
poration, approved by International Preci- 
pitation Company ‘and Research Corporation, 
a copy of which is attached heréto as Ex- 
hibit D.[not reproduced]; and all agree- 
ments amendatory or supplemental thereto, 
are hereby cancelled and decreed to be null 
and void and each of the defendants is 
hereby perpetually enjoined and restrained 
from the further performance of any of the 
provisions of such agreements and of any 
agreements amendatory or supplemental 
thereto and from adopting, adhering to, or 
furthering any course of conduct for the 
purpose or with the effect of maintaining, 
reviving, or reinstating anv of such agree- 
ments, provided however, that this Section 
III of this judgment shail not be deemed 
to terminate any right to manufacture, use, 
or sell, or to grant licenses or sublicenses, 
heretofore vested in any defendant in, to, 
or under any patent or patent application 
existing on the date of this judgment. 
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IV 
[Activities Enjoined] 


Each of the defendants is hereby perpetu- 
ally enjoined and restrained from entering 
into, adhering to, maintaining or furthering 
any contract, agreement, understanding, 
plan or program with any other defendant 
or with any co-conspirator: 


(a) To allocate, divide or restrict terri- 
tories or markets for the manufacture, use 
or distribution of processes, inventions, 
products, apparatus, or installations for, or 
relating to, electrical precipitation or any 
substitute for electrical precipitation. 


(b) To fix, determine, maintain or ad- 
here to prices or terms and conditions of 
payment to be quoted, submitted to or re- 
quired of or by any other person in the 
manufacture, use or distribution of any 
process, invention, product, apparatus or in- 
stallation for, or relating to, electrical pre- 
cipitation or any substitute for electrical 
precipitation. 

(c) To exclude any person from, or to 
restrict or limit any person in the manu- 
facture, use or distribution of any process, 
invention, product, apparatus or installation 
for, or relating to, electrical precipitation or 
any substitute for electrical precipitation. 


(d) To limit, restrict or prevent the im- 
portation into or exportation from the 
United States, its territories or possessions 
of any process, invention, product, appara- 
tus or installation for, or relating to, elec- 
trical precipitation or any substitute for 
electrical precipitation. 

(e) To refrain from competition or to 
leave any person free from competition in 
any territory or market in the manufacture, 
use or distribution of processes, products, 
inventions, apparatus or installations for, or 
relating to, electrical precipitation or any 
substitute for electrical precipitation. 

(f) To grant patent licenses or immuni- 
ties or to assign patents in accordance with 
any agreed upon allocation or division of 
markets or territories, or to require the ap- 
proval of the licensee under, or the assignee 
of, any patent relating to electrical precipi- 
tation for the issuance of any license un- 
der, or the grant of any assignment of, 
any other patent relating to electrical pre- 
cipitation, 

The provisions of this Section IV shall 
not affect, or pass on, the legality of re- 
lationships between a defendant and any 
wholly owned and controlled subsidiary of 
such defendant. 


Me 


Each of the defendants is hereby perpetu- 
ally enjoined and restrained from: 
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(a) Asserting or attempting to assert in 
any manner or at any time any right or 
power based on the patent laws of the 
United States to exclude any person from, 
or to restrict or condition any person in, 
the manufacture, use or sale of any inven- 
tion described or claimed in any United 
States Letters Patent listed in, or issued 
on any application listed in, Schedule I 
annexed hereto and made a part hereof. 

(b) Instituting or threatening to insti- 
tute or maintaining at any time any suit 
or proceeding for infringement, or to col- 
lect or realize damages, royalties or com- 
pensation from any person under (1) any 
United States Letters Patent listed in, or 
issued on any application listed in Sched- 
ule I annexed hereto and made a part 
hereof, or (2) any foreign patent corre- 
sponding to anv United States Letters 
Patent or application for a patent listed in 
Schedule I on account of the importation, 
use or sale in any country of a product 
made in the United States. 


VI 


[Information to Be Filed with Designated 
Libraries] 


Each of the defendants is hereby ordered 
and directed: 

(a) To file, or cause to be filed with the 
libraries of Columbia University, New 
York, New York, the University of Chicago, 
Chicago, Illinois, and the University of Cali- 
fornia, Berkeley, California, or equivalent 
libraries which will accept the same, copies 
of a bibliography of published articles deal- 
ing with installations made by defendants 
in the field of electrical precipitation. 


(b) To file or cause to be filed with each 
of the libraries specified in (a) hereof a 
copy of the “Operating and Instruction 
Manual” for each type of electrical precipita- 
tion installation heretofore made by such 
defendant. 


VII 


[Access of Department of Justice to Records 
and Interviews; Reports] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice, on the written re- 
quest of the Attorney General or Assist- 
ant Attorney General shall be permitted, 
subject to any legally recognized privilege, 
(1) reasonable access during the office 
hours of any defendant to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the said de- 
fendants relating to the subject matter of 
this judgment; and (2) without restraint or 
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interference from the defendants, to inter- 
view officers or employees of such de- 
fendant, who may have counsel present, 
regarding matters relating to the subject 
matter of this judgment, and (3) upon such 
request, any Such defendant shall submit 
reports in writing with respect to contracts 
or understandings with any other defend- 
ant or with any co-conspirator as may from 
time to time be reasonably necessary for the 
enfércement of this judgment, provided 
however that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of se- 
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curing compliance with this decree in which 
the United States is a party or as otherwise 
required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders or direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment; for the amendment, modification 
or termination of any provisions thereof; 
for the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 


[ 57,459] William G. Brosious v. Pepsi-Cola Company and Cloverdale Spring Com- 


pany. 


In the United States Circuit Court of Appeals for the Third Circuit. No. 8905. Filed 


April 19, 1946. 


In a suit for treble damages under the Sherman Act, refusal of defendant beverage 


bottler to sell to plaintiff distributor, unless he refrained from handling competitors’ prod- 
ucts and complied with other conditions, and refusal of defendant beverage concentrate 
manufacturer to intervene in plaintiff’s behalf with defendant, its franchised bottler, are 
held not to constitute a conspiracy in restraint of trade. 


See the Sherman Act annotations, Vol. 1, J 1220.402. 
Defendants have the lawful right to make contracts for the distribution of their prod- 


ucts with parties of their own choosing and upon reasonable conditions calculated to pro- 
tect the reputation of their products. 


See the Sherman Act annotations, Vol. 1, | 1260.101. 

Where a beverage concentrate is shipped from New York to Pennsylvania, where it 
is warehoused until mixed and bottled to meet the demands of the trade, the interstate 
movement ends when the containers are received at the bottler’s warehouse. Subsequent 
sales and deliveries of the bottled beverage to distributors for resale in Pennsylvania are 
not in interstate commerce. 

See the Sherman Act annotations, Vol. 1, | 1021.581. 

For plaintiff-appellant: Miller A. Johnson, Lewisburg, Pa. 

For defendant-appellee Pepsi-Cola Company: Arthur T. Vanderbilt, Newark, N. J. 

For defendant-appellee Cloverdale Spring Company: Robert Stinson, Baltimore, Md. 

Before STEPHENS, GooprIcH, and McLAUGHLIN, Circuit Judges. 


between the two defendants in unreasonable 


[Nature of Proceedings] in 
restraint of trade. No decision was made 


STEPHENS, Circuit Judge: In this action 
William G. Brosious prays a judgment for 
treble damages, interest thereon, and attor- 
ney fees, alleging an illegal conspiracy be- 
tween two corporations, Pepsi-Cola Company 
and Cloverdale Spring Company, defendants. 
(Anti-Trust Laws, 15 U. S. C. A. § 15.) 

At the conclusion of the plaintiff's case, 
the trial court granted defendants’ motion 
to dismiss the action, holding that the evi- 
dence introduced did not support the allega- 
tion that a conspiracy had been entered into 
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as to the allegation that the combined trans- 
actions of the two defendants were in inter- 
state commerce. Brosions appeals. 


[Facts of Case] 


The Pepsi-Cola Company is the owner of 
the registered trade name and trade-mark 
“Pepsi-Cola” and is the manufacturer or 
compounder of a certain “concentrate” or 
syrup made in conformity with a so-called 
secret formula, which, when combined with 
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sugar and carbonated water, is bottled and 
sold as a beverage called Pepsi-Cola. Pepsi- 
Cola Company contracted with Cloverdale 
Spring Company as its exclusive bottler and 
distributor of “Pepsi-Cola” for Pennsylvania 
and other territory. Under the contract the 
Pepsi-Cola Company sold and shipped its 
“concentrate” in ten-gallon containers from 
Long Island, New York, to the Cloverdale 
Spring Company at Newville, Pennsylvania, 
where it was warehoused until mixed and 
bottled as the trade demanded the beverage 
through jobbers, salesmen and distributors. 

The contract between Pepsi-Cola Com- 
pany and Cloverdale Spring Company, ap- 
pointing the latter “* * * its exclusive 
bottler * * *,” was in reality an appoint- 
ment as exclusive distributor in the territory 
named therein for the trade-marked soft 
drink called “Pepsi-Cola.” Briefly stated, 
the contract provides for the following: The 
distributor must comply with law; confine 
its representations to those authorized by 
Pepsi-Cola Company; purchase the con- 
centrate, the bottles, bottle caps and labels 
used at fixed prices from Pepsi-Cola Com- 
pany; mix the ingredients exactly and only 
as directed by Pepsi-Cola Company; ‘“‘push 
vigorously” the wholesale output of Pepsi- 
Cola at a price fixed by Pepsi-Cola “to the 
satisfaction of Pepsi-Cola”; and distribute 
only Cloverdale products. The contract is 
assignable upon approval of both parties to it. 

For a period of about six years or until 
April, 1941, Cloverdale sold bottled Pepsi- 
Cola to Brosious for cash at its plant at 
Newville, Pennsylvania, who resold and dis- 
tributed it in territory prescribed by Clover- 
dale within the State of Pennsylvania. Bro- 
sious also purchased and resold non-alcoholic 
beverages other than Pepsi-Cola. Sometime 
in April, 1941, Cloverdale refused to continue 
supplying Pepsi-Cola to Brosious. Negotia- 
tions ensued, in which Cloverdale demanded 
that Brosious should take at least three coun- 
ties in Pennsylvania in addition to his former 
territory, paint his trucks a prescribed color 
and distribute only the products of Clover- 
dale. Brosious “did not approve of these 
requirements and took his objections to the 
officers of Pepsi-Cola Company in New 
York but to no purpose. He was informed, 
however, that it was not the policy of Pepsi- 
Cola Company to tell their “franchise bottlers” 
what to do, but that when sales drop off in 
any particular territory, it “steps in,” and 
that it follows the policy of backing up its 
franchised bottlers and would do so in this 
case. Brosious refused the proposals and 
thereafter brought this action, claiming that 
appellees were acting in conspiracy, and con- 
trary to the law as provided in the Sherman 
Anti-Trust Act, “* * * to procure, monopo- 
lize and keep within their control to the 
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greatest extent possible * * *” the whole: 
sale distribution of Pepsi-Cola syrup. 

At the beginning it is well to note that 
there is no interlocking directorate or other 
financial connection as existing between 
Cloverdale and Pepsi-Cola. 


[Basis for Relief] 


The relief prayed for is based upon 15 
U. S.C. A. § 15, which provides: “Any per- 
son who shall be injured in his business or 
property by reason of anything forbidden in 
the anti-trust laws may sue therefor in any 
district court of the United States in the dis- 
trict in which he defendant resides or 1s 
found or has an agent, without respect to the 
amount in controversy, and shall recover 
threefold damages by him sustained, and the 
cost of suit, including a reasonable attor- 
ney’s fee.” 

Section 1 of the Sherman Act (15 U. S. 
C. A. §1) provides: “Every contract, com- 
bination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or com- 
merce among the several States, or with 
foreign nations, is hereby declared to be il- 
legal; * * *” Section 2 of the Act (15 
U. S. C. A. §2) provides: “Every person 
who shall monopolize, or attempt to monopo- 
lize, or combine or conspire with any other 
person or persons, to monopolize any part 
of the trade or commerce among the several 
States, or with foreign nation, shall be deemed 
guilty of a misdemeanor.” 


[Contentions of Parties] 


It will be noted from the above sections 
of the anti-trust laws that the combinatigns, 
acts in restraint of trade, or conspiracy must 
be concerned with “commerce among the 
several States, or with foreign nations.” 
Brosious alleges and argues that Clover- 
dale’s refusal to sell Pepsi-Cola to him ex- 
cept under the terms hereinbefore set out, 
together with the Pepsi-Cola’s treatment of 
the situation when he presented it to its 
officers in New York, all in the light of the 
contract existing between Cloverdale and 
Pepsi-Cola, constitutes a conspiracy con- 
demned by the Sherman Act. Pepsi-Cola 
and Cloverdale contend on the contrary that 
there is nothing in the situation touching in- 
terstate commerce and that there is no con- 
spiracy in the premises, nor has there been 
any act performed by either or both appel- 
lees tending to unreasonably restrict trade 
or commerce. 


[Freedom of Contract] 


It appears to us that the first detail to be 
considered in determining whether or not 
the facts of the case constitute interstate 
commerce, or whether or not the facts show 


Copyright 1946, Commerce Clearing House, Inc. 


5-9-46 Court Decisions 
Brosious v. Pepsi-Cola Co. and Cloverdale Spring Ca. 


Report 93 


an illegal restraint of trade, is the interrela- 
tion of Pepsi-Cola and Cloverdale. As we 
view it, there is nothing in the evidence 
which by any reasonable interpretation tends 
to or supports an inference that Pepsi-Cola 
and Cloverdale were acting in concert in re- 
fusing to sell to Brosious. Pepsi-Cola and 
Cloverdale are two entirely separate and 
distinct enterprises. It is not asserted that 
Pepsi-Cola is without the unqualified right 
to make a contract whereby it sells its prod- 
uct to be distributed under reasonable condi- 
tions calculated to protect the good reputation 
of its product which is sold under a copy- 
righted name. And this right is not affected 
one way or another by the interstate or in- 
trastate character of the commerce involved. 
The citation of a very few authorities will 
suffice upon this point. 


[Authorities Cited] 


In Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co., 227 Fed. 46, 49 (CCA-2, 
1915), the right to sell to none or to all is 
upheld. “Before the Sherman Act it was 
the law that a trader might reject the offer 
of a proposing buyer, for any reason that 
appealed to him; it might be because he did 
not like the other’s business methods, or be- 
cause he had some personal difference with 
him, political, racial, or social. That was 
purely his own affair, with which nobody 
else had any concern, Neither the Sherman 
Act, nor any decision of the Supreme Court 
construing the same, nor the Clayton Act, 
has changed the law in this particular. We 
have not yet reached the stage where the 
selection of a trader’s customers is made for 
him by the government.” See Jax Beer Co. 
v. Redfern, 124 Fed. 172 (CCA-5, 1941). 


In Union Pacific Coal Co. v. United States, 
173 Fed. 731, 740 (CC, 1909), it is said: “If 
its necessary effect of a combination to en- 
gage in or conduct interstate or international 
commerce is but incidentally and indirectly 
to restrict competition therein, while its chief 
result is to foster the trade and to increase 
the business of those who make and operate 
it, it does not fall under the ban of this 
[anti-trust] law. [Authorities cited.]” 


It is the right, long recognized, of a trader 
engaged in a strictly private business, freely 
to exercise his own independent discretion 
as to the parties with whom he will deal. 
United States v. Colgate & Co., 250 U. S. 300, 
307 (1919); Mennen Co. v. Federal Trade 
Commission, 288 Fed. 774, 780 (CCA-2, 
1923); Wholesale Grocers’ Ass'n v. Federal 
Trade Commission, 277 Fed. 657, 664 (CCA-S, 
1922); Coca-Cola Bottling Co. v. Coca-Cola 
Co., 269 Fed. 796 (DC Del. 1920); J. B. Lip- 
pincott Co. v. Federal Trade Commission, 137 
Fed. 2d 490, 495 (CCA-3, 1943); Pittsburgh 
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Plate Glass Co. v. Jarrett, 42 F. Supp. 723, 
734 (DC, Ga. 1942). 


[Contract Held Not to Violate Sherman Act] 


We conclude that the contract between 
the appellee corporations, independent of 
the interstate commerce, was not of itself 
offensive to the monopoly phase of the Sher- 
man Act. 


[Plaintiff's Contention] 


Brosious, upon meeting with the situation 
described, appealed to officers of Pepsi-Cola 
Company, and he contends that the treat- 
ment accorded him, together with the con- 
tract and the refusal of Cloverdale to sell to 
him, proves the conspiracy alleged. 

We are unable to make anything more 
out of the interviews with Pepsi-Cola offi- 
cials than that they do not interest themselves 
with the distributor’s business so long as 
he adheres to the contract and the volume 
of business is regarded by them as satisfac- 
tory. Such a policy is not unusual and is 
simply good business in a competitive economy. 
See Arkadelphia Milling Co. v. St. Louis S. W. 
Ry. Co., 249 U. S. 134 (1919). We are en- 
tirely in accord with the trial judge, in say- 
ing, “it is my opinion that the evidence will 
not support a finding, that a conspiracy ex- 
isted between The Cloverdale Spring Com- 
pany and Pepsi-Cola Company pursuant to 
which sales of Pepsi-Cola to the plaintiff 
were discontinued.” And we repeat that 
there is no evidence in the record of any 
monopolistic practice or unreasonable re- 
straint of trade, interstate or intrastate, in 
the operation of the two corporations under 
the contract. 


[Holdings of Trial Court] 


In reaching its decision the trial court 
was fully aware of the fact that to pass upon 
the point, the jurisdictional question must 
be passed in some manner. The statutory 
basis for federal court jurisdiction is that 
the acts complained of must be interstate in 
character. The court met the contingency 
by assuming, but specifically noting that it 
was not deciding, that the transaction was 
in interstate commerce. The authorities 
cited by the court in support of its decision 
that there was no conspiracy are Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 500 (1940); 
Trenton Potteries Co. v. Umited States, 300 
Fed. 550, 553 (CCA-2, 1924); Whitwell v. 
Continental Tobbaco Co., 125 Fed. 454 (CCA-8, 
1903), and others. 


[Issue of Interstate Commerce] 


We regard it as desirable to decide whether 
or not the transitional steps from shipment 
of the syrup to delivery of the bottled bev- 
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erage to Brosious under the Pepsi-Cola— 
Cloverdale contract in their total, comprise 
an instance of interstate commerce. Some, 
if not all, of the authorities used herein, as 
to the monopolistic issue, are more or less 
applicable to the interstate issue, and we 
wish them considered in conjunction with 
those which follow. 


The contract here in question was made in 
Pennsylvania. The concentrate, a principal 
ingredient of the completed article of com- 
merce, was shipped from New York to ware- 
house in Pennsylvania, where the article of 
trade was compounded and packaged. Did 
the interstate movement of the concentrate 
end when the ten-gallon containers of con- 
centrate were received at Cloverdale Spring 
Company’s plant; or did it, in its transition 
with other substances into a bottled and 
labeled beverage sold to the trade, continue 
in the flow of interstate commerce? We are 
of the opinion that the interstate movement 
ended with the containers resting in Clover- 
dale’s warehouse. 


[Authorities Cited] 


We find the following language in the Su- 
preme Court’s opinion in Schechter Corpo- 
ration v. United States, 295 U. S. 495, 543 
(1935): “* * * The mere fact that there 
may be a constant flow of commodities into 
a state does not mean that the flow continues 
after the property has arrived and has be- 
come commingled with the mass of prop- 
erty within the state and is there held solely 
for local disposition and use * * *.” 

The case of Lipson v. Socony Vacuum Cor- 
poration, 87 Fed. 2d 266, 267 (CCA-1, 1937), 
is one for treble damages under the Sher- 
man Act, alleging discrimination in price. 
The court said: “* * * all gasoline brought 
into the northeastern territory by the de- 
fendants [from one state into another] re- 
mains in interstate commerce until it is 
delivered into the storage tanks of the re- 
tailer. While it is clear that the defendants 
must keep a supply on hand in their storage 
tanks to meet the fluctuations of demands of 
retailers, an anticipated demand by retail 
customers is not sufficient to render ship- 
ments a transaction in the course of interstate 
commerce until delivered to the customer 
whenever a demand arises * * *,” 

There is apt language in Jewel Tea Co. v. 
Williams, 118 Fed. 2d 202, 207 (CCA-10, 1941). 
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“Where goods are ordered and shipped in 
interstate commerce to meet the anticipated 
demands of customers without a specific 
order therefor from the customer and the 
goods come to rest in a warehouse, the in- 
terstate commerce ceases when the goods 
come to rest in the state. It does not con- 
tinue until the demand eventuates in the 
form of an order and the merchandise is 
delivered to the retailer.” * 


Again the following in Walling v. Gold- 
blatt Bros., 128 Fed. 2d 778, 782 (CCA-7, 
1942), is said: “* * * Here, once the goods 
reached the warehouse, they assumed a 
wholly local character. The function of the 
warehouses was to furnish activities and 
means for the conduct of a relatively local 
retail business conducted by one company. 
This function was that of an ordinary ware- 
house for a retail establishment and bears 
no resemblance to a ‘throat’ or a ‘current of 
commerce.’ Upon delivery to the ware- 
house, interstate commerce ceased * * *,’”? 


It has been stated that interstate com- 
merce terminates at a point where the par- 
ties concerned intended that it should end, 
i. e., it ceases at the point of its destination 
and has been delivered to the consignee. 
See Danciger v. Cooley, 248 U. S. 319 (1919); 
Binderup v. Pathe Exch., 263 U. S. 291 (1923). 
When a substance is transported from one 
state into another, the interstate movement 
ends with the delivery of that substance to 
a distributing company. Subsequent sales 
and deliveries to customers of such company 
constitute intrastate commerce. East Ohio 
Gas Co. v. Tax Comm., 283 U. S. 465, 471 
(1931); State v. Bartles Oil Co., 132 Minn. 
138, 155 N. W. 1035 (1916). Also, see “ori- 
ginal package” cases, Burke v. Wells, 208 
U.S. 14 (1908); State v. C. C. Taft Co., 183 
Iowa 548, writ of error dismissed. in 252 
U. S. 569 (1920); Baltimore & O. R. Co. v. 
United States, 15 F. Supp. 674 (DC N. Y. 
1936). See Rottschaffer on Constitutional 
Law, p. 321. 


[Bedford Case Distinguished] 


Appellant relies heavily upon Bedford Co. 
v. Stone Cutters Ass’n, 274 U. S. 37 (1927). 
We think that case does not help appellant 
upon any point. Workmen refused to handle 
building stone produced in an out-of-state 
quarry and were met with an injunction. The 
stone had come to rest after shipment in inter- 


1 Higgins v. Carr Brothers Co., 317 U. S. 572, 
574 (1942); Chicago, Milwaukee & St. Paul Ry. 
Co. v. State of Iowa, 233 U. S. 334, 342-343 
(1913); Kautar v. Garchell, 150 Fed. 2d 47, 49 
(CCA-8, 1945); Atlantic Coast Line R. Co. v. 
Standard Oil Co. of New Jersey, 12 Fed. 2d 541 
(CCA 4, 1926); C. 8. Smith Metropolitan Market 
Co. v. Food & Grocery Bureau of Southern 
California, Inc., 33 F. Supp. 539 (DC Cal. 1939). 
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2 Atlantic C. L. R. R. v. Standard Oil Co., 275 
U. S. 257 (1927); Winslow v. Federal Trade 
Commission, 277 Fed. 206 (CCA-4, 1892), cer- 
tiorari denied 258 U.S. 618; Gerdert v. Certified 
Poultry & Egg Co., 38 F. Supp. 964 (DC Fla. 
1941). 
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state commerce. The strike had no direct ob- 
jection to handling the stone on hand, and 
it was not claimed in the case that the re- 
fusal to handle it was of itself illegal. The 
strikers refused to handle it because such 
action would decrease the demand for fur- 
ther supply of stone, with the probable, or 
hoped for, result of forcing better working 
conditions for fellow workmen in the quarry 
through economic pressure. The very means 
employed directly affected and retarded the 
natural flow of interstate commerce. In 
our case the contract between the corpora- 
tions was for the purpose of sustaining or 
increasing the demand for the beverage in 
a competitive market, and not in any way to 
effect a monopoly in the beverage trade. 
Neither the terms of the contract nor the 
proved action under it impresses Clover- 
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dale’s dealings with Brosious with the status 
of interstate commerce. 


[Court’s Holdings] 


We hold that the transactions complained 
of in the instant case were not in interstate 
commerce, that they did not illegally restrain 
or restrict trade, or tend to create monopoly, 
that there was no illegal agreement between 
defendants, and that defendants committed 
no acts in the nature of a conspiracy to vio- 
late the anti-trust or other laws. Taken as 
a whole the action appears to be based upon 
a private controversy rather than upon one 
affecting the public as such, a necessary ele- 
ment of the laws which are herein attempted 
to be invoked. 


Affirmed. 


[f{ 57,460] Extractol Process, Ltd. v. Hiram Walker & Sons, Inc. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


January 25, 1946. 


No. 8780. 


Where plaintiff patentee licensed defendant to use a patented machine on the basis 


of royalties dependent on the amount of oil produced through use of the machine, and 
defendant shipped it outside the United States beyond the limits of control of the patent, 
plaintiff cannot recover for infringement. By way of dictum, the Court states that the 
Sherman Act did not and was not intended to abolish or restrict the patentee’s right 
of control over making, selling or using patented articles. 


See the Sherman Act annotations, Vol. 1, { 1270.101. 


For plaintiff-appellant: E. D. McLaughlin and J. Lewis Bond, Peoria, Ill. 
For defendant-appellee: Carl S. Lloyd, Chicago, Ill. 
Before Evans, Major, and Kerner, Circuit Judges. 


[Nature of Proceedings] 


Evans, Circuit Judge. Plaintiff brought 
this suit on U. S. Letters Patent against 
the defendant, a licensee, for infringement 
of its patents, Nos. 2,112,805, 2,156,236, and 
2,184,248. The alleged infringement was 
based on a later sale of the machine cov- 
ered by the patents, by the said defendant 
in alleged violation of its written license 
agreement. In the prayer for relief, plain- 
tiff asked: 

‘“‘Wherefore, plaintiff prays for a decree that 
the defendant account for and pay over to the 
plaintiff the profits had by the defendant and 
the damages which have been suffered by plain- 
tiff by reason of said infringement and that said 
profits and damages be treble, in view of the 
wilful and deliberate nature of the infringe- 
ment, and for such other, further and different 
relief as to the court may seem just and proper.” 


Defendant sold the machine, and it was 
shipped to a place outside the United States. 
Thereupon plaintiff brought this suit. De- 
fendant moved to dismiss the complaint for 
its failure to state a cause of action. Its 
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motion was granted, and a decree dismiss- 
ing the suit was entered. This -appeal 
followed. 


[Defendant's Contention] 


Defendant, in support of its motion to 
dismiss, contended that the case falls within 
the rule which holds that when a patented 
article is sold bv patentee or a licensee, it 
is no longer within the protective range of 
the patent and may be resold by the pur- 
chaser without infringement liability. In 
other words, patentee’s control of the sale 
price is at an end. Boston Store v. Am. 
Graph. Co., 246 U. S. 257. 


[Plaintiff's Contention] 


Appellant, on the other hand, argues that 
the rule is inapplicable here where the pur- 
chaser of the machine is a licensee, and 
licensed only to use the patented macliine 
and is bound by a royalty contract which 
called for royalty payments dependent uy:on 
the amount of the product produced by said 
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machine and which contract prohibited the 
sale of the patented machine save only as 
provided by the agreement of the parties. 
In other words, the license to use, for which 
a royalty was payable by defendant to 
plaintiff, could not be terminated by de- 
fendant’s selling the machine save as the 
parties provided for such a sale in their 
contract. 

The patent applications covered apparatus 
and equipment and processes for the extrac- 
tion of oil from distillers’ grains only. 
Defendant’s business was located in Peoria. 

The machine was made by Allis-Chalmers 
Company of Milwaukee, to whom a license 
was given by plaintiff to make the machine 
and to sell it to one to whom the plaintiff 
had given a license to use the machine. 


[Questions Presented] 


Interesting and unique questions are pre- 
sented. Their solution necessitates a re- 
examination of well established principles 
of patent law, long accepted as settled, but 
which in recent years have met with 
criticism, if not rejection, by some counsel 
and economists because of their alleged con- 
flict with the Sherman Anti-Trust Law or 
because they are against public policy. 

Briefly stated, a patent issued by the 
United States Government, if valid, gives 
control of the invention covered by the 
patent for seventeen years from date of 
issuance to patentee or his assignees. 
Speaking more accurately, a patent grant 
carries the right to exclude others. It 
grants the right to exclude all others in the 
United States from (a) making, (b) selling, 
or (c) using the invention covered by the 
patent for the period of the patent grant. 
This right to exclude others carries, and 
was intended to convey, to its grantee, 
financial advantages. The Government 
hoped to secure for the public, through such 
grants and the disclosures necessary for 
the issuance of a valid patent, other inven- 
tions and discoveries of worth and merit, 
which would benefit mankind. This has 
been the consistent and continuous course 
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of the United States for 150 years and may 
be said to be its public policy on the subject 
of inventions and discoveries. 


[Rights Incident to Control 
of Patented Article] 


Among the- rights incident to complete 
control of the patented article were and 
are: (a) the right to sell the grant (or 
patent) or any part thereof. There exists 
no limit to the patentee’s right to divide 
this grant, through sales, gifts, or licenses. 
The patentee may refrain from using it 
altogether—yet restrain all others from 
making or using it. Hartford Empire Co. v. 
United States, 323 U.S. 432, 433.* 


Most commonly described as falling 
within the complete control of said patented 
article are: (a) the right to make or manu- 
facture said article. Patentee could make it 
himself and keep out all others. He could 
grant the right to make the article but 
limit the number to be thus made. He 
could restrict the place where they were 
to be made, and the field for which the 
maker could make them. 


(b) He could control the sale of the 
manufactured article by the licensee. As to 
patentee’s control of sales there is limita- 
tion. Boston Store v. American Grapho- 


phone Company, 246 U. S. 257. 


In other words, if patentee granted a 
licensee the right to sell without any reser- 
vations, the patentee’s right to control the 
purchaser’s right to sell it at a price fixed 
by it or the licensee is denied. United 
States v. Univis Lens Co., 316 U. S. 241; 
Ethyl Gasoline Corp. v. United States, 309 
U. S. 436. The rule and its exception are 
stated in United States v. General Electric, 
272 U. S. 489. 


Third, the patent gave the control of the 
use of the article covered by the patent, for 
the life of the patent, to patentee. In 
short, patentee had exclusive control over 
(a) making, (b) selling the article thus 
made, and (c) using said patented article. 


Most complete was the control if the 
patentee neither made nor licensed another 


* “A patent owner is not in the position of a 
quasi-trustee for the public or under any obliga- 
tion to see that the public acquires the free right 
to use the invention. He has no obligation either 
to use it or to grant its use to others. If he dis- 
closes the invention in his application so that it 
will come into the public domain at the end of 
the 17-year period of exclusive right he has ful- 
filled the only obligation imposed by the statute. 
This has been settled doctrine since at least 
1896. Congress has repeatedly been asked, and 
has refused, to change the statutory policy by 
imposing a forfeiture or by a provision for com- 
pulsory licensing if the patent is not used with- 
in a specified time. -The governing rule is 
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quoted in Chapman v. Wintroath, 252 U. S. 126, 
at 137: 

““*A& party seeking a right under the patent 
statutes may avail himself of all their provisions, 
and the courts may not deny him the benefit of 
a single one. These are questions not of natural 
but of purely statutory right. Congress, instead 
of fixing seventeen, had the power to fix thirty 
years as the life of a patent. No court can dis- 
regard any statutory provisions in respect to 
these matters on the ground that in its judg- 
ment they are unwise or prejudicial to the in- 
terests of the public. United States v. American 
Bell Telephone Co., 167 U. S. 224, 247.’ ” 
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to make the article. Almost as complete 
was the control, where patentee made but 
did not sell the patented machine. Like- 
wise, was control absolute if he made but 
did not sell the machine, and yet used it to 
make or produce other articles of com- 
merce. 


[Extent of Patentee’s Control of Sale 
of Patented Control] 


Disputes arose from the exercise of the 
last aforesaid rights in two ways: (a) when 
the patentee sought to attach a selling price 
to the article after it had been made and 
sold by him or a licensee to a third, to a 
fourth, or to a fifth, etc., party. A chal- 
lenge of the scope of the patent grant 
arose from pateéntee’s effort to extend con- 
trol of sale (by price fixing) beyond the 
initial sale. On this question of the extent 
of patentee’s control of sale of the patented 
article, the court was twice called upon to 
determine the issue. Henry v. A. B. Dick 
Co., 224 U. S. 1, and Motion Picture Co. v. 
Unwersal Film Co., 243 U. S. 502. In the 
second, the later case, the court reached a 
conclusion contrary to that which it an- 
nounced in the earlier opinion. Its rather 
dry and laconic observation, “The decision 
of Henry v. Dick Co, must be regarded as 
overruled” has not since been changed by 
Congress or the Supreme Court. It states 
the law which followed the judicial pro- 
nouncement relating to patentee’s price fix- 
ing efforts. It definitely set a limit to 
patentee’s price-fixing power. Other than 
in this respect, the patentee’s control of 
sales is apparently complete. 


[Question of Violation of Sherman Act] 


(b) The second controversy (and here 
again the patentees were the losers) in- 
volved the exercise of attempted control 
through patent ownerships of products 
made by the patented machine in alleged 
violation of a congressional enactment of 
long standing and far reaching effect, the 
Sherman Anti-Trust Act. The legal dis- 
pute developed in this way. The Sherman 
Anti-Trust Law did not and was not in- 
tended to abolish or restrict the patentee’s 
right of control over (a) making, (b) sell- 
ing, or (c) using the patented articles for 
which the Government granted a patent. 
While this concession was freely made as 
it was clear and beyond controversy, it was 


* Morton Salt Co. v. Suppiger Co., 314 VU. S. 
488; United States v. Masonite Corp., 316 U. S. 
265; Mercoid Corp. v. Minneapolis-Honeywell 
Co., 320 U. S. 680. 

*«* Among other things the contract provided: 

“Whereas the Licensor has heretofore licensed 
Allis Chalmers Manufacturing Company * * * 
to manufacture and sell, for use in extracting 
oil from distiller’s grain, apparatus, machinery 
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contended that the patentee in exercising 
his aforesaid rights could not, because he 
was a patentee, make contracts, called li- 
cense agreements, which in addition to 
licensing one to make, sell or use the pat- 
ented article, contained covenants not aris- 
ing from the patent grant, but which 
restricted production, fixed prices or other- 
wise engaged in practices which prevented 
or restricted competition in violation of the 
said Sherman Anti-Trust Act. 


[Defense of Unclean Hands] 


The suits which have reached the highest 
court have not been numerous, but the out- 
come has been decisive and destructive of 
patentee’s right to enforce such a contract, 
not even enforce those rights of the pat- 
entee which otherwise a court of equity 
would have granted.* In other words, the 
right to any relief in a court of equity is 
denied because patentee used or attempted 
to use his legal rights arising from his 
patent, illegally. The basis of this denial 
is the maxim which denies relief to one who 
seeks equitable relief but who comes into 
court with unclean hands. In the lower 
courts this defense of unclean hands as evi- 
denced by monopolistic agreements outside 
the scope of patent license covenants has 
become more and more popular and exten- 
sively used. 


[Facts Giving Rise to Controversy] 


Applying the aforesaid to the case before 
us, we find plaintiff, so he states, gave 
Allis Chalmers & Co. a license to make one 
machine which embodied the invention 
covered by the patent. Apparently Allis 
Chalmers did not care to make one machine 
unless it could be sold. Plaintiff therefore 
granted Allis Chalmers a license to make and 
sell one of its patented complicated machines. 
The terms of the license are not specifically 
set forth in the complaint. It is inferable, 
however, that plaintiff had found a pur- 
chaser to whom Allis Chalmers was to, and 
did, sell the machine. Whether Allis 
Chalmers could have sold it without plain- 
tiff, does not appear. It does appear, how- 
ever, that defendant, before buying the 
machine, obtained from plaintiff, a license 
to use the patented machine and agreed to 
pay plaintiff a royalty for twenty years for 
the right to continue to use it.** Defend- 
ant’s alleged wrong lay in the fact that it 


or equipment disclosed in the aferesaid patent 
applications * * * subject, however, to the 
payment, by the user of such apparatus, of a 
royalty payable to the Licensor for the use of 
said apparatus * * * 

“Whereas * * * Licensee (defendant herein) 
{s desirous of procuring from the Licensor a 
license to use the apparatus so contracted for 
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later sold the machine and shipped it out 
of the United States. As the amount of 
royalty depended on the amount of product 
(oil) produced by defendant through its 
use, there were unpleasant reactions when 
plaintiff learned that the royalty producing 
machine had been shipped abroad. This 
reaction promptly led to this litigation. 


[Defendant Held Not Infringer] 


From these facts, it is clear that defend- 
ant did not become an infringer or liable 
as.an infringer. It may have breached its 
royalty agreement, but it did not infringe. 
Had defendant sold the machine to another 
user in the United States who used it 
without being licensed by plaintiff, the 
situation would have been different. Then, 
defendant and the purchaser who used it 
without license from plaintiff, both might 
have been held as infringers. But defend- 
ant shipped the machine beyond the 
boundaries of the United States, beyond the 
limits of control of plaintiff’s patent. 


[Plaintiff's Right to Control Making and Use 
of Patented Article] 


In reaching this conclusion, we have not 
ignored plaintiff’s clear right to control the 
making and disposition of the patented ar- 
ticle. It was clearly within its right to 
grant to one party a license to make an 
article, and to sell the same, and a license 
to use the article to another party. The 
patentee is the sole judge of the licensee 
he shall select, to make, to sell, or to use 
his patented article. Patentee’s reasons for 
selection of its licensee are of no concern 
to others. No legitimate attack can be 
made on the patent or patent grant because 
the patentee chooses A and B as its li- 
censees and refuses a license to X, Y, or Z. 
Nor can the grant be assailed because pat- 
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entee chooses A to make the patented ar- 
ticle and chooses B to use it. He may 
make A an exclusive licensee and he may 
make B as limited a licensee as he and B 
may agree to. In other words, patentee 
may grant both broad and narrow licenses. 
He may make one licensee exclusive in one 
field and grant to another licensee, an ex- 
clusive or non-exclusive license in another 
industrial field. This is settled by law. It 
owes its existence to statutes enacted pursu- 
ant to authority expressly granted to Con- 
gress by the Federal Constitution. These 
rights should be neither enlarged nor re- 
stricted by judicial holdings. 


[No Recovery on Plaintiffs Theory] 


Making full allowance for these rights 
which plaintiff possessed, it can not recover 
unless it shows an invasion or infringement 
of its rights. In this suit it chose to seek 
redress because of defendant’s alleged in- 
fringement. The terms of the license 
agreement did not obligate defendant to con- 
tinuously use the patented machine. We 
think the defendant was not obligated to 
use it if its operation was at a loss. Like- 
wise the license agreement which plaintiff 
made with Allis Chalmers does not appear. 
The record does not permit of a disposition 
of the appeal as a breach of a license agree- 
ment action. We have considered and 
decided it on the theory which plaintiff 
advanced in its complaint and on the theory 
on which it was decided in the lower court 
and presented to this court. Whether 
plaintiff has a cause of action for breach 
of its license agreement with the defend- 
ant, we do not consider or decide. 


[Decree A firmed] 
The decree is affirmed. 


[57,461] The People of the State of New York v. Murray M. Gassman, Myer Kauf- 
man, William Pucciarelli, Max Rosenthal, Larry Mendelsohn, Max Kleitzel, Frank Gold- 
berg, Jimmy Messina, Mike Stern, Philip Moss, Herman Rheingold, David Elkin, Louis 


Goldberg and Samuel Haker. 
In the New York Court of Appeals. 


April 18, 1946. 


An order dismissing an indictment charging defendants, an organization of laundry 
agent-drivers, with violating the New York Donnelly Anti-Trust Act, is affrmed. The 


“First: The Licensor hereby grants to the 
Licensee, the right * * * to use * * * the 
apparatus contracted * * * for by the Licensee 
s * *& 


“Royalty. * * * The Licensee shall pay to 
the Licensor as a royalty for the * * * use of 
the aforesaid inventions * * * a sum of money 
amounting to two percent * * * of the market 
value fixed as hereinafter specified, of the oil 
so extracted by use of said apparatus * * * 
which payments shall be continued for a period 
of twenty years * * * 
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“Transfer of License. * * * It is understood 
and agreed that this license shall be assignable 
only as a part of the transfer or assignment of 
the extraction business of the Licensee and shall 
not otherwise be transferable and shall be op- 
erable only at the plant hereinabove contracted 
for or to be contracted for between the Licensee 
and said Manufacturer and only for the extrac- 
tion of oil from the material or materials here- 
inabove specified.’’ 


Copyright 1946, Commerce Clearing House, Inc. 
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court holds that defendants come within the provisions of the Donnelly Act excluding labor 
unions because, although not employees, their physical activities and economic functions 
are such as to classify them as “workingmen” whose right to organize is protected and 
encouraged under the policy of the State of New York. 


See the New York Donnelly Act annotations, Vol. 2, | 8615.274. 


For appellant: Nathaniel L. Goldstein, Attorney-General (William F. McNulty, Orrin 
G. Judd, John P. Powers, Vincent A. Marsicano and Samuel A. Hirshowitz, of counsel). 


For respondents: Robert Szold, Irvine J. Shubert and Irving Michael Atkin. 


APPEAL, by permission of the Presiding 
Justice of the Appellate Division of the Su- 
preme Court in the first judicial department, 
from an order of said court, entered Novem- 
ber 17, 1944, which, by a divided court, 
affirmed an order of the Court of General 
Sessions of the County of New York (GoLp- 
STEIN, J.; opinion 182 Misc. 878) dismissing, 
upon the minutes of the Grand Jury, an 
indictment by which defendants were charged 
with violating secton 340 of the General 
Business Law and with the crimes of con; 
Spiracy, extortion, attempted extortion and 
blackmail. 


[Statement of Case] 


Desmonp, J.: An indictment against these 
defendants has been dismissed on the Grand 
Jury minutes, and the People appeal. The 
indictment is a long one but we do not have 
to work our way through its seventy-three 
counts. The parties agree that the whole 
indictment must fall unless there was evi- 
dence before the Grand Jury to support this 
allegation contained in one of the counts: 


“That the members of said alleged union are 
persons independently engaged in the business 
on their own account, duly licensed as such by 
the City of New York, having no employers, 
soliciting their own customers and independently 
engaging in the business of soliciting laundry 
trade for profit, and that none of the so-called 
laundry agents who became and are members 
of said alleged union are employees or have 
employers, but are engaged in business for 
themselves and that the said alleged union was 
not and is not a bona-fide labor union.”’ 


[Donnelly Act] 


The reference is to section 340 of the 
General Business Law. Section 340 is part 
of the Donnelly Act, now article 22 of the 
General Business Law. Passed originally in 
1899 (ch. 690), the act declared illegal and 
penalized every contract or combination 
whereby a monopoly in this State of any 
commodity in common use is or may be 
created or maintained or whereby competi- 
tion in the supply or price of such com- 
modity may be restrained or whereby, in 
order to create or maintain such a monopoly, 
the free pursuit of any business, trade or 
occupation is or may be restricted or pre- 
vented. The Donnelly Act is “little more 
than a codification of the common law upon 
the subject” (Matter of Davies, 168 N. Y. 89, 
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101). Under the common law it had been 
held that a combination of workingmen ta 
obtain increased compensation for them- 
selves was a criminal conspiracy “injurious 
to trade or commerce” (People uv, Fisher, 14 
Wend. 9, 15). In 1933, the Legislature 
added the word “service” to the first para- 
graph of section 340, apparently because of 
court decisions that the act prior to that 
amendment had no application to price fix- 
ing on “services”. In the same year there 
was put into the act a statement that it 
should not apply to certain co-operative as- 
sociations “nor to bona fide labor unions”. 
Still later, in 1935, there was added, as sub- 
division 3 of section 340, these significant 
words, taken from the Federal Clayton Act 
(U. S. Code, tit. 15, §17): “the labor of 
human beings shall not be deemed or held 
to be a commodity or article of commerce 
as such terms are used in this section” and 
the further pronouncement that . ‘nothing 
herein contained shall be deemed to pro- 
hibit or restrict the right of workingmen to 
combine in unions, organizations and as- 
sociations, not organized for the purpose of 
profit.” And not only the Legislature but 
the People of this State have declared in 
unmistakable terms that our anti-monopoly 
laws are not to be used against workers 
seeking to better their lot. Article I, section 
17, of the Constitution, adopted by popular 
vote in 1938, declares: “Labor of human 
beings is not a commodity nor an article of 
commerce and shall never be so considered 
or construed”. One would look far for a 
flatter statement than that. 


[Issue] 


Our question is thus a simple one. If 
defendants did no more than organize and 
operate a “bona fide labor union” or an “as- 
sociation” of “workingmen”, and through it 
further the aims lawful for such a union or 
association, then the Donnelly Act, by pre- 
cise exclusion, has nothing at all to do with 
their acts (See discussion of the Clayton Act 
in Allen Bradley Co. v. Union, 325 U. S. 797). 
If that be the situation in this case, defend- 
ants could not validly be indicted for a 
violation of the act and this indictment had 
to be dismissed (People v. Glen, 173 N. Y. 
395; Code Crim. Pro., § 258). 
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[Facts] 


Although some fifty witnesses, including 
most of the defendants, testified before the 
Grand Jury, the basic facts are few and un- 
disputed. Until about twenty years ago the 
laundry companies in New York City had 
their bundles picked up from, and delivered 
back to, their customers by drivers em- 
ployed by the companies. Then some of 
the laundry companies conceived the idea 
of changing the status of these drivers so 
as to avoid the payment of certain insurance 
premiums and other charges. Under the 
new plan the driver had to own his own 
truck and ceased to he an employee. These 
men, now called “agents”, became in time 
more and more independent and began to 
shop around among the various laundry 
companies for the best terms. Some of 
them combined together to operate their 
own laundries. Others, singly or in groups, 
conducted stores where customers brought 
laundry and called for it when finished. 
Some of these storekeepers carried the bundles 
to and from the laundries; in other cases 
the laundry company picked up the bundles 
at the store. A thousand or more of these 
drivers, agents and storekeepers were or- 
ganized by defendants into Local 324 of the 
Amalgamated Clothing Workers of America. 
The so-called “inside workers” in the laun- 
dries—that is, the employees who do the 
actual laundry work—are members of other 
locals of the parent union, so that practically 
all the domestic laundry workers in New 
York City are organized under the Amal- 
gamated Clothing Workers of America. 
There are closed shop agreements between 
the laundry companies and the various locals, 
by the terms of which the laundry com- 
panies are forbidden to do business with 
drivers, agents or storekeepers who are not 
union members. Driver-agents and store- 
keeper-agents are not permitted to shift 
from one laundry to another except upon 
consents, procured from committees set up 
under the closed shop agreements. All but 
three of the defendants are officers of Local 
324 the other three are connected with the 
parent organization, the Amalgamated Cloth- 
ing Workers of America. All, except the 
three last mentioned are, or have been, 
laundry truck or wagon drivers. 


[“Workingmen” ] 


The members of Local 324, though no 
longer employees, still drive the vehicles, 
pick up and mark the bundles, carry them 
between customers and laundry companies, 
collect the charges and account to the com- 
panies for those collections, receiving as their 
compensation the difference between the 
amounts charged by the laundry and the 
amounts paid hy the householders. Their 
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physical activities and their economic func- 
tion are the same as before. True, they have 
some of the marks or qualities of inde- 
dent contractors, such as a measure oi inde- 
pendence and some small investment of 
capital. But in common speech and com- 
mon sense, they are still ‘“workingmen” just 
as are window cleaners or furnacemen who 
go from house to house and are not em- 
ployees of anyone. We find no controlling 
definitions of “labor union” or ‘working- 
men” but we are here dealing not with nice- 
ties of language but with a broad policy, 
strongly expressed, of exempting workers 
from the anti-monopoly statutes. The policy 
of protecting and encouraging the right of 
workers to organize and bargain is as well 
settled in this State as any policy could be. 
It finds further expression in the anti-in- 
junction statute (Civ. Prac. Act, § 876-a) 
passed in 1935, and in our State Labor Re- 
lations Act (Labor Law, art. 20), which was 
enacted in 1937. For sufficient reasons the 
Legislature limited the coverage of those 
two statutes to “employees”. The 1935 
amendment of subdivision 3 of section 340 
of the General Business Law, however, used 
the broader word “workingmen” and that 
amendment, as well as the 1939 addition to 
the Constitution, refers to “labor of human 
beings”. The word “worker” has a wider 
range than the word “employee”, and 
“worker” is the genius of which “employee” 
is a species (Restatement of Torts, Vol. 4, 
par. 776). “Workingmen” means people 
who perform certain tasks, rather than 
people in certain contractual relationships. 
The members of this local union are work- 
ingmen who do part of the job of washing 
household linens,- As such, their organized 
activities for self-betterment are specifically 
exempted from the Donnelly Act, and no 
grand jury had any right to indict them for 
violating that act. 


[Authorities ] 


We find no controlling court decisions 
strictly in point except Bernstein v. Madison 
Baking Co. (266 App. Div. 839, leave to 
appeal denied, 291 N. Y. 827), which in es- 
sentials cannot be distinguished from this 
case. That was an injunction case but it 
would be strange if the courts should find 
criminal liability for acts not constituting 
a civil wrong. The conclusion here reached 
is consistent, also, with cases extending 
other labor laws to independent “non- 
employee” workers (see Drivers’ Union v, 
Lake Valley Co., 311 U.S. 91; Board v, Hearst 
Publications, 322 U. S. 111; Bakery Drivers 
Local v. Wohl, 315 U. S. 769; see, also, 
Columbia River Co. v. Hinton, 315 U. S. 143, 
145, where an opposite result was reached 
because, as the court said in a note in the 
Allen Bradley case in 325 U. S. at page 807, 
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the Columbia Packers case was “a dispute 
between groups of business men revolving 
solely around the price at which one group 
would sell commodities to another group”, 
—and see the similar case of People v, Dis- 
tributors Div., Smoked Fish Workers Union 
169 Misc. 255). 

We are deciding this case only. We do 
not attempt to fix a point at which a person 
becomes so much an enterpriser that he can 
no longer enjoy the statutory privileges of 
a “workingman.” “This is one of those 
classes of cases where it is safer to prick 
out the contour of the rule empirically, by 
successive instances, than to attempt defini- 
tive generalizations” (Hann, J., in All Star 
Feature Corp., case, 231 F. 251, 252, dis- 
cussing the meaning of “workman” and 
“servant” in the Bankruptcy Act priority 
provisions). 


[Ruling } 
The order should be affirmed. 


LoucHRAN, Ch. J., Dye and MeEpAttg, JJ., 
concur in this opinion. Judge MEDALIF, be- 
fore his death, voted for affirmance of the 
order here appealed from, and expressed 
views similar to those stated herein. 


Dissenting Opinion 


LEWIS, J.: The public policy of this State as 
declared by the Legislature in section 340 of the 
General Business Law—commonly known as the 
Donnelly Act—pronounces as illegal all agree- 
ments for monopoly or in restraint of trade, 
except associations of designated types includ- 
ing ‘‘bona fide labor unions.’’ In that connec- 
tion subdivision 3 of that statute provides: ‘‘The 
labor of human beings shall not be deemed or 
held to be a commodity or article of commerce 
as such terms are used in this section and 
nothing herein contained shall be deemed to 
prohibit or restrict the right of workingmen 
to combine in unions, organizations and asso- 
ciations, not organized for the purpose of 
profit.”’ (Italics supplied.) 

By the indictment which is about to be dis- 
missed the Grand Jury of New York County 
has charged that, in violation of the provisions 
of the Donnelly Act, the defendants have asso- 
eiated themselves in an alleged labor union 
(hereinafter referred to as Local No. 324) for 
purposes of monopoly and in restraint of trade 
—not for the purposes of forming a bona fide 
union of workingmen—and have conspired to 
restrict competition in the supply of laundry 
service in New York County and elsewhere by 
preventing independent business people from 
having their laundry processed in laundries of 
their own selection. A majority of the court 
have concluded, as a matter of law, that the 
membership of Local No. 324 comprises work- 
ingmen and, accordingly, that the acts of the 
defendants were not in violation of the Donnelly 
Act. 

We find it difficult to accept the majority view 
believing, aS we do, that the record of evidence 
before the Grand Jury mbt the statutory test 
for the legal sufficiency of an indictment, That 
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test is: ‘The grand jury ought to find an 
indictment, when all the evidence before them, 
taken together, is such as in their judgment 
would, if unexplained or uncontradicted, war- 
rant a conviction by the trial jury.’’ (Code 
Crim. Pro., § 258.) 

It is our belief that—within the statutory re- 
quirements last quoted above—there was pre- 
sented before the Grand Jury evidence which 
“when * * * taken together * * * if unexplained 
or uncontradicted’’ was sufficient to ‘‘warrant 
a conviction by the trial jury’’ of the con- 
spiracy charged. There was evidence that within 
the membership of Local No. 324 are those in- 
dividuals who, with their own capital and their 
own equipment operated by their own employees, 
conduct laundry enterprises for their own ac- 
count and are not subject to the control of the 
bulk laundries. That evidence presented a ques- 
tion of fact as to whether such members are 
workingmen, viz., employees, or entrepreneurs— 
in this instance the conductors of business in- 
dependent of the bulk laundries. 

We do not conceive it to be a function of the 
court to determine whether the evidence before 
the Grand Jury establishes that the membership 
of Local No. 324 comprised workingmen rather 
than employers or entrepreneurs, Such action 
by the court usurps the statutory function of 
the Grand Jury which body, as we have seen, 
is given powers to indict in those circumstances 
where the evidence is such as “in their judg- 
ment,’ if unexplained or uncontradicted, would 
warrant a conviction by a trial jury. 

It is not for the court to exercise that judg- 
ment. In this instance the decisive inquiry by 
the Grand Jury was whether the defendants had 
formed a bona fide union of workingmen within 
the terms of the Donnelly Act, or, in violation 
thereof, had formed a combination in restraint 
of trade. In pursuing that inquiry the Grand 
Jury had the right to review both the facts 
before them and the law applicable thereto as 
means by which to formulate “their judgment’’ 
as to whether such evidence would warrant a 
conviction by a trial jury. As to the functions 
thus exercised this court has had occasion to 
say: ‘‘The grand jury is an institution that we 
inherited with the common law. It is for many 
legal purposes rather difficult of classification. 
It is neither a regularly organized tribunal, nor 
yet an entirely informal body. While in a cer- 
tain sense a part of the court in connection 
with which it conducts its deliberations, it is, 
for many purposes, free from any restraint by 
that court. A grand jury is clothed with power 
to determine both the facts and the law, and its 
methods of procedure, so far as they are not 
discretionary, are fixed by statute and not by 
rules of courts.”’? (Italics supplied.) (People v. 
Glen, 173 N. Y. 395, 400-401.) 

Upon the record before us we believe it is 
error to rule as a@ matter of law that the acts 
of the defendants proven before the Grand Jury 
were in furtherance of a legitimate union pur- 
pose within the exclusory provision of section 
340, subdivision 2, of the General Business Law. 
Accordingly, we dissent and vote to reverse the 
orders of the Appellate Division and the Court 
of General Sessions and to reinstate the indict- 
ment. 

CONWAY and THACHER, JJ., concur in this 
opinion. 
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[1 57,462] Federal Trade Commission v. A. P. W. Paper Company, Inc. 


In the Supreme Court of the United States. No. 320. October Term, 1945. May 6, 
1946. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Second 
Circuit. 


The Federal Trade Commission may not absolutely forbid the use of the words and 
symbol of the Red Cross by a New York corporation which was engaged in the business 
of selling toilet tissue and paper towels prior to the creation of the Red Cross in 1905. 
A 1910 amendment to the Act of 1905 recognized the right of pre-1905 users to continue 
the use of the Red Cross words and symbol. It is apparent from the terms of the 1905 
Act and 1910 Act that Congress was concerned not only with protecting the Red Cross 
against pretenders, but also with protecting the public against the false impression that 
goods purchased were the products of the Red Cross or were sponsored by it. However, 
Congress preserved the right of earlier good faith users to continue the use of the words 
and symbol. It cannot lightly be inferred that this specific right was intended to be swept 
away under the 1938 amendment to the Federal Trade Commission Act, which gives the 
Commission power to protect consumers as well as competitors, against unfair or decep- 
tive practices. As the 1910 Act, like the Federal Trade Commission Act, was in part 
directed towards protection of the public against deceptive practices, the two Acts must 
be read in pari materia. The problem is to reconcile the two, if possible, and to give effect 
to each. This may be done by recognizing that while the good faith use of the words and 
symbol by pre-1905 users is permissible, the Commission may require the addition of 
language which removes any misleading inference that the products are in fact sponsored, 


approved, or in any manner associated with the American National Red Cross. 
See Federal Trade Commission Act annotations, Vol. 2, | 6125.325, 6640.10. 
Affirming 149 Fed. (2d) 424, reported at {| 57,376 ante.. 


For petitioner: J. Howard McGrath, Solicitor General; Wendell Berge, Assistant Atty. 
General; Charles H. Weston, Special Asst. to Atty. General; W. T. Kelley, Chief Counsel, 


Federal Trade Commission. 


For respondent: Edward H. Green and E. H. Sykes, New York, N. Y. 


Mr. Justice DoucrAs delivered the opinion 
of the Court. 
[Facts] 


Respondent manufactures and sells toilet 
tissues and paper towels in interstate com- 
merce. On each package or roll of one 
brand are a Greek red cross and the words 
“Red Cross”. Respondent registered the 
words “Red Cross” and the Red Cross sym- 
bol as a trade mark; and it features them 
in its advertisements and on its letterheads. 

By § 4 of the American Red Cross Act of 
January 5, 1905, 33 Stat. 600, 36 U. S.C. §4 
it was made unlawful “for any person or 
corporation, other than the Red Cross of 
America, not now lawfully entitled to use 
the sign of the Red Cross, hereafter to use 
such sign or any insignia colored in imita- 
tion thereof for the purposes of trade or as 
an advertisement to induce the sale of any 


1The Red Cross organization had its origin 
in a treaty drafted at the Geneva Convention 
in 1864 and acceded to by the United States in 
1882. 22 Stat. 940. The American Association 
of the Red Cross was incorporated in 1881 under 
the laws of the District of Columbia. It was 
reincorporated in 1893 under the laws of the 
District of Columbia as the American National 
Red Cross. On June 6, 1900 it was incorporated 
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article whatsoever.” That section was 
amended by the Act of June 23, 1910, 36 
Stat. 604, 36 U.S. C. §4 Sec. 4 of that 
Act made unlawful the use of the Greek 
red cross on a white ground or the words 
“Red Cross” for the purpose of trade or as 
an advertisement “to induce the sale of any 
article” or “for any business or charitable 
purpose” by any person other than the 
American National Red Cross? or its duly 
authorized employees and agents or the 
sanitary and hospital authorities of the army 
and navy. It contained, however, a proviso 
which reads as follows: 


“That no person, corporation, or association 
that actually used or whose assignor actually 
used the said emblem, sign, insignia, or words 
for any lawful purpose prior to January fifth, 
nineteen hundred and five, shall be deemed for- 
bidden by this Act to continue the use thereof 
for the same purpose and for the same class of 
goods.”’ 


under the same name by Act of Congress (31 
Stat. 277) and was reincorporated January 5, 
1905. 33 Stat. 599. From the time of its first 
incorporation in 1881 down to the present, it 
has used the words ‘‘Red Cross’’ as a part of 
its name and has also used the emblem adopted 
by the 1864 Geneva Convention, the Greek red 
cross on a white ground. 
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Petitioner’s use of the trade name and 
emblem antedate January 5, 1905. But in 
1942 the Federal Trade Commission charged 
petitioner with a violation of § 5(a) of the 
Federal Trade Commission Act, 38 Stat. 
719, as amended 52 Stat. 111, 15 U. S.C. 
§ 45, which makes unlawful “unfair methods 
of competition in commerce, and unfair or 
deceptive acts or practices in commerce.” 


A hearing was had, findings were made 
and a cease and desist order was issued. 
The Commission found that “the use by re- 
spondent of the words ‘Red Cross’ and of 
the mark of the Greek red cross to designate 
its products has the tendency and capacity 
to mislead and deceive a substantial portion 
of the purchasing public, in that such name 
and mark represent or imply that respond- 
ent’s products are sponsored, endorsed, or 
approved by the Red Cross; that the Red 
Cross is financially interested in the sale of 
the products; that the products are used by 
the Red Cross; that the products are manu- 
factured in accordance with sanitary stand- 
ards set up by the Red Cross; or that there 
is some other connection between the prod- 
ucts and the Red Cross. Not only are these, 
in the opinion of the Commission, reas6n- 
able inferences to be drawn from the use 
of the name and mark, but the record 
affirmatively shows that the name and mark 
are in fact so understood and interpreted by 
many members of the public.” The Com- 
mission also found that statements on re- 
spondent’s products that they are made by 
respondent and that the name and mark are 
registered “do not serve to correct the errone- 
ous and misleading impression created through 
the use of the trade name and mark.” The 
Commission entered an order which, among 
other things, forbade respondent from using 
the words “Red Cross” to describe its prod- 
ucts and from displaying the Greek red 
cross on them.’ 

On a petition for review the Circuit Court 
of Appeals, by a divided vote, reversed the 
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order of the Commission. 149 F, 2d 424. It 
held that the order went beyond permissible 
limits in forbidding any use of the words 
and the mark. It remanded the case to the 
Commission for the formulation of a new 
order which, though not forbidding the use 
of the words and the symbol, might require 
statements which would avoid any inference 
that the goods were sponsored or approved 
or in any way connected with the American 
National Red Cross. The case is here on 
petition for a writ of certiorari which we 
granted because of the importance of the 
problem in the administration of the Federal 
Trade Commission Act. 


[Pre-1905 Users of Red Cross Words and 
Symbol Not Exempt from Regulatory 
Legislation of General Application] 


There is no suggestion that the pre-1905 
use of the words and the symbol was an 
unlawful one within the meaning of either 
the 1905 or the 1910 Act. Nor has the Com- 
mission found that respondent has engaged 
in any fraudulent activity or made any un- 
truthful statements in connection with its 
use of the words and the symbol. There- 
fore this is not a case where the words and 
symbols were either adopted or used pur- 
suant to a fraudulent design, aimed at creating 
the impression that these products were 
sponsored by or otherwise carried the im- 
primatur of the Red Cross. Hence, here, 
as in Siegel Co. v. Federal Trade Commission, 
327 U. S. —, we have no problem involving 
the power of the Commission to uproot a 
fraudulent scheme in its entirety. But it is 
argued that however lawful the earlier use 
may have been, it cannot survive a finding 
by the Commission that the use constitutes 
an unfair or deceptive act or practice in 
commerce. It is pointed out that the 1938 
amendment to the Federal Trade Commis- 
sion Act gave the Commission power to 
protect consumers, as well as competitors, 
against unfair or deceptive practices.* It is 


2 Toilet tissues were marketed by petitioner 
under that trade name and emblem since 1897 
and paper towels since 1933. The trade-mark 
was first registered in the Patent Office in 1911 
and was extended to cover paper towels in 1934. 

The Commission made no finding as to wheth- 
er the paper towels were of the same class of 
goods as the toilet tissue within the meaning of 
the proviso to § 4 of the 1910 Act. 

3It ordered respondent to cease and desist 
from 

1. Using the words ‘‘Red Cross’’ or any abre- 
viation or simulation thereof, either alone or 
in combination or connection with any other 
word or words, to designate, describe, or refer 
to respondent’s products. 

2. Using or displaying on respondent’s prod- 
ucts or in any advertisement of such products 
the mark of the Greek red cross, or any other 
mark, emblem, sign, or insignia simulating or 
resembling such cross. 
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3. Representing in any manner or by any 
means, directly or by implication, that respond- 
ent’s products are sponsored, endorsed, or ap- 
proved by the Red Cross; that the Red Cross 
is financially interested in the sale of said prod- 
ucts; that said products are used by the Red 
Cross; that said products are manufactured in 
accordance with sanitary standards set up by 
the Red Cross; or that there is any other con- 
nection between said products and the Red 
Cross. 

41n Federal Trade Commission v. Raladam 
Co., 283 U. S. 643, 647-648, the Court had ruled 
that, ‘‘The paramount aim of the act is the 
protection of the public from the evils likely 
to result from the destruction of competition or 
the restriction of it in a substantial degree, and 
this presupposes the existence of some substan- 
tial competition to be affected, since the public 
is not concerned in the maintenance of compe- 
tition which itself is without real substance.” 
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said that there are no exceptions to that 
broad power and none should be implied 
from the Red Cross Act of 1910. The latter 
Act, it is said, confers no general rights but 
only a limited immunity and should not be 
construed as exempting pre-1905 users of 
the name and emblem from regulatory legis- 
lation of general application which Congress 
may from time to time enact for the protec- 
tion of the public. It is also argued that 
by the Geneva Convention of 1929, which 
was ratified by the United States® in 1932, 
the United States agreed to prohibit the use 
by private persons of the name and the sym- 
bol and that the Red Cross Act and the 
Federal Trade Commission Act should not 
be construed in favor of conduct which this 
nation is under international obligation to 
terminate. 


[Intent of Congress To Preserve Good Faith 
Use of Red Cross Words and Symbol 
to Pre-1905 Users Unimpaired] 


We agree, however, with the Circuit Court 
of Appeals. It is clear that the 1910 Act 
granted, or at least recognized, the right 
of pre-1905 users to continue the use of the 
words and the symbol. The House Report 


The 1938 amendment to § 5 of the Federal Trade 
Commission Act was designed to make ‘‘the 
consumer, who may be injured by an unfair 
trade practice, of equal concern, before the law, 
with the merchant or manufacturer injured by 
the unfair methods of a dishonest competitor.’’ 
H. Rep. No. 1613, 75th Cong., 1st Sess., p. 3. 
And see S. Rep. No. 221, 75th Cong., 1st Sess., 
Dp. 3. 

547 Stat. 2074. Article 28 provides in part 
(47 Stat. 2092): 

“The Governments of the High Contracting 
Parties whose legislation may not now be ade- 
quate shall take or shall recommend to their 
legislatures such measures as may be necessary 
at all times: 

““(a) to prevent the use by private persons 
or by societies other than those upon which this 
Convention confers the right thereto, of the 
emblem or of the name of the Red Cross or 
Geneva Cross, as well as any other sign or 
designation constituting an imitation thereof. 
whether for commercial or other purposes; 

* * * * * * 

“The prohibition mentioned in subparagraph 
(a) of the use of signs or designations consti- 
tuting an imitation of the emblem or designation 
of the Red Cross or Geneva Cross, . . . shall 
take effect from the time set in each act of 
legislation and at the latest five years after this 
Convention goes into effect. After such going 
into effect it shall be unlawful to take out a 
trademark or commercial] label contrary to such 
prohibitions.”’ 


6 The manager of the bill which became the 
1905 Act stated on the floor of the House during 
the debate that it would not ‘‘interfere with any 
lawful right now existing.’’ 39 Cong. Rec. 406. 

Judge Learned Hand, speaking of the 1910 
Act in Loonen v. Deitsch, 189 Fed. 487, 492, 
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stated that the Act as amended “will per- 
mit the use of the symbol . by such 
persons, corporations, and associations as 
actually used the emblem prior to January 
5, 1905, for the purposes for which they 
were so entitled to use it and for the same 
class of goods. The section, as so amended, 
grants to the American National Red Cross 
the fullest protection it is possible to afford 
it by congressional enactment and at the 
same time amply protects the concerns 
possessing vested property rights in the em- 
blem.” H. Rep. No. 1256, 61st Cong., 2d 
Sess., pp. 2-3. It is apparent from the terms 
of the 1905 Act and the 1910 Act’ that Con- 
gress was concerned not only with protect- 
ing the Red Cross against pretenders but 
also with protecting the public against the 
false impression that goods purchased were 
the products of the Red Cross or were spon- 
sored by it. Congress, however, did not go 
the full distance. It preserved the right of 
earlier, good faith users to continue the use 
of the words and the symbol. It may have 
concluded that the mark which had been 
acquired was a valuable business asset which 
stfould not be destroyed. Or it may have 


stated: ‘‘Whatever may have been the policy 
before, Congress has now definitely declared in 
the proviso of the latter act that it would permit 
such marks if they antedated 1905. Congress 
had power so to legalize the use of it; the ques- 
tion of public policy was for it and for it alone, 
and it is now finally closed.’”’ 


7 As we have already noted, the 1905 Act 
made it unlawful ‘‘for any person or corpora- 
tion, other than the Red Cross of America, 
not now lawfully entitled to use the sign of the 
Red Cross, hereafter to use such sign or any 
insignia colored in imitation thereof for the pur- 
poses of trade or as an advertisement to induce 
the sale of any article whatsoever.”’ 


And § 4 of the 1910 Act, which we have already 
summarized, provided: 


It shall be unlawful for any person, corpora- 
tion, or association other than the American 
National Red Cross and its duly authorized em- 
ployees and agents and the army and navy 
sanitary and hospital autHorities of the United 
States for the purpose of trade or as an adver- 
tisement to induce the sale of any article what- 
soever or for any business or charitable purpose 
to use within the territory of the United States 
of America and its exterior possessions the em- 
blem of the Greek Red Cross on a white ground, 
or any sign or insignia made or colored in 
imitation thereof, or of the words ‘‘Red Cross’”’ 
or ‘‘Geneva Cross’’ or any combination of these 
words: Provided, however, That no person, cor- 
poration, or association that actually used or 
whose assignor actually used the said emblem, 
sign, insignia, or words for any lawful purpose 
prior to January fifth, nineteen hundred and 
five, shall be deemed forbidden by this Act to 
continue the use thereof for the same purpose 
and for the same class of goods. 
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thought that the extent and manner of the 
tise by the established concerns were not 
likely to injure the public.’ But whatever 
the purpose, the fact remains that the good 
faith use of the mark by the pre-1905 users 
was intended to be preserved unimpaired. 


[Removal of Misleading Inference that 
Products Are Sponsored by Red Cross 
Through Additional Language 
Requirements Suggested] 


We cannot lightly infer that this specific 
right was intended to be swept away under 
the 1938 amendment to the Federal Trade 
Commission Act. Repeals by implication 
are not favored. Yet if the order of the 
Commission stands, the right granted or 
recognized by the 1910 Act becomes a nul- 
lity. For the use of the words and the sym- 
bol by good faith pre-1905 users becomes 
per se unlawful. As the 1910 Act, like the 
Federal Trade Commission Act, was in part 
direeted towards protection of the public 
against deceptive practices, we think the 
two Acts must be read in pari materia. The 
problem is to reconcile the two, if possible, 
and to give effect to each. We think that 
may be done by recognizing that while the 
good faith use of the words and symbols 
by pre-1905 users is permissible, the Com- 
mission may require the addition of lan- 
guage which removes any misleading inference 
that the products are in fact sponsored, ap- 
proved, or in any manner associated with 
the American National Red Cross. 
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\No Basis for Conclusion that Rights of 
Pre-1905 Users of Red Cross Words 
and Symbols Have Been Impaired] 


We need comment only briefly on the 
Geneva Convention of 1929, which was rati- 
fied by the United States in 1932° The 
undertaking “to prevent the use by private 
persons” of the words or symbol is a matter 
for the executive and legislative depart- 
ments. The problem has been before the 
Congress in recent years.” No action has 
yet been taken. But we can find in that 
inaction no basis for concluding that the 
rights of good faith, pre-1905 users granted 
or recognized by the 1910 Act are today in 
any way impaired. Indeed, the existence of 
that right was recognized as giving rise to 
the need for additional legislation." That 
assumption can hardly be reconciled with 
the conclusion that complete relief is already 
accorded under the Federal Trade Commis- 
sion Act. 


[Commission Cannot Forbid Use of Red Cross 
Words and Symbol by Respondent] 


We do not undertake to prescribe the 
order which the Commission should enter. 
The fashioning of the remedy is a matter 
entrusted to the Commission, which has 
wide latitude for judgment. Siegel Co. v. 
Trade Commission, supra. We only hold 
that under the facts of this case the Com- 
mission may- not absolutely forbid the use 
of the words and the symbol by respondent. 


Affirmed. 


Mr. Justice JACKSON took no part in the 
consideration or decision of this case. 


® Judge Learned Hand in Loonen v. Deitsch, 
supra, note 6, p. 489, stated: 

“Does the mark actually mean that the society 
is in any way concerned with the manufacture 
of the goods? Lthink not. We have become famil- 
iar with it in the past for many other uses than 
that of the society, though happily such uses 
will now slowly disappear. It has been used on 
hospital ambulances, upon medicaments, upon 
doctors’ motor cars, upon barber shops, upon 
laundries, and for military field service not 
connected with the Red Cross Society. In short, 
until the legislation of 1905 (Act Jan. 5, 1905, c. 
23, 33 Stat. 599 [U. S. Comp. St. Supp. 1909, 
p. 1038]), it had been quite instinctively adopted 
for many uses which were congruous with the 
chief objects of the society, but which did not 
indicate that the society had anything to do 
with them, or certainly with the frequency of 
the use ceased to do so. Finally, Congress has 
clearly recognized that fact by permitting all 
those who prior to 1905 had used the mark law- 
fully, to continue.”’ 
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® See note 5, supra. 

In the 77th Congress a Dill to eliminate 
over a period of years the exemption given to 
pre-1905 users was favorably reported by the 
Committee on Foreign Affairs of the House. 
H. Rep. 2387, 77th Cong., 2d Sess. This pro- 
posed legislation was designed to discharge 
the obligation of the United States under the 
Geneva Convention of 1929. Jd., pp. 1, 2, 4. 

In the 78th Congress a bill passed the Senate 
with similar provisions. 90 Cong. Rec. 398, 401, 
3656. It was reported favorably, with amend- 
ments, by the Committee on Foreign Affairs 
of the House. H. Rep. No. 2054, 78th Cong., 2d 
Sess. This proposed legislation was likewise 
designed te discharge the obligation of the 
United States under the Geneva Convention of 
1929. Id., pp. 4-6. And see 90 Cong. Rec. 399. 

11See H. Rep. No. 2387, supra, note 10, pp. 
2, 3; H. Rep. No. 2054, supra, note 10, pp. 4-6. 
In the latter Report it was, indeed, recognized 
“that under existing law, there are legal uses 
of the symbol by commercial users.”’ p. 4. 
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[1 57,463] Federal Trade Commission v. S. Buchsbaum & Co. 
In the Supreme Court of the United States. No. 1087. May 6, 1946. 


A trial examiner of the Federal Trade Commission died after hearing some of the 
witnesses in a proteeding charging misrepresentation through use of the term “Elasti- 
Glass” to describe men’s accessories made of plasticized resinous material. The Com- 
mission denied respondent’s motion that the new trial examiner hear all the evidence 
de novo, and, in an enforcement proceeding before the Circuit Court of Appeals, the 
Court refused to enforce the Commission’s order, on this ground alone. On respondent’s 
motion, the judgment of the Circuit Court of Appeals is vacated and the case remanded 


for consideration of other errors assigned in the Court below. 
See Federal Trade Commission annotations, Vol. 2, J 6125.518, 6620.272. 


Vacating the judgment of CCA-7, reported at 57,438, ante, and remanding case. 


[Case Remanded for Consideration of 
Other Errors] 


Per Curiam: The petition for a writ of 
certiorari is granted. A trial examiner of 
the Federal Trade Commission died after 
having heard some of the witnesses in these 
proceedings. Respondent moved that the 
new trial examiner start the proceedings 
anew and hear all the evidence de novo. The 
Commission denied this motion. In the 
enforcement proceedings before the Circuit 
Court of Appeals respondent assigned this 
denial as one of a number of alleged errors. 
On that ground alone, and without passing 


on others urged by petitioner, the Circuit 
Court of Appeals refused to enforce the 
Commission’s order. Respondent here moves 
for leave to file a written waiver of the 
assigned error relied on by the Court below 
and also moves that the Circuit Court of 
Appeals judgment be reversed and that the 
case be remanded for consideration of the 
other errors assigned below. Motion for 
leave to file written waiver is granted. The 
judgment of the Circuit Court of Appeals 
is vacated and the case is remanded for con- 
sideration of the other errors assigned 
below. 


[57,464] Stokes & Smith Company v. Transparent-Wrap Machine Corporation. 
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in the United States Circuit Court of Appeals for the Second Circuit. No. 20172. May 


Appeal from a judgment of the District Court for the Southern District of New York, 


in an action for a declaratory judgment. 


A contract provision requiring the licensee to assign improvement patents to the 


licensor as a condition to receiving a license under the latter’s patents so that, after the 
expiration of the original patents, the licensor will be able to compel the licensee to pur- 
chase machinery from it under the improvement patents, is held illegal, because it is a 
violation of the Sherman Act to extend a patent monopoly to compel others to purchase 
devices not covered by the patent. 


See the Sherman: Act annotations, Vol. 1, J 1270.151. 
For plaintiff-appellant: Samuel E. Darby, Jr. 
For defendant-appellee: R. Morton Adams, 


Before L. HAND, SWAN and FRANK, Circuit Judges, 


[Facts] 


L. Hanp, Circuit Judge: This is an appeal 
from a judgment, dismissing the plaintiff’s 
complaint for a declaratory judgment, and 
directing it to assign eleven patents to the 
defendant. The parties are corporations or- 
ganized under the laws of different states, 
and in the spring of 1944 they had come to 
a critical difference as to the effect of a 
contract, entered into between them on June 
23, 1937. The defendant, on April 29, 1944, 
elected to terminate this contract as of the 
following May 10th, and thereby raised the 
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question which the plaintiff wishes to have 
determined in this action. The facts are as 
follows. The defendant was the owner of 
three patents taken out in 1935 and 1936, 
upon the invention of one Walter R. Zwoyer: 
the first, upon an original application, filed 
on November 28, 1933; the other two, upon 
divisional applications of the original. They 
were all for a machine to make a connected 
series of small transparent envelopes and 
to fill them with small pellets, such as pieces 
of hard candy and the like. The machine 
proved a success, and the defendant began 
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making and selling it under the name “Trans- 
wrap Packing Machine.” The plaintiff had 
been engaged in the business of making 
machinery to make and fill similar packages 
with powders—for the most part toilet 
powders; and in 1935 it learned of the Zwoyer 
patents, and sought a license under them 
early in 1936. After preliminary negotia- 
tions not necessary to set forth, the parties 
executed the contract of June, 1937, out of 
which the present controversy arises, and 
the substance of which was as follows. 


[The Contract] 


The defendant granted to the plaintiff an 
exclusive license under the Zwoyer patents 
in the United States, Canada and Mexico, 
as well as upon any patents for improve- 
ments which it might secure during the life 
of the contract. The plaintiff promised to 
keep books and render accounts, and to pay 
royalties, fixed by elaborate provisions not 
relevant here. The defendant promised to 
communicate to the plaintiff what it knew 
about manufacturing the machines and about 
prospective customers and the like, and to 
use its best efforts to push the sales under 
the patents. The contract was to last for 
ten years unless terminated as provided; 
but the plaintiff had an option to renew it 
for successive periods of five years, “until 
the expiration of the Patents above referred 
to and the expiration of any further Patents 
that may be granted to or acquired by the 
Licensor or Licensee, covering improvements 
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in Transwrap Packaging Machines or inven- 
tions used, or capable of use by the Licensee 
in the manufacture thereof.” This option 
was contingent 1.) upon notice to the de- 
fendant, 2.) upon prior performance by the 
plaintiff of all the conditions of the con- 
tract, and 3.) upon the fact that “the volume 
of sales of Transwrap Packaging Machines 
during the then current term of the license 
has been such as should reasonably be sat- 
isfactory to the Licensor.” In the event of 
disagreement as to whether sales had been 
reasonably satisfactory, that question was 
to be settled by arbitration. The defendant 
promised to sell the plaintiff such of its 
manufacturing apparatus used in making 
the machines as the plaintiff wished, for 
which the plaintiff was to pay prices as 
should be agreed; also to sell such of the 
machines and parts of machines already 
manufactured, as the plaintiff wished. In 
case the contract was terminated before the 
ten years expired, the defendant promised 
to buy back this apparatus and these ma- 
chines, and any apparatus and machines 
meanwhile made by the plaintiff, at a de- 
preciation of twenty per cent. The parties 
agreed not to challenge the validity of the 
Zwoyer patents, and there were stipulations 
regarding the suits for infringement; and 
the like. 


So far, the contract was concededly unob- 
jectionable. The contest is as to the elev- 
enth, twelfth, and fourteenth Articles, which 
are quoted in the margin,* and the impor- 


* “11, During the term of this license al] im- 
provements to Transwrap Packaging Machines, 
or new inventions used or capable of use in 
connection therewith, whether made by the 
Licensor or by the Licensee, shall be deemed 
included within the terms of this license, with- 
out any additional consideration, or license fee 
or royalty being due to the Licensor for the use 
thereof. It is understood and agreed, however, 
that the Licensor shall have the right to use, 
and license the use of, outside the several terri- 
tories covered by this License Agreement, any 
improvement or addition to Transwrap Packag- 
ing Machines or any new inventions connected 
with such machines and used in making and/or 
closing the package, but not those applying to 
the filling or to the contents of the package, 
made, owned or controlled by the Licensee, but 
such right to use and enjoy such Patents or 
inventions shall be exclusive only with regard 
to their use in Transwrap Packaging Machines 
and Licensee shall have the free right to use 
and enjoy them in all other fields and in all 
other kinds and types of machines without the 
payment of any royalty to Licensor for such 
use.’’ 


“12. If the Licensee shall discover or invent 
an improvement which is applicable to the 
Transwrap Packaging Machine and suitable for 
use in connection therewith and applicable to 
the making and closing of the package, but not 
to the filling nor to the contents of the package, 
it shall submit the same to the Licensor, which 
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may, at its option, apply for Letters Patent 
covering the same. In the event of the failure 
of the Licensor to apply for Letters Patent cov- 
ering such additional improvements, inventions 
or patentable ideas, the Licensee may apply for 
the same. In the event that such additional 
Letters Patent are applied for and are granted 
to the Licensor, they shall be deemed covered 
by the terms of this License Agreement and 
may be used by the Licensee hereunder without 
any further consideration, license fee or royalty 
as above provided. In the event that any such 
additional improvements are patented by the 
Licensee for use in connection with Transwrap 
Packaging Machines (after the refusal or failure 
of the Licensor to apply for Patents thereon), 
the Licensor may, nevertheless, have the use 
but not the exclusive use of the same outside 
of the several territories covered by this License 
Agreement. The expenses of obtaining any such 
Patents shall be paid by the party applying 
therefor. 


“The Licensor agrees to apply for and pay 
the expenses of obtaining any renewals of said 
Patents owned or acquired by it. The Licensee 
shall have the full right to use and enjoy any 
of the said inventions in its other machines 
which do not compete with Transwrap Packag- 
ing Machines and to license others so to do, but 
in such case the Licensee shall reimburse the 
Licensor for its cost in obtaining the Patents on 
said inventions on a basis to be agreed upon by 
the parties and if they fail to agree, the same 
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tant parts of which were as follows. Article 
XI is obscure, but we read the second sen- 
tence as meaning that the plaintiff promised 
to give defendant an exclusive license in all 
territories not covered by the contract, un- 
der any patents upon improvements to the 
Zwoyer machine, so far as these should re- 
late to making and closing the package. In 
Article XII the plaintiff promised, if it 
should invent any improvements to the 
Zwoyer machine which were suitable for 
use in making and closing Zwoyer pack- 
ages, that it would submit them to the de- 
fendant which was given an option to apply 
for patents upon them. If the defendant did 
not exercise the option, the plaintiff might 
itself apply for such patents; and if the de- 
fendant took out the patents, the contract 
would cover them, and the plaintiff would 
have a license under them without further 
royalties. Article XIV specified those events 
upon which the defendant could terminate 
the contract. For the most part these were 
breaches by the plaintiff, but included were 
the filing of a petition by the plaintiff for 
reorganization under what is now Chapter 
X of the Bankruptcy Act and any court 
injunction of the payment of royalties. 


[Breach of Contract] 


The parties continued under the contract 
until January 22, 1944, when the defendant 
learned that the plaintiff had applied for 
four patents, to which in a letter written 
on that day it claimed the right, and of 
which it demanded an assignment under 
Article XII. The plaintiff answered on Jan- 
uary 26th, “that there are quite a number 
of patents which should have been assigned 
to your Company. We are getting a com- 
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plete list and copies of the patents for your 
full information.” Apparently the parties 
had unsatisfactory negotiations before April 
17, for on that day the defendant wrote the 
plaintiff that its failure to offer the defend- 
ant the opportunity to take out various 
patents was a breach of the contract which 
should be submitted to arbitration. This 
letter it followed on April 29th by another 
in which it said: “Because of your failure 
to cure the default specified in our letter of 
January 22, 1944, within thirty days after 
written notice of such default, we have 
elected to terminate the license agreement 
on May 10, 1944.” The plaintiff answered 
both these letters on May second, admitting 
that it was “certainly at fault in not sub- 
mitting the inventions to you”; that it had 
“no excuses about this and can only apolo- 
gize for the breach in not submitting these 
matters to you”; and that “nothing has hap- 
pened which in any way effects the prose- 
cution of the business, and there is nothing 
that is irremediable.” This letter concluded 
that: “perhaps the settlement of this point, 
by making these assignments in recognition 
of the spirit of our agreement rather than 
its exact words, will meet the situation.” 


[Proceedings Below} 


The plaintiff obviously changed its mind 
shortly thereafter, because the complaint at 
bar was filed on the 19th of May, 1944, and 
the summons was served on the 23rd. The 
defendant filed a counterclaim on June 15th, 
demanding an assignment of fourteen pat- 
ents which it asserted to be within the con- 
tract, but three of which it withdrew upon 
the trial. The judge found that the contract 
was lawful throughout, not being within the 


shall be referred to arbitration as hereinafter 
provided.”’ 

“14. In the event that any one or more of the 
following events (herein termed events of de- 
fault) shall occur and such default shall not be 
cured within thirty days after written notice 
thereof by the Licensor to the Licensee, this 
agreement may be terminated by the Licensor 
in the manner hereinafter provided. 

The following and each of the following shall 
constitute events of default: 

(a) Failure of the Licensee to keep true and 
accurate books of account; 

(b) Failure of the Licensee to permit the 
Licensor or its duly authorized representatives 
to examine and inspect the same; 

(c) Failure of the Licensee to render to the 
Licensor full and accurate statements in writing 
of all Transwrap Packaging Machines manufac- 
tured and sold by it; 

(d) Failure of the Licensee to pay the full 
amount of the license fees or royalties herein- 
above provided for as and when the same shall 
be due and payable; 

(e) If the Licensee shall be adjudicated a 
bankrupt, or shal] file a Petition under Section 
77-B of the Bankruptcy Act, or any Act amenda- 
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tory thereof, or if the Licensee shall take ad- 
vantage of any bankruptcy or insolvency act; 

(f) If by reason of any action taken by or 
against the Licensee the payment of license 
fees or royalties shall be enjoined or suspended; 

(g) If the Licensee shall be dissolved or liqui- 
dated (other than in connection with a corporate 
reorganization and the continuance of the busi- 
ness of the Licensee); and 

(h) If the Licensee shall default in any of the 
terms, clauses, covenants and conditions of this 
License Agreement. 

Should such an event of default have occurred 
and not been cured within thirty days after 
written notice thereof by the Licensor to the 
Licensee this license shall be deemed termi- 
nated upon a date fixed in a further written 
notice of termination to be sent by the Licensor 
to the Licensee by registered mail, which date 
shall not be less than ten days after the expira- 
tion of the thirty days hereinabove referred to. 

Failure of the Licensor to insist upon any of 
the terms, clauses, covenants and conditions of 
this License Agreement in any instance shall 
not, however, be deemed to be a waiver of 
default in subsequent instances.”’ 
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doctrine of such decisions as Ethyl Gasoline 
v. United States, 309 U. S. 436; Morton Salt 
Company v. G. S. Suppiger Co., 314 U. S. 488; 
and Mercoid Corp. v. Mid-Continent Invest- 
ment Co., 320 U. S. 661. He dismissed the 
complaint, held that the plaintiff had broken 
the contract without excuse, that the de- 
fendant had rightfully terminated it on May 
10, 1944, and he directed the plaintiff to 
assign to the defendant the eleven patents 
in question, and to disclose to the defendant 
all improvements upon the “Transwrap 
Packing Machine,” in which it had any in- 
terest. 


[Illegality of License Condition] 


The power of a patentee to make a license 
conditional upon the licensee’s buying other 
goods only of him, first came up, so far as 
we can find, in Heaton-Peninsula Button- 
Fastener Co. v. Eureka Specialty Co., 77 Fed. 
Rep. 288 (C. C. A. 6) (1896), where the 
court decided that, since the patentee had 
power unconditionally to forbid infringe- 
ment, he might attach such conditions as he 
chose to a license. In 1902 the Supreme 
Court in Bement v. National Harrow Co., 186 
U. S. 70, carried this so far as to except 
from the Sherman Act patent licenses which 
fixed prices; and in Henry v. A. B. Dick Co., 
224 U. S. 1 (1912), it adopted the doctrine 
of Heaton-Peninsula Button-Fastener Co. v. 
Eureka Specialty Co., supra (77 Fed. Rep. 
288), in full. There was a strong dissent in 
that case, and the dissenters had their way 
the next year in Bauer v. O’Connel, 229 U. S. 
1. The attempt which they then made to 
distinguish Henry v. A. B. Dick Co., supra 
(224 U. S. 1), was acknowledged to be futile 
in Motion Picture Co. v. Universal Film Co., 
243 U. S. 502, 518, and the earlier decision 
was expressly overruled. Since then nu- 
merous decisions have held unlawful similar 
conditions upon a license; and in Mercoid 
Corporation v. Mid-Continent Co., 320 U. S. 
661, and Mercoid Corp. v. Minneapolis-Honey- 
well Co., 320 U. S. 680, the doctrine was ex- 
tended to the separate constituents of a 
patented combination; so that now it is un- 
lawful to make a license conditional upon 
the licensee’s purchasing only from the pat- 
entee any one of those elements of which 
a combination claim is composed. Indeed, 
it appears from the discussion in the opin- 
ions (pp. 669, 673, 674, 677, 689), that the 
doctrine of contributory infringement is it- 
self not wholly free from doubt. 


[Issue] 


The question here is whether the facts 
at bar fall within this doctrine. It is true 
that the defendant did not expressly exact 
as a condition upon its license under the 
Zwoyer patents that the plaintiff should buy 
anything of it; not even parts of the Zwoyer 
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machine. Indeed, it was going out of busi- 
ness and could not have supplied the plain- 
tiff, if it had exacted any such promise. 
While the contract remained in execution 
the plaintiff was as free as possible to buy 
what it liked, where it liked: the parts of 
the Zwoyer machine, or any improvements 
upon it. Nevertheless, when the contract 
ended for any reason, the situation became 
quite different; as is well illustrated by the 
very judgment here upon appeal. The de- 
fendant has canceled the contract for the 
plaintiff’s breach in refusing to tender its im- 
provement patents; and by that cancellation 
it has resumed control over the Zwoyer 
patents themselves. The mere recapture of 
these patents did not of course impose any 
limitation of the plaintiff's freedom beyond 
that necessarily involved in a cancellation of 
the license, which was of course permissible, 
However, in spite of the termination of the 
contract the defendant will remain the owner 
of those improvement patents which the plain- 
tiff should transfer to it, and under these the 
plaintiff will no longer have any license. 
The question is whether that did not impose 
an illegal limitation, which the defendant 
obtained as a condition of granting a license 
under its own Zwoyer patents. While those 
patents themselves lasted, the defendant 
might argue that its ownership of the im- 
provement patents could not limit the plain- 
tiff’s freedom, because the plaintiff could 
not sell the “Transwrap Packing Machine” 
without the defendant’s consent anyway; 
and, since the improvement patents were by 
hypothesis improvements to that machine, 
any machine which embodied them must fall 
within the Zwoyer claims. That would in- 
deed depend upon whether the Zwoyer 
claims covered those combinations of ele- 
ments which were at least implied in the 
improvement claims; but we may assume 
that this would be the case. If so, the 
plaintiff's freedom to make, use and vend 
would not be impaired by the defendant’s 
ownership of the improvement patents in 
addition to the Zwoyer patents. Even so, 
the plaintiff would lose that negative com- 
mand over the art which ownership of the 
improvement patents would have given it. 
Had it not assigned these to the defendant, 
its own consent as well as the defendant’s 
would have been necessary before any third 
person could make the improved “Transwrap 
Packing Machine.” Whether centering a 
double monopoly in the defendant’s hands, 
instead of leaving the two parties to use 
their patents competitively, is an unlawful 
feature of the contract, we need not, how- 
ever, decide, for the following reasons. 
The last Zwoyer patent will expire in 
1953, and the eleven improvement patents 
will expire between 1956 and 1959, so that 
there will be a period of from three to six 
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years during which, although the plaintiff 
will be free to make, use, or vend the 
original “Transwrap Packing Machine,” the 
defendant will be able to compel the plaintiff 
to buy from it alone any improved “Trans- 
wrap Packing Machine.” Thus the plaintiff 
will be required to buy from the defendant 
articles which, although patented, are not 
covered by the Zwoyer patents. It is quite 
true that upon the sale of its business, had 
the defendant not included those patents, 
it could have made it a condition that the 
plaintiff should assign to it any improve- 
ment inventions it might make, and in that 
way it would have secured the plaintiff as 
its customer for all such improvements. The 
owner of all property, by withholding it 
upon any Other terms, may, if he can, force 
others to buy from him; land is the best 
example and every parcel of land is a 
monopoly. But it is precisely in this that a 
patent is not like other property; the 
patentee may not use it to force others to 
buy him things outside its four corners. 
If the defendant gets the plaintiff’s patents, 
it will have put itself in that position, in 
part at any rate, by virtue of the compulsion 
of its own patents. We do not see what 
difference it makes, under the decisions we 
have cited, whether the plaintiff is compelled 
to buy all improvements from the defend- 
ant by means of a transfer of the plaintiff’s 
patents, or by means of a contract; indeed, 
the compulsion in the first instance is more 
absolute than in the second. 


[Defendant's Contention| 


It is urged that this provision was merely 
an incident to the defendant’s sale of its 
business, including the Zwoyer patents; that 
it could not be expected to part with that 
business and those patents without protec- 
tion, in the event of recapture upon the 
buyer’s default; and that it should not be 
compelled to take back a mutilated business: 
that is, one in which it must forfeit any 
advances that the art had made meanwhile, 
advances which it was not unfair to suppose 
it might itself have made, had it not sold 
te the plaintiff. No one could have objected, 
had the defendant merely provided that upon 
recapture it should have a license for any 
improvements which the plaintiff had made. 
That would have left the plaintiff free from 
the defendant’s control over the improved 
“Transwrap Packing Machine” after 1953, 
and yet would have relieved the defendant 
of the competitive handicap of being con- 
fined to the original machine. But with that 
the defendant was not content; on the con- 
trary it has used the sanction of its patents 
to make sure that after they have expired, 
the plaintiff shall be at just that competitive 
disadvantage that it would itself have been 
under, if the contract had provided for its 
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recapture of the Zwoyer patents without 
any license from the plaintiff to use the 
improvements. 


[Promise to Assign Patents Illegal] 


We have been speaking of the period after 
the contract came to an end, and we do 
not forget that the plaintiff had an option 
to extend it, not only beyond the original 
term of ten years, but for successive periods 
of five years until the last of the improve- 
ment patents expired. The defendant might 
argue—though it has not done so—that this 
gave the plaintiff the opportunity to avoid 
the competitive handicap we have men- 
tioned, from which it would suffer after 
1953: all it need do was to keep on in the 
business. To this there are two answers. 
First, continuance in the business was not 
wholly within the plaintiff's power. The 
sales in the preceding period had to be 
“reasonably satisfactory” to the defendant. 
Moreover, if the plaintiff got into such fi- 
nancial straits that it must file a petition 
under Chapter X, it lost the contract even 
during the original first ten years; so too 
in case payment of the royalties was en- 
joined, whatever that meant. Second, and 
mote important, the plaintiff was not com- 
petitively free to abandon the contract at 
the end of any of the periods. In 1947, 
when the original period would come to an 
end, and again in 1952 and 1957 when the 
next two succeeding periods would do the 
same, among those considerations which 
would certainly be influential in its decision 
to renew, would be the position it would 
be in, of which we have spoken a moment 
ago: 4. e., that after 1953 it might feel itself 
forced to renew just because the improve- 
ment patents were in the defendant’s hands. 
Moreover, that predicament might not end 
in 1959, the year when the last of the eleven 
patents in suit will expire; for these may 
not be the last improvements, and the plain- 
tiff may be forced, either to cease all efforts 
to patent improvements, or to keep renew- 
ing the contract in-order to escape the con- 
sequences of its own ingenuity. For these 
reasons we hold that the promise to assign 
the improvement patents was illegal, and 
cannot be enforced. 


[Defendant Excused from Performance; 
Other Questions] 


However, since the plaintiff has repudi- 
ated this promise, the defendant is excused 
from any further performance of any of 
its own promises in the contract; for the fact 
that the plaintiff was privileged to repudiate, 
does not affect that result. The contract 
was Originally bilateral, and it does not ap- 
portion the plaintiff’s promises as separate 
considerations for the defendant’s promises; 
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nor can we say a priori how far the promise 
to assign the improvement patents deter- 
mined the defendant’s acceptance. In such 
circumstances it is the rule that a promisor 
is excused from performance when a counter 
promise which is the consideration for his 
own promise is repudiated for illegality. 
Williston on Contracts § 1780; Restatement 
of Contracts § 607. We do not know whether 
the contract was made in New York or 
Pennsylvania; but the rule is the same in 
both states. Foley v. Speir, 100 N. Y. 552; 
Marsell v. Maires, 203 App. Div. 646, affirmed 
236 N. Y. 516; Parthey v. Beyer, 228 App. 
Div. 308 (semble) Sayres v. Decker Atto- 
mobile Co., 239 N. Y. 73, 77. In Re Shannon’s 
Estate, 289 Pa. St. 251. A different question 
arises as to restoration to the status quo ante 
—“restitution”—in a case where as here the 
promisee of the unlawful promise has sub- 
stantially performed his own promises. 
Whether he may reclaim what he has given, 
is not necessarily governed by the same 
considerations that excuse his further per- 
formance. This question the parties have 
not argued; moreover, the record is not in 
such form that we could finally dispose of 
it, if they had. The proper course will there- 
fore be to remand the cause to the district 
court without attempting to do more than 
declare that the plaintiff’s promise to assign 
the improvement patents is unenforceable, 
and that the defendant is excused from any 
further performance under the contract, 
leaving for the new trial whether the de- 
fendant may have any affirmative relief by 
way of restitution; if so, what that relief 
shall be; if not, whether the continued exist- 
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ence of a license under the Zwoyer patents 
is continued performance of a promise, or 
restitution; and any other questions that 
may turn out to be relevant. 


[Reversed and Remanded] | 


Judgment reversed; cause remanded. 


SWAN, Circuit Judge, dissenting: When a 
man sells his business on terms which make it 
possible that he may have to buy it back, it 
seems to me entirely reasonable for him to re- 
quire the purchaser in that event to turn over 
any improvement patents which have been taken 
out in the meantime. If the seller had no patent 
when he sold his business, a stipulation that 
patents thereafter taken out by the buyer in 
connection with the business should be assigned 
to the seller if the business was returned to 
him pursuant to the terms of the agreement, 
would in my opinion be valid—and my brother’s 
argument does not suggest the contrary. The 
situation would seem to be analogous to requir- 
ing an employee to assign inventions made in 
the course of his employment. Guth v. Minne- 
sota Mining & Mfg. Co., 72 F. 2d 385 (C. C. A. 
7), cert, den. 294 U. S. 711. Even if the seller 
of the business owned a patent under which 
the buyer received a license, a stipulation that 
any improvement patents should belong to the 
licensor would formerly have been sustained. 
See Allbright-Nell Co. v. Stanley Hiller Co., 72 
F. 2d 392 (C. C. A. 7). Recent Supreme Court 
cases upon which my brothers rely have estab- 
lished the principle that ‘‘the owner of a patent 
may not employ it to secure a limited monopoly 
of an unpatented material used in applying the 
invention,’’ Mercoid Corp. v. Mid-Continent Co., 
320 U. S. 661, 664. The application of that prin- 
ciple to the case at bar requires an extension of 
the doctrine to very different facts and I can 
see no valid reasons for so extending it. In my 
opinion the judgment should be affirmed. 


[157,465] American League Baseball Club of New York, Inc. v, Pasquel et al. 


New York Supreme Court, New York County. Special Term, Part III. 


York Law Journal 2012, May 21, 1946. 
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A motion for a temporary injunction restraining defendants from inducing or attempt- 


ing to induce plaintiff’s baseball players to repudiate their contracts of employment with 
plaintiff is granted. An affirmative defense that the contracts between plaintiff and its 
players are so inequitable and monopolistic in character as not to warrant the interference 
of a court of equity for their enforcement is rejected. The court holds that the plaintiff’s 
activities involve the rendition of services, and that organized baseball is not a combination 
in restraint of trade, either under Section 340 of the New York General Business Law, or 
at common law. 
See the New York General Business Law, Section 340, Vol. 2, J 8615. 


Opinion rendered by Mr. Justice MILLER. 


tiff’s baseball players to repudiate their con- 
tracts of employment with plaintiff. 


[Defendant Pasquel’s Affidavit] 


The motion papers have been served on 
the Mexican League, on Bernardo Pasquel, 
its vice-president, and on defendants Baz, 
Lausac and Rennie. The only answering 
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[Nature of Proceedings] 


This is a motion by the American League 
Baseball Club of New York, Inc., popularly 
known as the “New York Yankees,” for 
a temporary injunction restraining the de- 
fendant Mexican League and various indi- 
viduals alleged to be acting in its behalf, 
from inducing or attempting to induce plain- 
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affidavits submitted are those of Pasquel, 
Rennie and Hess, one of the attorneys for 
some of the defendants. Pasquel’s affidavit 
is submitted on behalf of himself and 
Lausac. Although he denies that he at any 
time attempted to induce any of plaintiff’s 
players to repudiate their contracts with 
plaintiff, he does not dispute the statements 
in the moving affidavits to the effect that he 
had stated at a press conference on May 3, 
1946, that one of the plaintiff’s players, Riz- 
zuto, “will leave the Yankees and go to 
Mexico when I give the word” and that “I 
will not leave New York without taking a 
Yankee regular of the first rank with me.” 

Pasquel also admits that he did contact 
another Yankee player, Stirnweiss, and that 
he made him an offer. He states that when 
Stirnweiss, several days later, advised him 
that he had a two-year contract and could 
not accept the offer he ceased making 
further efforts to obtain Stirnweiss’ services. 
He makes no statement, however, that he 
was unaware of the existence of Stirnweiss’ 
contract prior to making the offer, and his 
version is consistent with the possibility 
that he ceased making further efforts to 
sign up Stirnweiss only because the latter 
had rejected his offer. In any event, as 
later pointed out, the existence of contracts 
for definite terms is immaterial, it being 
sufficient that plaintiff's employees were 
serving it at the time of the attempts to 
entice them away. 


[Necessity for Relief] 


On the papers now before the court there 
is ample evidence that Pasquel and the 
Mexican League have attempted and in all 
probability will, unless injunctive relief is 
granted, continue to attempt to entice away 
plaintiff’s players. 


[Defense of Monopoly] 


The answering affidavit of the attorney 
Hess is submitted in support of the affirma- 
tive defense that the contracts between 
plaintiff and its players are so inequitable 
and monopolistic in character as not to 
warrant the intervention of a court of equity 
for their enforcement. Stress is laid upon 
the alleged fact that once a player has been 
signed by a club his career is from that 
time on in the absolute dominion of the 
club, and that he has no right to determine 
with which club he plays, in what city he 
must reside, or the salary he is to receive 
as long as he wishes to remain in organized 
baseball. 


[Defendants’ Actions Illegal] 


Attempts of the defendants to induce 
plaintiff's players to leave their employment 
with plaintiff are wrongful and illegal under 
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well-settled principles of law, and this is so 
regardless of whether the contracts between 
plaintiff and its players would be enforcible 
in actions between the parties to the con- 
tracts (see Hardy v. Erickson, 36 N. Y. 
Supp., 2d, 823, 825, and cases there cited; 
Restatement of the Law of Torts, sec. 766, 
p. 54). It is not “essential that the contract 
should be of such a nature that specific 
performance could be decreed” (43 C. J. S., 
sec. 89). Malicious attempts to induce em- 
ployees to leave their employer are illegal 
even if there is no contract for a definite 
term between them and their employer and 
their employment is terminable at will 
(Truax v. Raich, 239 U. S., 33, 38; Hitchman 
Coal & Coke Co. v. Mitchell, 245 U. S., 229, 
251-252; Hardy v. Erickson, supra; 43 C.J.S.. 
supra, pp. 597-598). 


[Cases Discussed] © 


The rationale of these authorities is well 
summed up in the language of Mr. Justice 
Hughes in Truax v. Raich (supra): “The 
fact that the employment is at the will of 
the parties, respectively, does not make it 
one at the will of others. The employee 
has manifest interest in the freedom of the 
employer to exercise his judgment without 
illegal interference or compulsion and, by 
the weight of authority, the unjustified in- 
terference of third persons is actionable 
although the employment is at will.” 


The case of Hitchman Coal & Coke Co. v. 
Mitchell (supra) was questioned in Stilwell 
Theatres, Inc. v. Kaplan (259 N. Y., 405), 
but only in connection with the application 
otf the doctrine of malicious inducement of 
breach of contract to labor unions in the 
course of labor disputes. 


For the reasons heretofore indicated it 
is unnecessary, for the purposes of this mo- 
tion, to consider whether the plaintiff could 
successfully sue in equity to compel any 
of its players to perform their contracts 
with it, or to enjoin them from violating 
their contracts by playing baseball for 
others. The important circumstance to be 
borne in mind is that plaintiff is seeking to 
enjoin strangers to the contract from attempt- 
ing to induce players theretofore voluntarily 
performing their agreements with plaintiff to 
discontinue doing so. 


The defendant cites Fairbanks, Morse & 
Co. v. Texas Electric Service Co. (63 Fed., 2d, 
702) as authority for denying injunctive 
relief against interference by a stranger with 
a contract which is contrary to public policy 
and monopolistic in character. That case 
involves a public utility company, a business 
which was affected with a public interest, 
and which monopolized electric light busi- 
ness in each community that it served in 
direct violation of a Texas statute. It was 
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held that under the circumstances solicita- 
tion of the company’s customers by the 
seller of a proposed municipal electric plant 
would not be enjoined. 


[No Proof of Monopoly] 


In any event, no real proof that organized 
baseball is an illegal monopoly is submitted 
on behalf of the defendants. The scant 
and fragmentary factual statements con- 
tained in the affidavit of Hess fall far short 
of establishing any such monopoly. A\l- 
though the affidavit characterizes organ- 
ized baseball as an illegal monopoly, the 
facts therein stated at most show that an 
individual ball-player’s freedom of contract 
is restricted and limited. The ruling in 
American League Baseball Club v. Chase (86 
Misc., 441), relied upon by defendants, was 
based upon factual data wholly absent in 
the case now before the court, and involved 
only the contracting parties. The decision 
in question was rendered in 1914, and what 
was said by the court there on the monopoly 
question was only dictum, for the conclusion 
had already been reached that plaintiff was 
not entitled to a decree of specific perform- 
ance against its employee by reason of al- 
leged lack of mutuality of obligation and 
remedy. 


[Baseball Not Combination in Restraint 
of Trade] 


Organized baseball has been in existence 
for many decades. The plaintiff’s activities 
involve the rendition of services. Even if 
organized baseball, as claimed by defend- 
ants, be a monopoly, it would seem that it is 
not a combination in restraint of trade, 
either under the provisions of section 340 
of the General Business Law, known as the 


Donnelly Act, or at common law (see New 
York Clothing Mfrs. Exchange, Inc., v. Tex- 
tile Finishers Ass'n, Inc., 238 App. Div., 444). 
In the case cited the court said p. 452): 
“Only the performance of services is in- 
volved. We think this agreement is valid 
as an agreement for the rendition of serv- 
ices, and that it is in no sense in restraint 
of trade, as used in the statutory enactments 
or at common law.” 

There’is no justification, on a motion of 
this character for a preliminary injunction, 
for denying plaintiff relief on the basis of 
the factual evidence submitted in support 
of defendants’ conclusory characterization 
of organized baseball as an illegal monopoly. 


[Motion for Temporary Injunction Granted] 


The motion, so far as it affects the de- 
fendant Rennie, is deemed withdrawn, as 
the action against him has been discon- 
tinued. The motion is granted as to the 
defendants Bernardo Pasquel, Mexican 
League and Lausac and otherwise denied. 
The trial of the action, by agreement of the 
parties, is set down for the 28th day of May, 
1946. Settle order on one day’s notice. 


[Motion for Separate Trial Denied] 


Motion for a separate and prior trial of 
the defense of monopoly is denied. Mo- 
tions of this character are granted only 
where the trial of the preliminary issue will 
be brief and avoid a long and protracted 
trial of the main issues (Carmody, New 
York Practice, vol. 4, sec. 1286, subdiv. 
[b]). It is quite clear that a trial of the 
issue as to whether organized baseball is 
an illegal monopoly is not likely to be a 
short one, but rather very much the con- 
trary. Order signed. 


[1 57,466] Philadelphia Record Company v. Manufacturing Photo-Engravers Asso- 


ciation of Philadelphia, et al. 


In the United States Circuit Court of Appeals for the Third Circuit. No. 9082. Octo- 


ber Term 1945. Filed May 17, 1946. 


Defendant association of photo-engravers and defendant union are enjoined from 


inducing any of the photo-engraving employees of plaintiff newspaper to refuse to work 
upon the newspaper’s commercial photo-engraving products at night, in order to secure 
the association and its members a practical monopoly in commercial photo-engraving prod- 
ucts in violation of the Sherman Anti-Trust Act. 

See the Sherman Act annotations, Vol. 1, {] 1230.351, 1280.101. 


Reversing 63 Fed. (2d) 254, reported at {| 57,419, ante. 
For plaintiff-appellant: Daniel Lowenthal, Philadelphia, Pa. 


For defendant-appellees: Robert T. McCracken, Philadelphia, Pa., for Photo-Engravers 
Union, et al.; and Walter B. Gibbons, Philadelphia, Pa., for Artcraft Photo-Engravers 
Co., et al. 


Before Biccs, Goopricu, and McLAucHLIn, Circuit Judges. 
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[Facts] 


By McLaucu.in, Circuit Judge: Plaintiff, 
a Pennsylvania corporation, is engaged in 
publishing a morning newspaper in Phila- 
delphia. It brought suit in the District Court 
under the Declaratory Judgments Act* ask- 
ing that the alleged activities of the defend- 
ants be declared to be in violation of the 
Sherman Anti-Trust Law’ and for a pre- 
liminary and final injuction. Defendants are 
the Manufacturing Photo-Engravers Asso- 
ciation of Philadelphia, a corporation, the 
eighteen companies of which are members 
thereof, Philadelphia Photo-Engravers’ Union 
No. 7, I. P. E. U. of N. A. and the president 
and general manager of the latter. 


From the facts found by the Trial Court 
it appears that since 1929 plaintiff has been 
engaged in the commercial photo-engraving 
business. At the time of the hearing before 
the District Court plaintiff's gross from this 
source amounted to about $100,000 a year 
with approximately 25% of the business in 
interstate commerce. Plaintiff employs twenty- 
seven photo-engravers, all members of the 
defendant union. Twenty-two of these work 
at night and the remaining four in the day- 
time. It is necessary to have twenty-two 
men on the night shift to properly take care 
of the newspaper’s emergency requirements. 
During slack periods the men do commercial 
photo-engraving which is chiefly produced 
at night. Because of the local labor situation 
in the particular trade there are no extra 
photo-engravers available for plaintiff during 
the day. The defendant association is com- 
prised entirely of competitors of the plaintiff 
in commercial photo-engraving. These were 
designated by the president of the union testify- 
ing in the plaintiff’s case as“... the manufac- 
turing commercial employers of Philadelphia 
en Ltalies ours.) 


The plaintiff and the union have a con- 
tract covering plaintiff’s daytime commercial 
photo-engraving. They have no contract as 
to the night commercial work. The associa- 
tion and the union for many years had a con- 
tract covering their general relationship 
which included a supplemental agreement 
providing that “future night forces shall be 
prohibited unless by consent of both parties 
to this agreement.” The latest supplemental 
agreement expired February 28, 1945. The 
parties, however, continued to act in accord- 
ance with it and the failure to renew it did 
not alter their relationship in connection 
therewith. One of the members of the asso- 


ciation, Peerless Engraving Co., is a partner- 
ship with one of that firm also the current 
president of the association. That company 
is permitted to do night commercial photo- 
engraving with the approval of the union 
and the association. The same company does 
the photo-engraving for another Philadel- 
phia newspaper. 

In 1944 plaintiff asked the association and 
the union to negotiate a night commercial 
contract with it. On September 6, 1944 
there was a meeting in the office of the plain- 
tiff. Those present were the business man- 
ager of the union, the then president of the 
association, its secretary and attorney and 
representatives of the plaintiff. The purpose 
of the meeting was to find a solution which 
would permit the union to negotiate the de- 
sired contract. The assoctation’s representa- 
tives objected to the proposed negotiations on 
the ground that plaintiff was charging lower 
prices which the association’s representatives 
declared was unfair competition and on the 
ground that there was insufficient work for 
members of the association. On September 14, 
1944 the association adopted the following 
resolution, a copy of which was sent to the 
union: 

“Resolved: That the Association insist upon 
compliance of the Supplemental Agreement 
dated February 2, 1937 made and executed by 
the Photo-Engravers’ Union No. 7 of Philadel- 
phia and Manufacturing Photo-Engravers’ Asso- 
ciation of Philadelphia, and continued by 
supplemental agreement each year, which agree- 
ment is now in full force and effect.’’ 


On July 30, 1945 a strike vote was taken 
among plaintiff’s photo-engravers under the 
provisions of the Smith-Connolly Act* to 
determine whether they should stop doing 
commercial work at night. The employees 
rejected the strike proposal. On September 
24, 1945 in compliance with the order of the 
union, plaintiff's photo-engraving employees 
stopped night commercial work for the 
plaintiff. This was not due to any grievance 
or dispute between the union and the plain- 
tiff as to labor or working conditions. 


[Holding of Trial Court] 


The District Court held “. . . the evidence 
sustains a finding that the union combined 
with, or aided and abetted the defendant asso- 
ciation, at least to prevent the Record from 
producing the commercial photo-engraving 
products at night.” It further held that 
under the facts this practically prevented 
plaintiff from engaging in the commercial 


1Section 274 (d) of the Judicial Act, 2g U. S. 
C. A. Section 400. 


2 Act of July 2, 1890, c. 647, Section 1, 26 Stat. 


209, as amended August 17, 1937, c. 690, Title 


VIII, 50 Stat. 693, 15 U. S. C, A. Section 1. 
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3 War Labor Disputes Act, Act of June 25, 
1943, c. 144, Section 8, 57 Stat. 167, 50 U.S.C. A. 
Appendix, Section 1508. 
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photo-engraving ‘business.* The conclusion 
of law of the Trial Judge on this is: 


“3. A combination and agreement exists be- 
tween defendant union, defendant association, 
and defendant competitors (1) to enforce the 
supplementary agreement between defendant 
union and defendant association, which restricts 
future night commercial photo-engraving in 
Philadelphia without the consent of both par- 
ties, against the plaintiff; and (2) to compel the 
plaintiff to cease production of commercial 
ak products at night.’’ (Emphasis 
ours). 


The Court held: 


“The evidence sustains plaintiff’s contention 
that the effect of the work stoppage, coupled 
with the status of the local labor supply, re- 
duced the volume of commercial engravings pro- 
duced and lowered the volume of interstate 
shipments. These acts of the defendants affected 
interstate commerce.”’ 


The Court then found that the evidence did 
not show an interference with interstate 
commerce in violation of the Sherman Act 
and denied the motion for a temporary in- 
function saying: 


“The evidence adduced as to the present ap- 
plication of the supplemental agreement does 
not show such restraint upon competition which 
has ‘or is intended to have an effect upon prices 
in the market or otherwise to deprive purchasers 
or consumers of the advantages which they de- 
rive from free competition ...’ 310 U. S. 
469, 501. There is no evidence that the associa- 
tion, in concert with the union, is attempting to 
fix or raise prices. Nor is there any evidence 
that cessation of night production of photo- 
engravings by the plaintiff ‘had any substantial 
commercial effect upon either the prices at which 
the goods [are] sold or the supply upon 
the market.’ United States v. Gold, 115 F. 2d 
236, 237. There is a total lack of evidence show- 
ing that the joint action of the union and the 
association prejudiced the consumers in any 
way.”’ 


[Evidence Supports Finding as to 
Combination] 


The evidence clearly supports the finding 
of the Trial Court that there was a combi- 
nation between the union and the association 
to prevent the plaintiff from producing photo- 
engraving products at night. This because 
of local labor conditions known to all the 
parties shows not only the intent of the 
defendants to prohibit the plaintiff from engag- 
ing in the commercial photo-engraving busi- 
ness but achieves that practical result. The 
finding that the enforcement of the supple- 
mental agreement between the union and the 
association was forced by the latter is fully 
sustained. Mr. Kraft, the president of the 


union, testified that the association by its 
resolution “called attention to the union to 
enforce the contract that we have with 
them.” Again he said: “But it just meant 
for us that they were calling our attention 
that we have a commercial agreement with 
the manufacturing commercial employers in 
Philadelphia, and it had stipulated para- 
graphs in there that we were to live up to 
during an agreement that we had with them.” 
And further: “Because of the resolution, we 
immediately—I am pretty sure we got in 
touch with the Philadelphia Record com- 
pany in trying to negotiate with them to 
eliminate all commercial work at night.” He 
stated that the resolution of the association 
was the only reason for the union getting in 
touch with the plaintiff. At the time there 
was no labor dispute between the union and 
the plaintiff. While commercial work was 
frowned on by the parent body of the union, 
there was actually a current commercial day 
contract between the plaintiff and the Phila- 
delphia union. There was also a night com- 
mercial contract in existence between the 
union and Peerless with the latter company 
admittedly handling newspaper photo-engraving 
production. The transcript amply justifies 
the District Judge’s finding that the reasons 
the association pressed the union to prohibit 
plaintiff's night photo-engraving were that 
plaintiff was charging lower prices and be- 
cause there was insufficient work for mem- 
bers of the association. It is obvious from 
the record, as the District Court decided, 
that the supplemental agreement between 
the association and the union continued ef- 
fectively between parties even though it was 
allowed to formally expire in January 1945 
after this matter had come to a head in Sep- 
tember 1944 and after the association had 
insisted that the union put an end to the 
plaintiff’s night commercial photo-engraving. 
It is noteworthy that at the hearing in this 
case September 27, 1945, the president of the 
union on at least two occasions speaks of 
the supplemental agreement in the present 
tense. 


[Association Comprises Substantial Portion 
of Industry ; Members Compete 
with Plaintiff | 


There can be no doubt from the whole 
case that the defendant association com- 
prised substantially the commercial photo- 
engraving industry in Philadelphia. It is 
true that the District Judge does not use the 
word “monopoly.” He plainly implies it, 
however, when he holds that the supple- 
mental agreement “restricts future night 
commercial photo-engraving in Philadelphia - 


4 The Court said: 
‘Tt [plaintiff] seeks to engage in a lawful 
business in a lawful and legitimate way. Under 
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without the consent of both parties [the 
association and the union J, against the plain- 
tiff.” The president of the union testified that 
the agreement was with “the manufacturing 
commercial employers in Philadelphia.” The 
sense of what both the president and the 
secretary of the association said at the meet- 
ing of September 6th is to the same effect. 
Nor is there any doubt that the members of 
the association are in business competition 
with the plaintiff. Indeed, this is frankly 
stated in the association’s brief. 


[Combination of Labor and Business 
Affected Interstate Commerce] 


As the case stands it reveals a combina- 
tion of labor and business instigated by the 
latter to put an end to night commercial 
work by the plaintiff which, under the facts, 
would put the plaintiff out of the entire 
commercial photo-engraving field. The asso- 
ciation had two reasons for so doing. The 
first was plaintiff's lower prices. The second 
was that there was not enough work to go 
around or, in other words, the elimination 
of a competitor. There was no labor dispute 
between the plaintiff and the union. The 
acts of the defendants affected interstate 
commerce. 


[Plaintiff Entitled to Injunction] 


We think that the plaintiff not only has 
shown a case where “fair play” indicates an 
injunction as stated by the Disttict Court, 
but where as a matter of law it is entitled to 
such injunction. The volume of interstate 
commerce involved is shown generally by 
over-all figures which are not contradicted. 
That business is primarily from the night 
production which has been wholly stopped. 
Increased day production is impossible under 
the circumstances. Final computations of loss 
could hardly have been available at the hearing 
held within a week of the stoppage. Even if 
the inference as to the amount of interstate 
commerce business could not be as sharply 
drawn as is possible under the present simple 
facts, the cases definitely show that the pri- 
mary governing factor in such matter as this is 
the intent “to restrain or control the supply 
entering and moving in interstate commerce 
or the price of it in interstate markets.” 
Coronado Coal Co. v. United Mine Workers, 
268 U.S. 295: United Leather Int. Union v. 
Heikert, 265 U. S. 457. Apex Hosiery Co. v. 
Leader, 310 U. S. 469, which involved purely 


a labor dispute is to the same effect. There 
the presently lamented Chief Justice, then 
Justice Stone, said at page 512: 


“We only hold now, as we have previously 
held both in labor and non-labor cases, that such 
restraints are not within the Sherman Act unless 
they are intended to have, or in fact have, the 
effects on the market on which the Court relied 
to establish violation in the Second Coronado 
case.”’ 


[Controlling Authorities] 


This litigation concerns the converse of 
the problem involved in the Apex decision, 
namely, where a labor organization is used 
by a combination of those engaged in an 
industry as the means or instrument for sup- 
pressing competition or fixing prices. As 
such it comes squarely under the rule of the 
recent opinion of the Supreme Court in 
Allen Bradley Co. v. Union, 325 U. S. 797. 
There a combination of union, contractors 
and manufacturers, forced agreements to 
purchase and sell electrical equipment locally. 
Mr. Justice Black for the Court stated the 
precise question to be: 


“Our problem in this case is therefore a very 
narrow one—do labor unions violate the Sher- 
man Act when, in order to further their own 
interests as wage earners, they aid and abet 
business men to do the precise things which that 
Act prohibits?”’ 


The Court in allowing an injunction to the 
plaintiff held: 


‘“*. , . we think Congress never intended that 
unions could, consistently with the Sherman 
Act, aid non-labor groups to create business 
monopolies and to control the marketing of 
goods and services.’’ 


And said further at 811: 


“A business monopoly is no less such because a 
union participates, and such participation is a 
violation of the Act.’’ 5 


Lumber Products Assn. v. United States, 
144 F. 2d 546 (C.C. A.9) cert. pend. is the 
same type of case.° There the Court said at 
page 549: 


“We agree with the government that the 
charges of the indictment and the factual alle- 
gations made in their support are not of a re- 
straint upon commerce merely incident to the 
ordinary disruption of the production of an 
employer, arising out of a protracted labor dis- 
pute and necessary to the achieving of a legiti- 
mate objective of organized labor. Rather there 
is here alleged a combination for a direct re- 
straint upon commerce with an objective of de- 
stroying the competition of that commerce and 
permitting the fixing and maintenance of the 


5 The opinion in Hunt, et al. v. Crumboch, et 
al., 325 U. S. 821, also by Mr. Justice Black, 
was filed the same day as Allen Bradley. That 
case was solely concerned with a labor dispute 
which had resulted in the ruination of the em- 
ployer’s business. This Circuit was affirmed in 


{ 57,466 


its holding that the Sherman Act did not there 
apply. 

°Certiorari was allowed in this case at the 
same time as in Allen Bradley Co. v, Union 
(supra) because of the contrary conclusions of 
the Second and Ninth Circuits. 
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local area prices at an arbitrary, artificial and 
non-competitive level, It is such intended re- 
straints for such an objective at which the sanc- 
tions of the Sherman Act are directed.” 


During the hearing the president of the 
association asked by the Court why the 
association would not give a contract to the 
plaintiff similar to the Peerless agreement 
replied, “I think they would”? Immediately 
thereafter he testified that he had not changed 
his position from the date of the association 
resolution requiring the union to stop night 
work on the Record. He then stated that he 
had not understood the Court’s previous 
question above referred to. At the end of 
the testimony, counsel for the association in 
effect stated the association had no objection 
to the Record having the same kind of con- 
tract as Peerless. The District Court held, 
“T do not think this change of attitude of 
the association renders the union immune 
from the law of the Allen Bradley case.” 
That holding was obviously correct. The 
underlying principle is concisely set out in 
Vaughan v. Winston Co., 83 F. 2d 370 at 373 
(CACAO) ): 


“Even if he had recanted at the trial, which he 
did not, still there was equity in the bill when 
it was brought, and relief to which appellee was 
then entitled could not be denied because of 
verbal protestations upon the trial. Equity may 
act to avert an impending wrong; it is not di- 
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vested of power because a defendant suspends 
his wrongdoing when he is sued, or protests his 
good intentions for the future.’' 


And see Swift & Co. v. United States, 276 
U.S. 311, 326. 


[Cause Remanded and Preliminary Injunction 
Ordered] 


The order of the District Court is reversed 
and the cause remanded with directions to 
that Court to grant a preliminary injunction 
forthwith to the plaintiff against the defend- 
ants. Such order shall be confined to the 
illegal activities in which the union engaged 
in combination with the association and the 
members thereof and restrain until final 
hearing and further order of the Court, the 
defendants, severally and jointly, their off- 
cers, agents, servants, employees, attorneys, 
and anyone in active concert or participation 
with them from ordering, directing, plan- 
ning, inducing, or attempting to induce, any 
of the photo-engraving employees of the 
plaintiff to refuse to work upon the plain- 
tiff’s commercial photo-engraving products 
at night in pursuance to and in fuftherance 
of any conspiracy and combination to stifle 
or restrain interstate commerce, or to secure 
the defendant association and its members 
a practical monopoly in commercial photo- 
engraving products. Reversed. 


[757,467] Elizabeth Arden, Inc., Elizabeth Arden Sales Corporation, and Florence 


N. Lewis v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


No. 60, October 


Term, 1945. Docket No. 19620. Submitted May 16, 1946. Decided June 5, 1946. 
Petition for review of an order of the Federal Trade Commission; cross-petition by 


Commission for enforcement. 
sion’s order granted. 


Petition for review dismissed; enforcement of the Commis- 


Subsection 2(e) of the Clayton Act, as amended by the Robinson-Patman Act, which 


prohibits discrimination in furnishing services or facilities to competing purchasers of a 
commodity bought for resale, cannot be regarded as unconstitutional because of omission 
of the words “engaged in commerce” (interstate commerce) in this subsection. The fact 
that the purpose of Congress in enacting the Robinson-Patman Act was patently to exer- 
cise its well-recognized constitutional power to regulate interstate commerce, and the clear 
interrelation of subsections 2(d) and 2(e) serve to show that the omission was inadvertent. 
The Supreme Court has repeatedly held that a statute should be read in such a way as to 
carry out the Congressional intention, despite a contrary literal meaning, especially in 
order to avoid unconstitutionality. 

See Section 2(e) of the Clayton Act as amended by the Robinson-Patman Act, Vol. 1, {| 2216, 
2216.11. 

Subsection 2(e) of the Clayton Act, as amended by the Robinson-Patman Act, which 
prohibits discrimination in furnishing services or facilities to competing purchasers of a 
commodity bought for resale, cannot be construed to mean that the furnishing of services 
and facilities is unlawful only when—as expressly provided in subsection (a)—the Com- 
mission finds that the practice has had an adverse effect upon competition. Congress made 
the decision that conduct coming within the more definite standards of subsection (e) was 
unlawful. There is no reason why the limitations contained in subsection (a) or their ~ 
equivalent, should be read into subsection (e). 

See Section 2(d) and 2(e) of the Clayton Act as amended by the Robinson-Patman Act, Vol. 1, 
f 2212, 2212.3465, 2216. See also Federal Trade Commission Act annotations, Vol. 2, f] 6475.40. 
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Enforcing Federal Trade Commission cease and desist order in Dkt. 3133. 
For petitioners: Townley, Updike & Carter (J. Howard Carter and Weymouth D. 


Symmes, of counsel). 


For respondent: W. T. Kelley (Walter B. Wooden and Philip R. Layton, of counsel). 
Before CHASE, CLARK and FRANK, Circuit Judges. 


[Summary of Commission’s Findings] 


The Commission, after a hearing, held 
that petitioners had violated subsection 2(e) 
of the Robinson-Patman Act—15 U.S.C. A. 
§ 13(e). The Commission’s findings may be 
summarized as follows: 


Petitioners are a single business entity, 
the corporate petitioners being merely in- 
strumentalities through which Florence N. 
Lewis (Elizabeth Arden) in New York con- 
ducts her business of producing and selling 
several million dollars’ worth of Elizabeth 
Arden cosmetics yearly in interstate com- 
merce to department stores, women’s spe- 
cialty shops and drug’stores, located throughout 
the United States, for resale to consumers. 
Arden cosmetics are a so-called “prestige” 
line, being designed to appeal to consumers 
on the basis of fashion and exclusiveness. 
Petitioners, for that reason, do not sell their 
cosmetics indiscriminately to all department 
stores, specialty shops, and drug stores but 
only to those who, in petitioner’s judgment, 
have the appropriate services and facilities 
to merchandise them in a way which appeals 
to those consumers having fashion and ex- 
clusiveness as buying motives. All retailers 
selected and retained as customers must “co- 
operate” to petitioners’ satisfaction by so 
using their services and facilities as to pro- 
mote the resale of Arden cosmetics to the 
consumers for whom they were designed. 
Under this policy of selection of customers, 
petitioners sell to only 3000 retailers, ap- 
proximately of which 725 are department 
stores, 25 are women’s specialty shops, and 
2,250 are drug stores. 


Many years ago petitioners adopted the 
practice of furnishing the services of retail 
sales-persons (demonstrators) to some of 
their more important customers to resell 
Arden cosmetics. They continued this prac- 
tice, unmodified, after the passage of the 
Robinson-Patman Act in 1936, furnishing a 
few more demonstrators each year, until 
they employed and directly or” indirectly 
paid all or part of the compensation of about 
287 demonstrators in the retail establish- 
ments of about 265 (less than 10%) of their 
approximately 3,000 customers who pur- 
chased less than 40% of the petitioners’ total 
sales, at a cost of about $250,000 a year. 
Almost all of the 265 demonstrator accounts 
were from among the 725 department stores 
and 25 specialty shops. 


Petitioners did not furnish any demon- 
strator service to the remaining 90% of their 
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customers who purchased 60% of their total 
sales. Petitioners’ terms were designed to 
be ineffectual to enable this large segment 
of their customers to receive the minimum 
quantity of demonstrator service, for peti- 
tioners were “well aware” when they estab- 
lished them that all but a few “could not 
qualify,” and they “tailored” them to ac- 
complish the exclusion. The terms which 
precluded 90% of petitioner’s customers 
from being accorded any demonstration 
service were the ability to “cooperate” satis- 
factorily with petitioners by reciprocally 
furnishing to them the use of some indeter- 
minate aggregate of services and facilities 
to promote the resale of Arden cosmetics, 
such as carrying a representative stock, mak- 
ing available adequate counter-displays, ad- 
vertising once or twice a month, furnishing 
a reasonable number of window displays, 
and mentioning Arden cosmetics in fashion 
shows. 

In selling their cosmetics to retail cus- 
tomers, petitioners are in competition with 
many other well-known interstate sellers of 
cosmetics, and to beat and not to meet that 
competition, petitioners furnished demon- 
strators whose duties in the retail establish- 
ments of the customers where they are 
employed aré to sell Arden cosmetics ex- 
clusively unless the customers specifically 
ask for the cosmetics of a competitor. 


Customers located in the same city are in 
competition with each other in the resale of 
Arden cosmetics to consumers, and in many 
cities there are customers who are furnished 
demonstrator service and customers who are 
not. Where demonstrators are furnished, 
sales of Arden cosmetics to consumers by 
the favored customers are increased, some- 
times as much as tripled, and at a lessened 
or no cost for sales clerks’ salaries. 


Based upon these findings, the Commis- 
sion found that petitioners had not shown 
that they furnished demonstration service in 
good faith to meet such services furnished 
by competitors. The Commisssion concluded 
that petitioners had violated Subsection 2(e) 
of the Robinson-Patman Act in not accord- 
ing any demonstration service on any terms 
to purchasers who were in competition with 
purchasers to whom they did furnish such 
service, the Commisssion being of the opin- 
ion that the subsection required a seller who 
elected to furnish any service or facility to 
any purchaser to proportion both service or 
facility and terms so as not to exclude any 
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competitive purchaser. The Commissioner 
entered an appropriate order directing peti- 
tioners “in connection with the sale of cos- 
metics in commerce, as ‘commerce’ is defined 
in the * * * Clayton Act * * * to cease 
and desist from discriminating, directly or 
indirectly, among competing purchasers” of 
its products. 


“1. By furnishing or contributing to the fur- 
nishing of demonstrator services to any retailer 
purchasing their products when such services 
are not accorded on proportionally equal terms 
to other retail purchasers located in the same 
city, or other retailer purchasers who in fact 
resell such products in competition with re- 
tailers who receive such services. 

“2. By furnishing or contributing to the fur- 
nishing of any services or facilities connected 
with the handling, sale, or offering for sale of 
products purchased from [petitioners] to any 
retailer upon terms not accorded to competing 
retailers on proportionally equal terms.’’ 


[Petition to Review and Set Aside Order] 


Petitioners have petitioned this court to 
review and set aside the order; they do not 
dispute the Commission’s findings of fact. 
The Commission has filed a cross-petition 
asking a decree affirming and enforcing its 
order. 


[Omission of Words “Engaged in Commerce” 
Constitutional] 


FRANK, Circuit Judge: 1. We agree with 
Elizabeth Arden Sales Corporation v. Gus 
Blass Co., 150 F. (2d) 988, 991-993 (C. C. A. 
8; cert. den. December 3, 1945)? in rejecting 
petitioners’ contention that § 2(e) is uncon- 
stitutional because of the omission of the 
words “engaged in commerce” (t.e., inter- 
state commerce), found in the other subsec- 
tions of §2. The fact that the purpose of 
Congress in enacting the Robinson-Patman 
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Act was patently to exercise its well-recog- 
nized constitutional power to regulate inter- 
state commerce, and the clear interrelation 
of (d) and (e), serve to show that the omis- 
sion was inadvertent.? The Supreme Court 
has repeatedly held that a statute should be 
read in such a way as to carry out the 
Congressional intention, despite a contrary 
literal meaning, especially in order to avoid 
unconstitutionality.® 


[Standard in Subsection 2(e) Does Not Lack 
Clarity | 


2. We reject the contention that the stand- 
ard in §2(e) is so indefinite that men of 
common intelligence cannot adequately grasp 
its meaning and that therefore it is invalid as 
an improper delegation of legislative power 
and violative of due process. We have read 
portions of petitioners’ brief in the Blass 
Company case which show that they experi- 
enced no difficulty in giving the standard a 
clear meaning. Aside from that, subsection 
(e) fully conforms to the doctrines as to 
delegation and due process enunciated in 
many recent decisions.* 


[Limitations of Subsection (a) Need Not Be 
Read into Subsection (e)| 


3. We also reject petitioners’ contention 
that subsection (e) must be construed to 
mean that the furnishing of services and 
facilities is unlawful only when—as ex- 
pressly provided in subsection (a)—the Com- 
mission finds that the practice has had an 
adverse effect upon competition. Congress 
validly made the decision that conduct com- 
ing within the more definite standard of (e) 
was unlawful. We see no reason why the 
limitations contained in (a), or their equiva- 
lent, should be read into (e).° 


1Cf. Corn Products Refining Co. v. Federal 
Trade Commission, 324 U. S. 726, 744-745. 


2Cf. Kennedy v. Gibson, 8 Wall. 498, 506; 
First National Bank v. Williams, 252 U. S. 504, 
Bad's 


3 Markham v. Cabell, — U. S. —(December 
10, 1945); U. S. v. Rosenblum Truck Lines, 315 
U. S. 50, 55; Butts v. Merchants Transportation 
Co., 230 U. S. 126; The Abbey Dodge, 223 U. S. 
166: U.S. 0: Walter; -263 U. S: 155. U.S. v. 
American Trucking Associations, 310 U. S. 534, 
542-544; U. S. v. Dickerson, 310 U. S. 554, 561- 
562; S. B. C. v. Joiner Corp., 320 U. S, 344, 
350-351; Johnson v. U. S., 163 F. 30, 32 (C. C. A. 
1); Van Beeck v. Sabine Towing Co., 300 U. S. 
342, 351; U: S. v. Hutcheson, 312 U. S. 219, 235; 
Keifer v. R. F. C., 306 U. S. 381, 391 note 4; 
Federal Deposit Ins. Corp. v. Tremaine, 133 F. 
(2d) 827, 830 (C. C. A. 2); ef. Stone, The Com- 
“mon Law in The United States, 50 Harv. L. 
Rev. (1936) 4, 13-16; Burstein v. United Lines 
Co., 134 F. (2d) 89, 93 (C. C. A. 2); Commis- 
sioner v. Beck’s Estate, 129 F. (2d) 243, 245 
(CR CHA 2). 
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4 See, e. g., Mahler v. Eby, 264 U. S. 32, 40-41; 
U. 8. v. Shreveport Grain & Elevator Co., 287 
U. S. 77, 85; Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381, 397-398; Opp Cotton Mills 
vw. Adin, 312 U. S. 126, 142-146; Yakus v. U. S., 
321 U. S. 414; Mulford v. Smith, 307 U. S. 38, 
48-49; Guiseppi v. Walling, 144 F. (2d) 608, 
615-623 (C, C. A. 2); United Bus Corp. v. Com- 
missioner, 62 F. (2d) 754, 755-756 (C. C. A. 2). 

5 Cf. Corn Products Refining Co. v. Federal 
Trade Commission, 144 F. (2d) 211, 215 (C. C. A. 
7); and see 324 U. S. 726, 745; Oliver Bros v. 
Federal Trade Commission, 102 F. (2d) 763, 766- 
769 (C. C. A. 4); Biddle Purchasing Co, v. Fed- 
eral Trade Commission, 96 F. (24) 687, 690-691 
(C) CG. Al 2, cert. den. 305° U. S. 1634)i) Great 
Atlantic & Pacific Tea Co. v. Federal Trade 
Commission, 106 F. (2d) 667, 673-678 (C. C. A. 3, 
cert. den. 308 U. S. 625); Southgate Brokerage 
Co. v. Federal Trade Commission, 150 F, (2d) 
607, 609-610 (C. C. A. 4, cert. den. December | 
3, 1945). 
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[Request To Modify Petitioner's Order 
Ignored} 


4. Petitioners ask us, in any event, to 
modify the provision of the Commission’s 
order which makes it applicable to “other 
retail purchasers who in fact resell such 
products in competition with retailers who 
receive such services.” Petitioners assert 
that “Arden does not sell any of its products 
to wholesalers who in turn sell them to re- 
tailers.” But the evidence shows that peti- 
tioners have, before 1941, sold to retailers 
directly and also indirectly through whole- 
salers or jobbers, and have discriminated in 
favor of some indirect purchasers and against 
some competitive retailers who made direct 
purchases, although furnishing some demon- 
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strator services to other direct purchasers. 
The order appropriately prevents a resump- 
tion of that practice. Petitioners express an 
apprehension that it may compel them to 
accord demonstrator services “on propor- 
tionately equal terms” to retail stores which 
acquire Arden products from so-called “boot- 
leg sources.” As that question did not arise 
in the proceedings before the Commission, 
we construe the order as not intended to 
cover it.° 


[Petition for Review Dismissed—Commission’s 
Order Enforced] 


Petition for review dismissed; enforce- 
ment of the Commission’s order granted. 


[ 57,468] The American Tobacco Company, et al. v. United States. No. 18. 
Liggett & Myers Tobacco Company, et al. v. United States. No. 19. 
R, J. Reynolds Tobacco Co., et al. v. United States. No. 20. 


In the Supreme Court of the United States. 


June 10, 1946. 


Nos. 18, 19, 20. October Term, 1945 


On Writs of Certiorari to the United States Circuit Court of Appeals for the Sixth 


Circuit. 


For the crime of monopolization under Section 2 of the Sherman Act, actual exclusion 


of competitors is not necessary. 


The crime of monopolization under Section 2 of the Sherman Act is for parties to com- 


bine or conspire to acquire or maintain the power to exclude competitors from any part of 
the trade or commerce among the several states or with foreign nations, provided they also 
have such a power that they are able, as a group, to exclude actual or potential competition 
from the field and provided that they have the intent and purpose to exercise that power. 


See the Sherman Act annotations, Vol. 1, { 1021.341, 1210.601, 1220.211, 1630.151, 1630.200, 


1630.585, 1630.625. 
Affirming 147 Fed. (2d) 93, reported at {| 57,317. 


For Petitioners: George W. Whiteside, Milton Handler and John A. V. Murphy, New 
York, N. Y., for American Tobacco Co.; Bethuel M. Webster, Francis H. Horan and 
Charles F. Wheaton, New York, N. Y., for Liggett & Myers Co.; and Harold F. McGuire 
and Thomas Turner Cook, New York, N .Y., and B. S. Womble, Winston-Salem, N. C., 


and Richard C. Stoll, Lexington, Ky., for the R. J. Reynolds Tobacco Co. 


For Respondent: J. Howard McGrath, Solicitor General; Wendell Berge, Assistant 
Attorney General; and Herbert Borkland, Charles H. Weston and Robert L. Stern. Special 


Assistants to the Attorney General. 


[Petitioners] 


Mr. Justice Burton delivered the opinion 
of the Court: The petitioners are The Amer- 
ican Tobacco Company, Liggett & Myers 
Tebacco Company, R. J. Reynolds Tobacco 
Company, American Suppliers, Inc., a sub- 
sidiary of American, and certain officials of 
the respective companies who were convicted 
by a jury, in the District Court of the United 


We do not consider the question whether 
persons buying from ‘‘bootleggers’’ are ‘‘pur- 
chasers’ within the meaning of subsection 2 
(e). 
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States for the Eastern District of Kentucky, 
of violating §§ 1 and 2 of the Sherman Anti- 
Trust Act, pursuant to an information filed 
July 24, 1940, and modified October 31, 1940. 


[Conviction] 


Each petitioner was convicted on four 
counts: (1) conspiracy in restraint of trade, 
(2) monopolization, (3) attempt to monop- 


1 Here referred to as American, Liggett and 
Reynolds. 
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olize, and (4) conspiracy to monopolize. 
Each count related to interstate and foreign 
trade and commerce in tobacco. No sentence 
was imposed under the third count as the 
Court held that that count was merged in 
the second. Each petitioner was fined $5,000 
on each of the other counts, making $15,000 
for each petitioner and a total of $255,000. 
Seven other defendants were found not guilty 
and a number of the original defendants 
were severed from the proceedings pursuant 
to stipulation. 


[Issue] 


The Circuit Court of Appeals for the Sixth 
Circuit, on December 8, 1944, affirmed each 
conviction. 147 F. 2d 93. All the grounds 
urged for review of those judgments were 
considered here on petitions for certiorari. 
On March 26, 1945, this Court granted the 
petitions but each was “limited to the ques- 
tion whether actual exclusion of competitors 
is necessary to the crime of monopolization 
under § 2 of the Sherman Act.” 324 U. S. 
836. On April 23, 1945, Reynolds, et al., filed 
a petition for rehearing and enlargement of 
the scope of review in their case but it was 
denied. 324 U. S. 891. This opinion is lim- 
ited to the convictions under § 2 of the Sher- 
man Act? and deais especially with those 
for monopolization under the second count 
of the information. 


The issue thus emphasized in the order 
allowing certiorari and primarily argued by 
the parties has not been previously decided 
by this Court. It is raised by the following 
instructions which were especially applicable 
to the second count* but were related also 
2 the other counts under § 2 of the Sherman 

ct: 
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“‘Now, the term ‘monopolize’ as used in Sec 
tion 2 of the Sherman Act, as well as in the 
last three counts of the Information, means the 
joint acquisition or maintenance by the mem- 
bers of a conspiracy formed for that purpose, 
of the power to control and dominate interstate 
trade and commerce in a commodity to such an 
extent that they are able, as a group, to ex- 
clude actual or potential competitors from the 
field, accompanied with the intention and pur- 
pose to exercise such power. 


“The phrase ‘attempt to monopolize’ means 
the employment of methods, means and prac 
tices which would, if successful, accomplish mo- 
nopolization, and which, though falling short, 
nevertheless approach so close as to create a 
dangerous probability of it, which methods, 
means and practices are so employed by the 
members of and pursuant to a combination or 
conspiracy formed for the purpose of such ac 
complishment. 


“Tt is in no respect a violation of the law that 
a number of individuals or corporations, each 
acting for himself or itself, may own, or con- 
trol a large part, or even all of a particular 
commodity, or all the business of a particular 
commodity. 

“An essential element of the illega] monopoly 
Or monopolization charged in this case is the 
existence of a combination or conspiracy to ac- 
quire and maintain the power to exclude com- 
petitors to a substantial extent. 

“Thus you will see that an indispensable im- 
gredient of each of the offenses charged in the 
Information is a combination or conspiracy.” 
(Italics supplied.) 


While the question before us, as briefly 
stated in the Court’s order, makes no ex- 
press reference to the inclusion, in the crime 
of “monopolization,” of the element of “a 
combination or conspiracy to acquire and 
maintain the power to exclude competitors 
to a substantial extent,” yet the trial court, 
in its above quoted instructions to the jury, 


2 “Sec. 2. Every person who shall monopo- 
lize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by 
fine not exceeding five thousand dollars, or 
by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.” 26 Stat. 2095 15 U.S. €.§ 2: 


3 The second count included particularly the 
following: 


“Before and during the period of three years 
next preceding the filing of this information, 
5 . defendants, . . . well knowing the fore- 
going facts, have, . . . unlawfully monopolized 
the aforesaid interstate and foreign trade and 
commerce in tobacco, in violation of Section 
Two of the Act of Congress of July 2, 1890, 


* * * * * 


“In adopting and exercising such methods, 
means and practices, each defendant has acted 
with full knowledge that unanimity of action 
with reference thereto was and would be the 
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policy, intent and practice of the others, that 
such unanimity of action would necessarily re- 
sult in drawing to defendant major tobacco 
companies as a group the power to dominate, 
eentrol, and exclude others from the aforesaid 
interstate and foreign trade and commerce, has 
intended such result, and such result has in 
fact been achieved. 

“Said unlawful monopolization has had the 
effects, among others, of permitting a few com- 
panies to attain control of a bottleneck in a 
great industry, through which a major farm 
commodity, on which several million are de- 
pendent, must pass, on its way through the 
hands of jobbers and retailers, to the many mil- 
lions of people who use tobacco products; of 
enabling these few companies to abuse their re- 
sulting strategic and dominant position, by 
making the income of growers of leaf tobacco 
lower than it. otherwise would have been; by 
making the income of distributors and other 
manufacturers of tobacco products lower than 
it otherwise would have been; and by keeping 
from all other groups in the industry, and from 
consumers, the benefits which otherwise would 
flow from free, vigorous ang norma] competi- 


tion.” 
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described such a combination or conspiracy 
as an “essential element” and an “indis- 
pensable ingredient” of that crime in the 
present cases. We therefore include that 
element in determining whether the fore- 
going instructions correctly stated the law 
as applied to these cases. In discussing the 
legal issue we shali assume that such a com- 
bination or conspiracy to monopolize has 
been established. Because of the presence 
of that element, we do not have here the 
hypothetical case of parties who themselves 
have not “achieved” monopoly but have had 
monopoly “thrust upon” them. See United 
States v. Aluminum Co. of America, 148 F. 
2d 416, 429. 


The present cases are not comparable to 
cases where the parties, for example, merely 
have made a new discovery or an original 
entry into a new field and unexpectedly or 
unavoidably have found themselves enjoying 
a monopoly coupled with power and intent 
to maintain it. In the Aluminum Co. case, 
discussed later, there was a use of various 
unlawful means to establish or maintain the 
monopoly. Here we have the additional 
element of a combination or conspiracy to 
acquire or maintain the power to exclude 
competitors that is charged in the fourth 
count. 

The present opinion is not a finding by 
this Court one way or the other on the many 
closely contested issues of fact. The present 
Opinion is an application of the law to the 
facts as they were found by the jury and 
which the Circuit Court of Appeals held 
should not be set aside.* The trial court’s 
instruction did not call for proof of an 
“actual exclusion” of competitors on the 
part of the petitioners. For the purposes of 
this opinion, we shall assume, therefore, that 
an actual exclusion of competitors by the 
petitioners was not claimed or established 
by the prosecution. Simply stated the issue 
is: Do the facts called for by the trial court’s 
definition of monopolization amount to a 
violation of § 2 of the Sherman Act? 


[Double Jeopardy] 


Before reaching that issue we shall touch 
upon another contention which the petition- 
ers have made and which the Government 
has undertaken to answer. This is the con- 
tention that the separate convictions returned 
under the conspiracy count in restraint of 
trade and under the conspiracy count to mo- 
nopolize trade amount to double jeopardy, 
or to a multiplicity of punishment in a single 
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proceeding, and therefore violate the Fifth 
Amendment to the Federal Constitution.’ 
The petitioners argue that § 2 of the Sher- 
man Act should be interpreted to require 
proof of actual exclusion of competitors in 
order to show “monopolization,” and they 
claim that only thus can a “conspiracy to 
monopolize” trade be sufficiently differenti- 
ated from a “conspiracy in restraint of” 
trade as to avoid subjecting the parties 
accused under those counts to double jeopardy. 


Petitioners seek support for these con- 
tentions as to the two conspiracy counts 
from the principles stated in Braverman v. 
United States, 317 U. S. 49, and in Block- 
burger v. United States, 284 U. S. 299. On 
the authority of the Braverman case, peti- 
tioners claim that there is but one con- 
spiracy, namely, a conspiracy to fix prices. 
In contrast to the single conspiracy described 
in that case in separate counts, all charged 
under the general conspiracy statute, § 37, 
Criminal Code, 35 Stat. 1096, 18 U. S. C. 
§ 88, we have here separate statutory of- 
fenses, one a conspiracy in restraint of trade 
that may stop short of monopoly, and the 
other a conspiracy to monopolize that may 
not be content with restraint short of mo- 
nopoly. One is made criminal by §1 and 
the other by § 2 of the Sherman Act. 


[Proof of Independent Conspiracies Required] 


We believe also that in accordance with 
the Blockburger case, §§ 1 and 2 of the Sher- 
man Act require proof of conspiracies which 
are reciprocally distinguishable from and in- 
dependent of each other although the objects 
of the conspiracies may partially overlap. 
Cf. United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, 226. In the present cases, the 
court below has found that there was more 
than sufficient evidence to establish a con- 
spiracy in restraint of trade by price fixing 
and other means, and also a conspiracy to 
monopolize trade with the power and intent 
to exclude actual and potential competitors 
from at least a part of the tobacco industry. 


[Multiple Punishment] 


Petitioners further suggest that the sec- 
ond count (to monopolize), and the fourth 
count (to conspire to monopolize), may 
lead to multiple punishment, contrary to 
the principle of the Blockburger case. Peti- 
tioners argue that the Government’s theory 
of monopolization calls for proof of a joint 
enterprise with power and intent to exclude 
competitors and, therefore, that the con- 
spiracy to monopolize must be a part of that 


+The verdict in a criminal case is sustained 
“relevant evidence from 


only when there is 
which the jury could properly find or infer, 
beyond a reasonable doubt,’’ that the accused 
is syd Mortensen v. United States, 322 U. S. 
369, 374. 
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5, . nor shall any person be subject for 
the same offence to be twice put in jeopardy of 
jifecor limbs. 2.2 
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proof. It long has been settled, however, 
that a “conspiracy to commit a crime is a 
different offense from the crime that is the 
object of the conspiracy.” United States v. 
Rabinowich, 238 U. S. 78, 85; Pinkerton v. 
United States, —U.S.—,—. (Slip opinion, 
p. 3.) Petitioners, for example, might have 
been convicted here of a conspiracy to mo- 
nopolize without ever having acquired the 
power to carry out the object of the con- 
spiracy, 1. e., to exclude the actual and potential 
competitors from the cigarette field. Cf. 
United States v. Shapiro, 103 F. 2d 775, 776. 


[Intent to Exclude Competitors] 


_ Although there is no issue of fact or ques- 

tion as to the sufficiency of the evidence to 
be discussed here, nevertheless, it is neces- 
sary to summarize the principal facts of that 
conspiracy to monopolize certain trade, which 
was charged in the fourth count. These 
facts demonstrate also the vigor and nature 
of the intent of the petitioners to exclude 
competitors in order to maintain that mo- 
nopoly if need or occasion shall offer itself 
to attempt such an exclusion. To support 
the verdicts it was not necessary to show 
power and intent to exclude all competitors, 
or to show a conspiracy to exclude all com- 
petitors. The requirement stated to the jury 
and contained in the statute was only that 
the offenders shall “monopolize any part 
of the trade or commerce among the several 
States, or with foreign nations.” This par- 
ticular conspiracy may well have derived 
special vitality, in the eyes of the jury, from 
the fact that its existence was established, 
not through the presentation of a formal 
written agreement, but through the evidence 
of widespread and effective conduct on the 
part of petitioners in relation to their exist- 
ing or potential competitors. 


[Variations in Activities of Petitioners] 


The three years at issue in the charges 
made, were those immediately preceding the 
filing of the informations on July 24, 1940,° 
but for convenience the statistics relied upon 
generally have been those for the calendar 
years 1937, 1938 and 1939. Because of the 
circumstantial nature of most of the evi- 
dence and because of the essentiality of 
figures for comparative years in establishing 
any restraint of trade or monopoly, the rec- 
ord also contains much important material 
drawn from earlier years. Some apprecia- 
tion of the history and development of the 
cigarette industry is essential to an under- 
standing of the cases. However, in applying 
the law to the central issue in these cases, 
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the variations among the several petitioners 
participating in each step [are] not material 
in reaching the conclusion on the legal ques- 
tion before us. There were many variations 
in the business activities of the several peti- 
tioners. It would be cumbersome and dif- 
ficult to state exactly Which petitioners and 
what combination of petitioners did each of 
the acts mentioned. It is however, not fair 
to refer, without explanation, to all the acts 
simply as having been done by “the petition- 
ers.” In its usual sense, “the petitioners” 
would include all of them. Obviously, how- 
ever, the corporate and individual petitioners 
did not and could not all act precisely alike. 
To refer only to “the corporate petitioners” 
would be unsatisfactory because, in addition 
to American, Liggett and Reynolds, there 
is the corporate petitioner, American Sup- 
liers, Inc. It participated in only a limited 
number of activities and then only as a sub- 
sidiary of American. Furthermore, as pointed 
out by Reynolds in its petition for rehearing 
and for enlargement of scope of review in 
its case, Reynolds’ participation in some 
parts of the combination or conspiracy dif- 
fers in many respects from that of American 
and Liggett. 


[History] 


The fact is that Reynolds, in 1913, actually 
broke into the cigarette field with its Camel 
cigarettes, and as a vigorous competitor of 
American, Liggett and P. Lorillard Com- 
pany revolutionized the cigarette industry. 
Gradually Reynolds grew to be one of the 
“Big Three’ with American and Liggett. The 
later evidence then tends to show that those 
three, in spite of the earlier competitive his- 
tory of Reynolds, have operated together 
in recent years in violation of the Sherman 
Act. Similarly, much of the evidence relat- 
ing to the purchase of tobacco at auction 
does not apply in precisely equal degree to 
each petitioner. However, taking the story 
as a whole, each petitioner now has been 
convicted of the same offense under like 
counts and the problem before us is only to 
state the rule of law to be applied in defining 
monopolization under the Sherman Act as 
applied to all of the petitioners alike. To 
distinguish among them at each stage would 
not change the legal conclusion on the one 
issue here presented but would confuse what 
should be a clear summary of the facts es- 
sential to an understanding of that legal 
issue. Accordingly, each reference to “peti- 
tioners” in this recital will mean “some or 
all of the petitioners as disclosed by the 
record.” 


Serres nnn n ne Te ED 


¢‘‘No person shall be prosecuted, tried, or 
punished for any offense, not capital, 
unless the indictment is found, or the informa- 
tion is instituted, within three years next after 
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such offense shall have been committed: ... 
Rev. Stat. § 1044, as amended by 45 Stat. 51, 18 
Ue -SHCe $582: 
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[Case Differentiated] 


First of all, the monopoly found by the 
jury to exist in the present cases appears to 
have been completely separable from the 
old American Tobacco Trust which was dis- 
solved in 1911.7 The conspiracy to monop- 
olize and the monopolization charged here 
do not depend upon proof relating to the old 
tobacco trust but upon a dominance and con- 
trol by petitioners in recent years over pur- 
chases of the raw material and over the sale 
of the finished product in the form of ciga- 
rettes. The fact, however, that the purchases 
of leaf tobacco and the sales of so many 
products of the tobacco industry have re- 
mained largely within the same general group 
of business organizations for over a genera- 
tion, inevitably has contributed to the ease 
with which control over competition within 
the industry and the mobilization of power 


™The history of the tobacco industry in 
America and of the litigation which resulted in 
the dissolution of the tobacco trust in 1911 is 
set forth in United States v. American Tobacco 
Co., 221 U. S. 106-193. See also, United States v. 
American Tobacco Co., 191 Fed. 371-431, con- 
taining the decree of dissolution and see 164 
Fed. 700-728, 1024, for the report of the case in 
the Circuit Court. While the names of some of 
the parties in the earlier case are those of the 
present petitioners, the present proceedings do 
not reflect a failure on their part to observe the 
requirements of the 1911 decree. Although the 
decree of dissolution resulted in the separation 
of assets among the American, Liggett and 
Reynolds companies, as well as P. Lorillard 
Company and others, there is no contention here 
that common ownership of stock and the inter- 
locking of officers and directors among those 
companies have continued to exist. The tobacco 
industry also has changed from one dealing 
primarily in the distribution of smoking to- 
bacco, chewing tobacco, little cigars and ciga- 
rettes to one dealing primarily in cigarettes. 
The record shows that in 1910 the weight of the 
tobacco used in the domestic manufacture of 
cjgarettes was about 31,000,000 pounds out of 
522,000,000 pounds, or less than 6%, whereas in 
1939, it was 509,000,000 pounds out of 885,000,000 
pounds, or 57.5%. 

By the 1911 decree, the cigarette brands of 
the trust were distributed as follows: To Ameri- 
can: Sweet Caporal, Pall Mall, Hassan and 
Mecca. To Liggett: American Beauty, Fatima, 
Piedmont, Imperiales, Home Run and King 
Bee. To P. Lorillard Company: Helman, Murad, 
Mogul, Turkish Trophies and Egyptian Deities. 
Neither the old trust nor the petitioners in the 
present cases have ever done much general cigar 
business, Reynolds in 1911 had no cigarette 
business and it received none by the decree. It 
then was small in comparison with the other 
companies named. In 1913, it put its Camel 
cigarettes on the market. These were neither 
Turkish, pseudo-Turkish, nor Virginia ciga- 
rettes. They were made largely of burley to- 
bacco which had not been used in any successful 
cigarette up to that time. They were ‘‘cased’’ 
or flavored—an old process in preparing plug 
tobacco but an innovation in cigarettes. That 
competition was highly successful. Reynolds’ 
sales rose to where, in 1919, it made about 40% 


1 57,468 


Court Decisions 
The American Tobacco Co. et al. v. U.S. 


6-14-46 
Report 95 


to resist new competition can be exercised. 
A friendly relationship within such a long 
established industry is, in itself, not only 
natural but commendable and beneficial, as 
long as it does not breed illegal activities. 
Such a community of interest in any indus- 
try, however, provides a natural foundation 
for working policies and understandings fa- 
vorable to the insiders and unfavorable to 
outsiders. The verdicts indicate that prac- 
tices of an informal and flexible nature were 
adopted and that the results were so uni- 
formly beneficial to the petitioners in pro- 
tecting their common interests as against 
those of competitors that, entirely from cir- 
cumstantial evidence, the jury found that a 
combination or conspiracy existed among 
the petitioners from 1937 to 1940, with power 
and intent to exclude competitors to such a 
substantial extent as to violate the Sherman 
Act as interpreted by the trial court.® 


of all domestic cigarette sales in the United 


States. By 1917 its total production exceeded 
by 50% the total national production of ciga- 
rettes in 1911. In 1916, American launched a 
new brand of burley cigarettes—Lucky Strikes. 
Liggett changed its Chesterfield brand from a 
Virginia type cigarette to a burley blend. Loril- 
lard, in 1926, launched a new brand of Old Gold 
cigarettes. By that time the ‘‘Big Three’’ were 
American, Liggett and Reynolds and those 
companies are the three cigarette producing 
companies that are parties to the present pro- 
ceedings. 

8 The identity of the parties referred to in the 


present cases is more readily recognizable when 


they are identified with their products as fol- 

lows: 

American—Lucky Strike, Pall Mall (by a sub- 
sidiary), Herbert Tareytown cigarettes, Bull 
Durham tobacco, about 50 brands of chewing 
tobacco and hundreds of brands of smoking 
tobacco. ‘ 

Liggett—Chesterfield and about 15 other brands 
of cigarettes, 45 brands of smoking tobacco, 
including Velvet and Duke’s Mixture and over 
25 brands of chewing tobacco. 

Reynolds—Camel cigarettes, 12 brands of smok- 
ing tcbacco, including Prince Albert, and 88 
brands of chewing tobacco. 

P. Loriliard Company-—Old Gold, and Sensation 
cigarettes, as well as other tobacco products. 

Philip Morris & Co., Ltd., Incorporated—Philip 
Morris, and Paul Jones cigarettes. 

British-American Tobacco Company, Limited— 
Many tobacco products, including those of its 
subsidiary, Brown & Williamson Tobacco Cor- 
poration. 

Brown & Williamson Tobacco Corporation— 
Raleigh cigarettes. 

The Imperial Tobacco Company, Ltd.—Tobacco 
products sold in Great Britain and Ireland. 
Universal Leaf Tobacco Company, Inc.—Dealers 

in leaf tobacco. 


Stephano Brothers, Axton-Fisher Tobacco Com- 
pany and Larus Bro. Co., Inc., are all pro- 
ducers of the so-called ‘‘10 cent cigarettes.’’ 
Their cigarettes, like certain comparable ciga- 
rettes produced by P. Lorillard Company and 
by Philip Morris & Co., Ltd., Incorporated, 
generally sell for 19 cents a package in con- 
trast to 13 or 15 cents or more for the leading 
brands of burley blend cigarettes. 
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The position of the petitioners in the ciga- 
rette industry from 1931 to 1939 is clear 
from the following tables: 
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PERCENTAGE OF TOTAL U. S. PRODUCTION OF SMALL CIGARETTES—1931-1939 
1931 1932 1933 1934 1935 1936 1937 1938 1939 


PAmion Can gat aetarcieents GE alk 39.5 36.6 33.0 26.1 24.0 22.5 2155 22.7 22.9 
Mel S POC itd 6. cha are doee 220M, 23.0 28.1 27.4 26.0 24.6 23.6 22.9 21.6 
LCV MOLOS poe, cont Sin eh seers 28.4 21.8 22.8 26.0 28,1 29.5 28.1 25.3 23.6 
ICOM Are. ere Ge on ec 6.5 See 4.7 4.1 3.8 4.3 4.7 Lats 5.8 
Brown & Williamson ......... 0.2 6.9 55 8.3 9.6 9.6 9.9 9.9 10.6 
Philips Morris ace sarees 0.9 1.4 0.8 2.0 sel 4.1 5.4 Baz, Vel 
SLEDHANO Mela swe se wes 0.1 0.1 0.2 0.5 1.4 1.9 255) i | Rae) 
Axtorm=mishers ii. oa Bain 0.7 St 4.4 4.4 3.0 Bee, 2.4 Zoh 2.4 
ASAT US Byer re eek Pe Re NO 0.2 1.0 0.2 0.6 0.7 0.8 1.0 1.3 lis 
Combined Percentages of Amer- 

ican, Liggett and Reynolds. 90.7 81.4 83.9 79.5 78.0 76.7 73.3 71.0 68.0 


VOLUME OF CIGARETTE PRODUCTION—1931-1939 
(billions of cigarettes) 


1931 1932 1933 1934 1935 1936 1937 1938 1939 


Total U. S. Production ....... 7 106.6 114.9 130.0 140.0 158.9 170.0 171.7 180.7 
MCR Cal, eek ee ed ee 46.2 39.0 37.9 33.9 33.5 35.8 36.6 39.0 41.4 
PP eOtt Pt ee oe ae 26.6 24.6 32.2 35.6 36.3 39.1 40.2 39. 39.0 
Rtey NOldS Pisces 2 ce tteieeta 33.3 23.2 26.2 33.8 39.4 46.9 47.8 43.5 42.6 
orilardys eid: tse sku Saas. 7.6 5.5 5.4 $3) Shs} 6.8 8.1 8.8 10.5 
Brown & Williamson ......... 0.3 ded. 6.3 10.8 13.4 52) 16.8 Lu 19.1 
DELVE oP MICA CY el ol (Ns en een ae 1,0 1.5 0.9 2.6 4.4 6.4 9.2 9.7 12.8 
SteDHANO) Piste c k= ncaa O.4 0.1 0.2 0.7 2.0 3.0 4.2 5.4 6.0 
AXtOn-Pisher 3.230. -225.:. 0.8 Shas) 5.0 Sed 4.2 3.5 4.1 4.5 4.3 
PEAVUS Wert eet teks ahs 0.3 1.0 0.3 0.7 1.0 1.2 1.7, one. 2.3 
Combined volume of American, 

Liggett and Reynolds ...... 106.1 86.8 96.3 103.3 109.2 121.8 124.6 121.8 123.0 


The first table shows that, although Amer- 
ican, Liggett and Reynolds gradually 
dropped in their percentage of the national 
domestic cigarette production from 90.7% 
in 1931 to 73.3%, 71% and 68%, respec- 
tively, in 1937, 1938 and 1939, they have 
accounted at all times for more than 68%, 
and usually for more than 75%, of the na- 
tional production. The balance of the 
cigarette production has come from six 
other companies. No one of those six ever 
has produced more than the 10.6% once 
reached by Brown & Williamson in 1939. 
The second table shows that, while the per- 
centage of cigarettes produced by Ameri- 
can, Liggett and Reynolds in the United 
States dropped gradually from 90.7% to 
68%, their combined volume of production 
actually increased from 106 billion in 1931 
to about 125 billion, 122 billion and 123 bil- 
lion, respectively, in 1937, 1938 and 1939. 
The remainder of the production was di- 
vided among the other six companies. No 
one of those six ever has produced more 
than about 19 billion cigarettes a year, 
which was the high point reached by Brown 
& Williamson in 1939. 


The further dominance of American, Lig- 
gett and Reynolds within their special field 
of burley blend cigarettes as compared with 
the so-called “10 cent cigarettes,” is also 
apparent. In 1939, the 10 cent cigarettes 
constituted about 1444% of the total domes- 
tic cigarette production. Accordingly, the 
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68% of the total cigarette production en- 
joyed by American, Liggett and Reynolds 
amounted to 80% of that production within 
their special field of cigarettes. The second 
table shows a like situation. In 1939, the 
10 cent cigarettes accounted for 25.6 billion 
of the cigarettes produced. Deducting this 
from the 57.7 billion cigarettes produced by 
others than American, Liggett and Rey- 
nolds left only about 32 billion cigarettes 
of a comparable grade produced in that year 
by competitors of the “Big Three” as against 
the 123 billion produced by them. In addi- 
tion to the combined production by Amer- 
ican, Liggett and Reynolds in 1939 of over 
68% of all domestic cigarettes, they also 
produced over 63% of the smoking tobacco 
and over 44% of the chewing tobacco. They 
never were important factors in the cigar 
or snuff fields of the tobacco industry. 


[Size of Petitioners] 


The foregoing demonstrates the basis of 
the claim of American, Liggett and Rey- 
nolds to the title of the “Big Three.” The 
marked dominance enjoyed by each of these 
three, in roughly equal proportions, is em- 
phasized by the fact that the smallest of 
them at all times showed over twice the 
production of the largest outsider. Without 
adverse criticism of it, comparative size on — 
this great scale inevitabl'y increased the 
power of these three to dominate all phases 
of their industry. “Size carries with it an 
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opportunity for abuse that is not to be ig- 
nored when the opportunity is proved to 
have been utilized in the past.” United 
States v. Swift, 286 U. S. 106, 116. An intent 
to use this power to maintain a monopoly 
was found by the jury in these cases. 


The record further shows that the net 
worth of American, Liggett and Reynolds 
in terms of their total assets, less current 
liabilities, rose from $277,000,000 in 1912 to 
over $551,000,000 in 1939. Their net annual 
earnings, before payment of interest and 
dividends, rose from about $28,000,000 in 
1912 to over $75,000,000 in 1939. The record 
is full of evidence of the close relationship 
between their large expenditures for na- 
tional advertising of cigarettes and resulting 
volumes of sales. In each of the years 1937, 
1938 and 1939, American, Liggett and Rey- 
nolds expended a total of over $40,000,000 
a year for advertising. Such advertising is 
not here criticized as a business expense. 
Such advertising may benefit indirectly the 
entire industry, including the competitors 
of the advertisers. Such tremendous adver- 
tising, however, is also a widely published 
warning that these companies possess and 
know how to use a powerful offensive and 
defensive weapon against new competition. 
New competition dare not enter such a field, 
unless it be well supported by comparable 
national advertising. Large inventories of 
cigarettes, and large sums required for pay- 
ment of federal taxes in advance of actual 
sales, further emphasize the effectiveness of 
a well financed monopoly in this field 
against potential competitors if there merely 
exists an intent to exclude such competitors. 
Prevention, of all potential competition is 
the natural program for maintaining a 
monopoly here, rather than any program of 
actual exclusion. “Prevention” is cheaper 
and more effective than any amount of 
“cure,” 


[Conspiracies, Power and Intent:-Found] 


With this background of a substantial 
monopoly, amounting to over two-thirds of 
the entire domestic field of cigarettes, and 
to over 80% of the field of comparable cig- 
arettes, and with the opposition confined to 
several small competitors, the jury could 
have found from the actual operation of the 
petitioners that there existed a combination 
or conspiracy among them not only in re- 
straint of trade, but to monopolize a part 
of the tobacco industry. The trial court 
described this combination or conspiracy 
as an “essential element” and “indispensable 
ingredient” of the offenses charged. It is 
therefore only in conjunction with such a 
combination or conspiracy that these cases 
will constitute a precedent. The conspiracy 
so established by the verdicts under the 
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second count appears to have been one to 
fix and control prices and other material 
conditions relating to the purchase of raw 
material in the form of leaf tobacco for use 
in the manufacture of cigarettes. It also 
appears to have been one to fix and control 
prices and other material conditions relating 
to the distribution and sale of the product 
of such tobacco in the form of cigarettes. 
The jury found a conspiracy to monopolize 
to a substantial degree the leaf market and 
the cigarette market. The jury’s ve-dicts 
also found a power and intent on the part 
of the petitioners to exclude competition 
to a substantial extent in the tobacco in- 
dustry. 


Li 


[Facts Found in Lower Court] 


The verdicts show that the jury found 
that the petitioners conspired to fix prices 
and to exclude undesired competition against 
them in the purchase of the domestic type 
of flue-cured tobacco and of burley tobacco. 
These are raw materials essential to the 
production of cigarettes of the grade sold 
by the petitioners and also, to some extent, 
of the 10 cent grade of cigarettes which 
constitutes the only substantial competition 
to American, Liggett and Reynolds in the 
cigarette field of the domestic tobacco in- 
dustry. The tobaccos involved in these 
cases are the flue-cured, burley and Mary- 
land tobaccos. The flue-cured or bright 
tobacco is grown in a number of areas called 
“belts.” These are in Virginia, North Caro- 
lina, South Carolina, Georgia and Florida. 
The tobacco takes its name of flue-cured 
from the “curing” process to which it is 
subjected and which consists of hanging the 
tobacco leaves in barns heated by a system 
of flues. Between 50% and 60% of the total 
flue-cured product is for export to England. 
The petitioners purchased a combined total 
of between 50% and 80% of the domestic 
flue-cured tobacco. The burley tobacco is 
produced largely in the burley belt in 
Kentucky and Tennessee. It is cured with- 
out heating, by exposing the leaves to the 
air in barns in which they are hung. The 
petitioners purchased from 60% to 80% of 
the annual crop of burley. The Maryland 
tobacco is grown in the southern part of 
that State. Some of it is sold in auction 
markets, the rest is packed in hogsheads 
and sold in two Baltimore warehouses by 
the Maryland Tobacco Growers’ Associa- 
tion and by commercial merchants. The 
greater part of the Maryland tobacco was 
purchased by petitioners. The crops in the 
more southerly belts mature first and the 
burley crops are not ready for market until 
late fall. When the tobacco is ready for 
market the farmers strip, sort and grade 
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the leaves according to their judgment as 
to quality, tie them into bundles called 
“hands” (except in Georgia where the to- 
bacco remains loose), and truck them to 
tobacco auction markets. In the possession 
of the farmers the crops are perishable as 
they require a redrying process. Under the 
modern system of marketing, the tobacco 
cannot be stored to await another season. 
The farmers have no facilities for redrying 
the tobacco and therefore must sell their 
crops in the season in which those crops 
are raised or they will lose them. The peti- 
tioners kept large enough tobacco stocks on 
hand to last about three years. The value 
of these stocks was over $100,000,000 for 
each company and these stocks assured 
their independence of the market in any 
one year. Auction markets for the sale of 
leaf tobacco have been in operation for 
many years and were well established long 
before the dissolution of the tobacco trust 
in 1911.2 Such markets are located in 75 
towns in the flue-cured region and 42 towns 
in the burley area. There are four Maryland 
markets. Since the crop in the Georgia Belt 
matures first, the markets in that belt open 
first, usually about August 1. The auction- 
eers then follow the marketing seasons to 
the North, reaching the “Old Belt” in North 
Carolina and Virginia in the latter part of 
September. The dates for opening the mar- 
kets in the flue-cured belts are set by the 
Tobacco Association of the United States 
of which buyers, including petitioners, 
warehousemen and others connected with 
the industry, but not including farmers, are 
members. Burley sales begin in J.exington, 
Kentucky, which is the principal market, on 
the first Monday in December. The other 
burley markets open the next day. Sales 
continue, excepting at Christmas time, for 
the next few months. 


[Existence of Conspiracy] 


The Government introduced evidence 
showing that although there was no written 
or express agreement discovered among 
American, Liggett and Reynolds their prac- 
tices included a clear course of dealing. 
This evidently convinced the jury of the 
existence of a combination or conspiracy 
to fix and control prices and practices as to 
domestic leaf tobacco, both in restraint of 
trade as such, and to establish a substan- 
tially impregnable defense against any at- 
tempted intrusion by potential competitors 
into these markets. 
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[Markets and Locations Determined by 
Petitioners] 


It appeared that petitioners refused to 
purchase tobacco on these markets untess 
the other petitioners were also represented 
thereon. There were attempts made by 
others to open new tobacco markets but 
none of the petitioners would participate in 
them unless the other petitioners were pres- 
ent. Consequently, such markets were fail- 
ures due to the absence of buyers. It 
appeared that the tobacco farmers did not 
want to sell their tobacco on a market in 
which the only purchasers were speculators 
or dealers. The prices paid under such cir- 
cumstances were likely to be low in order 
that the purchasers eventually might resell 
the tobacco to the manufacturing companies. 
The foreign purchasers likewise would not 
participate without the presence of the peti- 
tioners. In this way the new tobacco mar- 
kets and their locations were determined 
by the pnanimous consent of the petitioners 
and, in arriving at their determination, the 
petitioners consulted with each other as to 
whether or not a community deserved a 
market. 


[Restrictions on Purchase Prices] 


The Government presented evidence to 
support its claim that, before the markets 
opened, the petitioners placed limitations 
and restrictions on the prices which their 
buyers were permitted to pay for tobacco. 
None of the buyers exceeded these price 
ceilings. Grades of tobacco were formulated 
in such a way as to result in the absence 
of competition between the petitioners. 
There was manipulation of the price of 
lower grade tobaccos in order to restrict 
competition from manufacturers of the 
lower priced cigarettes. Methods used in- 
cluded the practice of the petitioners of 
calling their respective buyers in, prior to 
the opening of the annual markets, and giv- 
ing them instructions as to the prices to be 
paid for leaf tobacco in each of the markets. 
These instructions were in terms of top 
prices or price ranges. The price ceilings 
thus established for the buyers were the 
same for each of them. In case of tie bids 
the auctioneer awarded the sale customarily 
to the buyer who bid first. Under this cus- 
tom the buyers representing the petitioners 
often made bids on various baskets of 
tobacco before an opening price could be 
announced so that they might have their 
claim to the tobacco recognized at the un- 
derstood ceiling price in the case of tie bids. 
Often a buyer would bid ahead by indi- 


® For a description of auction methods of sell- 
ing in Georgia, see Townsend v. Yeomans, 301 
U. S. 441, 445, and in North Carolina, see Currin 
v. Wallace, 306 U. S. 1, 7-8. See also, market 
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mittee on Agriculture of the House of Repre- 
sentatives, June 5, 1935, to accompany H. R. 
826. H. Rep. No. 1102, 74th Cong., 1st Sess. 
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cating that he wanted a certain basket 
further along in the line of baskets and, in 
such cases, the tobacco in question was 
awarded to such buyer without the mention 
of any price, it being understood that it was 
sold at the top price theretofore previously 
determined upon. 


[Forced Bidding] 


Where one or two of the petitioners se- 
cured their percentage of the crop on a 
certain market or were not interested in the 
purchase of certain offerings of tobacco, 
their buyers, nevertheless, would enter the 
bidding in order to force the other petition- 
ers to bid up to the maximum price. The 
petitioners were not so much concerned 
with the prices they paid for the leaf 
tobacco as that each should pay the same 
price for the same grade and that none 
would secure any advantage in purchasing 
tobacco. They were all to be on the same 
basis as far as the expenses of their pur- 
chases went. The prices which were set at 
top prices by petitioners, or by the first of 
them to purchase on the market, became, 
with few exceptions, the top prices prevail- 
ing on those markets. Competition also was 
eliminated between petitioners by the pur- 
chase of grades of tobacco in which but 
one of them was interested. To accomplish 
this, each company formulated the -grades 
which it alone wished to purchase. The 
other companies recognized the grades so 
formulated as distinctive grades and did not 
compete for them. While the differences 
between the grades so formulated were 
distinguishable by the highly trained special 
buyers, they were in reality so minute as to 
be inconsequential. This element, however, 
did not mean that a company could bid any 
price it wished for its especially formulated 
grades of tobacco. The other companies 
prevented that by bidding up the tobacco, at 
least to a point where they did not risk 
being awarded the sale to themselves. Each 
company determined in advance what por- 
tion of the entire crop it would purchase 
before the market for that season opened. 
The petitioners then separately informed 
their buyers of the percentage of the crop 
which they wished to purchase and gave in- 
structions that only such a percentage should 
be purchased on each market. The pur- 
chases were spread evenly over the different 
markets throughout the season. No matter 
what the size of the crop might be, the peti- 
tioners were able to purchase their predeter- 
mined percentages thereof within the price 
limits determined upon by them, thus indi- 
cating a stabilized market. The respective 
petitioners employed supervisors whose 
functions were to see that the prices were 
the same on one market as on another. 
Where, because of difference in appraisals 
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of grades or other similar factors, the bid- 
ding was out of line with the predetermined 
price limits or there was a tendency for 
prices to vary from those on other markets, 
the supervisors sought to maintain the same 
prices and grades on different markets. This 
was sought to be achieved by instructions 
to buyers to change the prices bid or the 
percentages purchased and such actions 
proved to be successful in maintaining and 
equalizing the prices on the different markets. 


[Purchase of Cheap Tobacco to Prevent 
Competition] 


At a time when the manufacturers of 
lower priced cigarettes were beginning to 
manufacture them in quantity, the petition- 
ers cominenced to make large purchases of 
the cheaper tobacco leaves used for the 
manufacture of such lower priced cigarettes. 
No explanation was offered as to how or 
where this tobacco was used by petitioners. 
The compositions of their respective brands 
of cigarettes calling for the use of more 
expensive tobaccos remained unchanged 
during this period of controversy and up to 
the end of the trial. The Government 
claimed that such purchases of cheaper to- 
bacco evidenced a combination and a pur- 
pose among the petitioners to deprive the 
manufacturers of cheaper cigarettes of the 
tobacco necessary for their manufacture, as 
well as to raise the price of such tobacco 
to such a point that cigarettes made there- 
from could not be sold at a sufficiently low 
price to compete with the petitioners’ more 
highly advertised brands. 


Tl, 


[Prices Fixed and Undesirable Competition 
Eliminated | 


The verdicts show also that the jury 
found that the petitioners conspired to fix 
prices and to exclude undesired competition 
in the distribution and sale of their principal 
products. The petitioners sold and distrib- 
uted their products to jobbers and to selected 
dealers who bought at list prices, less dis- 
counts. Almost all of the million or more 
dealers who handled the respective petition- 
ers’ products throughout the country con- 
sisted of such establishments as small 
storekeepers, gasoline station operators and 
lunch room proprietors who purchased the 
cigarettes from jobbers. The jobbers in turn 
derived their profits from the difference 
between the wholesale price paid by them 
and the price charged by them to local deal- 
ers. A great advantage therefore accrued 
to any dealer buying at the discounted or 
wholesale list prices. Selling to dealers at 
jobbers’ prices was called “direct selling” 
and the dealers as well as the jobbers get- 
ting those prices were referred to as being 
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on the “direct list.” The list prices charged 
and the discounts allowed by petitioners 
have been practically identical since 1923 
and absolutely identical since 1928. Since 
the latter date, only seven changes have 
been made by the three companies and those 
have been identical in amount. The in- 
creases were first announced by Reynolds. 
American and Liggett thereupon increased 
their list prices in identical amounts. 


[Circumstantial Evidence of Conspiracy] 


The following record of price changes is 
circumstantial evidence of the existence of 
a conspiracy and of a power and intent to 
exclude competition coming from cheaper 
grade cigarettes. During the two years pre- 
ceding June, 1931, the petitioners produced 
90% of the total cigarette production in the 
United States. In that month tobacco farmers 
were receiving the lowest prices for their 
crops since 1905. The costs to the petition- 
ers for tobacco leaf, therefore, were lower 
than usual during the past 25 years, and 
their manufacturing costs had been declin- 
ing. It was one of the worst years of finan- 
cial and economic depression in the history 
of the country. On June 23, 1931, Reynolds, 
without previous notification or warning to 
the trade or public, raised the list price of 
Camel cigarettes, constituting its leading 
cigarette brand, from $6.40 to $6.85 a thou- 
sand. The same day, American increased 
the list price for Lucky Strike cigarettes, 
its leading brand, and Liggett the price for 
Chesterfield cigarettes, its leading brand, to 
the identical price of $6.85 a thousand. No 
economic justification for this raise was 
demonstrated. The president of Reynolds 
stated that it was “to express our own cour- 
age for the future and our own confidence 
in our industry.” The president of Amer- 
ican gave as his reason for the increase, 
“the opportunity of making some money.” 
He further claimed that because Reynolds 
had raised its list price, Reynolds would 
therefore have additional funds for adver- 
tising and American had raised its price in 
order to have a similar amount for adver- 
tising. The officials of Liggett claimed that 
they thought the increase was a mistake as 
there did not seem to be any reason for 
making a price advance but they contended 
that unless they also raised their list price 
for Chesterfields, the other companies 
would have greater resources to spend in ad- 
vertising and thus would put Chesterfield 
cigarettes at a competitive disadvantage. This 
general price increase soon resulted in higher 
retail prices and in a loss in volume of sales. 
Yet in 1932, in the midst of the national depres- 
sion with the sales of the petitioners’ cig- 
arettes falling off greatly in number, the 
petitioners still were making tremendous 
profits as a result of the price increase. 
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Their net profits in that year amounted to 
more than $100,000,000. This was one of 
the three biggest years in their history. 
Before 1931, certain smaller companies 
had manufactured cigarettes retailing at 10 
cents a package, which was several cents 
lower than the retail price for the leading 
brands of the petitioners. Up to that time, 
the sales of the 10 cent cigarettes were neg- 
ligible. However, after the above described 
increase in list prices of the petitioners in 
1931, the 10 cent brands made serious inroads 
upon the sales of the petitioners. These 
cheaper brands of cigarettes were sold at 
a list price of $4.75 a thousand and from 
1931 to 1932, the sales of these cigarettes 
multiplied 30 times, rising from 0.28% of 
the total cigarettes sales of the country in 
June, 1931, to 22.78% in November, 1932. 
In response to this threat of competition 
from the manufacturers of the 10 cent brands, 
the petitioners, in January, 1933, cut the 
list price of their three leading brands from 
$6.85 to $6 a thousand. In February, they 
cut again to $5.50 a thousand. The evidence 
tends to show that this cut was directed 
at the competition of the 10 cent cigarettes. 
Reports that previously had been sent in 
by various officials and representatives to 
their companies told of the petitioners’ brands 
losing in competition with the 10 cent brands. 
The petitioners were interested in a sufh- 
ciently low retail price for their products 
so that they would defeat the threat from 
the lower priced cigarettes and found that, 
in order to succeed in their objective, it was 
necessary that there be not more than a 
3 cent differential on each package at retail 
between the cheaper cigarettes and their own 
brands. The petitioners’ cuts in their list 
prices and the subsequent reductions in the 
retail prices of their products resulted in a 
victory over the 10 cent brands. The letters 
of petitioners’ representatives to their com- 
panies reported upon the progress of this 
battle, giving an account of the decline in 
sales of the 10 cent brands because of the 
price reductions in the “15-cent brands,” and 
prophesizing that certain of the 10 cent 
brands would “pass out of the picture.” 
Following the first price cut by petitioners, 
the sales of the 10 cent brands fell off con- 
siderably. After the second cut they fell 
off to a much greater extent. When the 
sale of the 10 cent brands had dropped from 
22.78% of the total cigarette sales in No- 
vember, 1932, to 6.43% in May, 1933, the 
petitioners, in January, 1934 raised the list 
price of their leading brands from $5.50 
back up to $6.10 a thousand. During the 
period that the list price of $5.50 a thousand 
was in effect, Camels and Lucky Strikes 
were being sold at a loss by Reynolds and 
American. Liggett at the same time was 
forced to curtail all of its normal business 
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activities and cut its advertising to the bone 
in order to sell at this price. The petitioners, 
in 1937, again increased the list prices of 
their above named brands to $6.25 a thousand 
and in July, 1940, to $6.53 a thousand. 


[Methods to Reduce Prices] 


Certain methods used by the petitioners 
to secure a reduction in the retail prices of 
their cigarettes were in evidence. Reynolds 
and Liggett required their retailers to price 
the 10 cent brands at a differential of not 
more than 3 cents below Camel and Chester- 
field cigarettes. They insisted upon their 
dealers correcting a greater differential by 
increasing the retail price of the 10 cent 
brands to 11 cents with petitioners’ brands 
at 14 cents a package, or by requiring that 
petitioners’ brands be priced at 13 cents 
with the lower priced cigarettes at 10 cents 
a package. Salesmen for Liggett were in- 
structed to narrow the differential to 3 cents 
it being deemed of no consequence whether 
the dealer raised the price of the 10 cent 
brands or reduced the price of Chesterfields. 
Reynolds referred to a differential of more 
than 3 cents as “discriminatory” on the 
ground that the dealer then would make a 
higher gross profit on the higher priced 
cigarettes than on the 10 cent brands. After 
the list price reductions were made and at 
the height of the price war the petitioners 
commenced the distribution of posters, ad- 
vertising their brands at 10 cents a package 
and made attempts to have dealers meet 
these prices. Among the efforts used to 
achieve their objectives, petitioners gave 
dealers direct list privileges of purchase, to- 
gether with discounts, poster advertising dis- 
plays, cash subsidies and free goods. In 
addition to the use of these inducements, 
petitioners also used threats and penalties to 
enforce compliance with their retail price 
program, removed dealers from the direct 
lists, cancelled arrangements for window 
advertising, changed credit terms with a 
resulting handicap to recalcitrant dealers, 
discontinued cash allowances for advertising, 
refused to make deals giving free goods, and 
made use of price cutters to whom they 
granted advantageous privileges to drive down 
retail prices where a parity, or price equali- 
zation, was not maintained by dealers be- 
tween brands of petitioners or where the 
dealers refused to maintain the 3 cent differ- 
ential between the 10 cent brands and the 
leading brands of petitioners’ cigarettes. There 
was evidence that when dealers received an 
announcement of the price increase from one 
of the petitioners and attempted to purchase 
some of the leading brands of cigarettes 
from the other petitioners at their unchanged 
prices before announcement of a similar change, 
the latter refused to fill such orders until 


{@ 57,468 


Court Decisions 
The American Tobacco Co. et al. v. U.S. 


6-14-46 
Report 95 


their prices were also raised, thus bringing 
about the same result as if the changes had 
been precisely simultaneous. 


III. 
[Question and Holding] 


It was on the basis of such evidence that 
the Circuit Court of Appeals found that the 
verdicts of the jury were sustained by suffi- 
cient evidence on each count. The question 
squarely presented here by the order of 
this court in allowing the writs of certiorari 
is whether actual exclusion of competitors 
is necessary to the crime of monopolization 
in these cases under § 2 of the Sherman Act. 
We agree with the lower courts that such 
actual exclusion of competitors is not neces- 
sary to that crime in these cases and that 
the instructions given to the jury, and here- 
inbefore quoted, correctly defined the crime. 
A correct interpretation of the statute and 
of the authorities makes it the crime of 
monopolizing, under § 2 of the Sherman Act, 
for parties, as in these cases, to combine or 
conspire to acquire or maintain the power 
to exclude competitors from any part of the 
trade or commerce among the several states 
or with foreign nations, provided they also 
have such a power that they are able, as 
a group, to exclude actual or potential com- 
petition from the field and provided that 
they have the intent and purpose to exercise 
that power. See Umited States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 226, n. 59 
and authorities cited. 


[Result and Not Form Condemned] 


It is not the form of the combination or 
the particular means used but the result to 
be achieved that the statute condemns. It 
is not of importance whether the means used 
to accomplish the unlawful objective are in 
themselves lawful or unlawful. Acts done 
to give effect to the conspiracy may be in 
themselves wholly innocent acts. Yet, if they 
are part of the sum of the acts which are 
relied upon to effectuate the conspiracy which 
the statute forbids, they comie within its 
prohibition. No formal agreement is neces- 
sary to constitute an unlawful conspiracy. 
Often crimes are a matter of inference de- 
duced from the acts of the person accused 
and done in pursuance of a criminal purpose. 
Where the conspiracy is proved, as here, 
from the evidence of the action taken in 
concert by the parties to it, it is all the more 
convincing proof of an intent to exercise 
the power of exclusion acquired through that 
conspiracy. The essential combination or 
conspiracy in violation of the Sherman Act 
may be found in a course of dealings or 
other circumstances as well as in any ex- 
change of words. United States v, Schrader’s 
Son, 251 U. S. 85. Where the circumstances 
are such as to warrant a jury in finding that 
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the conspirators had a unity of purpose or 
a common design and understanding, or a 
meeting of minds in an unlawful arrange- 
ment, the conclusion that a conspiracy is 
established is justified. Neither proof of 
exertion of the power to exclude nor proof 
of actual exclusion of existing or potential 
competitors is essential to sustain a charge 
of monopolization under the Sherman Act. 


[Authorities] 


In Apex Hosiery Co. v. Leader, 310 U. S. 
469, 496, this Court said in a footnote, “On 
finding . . . a power to control the output, 
supply of the market and the transportation 
facilities of potential competitors, in the 
anthracite coal market, the arrangement was 
held void in United States v. Reading Co., 
253 U. S. 26, 47-48.” It has been held that 
regardless of the use made of it, a power 
resulting from the deliberately calculated 
purchase of a control, which enables a holding 
company to dominate two great competing 
interstate railroad carriers and two great 
competing coal companies engaged exten- 
sively in mining and selling anthracite coal 
which must be distributed over these rail- 
roads, is a menace and an undue restraint 
upon interstate commerce within the mean- 
ing of the Anti-Trust Act and is in flagrant 
violation of the prohibition against monopoly 
in the Second Section of that Act. United 
States v. Reading Co,. 253 U. S. 26. In North- 
ern Securities Co. v. United States, 193 U. S. 
197, in referring to the holding company 
device there in issue, this Court said, that 
the mere existence of such a combination 
and the power acquired by the holding com- 
pany as its trustee constituted a menace to 
and a direct restraint upon that freedom of 
commerce which Congress intended to recog- 
nize and protect and which the public is 
entitled to have protected. A combination 
may be one in restraint of interstate trade 
or commerce or to monopolize a part of 
such trade or commerce in violation of the 
Sherman Act, although such restraint or 
monopoly may not have been actually at- 
tempted to any harmful extent. See United 
States v. International Harvester Co., 214 Fed. 


10 “‘In every suit in equity brought in any dis- 
trict court of the United States under any of 
said Acts [including the Sherman Anti-Trust 
Act], wherein the United States is complainant, 
an appeal from the final decree of the district 
court will lie only to the Supreme Court and 
must be taken within sixty days from the entry 
thereof: Provided, however, That if, upon any 
such appeal, it shall be found that, by reason 
of disqualification, there shall not be a quorum 
of Justices of the Supreme Court qualified to 
participate in the consideration of the case on 
the merits, then, in lieu of a decision by the 
Supreme Court, the case shall be immediately 
certified by the Supreme Court to the circuit 
court of appeals of the circuit in which is lo- 
cated the district in which the suit was brought 
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987; id., 274 U. S. 693. The authorities 
support the view that the material considera- 
tion in determining whether a monopoly 
exists is not that prices are raised and that 
competition actually is excluded but that 
power exists to raise prices or to exclude 
competition when it is desired to do so. 
United States v. American Tobacco Co., 164 
Fed. 700, 721, remanded for further pro- 
ceedings, 221 U. S. 106, 188. “It is un- 
doubtedly true . . . that trade and commerce 
are ‘monopolized’ within the meaning of 
the federal statute, when, as a result of 
efforts to that end, such power is obtained 
that a few persons acting together can con- 
trol the prices of a commodity moving in 
interstate commerce. It is not necessary that 
the power thus obtained should be exercised. 
Its existence is sufficient.” United States v. 
Patten, 187 Fed. 664, 672, reversed on other 
ea aee 226 U. S. 525. Cf. North American 
Debs So lBslGn SAS Sy x 


[Related Case] 


The precise question before us has not 
been. decided previously by this Court. How- 
ever, on March 12, 1945, two weeks before 
the grant of the writs of certiorari in the 
present cases, a decision rendered in a suit 
in equity brought under §§1 and 2 of the 
Sherman Anti-Trust Act against the Aluminum 
Company of America closely approached the 
issue we have here. That case was decided 
by the Circuit Court of Appeals for the 
Second Circuit under unique circumstances 
which add to its weight as a precedent. 
United States v. Aluminum Co. of America, 
148 F. 2d 416. That court sat in that case 
under a new statute authorizing it to render 
a decision “in lieu of a decision by the Su- 
preme Court” and providing that such deci- 
‘sion “shall be final and there shall be no 
review of such decision by appeal or certi- 
orari or otherwise.” 


[Holding of Related Case Endorsed] 


We find the following statements from the 
opinion of the court in that case to be 
especially appropriate here and we welcome 
this opportunity to endorse them: 


which court shal] thereupon have jurisdiction to 
hear and determine the appeal in such case, 
and it shall be the duty of the senior circuit 
judge of said circuit court of appeals, qualified 
to participate in the consideration of the case 
on the merits, to designate immediately three 
circuit judges of said court, one of whom shall 
be himself and the other two of whom shall be 
the two circuit judges next in order of seniority 
to himself, to hear and determine the appeal 
in such case and it shall be the duty of the 
court, so comprised, to assign the case for argu- 
ment at the earliest practicable date and to 
hear and determine the same, and the decision 
of the three circuit judges so designated, or of 
a majority in number thereof, shall be final and 
there shall be no review of such decision by 
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“Many people believe that possession of un- 
challenged economic power deadens initiative, 
discourages thrift and depresses energy; that 
immunity from competition is a narcotic, and 
rivalry is a stimulant, to industrial progress; 
that the spur of constant stress is necessary to 
counteract an inevitable disposition to let well 
enough alone. . . . These considerations, which 
we have suggested only as possible purposes of 
the Act, we think the decisions prove to have 
been in fact its purposes. 148 F. 2d at 427. 

* % * * * * 


“Starting, however, with the authoritative 
premise that all contracts fixing prices are un- 
conditionally prohibited, the only possible dif- 
ference between them and a monopoly is that 
while a monopoly necessarily involves an equal, 
or even greater, power to fix prices, its mere 
existence might be thought not to constitute an 
exercise of that power. That distinction is 
nevertheless purely formal; it would be valid 
only so long as the monopoly remained wholly 
inert; it would disappear as soon as the 
monopoly began to operate; for, when it did— 
that is, as soon as it began to sell at all—it 
must sell at some price and the only price at 
which it could sell is a price which it itself 
fixed. Thereafter the power and its exercise 
must needs coalesce. Indeed it would be ab- 
surd to condemn such contracts uncondition- 
ally, and not to extend the condemnation to 
monopolies; for the contracts are only steps 
toward that entire control which monopoly con- 
fers: they are really partial monopolies. Id. 
427-428. 

* * * % * * 

“Tt does not follow because ‘Alcoa’ had such 
a monopoly, that it ‘monopolized’ the ingot 
market: it may not have achieved monopoly; 
monopoly may have been thrust upon it. If it 
had been a combination of existing smelters 
which united the whole industry and controlled 
the productian of all aluminum ingot, it would 
certainly have ‘monopolized’ the market. In 
several decisions the Supreme Court has decreed 
the dissolution of such combinations, although 
they had engaged in no unlawful trade prac- 
tices, We may start therefore with the 
premise that to have combined ninety per cent 
of the producers of ingot would have been to 
‘monopolize’ the ingot market; and, so far as 
concerns the public interest, it can make no dif- 
ference whether an existing competition is put 
an end to, or whether prospective competition is 
prevented. The Clayton Act itself speaks in 
that alternative: ‘to injure, destroy, or prevent 
competition.’ § 13 (a), 15 U.S.C. A. Id. 429. 

* * * * * 5 
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‘Tt insists that it never excluded competitors; 
but we can think of no more effective exclusion 
than progressively to embrace each new oppor- 
tunity as it opened, and to face every newcomer, 
with new capacity already geared into a great 
organization, having the advantage of experi- 
ence, trade connections and the elite of per- 
sonnel. Only in case we interpret exclusion’ 
as limited to manoeuvres not honestly indus- 
trial, but actuated solely by a desire to prevent 
competition, can such a course, indefatigably 
pursued, be deemed not ‘exclusionary.’ So to 
limit it would in our judgment emasculate the 
Act; would permit just such consolidations as it 


was designed to prevent. Jd. 431. 
* * * * * * 


“In order to fall within § 2, the monopolist 
must have both the power to monopolize, and 
the intent to monopolize. To read the passage 
as demanding any ‘specific’ intent, makes non- 
sense of it, for no monopolist monopolizes un- 
conscious of what he is doing.’’ Id. 432. 


[Held Monopoly and Prohibited by 
Sherman Act] 


In the present cases, the petitioners have 
been found to have conspired to establish 
a monopoly and also to have the power and 
intent to establish and maintain the monopoly. 
To hold that they do not come within the 
prohibition of the Sherman Act would destroy 
the force of that Act. Accordingly, the in- 
structions of the trial court under §2 of 
the Act are approved and the judgment of 
the Circuit Court of Appeals is 


A ffirmed™ 


[Concurring Opinion] 


Mr. Justice FRANKFURTER entirely agrees 
with the judgment and the opinion in these 
cases. He, however, would have enlarged 
the scope of the orders allowing the petitions 
for certiorari so as to permit consideration 
of the alleged errors in regard to the selec- 
tion of the jury. 


[Justices Taking No Part in Case] 


Mr. Justice Reep and Mr. Justice JacKson 
took no part in the consideration or decision 
of these cases. 


appeal or certiorari or otherwise, .. .’’ 32’Stat. 
823, as amended by 58 Stat. 272, 15 U. S. C. 
Supp. IV, § 29, 

The proviso in the above section was added 
by Public Law 332, 78th Cong., 2d Sess., ap- 
proved June 9, 1944, which also made the Act 
applicable ‘‘to every case pending before the 
Supreme Court of the United States on the date 
of its enactment.’’ 58 Stat. 272. The case 
against the Aluminum Company of America was 
then pending in this Court and, on June 12, 
1944, this Court certified it to the Circuit Court 
of Appeals for the Second Circuit because of 
the lack of a quorum of Justices of the Supreme 
Court qualified to participate in the considera- 
tion of it on its merits. It was tried before the 
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three senior judges of the Circuit Court of Ap- 
peals (Judges Learned Hand, Swan and 
Augustus N. Hand) and is the only case that 
has been tried under that proviso. 

4 Upon suggestion of the death of Edward H. 
Thurston, a petitioner in Case No. 19, a motion 
to dismiss the writ of certiorari as to him was 
granted by the Court on February 11, 1946, — 
U. S. —. It remains for the Circuit Court of 
Appeals and the District Court of the United 
States for the Eastern District of Kentucky to 
take such further action as law and justice may 


require. See Singer v. United States, 323 U. S. 
338, 346; United States v. Johnson, 319 U. S. 
503, 520. 
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[1 57,469] United States v. The Rail Joint Company, et al. 


In the United States District Court for the North Distri FaTMinoiseee 
Division. Civ. 43-C-1295. June 10, 1946. e rthern District o inois, Mastern 


Defendant manufacturers were held to have combined and conspired to restrain inter- 
state trade and commerce in reforming worn rail joint bars in violation of Section 1 of the 
Sherman Act, to have combined and conspired to monopolize trade and commerce in 
violation of Section 2 of the Sherman Act, and to have monopolized the commercial re- 
forming of worn rail joint bars in violation of Section 2 of the Sherman Act by the 
following unlawful means and methods: (a) by establishing a pool of patents and 
strengthening such pool through cooperative action in securing additional patents, and 
issuing licenses based upon such pooled patents and, by means of such patent and licens- 
ing structure, fixing prices and suppressing competition; (b) by agreeing among them- 
selves as to the issuance of licenses and the terms thereof; (c) by using the pooled patents 
to harass unlicensed competitors by infringement suits and threats of suit; (d) by using 
patents to fix prices; (e) by requiring that licensees do not advocate, advertise, or 
solicit the use of reformed bars on new rail; (f) by incorporating provisions in the licenses 
which fixed territorial limits within which no other plants could be licensed, thereby creat- 
ing in such zones a monopoly; (g) by issuing licenses pursuant to prior agreement, con- 
taining substantially identical provisions as to price, territories, and royalties. The 
decree declared these agreements and licenses were unlawful and void and defendants were 
enjoined from attempting to enforce any covenants contained in such licenses or agree- 


ments. 


See the consent decree previously entered in this case, { 57,287; and the Sherman Act annota- 
tions, Vol. 1 {| 1220.211, 1240.141, 1270.151, 1270.201, 1270.301. 


For plaintiff: Daniel B. Brith, George B. Haddock and Willis L. Hotchkiss, Special 
Assistants to the Attorney General; Ewart Harris, Special Attorney for the United States. 


For defendant: Mayer, Meyer, Austrian & Platt of Chicago; and Newhall & Girler, 


of Aurora, III. 


Findings of Fact and Conclusions of Law 


Barnes, J.: Plaintiff, United States of 
America, having filed its complaint herein 
on the 2lst day of December, 1943, the de- 
fendants having filed answers to such com- 
plaint, certain of the defendants having 
entered into a consent decree, and this cause 
having come on for trial as to the defend- 
ants McKenna Process Company and 
George Langford, after hearing evidence 
and oral arguments of counsel and having 
received briefs, the Court, pursuant to Rule 
52 (a) of the Federal Rules of Civil Proce- 
dure, finds certain facts as hereinafter set 
forth and states separately its conclusions of 
law: 


Findings of Fact: 


1. Defendant McKenna Process Company is a 
corporation organized under the laws of the 
State of Illinois, has its headquarters at Joliet, 
Illinois, in the Northern District of Illinois, 
Eastern Division, and may be found therein, and 
was, during part of the time covered by ‘the 
complaint, engaged in the business of reform- 
ing worn rail joint bars. Defendant George 
Langford is the president of such corporation 
and resides at Joliet, Illinois. The said defend- 
ants McKenna Process Company and George 
Langford are the only ones standing trial in 
this cause. A consent decree was entered in 
this case against the other defendants named 
in the complaint, Poor & Company, The Rail 
Joint Company, Woodings-Verona Tool Com- 
pany, Fred Poor, Victor Armstrong, and Eman- 
uel Woodings prior to the start of the trial. 
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2. Defendant Woodings-Verona Tool Com- 
pany, was, during the time covered by this 
complaint, engaged in the reforming of worn 
rail joint bars. Defendant Emanuel Woodings 
is the president of such company. 


3. The Rail Joint Company is a subsidiary of 
Poor & Company, manufacturer of railroad 
equipment, and was, during the time covered 
by this complaint, engaged in the sale of new 
rail joint bars of patented form. Defendant 
Victor Armstrong is the president of the Rail 
Joint Company. 


4. Rail joint bars are steel members used in 
pairs at each railroad rail joint to bind together 
and support the abutting ends of the rails by 
means of bolts passing through the web of the 
bars and the web of the rail. Such bars become 
worn, particularly in the top center portion, 
due to the passing of traffic over the rails. The 
reforming of such bars is done, in essence, by 
first heating the worn bar, placing the heated 
bar in dies, and then subjecting it to heavy 
pressure, which either restores the original 
form and bearing surfaces of the bars or re- 
forms them into bars of changed design, de- 
pending upon the form of die used. Reformed 
bars are as strong as new bars, and for certain 
purposes, particularly for use on worn rail, 
are superior to new bars, as reformed bars can 
be made in crowned or bowed form to fit the 
worn recesses in abutting rail ends and provide 
such ends with better support than can be pro- 
vided by new bars which have straight bearing 
surfaces. 

5. Railroads having worn rail joint bars ship 
such bars to reforming plants where the bars 
are reformed and then returned to the railroads. 
Worn bars are shipped by railroads to reform- 
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ing plants located in States other than those 
from which the bars are secured, and when the 
bars have been reformed, they are shipped by 
the reforming companies to points outside the 
State in which the reforming is done. 


6. In 1925, defendants McKenna Process Com- 
pany at Joliet, Illinois, and Woodings-Verona 
Tool Works at Verona, Pennsylvania, each 
began reforming worn rail joint bars. Between 
192g and 1935, certain other companies com- 
menced reforming bars, among such companies 
being the Illinois Rail Joint Company at Joliet, 
Illinois; the Mohawk Equipment Corporation at 
Aurora, Illinois; Blatchford Corporation and 
Carter Blatchford, Inc. at Aurora, Illinois; The 
Sellers Company at Chicago, Illinois; and Wil- 
koff, Inc., otherwise known as the Youngstown 
Steel Car Company, at Niles, Ohio. Such com- 
panies, at the time each started reforming op- 
erations, competed with the McKenna Process 
Company and Woodings-Verona Too] Company 
in securing orders from railroads for the re- 
forming of bars. 


7. In 1925, Woodings owned Patent No. 
1,547,857, on a ‘‘crowned’’ bar, and McKenna 
had a number of patent applications relating to 
reforming bars pending in the Patent Office. 
Rail Joint Company owned Thomson Patent 
No. 1,208,698 on a ‘‘crowned”’ bar, and Thomson 
Re. 15,773 on a ‘‘head free’’ type of bar which 
it was then promoting as a new bar for rail- 
roads. Rail Joint proposed to Woodings and 
McKenna simultaneously that a new company be 
organized to control all the reforming of worn 
bars in the United States; that patents owned 
by the defendants relating to reforming be 
pooled under the control of the new company 
which should then secure additional patents 
necessary to cover all processes of reforming, 
and thereby contro] both the form of bar and 
the way in which reforming was done. It was 
proposed that McKenna should have the exclu- 
sive right. to reform in the Western part of the 
country and Woodings in the Eastern territory, 
and Rail Joint should handle the sales. The 
defendants after numerous conferences with re- 
spect to this proposal agreed to enter the pro- 
posed scheme under which prices on reforming 
should be fixed and exclusive territorial zones 
should be assigned to the cooperating reforming 
plants. In 1928, they reached an agreement on 
plans for accomplishing these objectives. Such 
plans included: 


(a) The pooling of patents relating to reform- 
ing and the strengthening of the patent pool 
through the acquisition of additional patents 
useful in preventing competitors from engaging 
in the reforming of worn rail joint bars; 


(b) The establishment of a licensing system 
based on the pooled patents, with licenses to be 
issued thereunder providing for the fixing of 
prices and the creation of regional monopolies 
through a prohibition against granting addi- 
tional licenses to any reforming plant within 
400 miles of a licensed plant; 


(c) The starting of infringement suits against 
every nonlicensed commercial reforming com- 
pany, and the inducing of railroads to require 
infringement bonds from operators of non- 
licensed plants; 


8. In 1928, as the first formal step for carry- 
ing the foregoing plans into operation, the de- 
fendants Woodings and Rail Joint cross-licensed 
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each other under their ‘‘crowned’’ and ‘‘head 
free’’ patents, the agreement providing, among 
other things, that prices be fixed on reforming, 
that each have defined and exclusive territorial 
zones within which they might engage in re- 
forming, and giving to Woodings the exclusive 
right to sublicense other companies for other 
areas under the pooled patents, provided, among 
other things, that under sublicenses prices 
would be fixed on reforming and territorial 
zones would be established within which no 
other licenses would be granted. Woodings and 
Rail Joint were to divide royalties secured from 
sub-licensees. The defendant McKenna partici- 
pated in the foregoing agreements, and as part 
of the arrangement entered into between the 
parties, Woodings issued a sublicense to Mc- 
Kenna under the pooled patents on terms which 
fixed prices on reforming and provided that no 
licenses be granted to any other plant within 
400 miles of McKenna’s Joliet, Illinois, plant. 


9. In 1929, immediately following the estab- 
lishment of the foregoing pool, sublicenses were 
issued by Woodings, with the approval of Mc- 
Kenna and Rail Joint, to the following reform- 
ing companies: Mississippi Valley Construction 
Company, St, Louis, Missouri; Tredegar Com- 
pany, Richmond, Virginia; and The Rail Joint 
Reforming Company, Birmingham, Alabama. 
These licenses were substantially identical as 
to terms, and each provided that prices be 
fixed on all bars reformed, that no other licenses 
would be issued to plants within 400 miles of 
the licensed plants, that royaities be paid on all 
bars reformed, and that the parties should not 
advocate, advertise, or solicit the use of re- 
formed bars on new rails. Each of the licensees 
knew of the licenses granted the others and of 
the terms contained therein. 


10. The first patent pool, under which the 
foregoing licenses were issued, included only 
patents on two forms or designs of bars, i. e., 
“‘“crowned’’ and ‘‘head free’ bars. The defend- 
ants agreed among themselves that the patents 
in their pool could: not be relied upon to stop 
unlicensed companies from reforming ‘‘straight’’ 
and “‘incurved’’ bars. They agreed also upon 
the necessity of securing patents on the process 
of reforming bars if nonlicensed companies were 
to be effectively prevented from engaging in 
reforming bars. The defendants knew of a 
process patent covering reforming generally 
(Wegner No. 21,931) issued in Great Britain in 
1910, but Rail Joint suggested that refinements 
could be developed over the Wegner patent. It 
proposed, to this end, that a patent be secured 
on the principle of exerting greater pressure 
in the center of the bar in the die during re- 
forming than at the ends, and suggested that 
Woodings secure such a patent. 


11. In 1930, the defendant Langford disclosed 
to Rail Joint that he had applied for a number 
of patents relating to reforming. Among such 
applications was one involving the principle of 
“‘graduated pressure.’’ Rail Joint and McKenna 
agreed that this application, if issued, would 
prevent unlicensed companies from reforming 
“‘straight’’ and other unpatented forms of bars. 


12. In 1930, McKenna granted Rail Joint an 
option to secure an exclusive license, with 
power to sublicense, under the Langford patents 
and applications relating to reforming. The 
exercise of the option was conditioned, among 
other things, on the cancellation of the existing 


Copyright 1946, Commerce Clearing House, Inc. 


7-11-46 
Report 96 


licenses which were to be replaced by new ones 
to be issued by Rail Joint under all of the 
pooled patents—those involved in the first pool 
as well as the Langford patents—and that the 
new licenses should contains the same price 
control and territorial allocation provisions as 
were in the existing licenses, and that McKenna 
should share with Rail Joint and Woodings in 
the division of royalties. 


13. The Patent Office in December 1930 re- 
jected Langford’s application for the patent on 
“graduated pressure’ as well as certain other 
applications. Rail Joint then proposed that Mc- 
Kenna and its patent attorney appoint Rail 
Joint’s patent attorney, Mr. David Wolhaupter, 
as an associate to handle in Washington these 
applications. This proposal was accepted, and 
Wolhaupter became active in pressing the Lang- 
ford application. In this he was successful. On 
June 2, 1931, the ‘‘graduated pressure’’ patent 
was issued to Langford as Patent No. 1,808,468, 
and on the same day two other Langford pat- 
ents issued; Patents No. 1,808,466 on a method 
of reforming bars, and No. 1,808,467 on dies for 
use in reforming bars. Armstrong then an- 
nounced to Woodings that the ‘‘graduated pres- 
sure’’ patent practically covered the reforming 
game and would prevent any others than the 
licensees from reforming. 


14. With the issuance of the foregoing pat- 
ents, the defendants took steps to reorganize the 
existing patent structure, as required by the 
McKenna-Rail Joint option. Woodings agreed 
to Rail Joint’s acting as the licensor under a 
new and expanded pool. In September, 1931, 
Rail Joint and McKenna entered into a series of 
licenses under which McKenna granted Rail 
Joint an exclusive license with power to sub- 
license under more than thirty Langford patents 
and applications, including the three cited 
above. Rail Joint agreed that in sublicensing it 
would establish minimum prices on all bars and 
would not sublicense any railroad or any other 
reforming plant to operate within 400 miles of 
existing licensed plants without McKenna’s con- 
sent. Rail Joint granted McKenna a sublicense 
under the Langford patents and under the pat- 
ents which had been in the earlier pool, the 
licenses containing the price and territorial re- 
strictions required by McKenna and prohibiting 
the parties from advocating, advertising, or 
soliciting the use of reformed bars for new rail. 
A similar license was issued by Rail Joint to 
Woodings under the patents in the expanded 
pool. Under the agreements entered into be- 
tween Rail Joint, McKenna, and Woodings, 
these parties divided royalties received from 
licensees of Rail Joint. It was agreed that sub- 
licensees who would agree should be required 
to pay royalties on all bars reformed, whether 
under the patents or not. 


15. The Rail Joint Company proceeded to 
issue licenses under the pooled patents to all 
existing licensees, which contained the price 
and territorial restrictions required hy the 
McKenna-Rail Joint option, and called for the 
payment of royalties on all bars reformed, and 
prohibited the licensees from advocating, adver- 
tising. or soliciting the use of reformed bars on 
new rail. 

16. Prices on reforming, as set forth in the 
licenses and sublicenses, were arrived at by 
agreement among the defendants. 
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17. In the Chicago area, beginning in 1928, 
competition arose between McKenna and an 
unlicensed competitor, Illinois Rail Joint Com- 
pany, and such competition was heightened 
when the Mohawk Equipment Corporation 
started reforming operations at Aurora, Illinois, 
in 1929. Illinois was reforming straight or un- 
patented bars and was also reforming bars 
crowned top and bottom. McKenna, in March 
1929, demanded of Woodings and Rail Joint that 
suit for infringement of the crowned bar_pat- 
ents be instituted against Dllinois. In April 1929 
Rail Joint and Woodings jointly instituted suit 
against Illinois charging infringement of the 
crowned bar patents and threatened Mohawk 
with suit. McKenna separately instituted an 
infringement suit against Illinois. 


18. In November 1930, the suits against IIli- 
nois not having been brought to trial, the 
defendant Langford declared that it was essen- 
tial that Illinois and Mohawk be removed from 
the Chicago area. Rail Joint proposed to Illinois 
and Mohawk that they accept licenses and move 
their reforming plants to unallocated territories. 
Mohawk was warned by Rail Joint that !f the 
proposal was not accepted, Mohawk would be 
sued for infringement and, when patent applica- 
tions then pending were issued, would be barred 
from doing any reforming. 


19. In November 1930, at a meeting attended 
by representatives of Rail Joint, McKenna, 
Woodings, Mississippi Valley, Illinois and Mo- 
hawk, a settlement of the competitive situation 
in the Chicago area was reached. It was agreed 
that INinots and Mohawk would each be granted 
licenses by Woodings under the pooled patents 
on condition that Illinois move its plant to Ft. 
Worth, Texas, and Mohawk move to Denver, 
Colorado. The defendants agreed to pay Illinois 
$25,000 and Mohawk, $17,500, to défray their 
moving expenses, the defendants to divide this 
cost. Agreement was reached by all parties on 
the prices to be charged for the reforming of 
all bars. It was further agreed that Illinois and 
Mohawk should visit the railroads and announce 
that they were confessing infringement. 


20. The agreements referred to above were 
carried out. Woodings, in December 1930, 
granted licenses to Illinois (whose name was 
changed to the Texas Rail Joint Company) and 
Mohawk, under the pooled patents, for Ft. 
Worth, Texas, and Benver, Colorado, respec- 
tively. Each of these licenses fixed minimum 
pnices to be charged on all reforming, estab- 
lished territorial limits of 400 miles within 
which other reforming plants would not be 
licensed; required the payment of royalties on 
all bars reformed, and prohibited the licensees 
from promoting the use of reformed bars on 
new rail. When the enlarged patent pool was 
created in 1931, Texas and Mohawk surrendered 
the foregoing licenses and took back licenses 
under the enlarged pool from the defendant Rail 
Joint as licensor. Such licenses contained terms 
substantially the same as those in the earlier 
licenses. 


21. The defendant Langford announced in No- 
vember 1930 to a member of the McKenna board 
of directors that the settlement under which 
Illinois and Mohawk were removed from the 
Chicago area would enable McKenna to almost 
double prices for reforming bars, and at the 
same time McKenna would secure all of the 
reforming business in the Chicago area. 
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22. Several months after Illinois and Mohawk 
had been licensed under the two-party poo] and 
had moved out of the Chicago territory, new 
competition arose in the Chicago area. The 
Blatchford Corporation commenced reforming 
operations at Aurora, Illinois, with Lawrence 8. 
Wilbur, president of the Mohawk Equipment 
Corporation, being retained as engineer and 
technical advisér. Blatchford’s reforming op- 
erations were restricted to straight and incurved 
bars, and it contracted with several railroads to 
reform at prices substantially below those fixed 
in the licensing structure. 


23. The defendants endeavored to induce the 
railroads to refrain from sending bars to the 
Blatchford Corporation for reforming and to re- 
quire infringement bonds on any bars which 
that company would reform. Rail Joint then 
approached Blatchford and offered to license 
that company, i. e., have Woodings issue a 
license, on condition that Blatchford move to 
Sioux City, Iowa, and abide by the license price 
control. This offer was refused. 


24. In November 1931, shortly after the three- 
party pool was organized, and after Blatchford 
had refused the license for Sioux City, two in- 
fringement suits were instituted against Blatch- 
ford. One suit was brought jointly by Rail 
Joint and McKenna on one of Langford’s 
method patents, and the other suit was brought 
by Rail Joint under a patent not in the pool. 
The Blatchford Corporation continued to com- 
pete with McKenna and secured a large volume 
of reforming business. 


25. Blatchford invited representatives of the 
Rail Joint Company and the American Associa- 
tion of Railroads to inspect the Blatchford plant 
and process and see for themselves that the 
company was not infringing the pooled patents. 
McKenna’s patent attorneys and representatives 
of the American Association of Railroads visited 
the Blatchford plant in response to this invita- 
tion, and each concluded that Blatchford was 
not infringing. The defendants Rail Joint and 
McKenna decided, however, to Iet the suit on 
the Langford patent stand while a further ex- 
amination was being made to determine whether 
Blatchford was infringing other patents, and 
particularly the one on ‘‘graduated pressure.’’ 


26. The suits against the Blatchford Corpora- 
tion were settled in 1932 ky an agreement under 
which McKenna, with the written approval of 
the Rail Joint Company, granted Blatchford a 
sublicense to reform under the pooled patents 
in the McKenna territory. Such license fixed 
prices on all bars reformed, and provided for 
the payment of royalties on all bars, and fur- 
ther provided that no other licensees would be 
established within a distance of 400 miles of 
the McKenna and Blatchford plants. Negotia- 
tions for settlement were conducted chiefly by 
Victor Armstrong, the president of Rail Joint. 
The license, as executed, was drawn up by 
Rail Joint’s attorney, and was issued by Mc- 
Kenna to Blatchford with the written approval 
of the Rail Joint Company. This license has 
never been abrogated by McKenna or Rail 
Joint. 


27. In 1928, Wilkoff, Inc., otherwise known as 
Youngstown Steel Car Company, started reform- 
ing operations at Niles, Ohio, and competed 
particularly with the defendant Woodings. Wil- 
koff was threatened with infringement proceed- 


q 57,469 


Court Decisions 
U.S. v. The Rail Joint Co. et al. 


7-11-46 
Report 96 


ings, and thereafter in 1932 was offered a license 
for an unallocated territory. While negotiations 
as to a license were pending, McKenna and Rail 
Joint in 1933 joined in instituting an infringe- 
ment suit against Wilkoff under two of Lang- 
ford’s pooled patents, one being the ‘‘granduated 
pressure’ patent. Shortly after this suit was 
started, attorneys for Rail Joint and Woodings 
urged their principals that settlement be 
reached with Wilkoff, as in their judgment a 
trial would result in the invalidation of the 
Langford patents on which the suit was based. 
McKenna approved this proposal and Woodings 
gave Armstrong, president of Rail Joint, au- 
thority to negotiate a settlement. The chairman 
of the board of directors of Woodings, in Octo- 
ber 1935, wrote to Armstrong stating that the 
settlement was authorized. 


28. The Wilkoff suit was settled. Woodings 
authorized Rail Joint to act as licensor for Wil- 
koff. Rail Joint thereupon in 1936 issued a li- 
cense to Wilkoff for the Woodings territory, 
containing provisions similar to those appearing 
in the McKenna-Blatchford license, but in addi- 
tion, prohibiting Wilkoff from doing any re- 
forming for specified railroad companies, except 
on designated types of bars. 


29. With the issuance of the license to Wil- 
koff, every commercial reforming plant in the 
country, with the excepttion of the Sellers Com- 
pany, had been brought into the license struc- 
ture. 

30. In 1936 the Sellers Manufacturing Com- 
pany of Chicago, Illinois, commenced reforming 
operations and was warned of infringement by 
the defendants. It filed suit in the Northern 
District of Illinois, Eastern Division, against 
McKenna for a declaratory judgment as to the 
validity of certain Langford patents, including 
the Langford graduated pressure patent, which 
were in the expanded pool. Each of the patents 
in issue was held by the Master in Chancery to 
be invalid and void. The suit was settled, with 
the assistance of the Rail Joint Company, by 
the entry of a stipulated decree finding that 
Sellers did not infringe the McKenna patents. 
Sellers then discontinued reforming operations. 
The defendant McKenna, immediately after the 
settlement, and with the assistance of the de- 
fendant Rail Joint, applied for and secured from 
the United States Patent Office a re-issue of the 
Langford ‘‘graduated pressure’ patent which 
had been declared invalid by the Master. 


31. In 1935 the defendant McKenna instituted 
suit against the Blatchford Corporation for cer- 
tain royalties claimed to be due under the li- 
cense to Blatchford. One of Blatchford’s 
defenses was that the license under which it 
operated violated the Sherman Act. McKenna 
recovered judgment for the royalties in the 
Circuit Court of Kane County, Illinois, which 
judgment was approved in the Appellate Court 
of Illinois, 2nd District, and certiorari denied 
by the Supreme Court of Illinois. The Blatch- 
ford Corporation, following the institution of 
suit against it, had declined to pay any further 
royalties, and instituted suit in the Northern 
District of Illinois, Eastern Division, to restrain 
McKenna from further proceeding with the suit 
for royalty. Defendant Rail Joint assisted Mc- 
Kenna in the defense of this suit and helped 
finance the cost of the litigation. The district 
court held the decision in the State court was 
res judicata as to the issues presented in the 
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Federal court. The Blatchford Corporation 
thereupon paid the amount of the judgment 
rendered against it in the Circuit Court of Kane 
County. Thereafter, a new corporation, Carter 
Blatchford, Inc., was organized and commenced 
reforming operations at Aurora, Illinois. The 
defendant McKenna, with the aid and assistance 
of the defendant Rail Joint, then instituted 
suit against the Blatchford Corporation, joining 
as parties defendant Carter Blatchford, Inc., and 
Carter Blatchford, an individual, for royalties 
from 1935 claimed to be due under the license 
between McKenna and the Blatchford Corpora- 
tion. This suit is still pending in the Circuit 
Court of Kane County, Illinois. 

32. The license from the McKenna Process 
Company to the Blatchford Corporation was a 
part of the licensing structure created by the 
defendants, and the suit for royalties now pend- 
ing against Carter Blatchford, Inc., et al., is 
based upon the license to the Blatchford Cor- 
poration. 

33. Following the grant of a license to Wil- 
koff, Inc., (Youngstown Steel Car Company, on 
February 1, 1936, and the settlement of the 
Sellers suit, all commercial reforming plants in 
the United States, with the sole exception of 
Carter Blatchford, Inc., were brought into the 
licensing structure and were subject to the 
terms and provisions of the licenses issued 
under the pooled patents. 


Conclusions of Law 


1. The Court has jurisdiction of the sub- 
ject matter hereof and of the defendants, 
and the Complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890, 
commonly known as the Sherman Act. 


[Combined, Conspired, Monopolized] 


2. During the time covered by the Com- 
plaint and up’ to the date of the filing there- 
of, the defendants McKenna _ Process 
Company and George Langford (a) com- 
bined and conspired with the other defend- 
ants named in the Complaint to restrain 
interstate trade and commerce in reforming 
worn rail joint bars, in violation of Section 
1 of the Sherman Act; (b) combined and 
conspired to monopolize trade and com- 
merce in reforming worn rail joint bars in 
violation of Section 2 of the Sherman Act; 
and (c) monopolized the commercial re- 
forming of worn rail joint bars in violation 
of Section 2 of the Sherman Act. 


[Unlawful Methods Used] 


3. The said defendants used the follow- 
ing unlawful means and methods for carry- 
ing out and effectuating such conspiracy: 

(a) They entered into agreements with 
each other, establishing a pool of patents; 
provided for the strengthening of such pool 
through cooperative action in securing addi- 
tional patents; issued licenses based upon 
such pooled patents, and by means of such 
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patent and licensing structure, fixed prices 
and suppressed competition in the reform- 
ing of worn rail joint bars; 


(b) The defendants agreed among them- 
selves on the issuance of licenses; as to who 
should receive licenses; and on the terms 
which should be incorporated in such li- 
censes, including the prices to be fixed, the 
establishment of protected territorial zones, 
and the imposition of royalties on all bars 
reformed; 


(c) The defendants used the pool patents 
to harras unlicensed competitors by infringe- 
ment suits and threats of suits; 


(d) The defendants unlawfully exceeded 
the privileges vested by statute in patentees 
through using patents on processes and ma- 
chinery used in reforming to fix prices on 
the reforming of worn rail joint bars; 


(e) The defendants unlawfully, in the li- 
censes issued by them, exceeded the privi- 
leges vested by statute in patentees through 
requiring that the licensees not advocate, 
advertise, or solicit the use of reformed bars 
on new rail; 


(f) The defendants unlawfully exceeded 
the privileges vested by statute in patentees 
through incorporating in licenses issued by 
them provisions which fixed the territorial 
limits, within which no other plants should 
be licensed to engage in the reforming of 
worn rail joint bars, thereby creating in 
each of such territorial zones a monopoly of 
the business of reforming worn rail joint 
bars; 


(g) The defendants issued and received 
licenses, pursuant to prior agreement among 
the defendants, containing substantially 
identical provisions as to price, territorial 
allocation, and the imposition of blanket 
royalties on all bars reformed, each of the 
defendants and each of the licensees being 
informed of the issuance of each of such 
licenses and of the terms contained therein; 


(h) The defendants threatened to file and 
filed infringement suits against unlicensed 
competitors for the purpose of compelling 
them to accept licenses, participate in the 
conspiracy, and move into unallocated ter- 
ritory and maintain prices. 


4. The licenses and sublicenses in evi- 
dence in this case, including the license 
from McKenna Process Company to the 
Blatchford Company are illegal as having 
been entered into in furtherance of an illegal 
combination and conspiracy to restrain in- 
terstate trade and commerce in the reform- 
ing of worn rail joint bars and to monopolize 
the commercial reforming of such bars in 
violation of Sections 1 and 2 of the Sherman 
Antitrust Act. 


5. The patents in evidence in this case 
which were utilized in the patent pool, in- 
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cluding the patents issued to the defendant 
George Langford were unlawfully used by 
the defendants beyond the scope of the 
privilege lawfully vested in a patentee by 
statute, for the purpose of restraining in- 
terstate trade and commerce in the reform- 
ing of worn rail joint bars, and to create 
a monopoly in such commerce. 


[Licenses Unlawful and Void and Enforce- 
ment of them Enjoined} 


6. The plaintiff is entitled to a decree: 


(a) declaring the agreements, licenses, 
and sublicenses in evidence in this case, to 
be unlawful and void; 

(b) enjoining the defendants from con- 
tinuing in force any of such licenses or sub- 
licenses, issued under the agreements 
in evidence in this case, and from reinstat- 
ing said licenses or sublicenses or any of 
them that may have been cancelled prior to 
the entry of the decree herein; 


(c) enjoining the defendants McKenna 
Process Company and George Langford, 
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and each of them, from proceeding to en- 
force any of the covenants contained in said 
licenses or sublicenses or agreements; 

(d) enjoining the defendants McKenna 
Process Company and George Langford, 
and each of them, from instituting or 
threatening to institute any proceedings 
based on alleged infringements, occurring to 
the date of the filing of this decree, of any 
of the patents in evidence which were in- 
volved in any of the agreements between 
the defendants relating to the pooling of 
patents and the creation of a licensing struc- 
ture based on such pooled patents. 


[Action in State Court Not Enjoined] 


7. The foregoing findings of fact and 
conclusions of law shall not be construed to 
authorize the issuance by this court of an 
injunction restraining proceedings in any 
state court in violation of Section 265 of the 
Judicial Code (Section 379, Title 28 U. S. 
Code) as interpreted by the decision of the 
Supreme Court in Toucey v. N. Y. Life Ins. 
Gol, 314 Wa Sa 8: 


[] 57,470] United States v. Paramount Pictures, Inc. et al. 

In the United States District Court, Southern District of New York, Equity No. 
87-273. June 11, 1946. 

Held defendant motion picture distributors violated the Sherman Anti-Trust Act by 
concertedly fixing the run, clearance and minimum admission prices to be charged by 
exhibitors through devices such as franchises, master agreements, block-booking, pooling 
agreements, and joint stock ownership. Violators are required to offer each film to the 
highest qualified bidder in order to restore competition to the industry. 

See the Sherman Act annotations, Vol. 1, J 1220.273, 1240,141, 1270.351. 


For plaintiff: Wendell Berge, Assistant Attorney General; Robert L. Wright, Philip 
Marcus, Elliott H. Meyer and John R. Niesley, Special Assistants to the Attorney General; 
Frank W. Gaines, Jr., Gerald A. Herrick, Robert B. Hummel, Harold Lasser and Horace 
T. Morrison, Special Attorneys, for the United States. 

For defendants: Simpson Thacher & Bartlett, Attorneys for Paramount; Whitney 
North Seymour, Louis Phillips, Albert C. Bickford and Armand F. MacManus, Counsel; 
Davis Polk Wardwell, Sunderland & Kiendle; J. Robert Rubin, for Loew’s, Inc.; John 
W. Davis, J. Robert Rubin, C. Stanley Thompson, Benjamin Melniker and S. Hazard 
Gillespie, Jr., Counsel; George S. Leisure, Ralstone R. Irvine, Granville, Whittlesey, Jr., 
and Gordon E. Youngman, for RKO Corp., RKO Radio Pictures, Inc., Keith-Albee- 
Orpheum Corporation, RKO Proctor Corp. and RKO Midwest Corp.; Roy W. McDonald 
and Donovan Leisure Newton & Lumbard, Counsel; Joseph M. Proskauer and Robert W. 
Perkins, for Warner, Joseph M. Proskauer, Robert W. Perkins, J. Alvin Van Bergh and 
Howard Levinson, Counsel; Dwight, Harris, Koegel & Caskey, for Twentieth Century- 
ox Film Corp. and National Theatres Corp.; John F. Caskey and Frederick W. R. Pride. 
Counsel; Schwartz & Frohlich, for Columbia, Louis D. Frolich, Arthur H. Schwartz, 
Irving Moross and Max H. Rose, Counsel; Charles D. Prutzman for Universal; O’Brien, 
Driscoll & Raftery for United Artists, Edward C. Raftery, Arthur F. Driscoll, Chas. D. 
Prutzman, George A. Raftery, and Adolph Schimel, Counsel. 


Before HAnp, Circuit Judge, Gopparp and Bricut, District Judges. 
Opinion by A. N. Hann, Circuit Judge. 


[Digest] The United States brought suit 
under Section 4 of the Sherman Act to 
prevent alleged violations by the defendants 
of Sections 1 and 2. 
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Charge and Issue 


The five major defendants, Paramount 
Pictures, Inc., Loew’s Incorporated, Radio- 
Keith-Orpheum Corporation, Warner Bros. 
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Pictures, Inc., and Twentieth Century-Fox 
Film Corporation, and their subsidiaries, 
were charged with combining and conspir- 
ing unreasonably to restrain trade and 
commerce in the production, distribution 
and exhibition of motion pictures and to 
monopolize such trade and commerce in 
violation of the Sherman Act. In the trial 
it appeared there was active competition 
in the production of motion pictures and 
the issue is whether there has been illegal 
restraints or monopolization in the distri- 
bution and exhibition of motion pictures. 


Plaintiff's Contention 


The plaintiff contends an illegal conspir- 
acy and monopoly were effected by: (1) 
concertedly fixing the license terms before 
such films were completed or shown; (2) 
concertedly fixing the run, clearance, and 
minimum admission price terms through 
license agreements covering periods of a 
year or more; (3) concertedly conditioning 
the licensing of one film or group of films 
upon the licensing of another film, or group 
of films; (4) concertedly discriminating 
with respect to the license terms granted 
to theatres in large circuits because such 
theatres are part of a circuit. As a result 
independent exhibitors are systematically 
excluded from the opportunity to procure 
preferred runs of pictures distributed by the 
defendants in the localities in which defend- 
ant’s theatres operate and at times refused 
any run at all in order to protect defendant’s 
theatres from competition. 


Rehef Requested 


The complaint prays: (1) that each of 
the contracts be declared illegal; (2) that 
defendants be enjoined from continuing to 
carry out attempts at monopolization and 
restraints of trade in distribution and exhi- 
bition of motion pictures; (3) that a system 
of arbitration tribunals, or other means, be 
established to secure enforcement of what- 
ever prohibitions may be contained in the 
decree; (4) that the defendants be directed 
to divest themselves of all interest, direct 
and indirect, in any theatres used by them 
to restrain trade and commerce in motion 
pictures. 


Terms of Consent Decree 


After the amended and _ supplemental 
complaint was filed, in 1940, the defendants 
consented to a decree without admitting 
that any of the charges were true. The 
decree enjoined defendants as follows: (1) 
no distributor may license motion pictures 
for public exhibition until the feature has 
been trade shown within the exchange dis- 
trict in which the exhibition is to be held; 
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(2) no distributor may license more than 
five features in a single group. The licensing 
of one group may not be conditioned upon 
the licensing of another group nor may the 
exhibitor be forced to license shorts, re- 
issues, westerns, or foreigns as a condition 
of licensing other features. Disputes to be 
subject to arbitration and a maximum fine 
of $500.00; (3) no license for features to be 
exhibited in theatres located in one ex- 
change may include theatres located in an- 
other exchange district; (4) no defendant 
may refuse to license its pictures on some 
run to be designated by the distributor, if 
the exhibitor can satisfy reasonable mini- 
mum standards of theatre operation, unless 
the granting of a run on any terms will re- 
duce the total film revenue in the competi- 
tive area in which such theatre is located; 
(5) a complaint that a feature is offensive 
in the locality on moral, réligious, or racial 
grounds will be subject to arbitration, and 
if found to be offensive, the license will be 
cancelled in so far as it relates to the exhi- 
bition of the feature in that theatre; (6) 
controversies that the clearance applicable 
to his theatre is unreasonable will be sub- 
ject to arbitration. Reasonable clearance as 
to time and area was stipulated and held 
by the consent decree to be essential to the 
distribution and exhibition of motion pic- 
tures; (7) a complaint that a distributor has 
arbitrarily refused to license its features will 
be subject to arbitration, but the award will 
only affect future licenses; (8) for three 
years the defendants are to notify the De- 
partment of Justice of any commitments for 
the acquisition of any theatres. During this 
period the defendants are to report monthly 
the changes in its theatre position with a 
statement for the reason of such change. 
For this three year period defendants will 
not enter a general period of expanding 
their theatre holdings; (9) the decree will 
not limit or alter the right of a distributor 
to license the exhibition of motion pictures 
subject to such terms as may be satisfactory 
to it; (10) except as specifically provided, 
nothing will limit the right of any distrib- 
utor to select its own customers and bar- 
gain with them in accordance with law; 
(11) for three years the plaintiff will not 
seek in any action against the consenting 
defendants to divorce the production or 
distribution of motion pictures from their 
exhibition or to dissolve any defendant or 
any corporation in which it has directly or 
indirectly a substantial stock interest; (12) 
the methods for the arbitration are set forth 
in the decree; (13) jurisdiction is retained 
for the purpose of enabling any parties to 
apply to the court at any time more than 
three years after the date of the entry for 
any modification thereof. 
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Lapsed Sections of Consent Decree 


Three minor defendants did not consent 
to the decree of November 20, 1940, pre- 
sumably because of their opposition to the 
provision requiring trade-showing and pro- 
hibiting block-booking of groups of more 
than five films. It was provided that if 
plaintiff did not secure the entry of a decree 
against these minor defendants before June 
1, 1942, the consenting defendants were to 
be released from those provisions. Such a 
decree was in fact not entered by the speci- 
fied date, and accordingly the sections of 
the decree regarding trade-showing and 
block-booking have lapsed. Nevertheless, 
according to the testimony the consenting 
defendants have continued to comply with 
them. 


Period of Consent Decree Has Expired 


Counsel for the major defendants contend 
that the consent decree has, in some re- 
spects at least, the effect of a final judgment 
which may not be modified. But we cannot 
see how such a position is consistent with 
the language of Section 23 (d) which per- 
mits “. .. any of the parties to this decree 
to aply to the Court at any time more than 
three years after the date of the entry of 
the decree for any modification thereof”. 
That period has expired and _ therefore 
everything relating to rights under, and 
remedies for, violations of the Sherman Act 
is, therefor, open for consideration. 


Infractions of Sherman Act 


The evidence has established infraction of 
the Sherman Act. The defendants have 
fixed minimum admission prices which the 
exhibitor agrees to charge irrespective of 
whether it is to pay a flat rental or a per- 
centage of the theatre receipts. In this way 
the prices are controlled for pictures ex- 
hibited either by defendants or by independ- 
ents. Defendants in the 1943-44 season 
distributed about 77.6% of all features na- 
tionally distributed. The licenses are in 
effect price-fixing arrangements among all 
the distributor defendants individually and 
their various exhibitors. Such combinations 
are forbidden by the Sherman Act. 


_ The admission prices are in general uni- 
form, and the licenses required them to be 
maintained under severe penalties for in- 
fraction. Where the distributors were not 
satisfied with current prices they would re- 
fuse to grant licenses in the case of excep- 
tional features unless the prices were raised. 
Even if the licenses were at a flat rate, a 
failure to require their licensees to maintain 
fixed prices would leave them free by lower- 
ing the current charge to decrease through 
competition the income in the licensors’ 
own business. The whole system presup- 
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posed a fixing of prices by all parties con- 
cerned in the competitive area. 

Several of the exhibits also show operat- 
ing agreements between the defendants who 
are also theatre owners, or between them 
and independent owners, in which joint 
operation of the theatres covered by the 
agreements is provided and minimum ad- 
mission prices to be charged are either 
stated therein, or are to be jointly deter- 
mined by other means. 

As further evidence of a conspiracy 
among the distributors to fix prices, we find 
master agreements and franchises between 
various of the defendants in their capacities 
as distributors and various of the defend- 
ants in their capacities as exhibitors. These 
contracts stipulated minimum admission 
prices, often for dozens of theatres owned 
by an exhibitor-defendant, in a particular 
area. Licenses granted by one defiendant 
to another for exhibition in only one thea- 
tre, while having less striking evidences 
of conspiracy than the master agreements, 
disclose the same inter-relationship among 
the defendants. 

RKO, Loew’s, Warner, Paramount and 
Fox, in granting and accepting licenses 
with minimum prices specified, have among 
themselves engaged in a national system 
to fix prices, and Columbia, Universal and 
United Artists, in requiring the maintenance 
of minimum prices in their licenses granted 
to these exhihitor-defendants, have partici- 
pated in that system. 

Such a conspiracy is per se a violation of 
the Sherman Act. Ethyl Gasoline Corp. v. 
United States, 309 U. S. 436; United States 
v. Frankfort Distilleries, Inc., 324 U. S. 293; 
United States v. Masonite Corp., 316 U. S. 265. 

Moreover, irrespective of the conspiracy 
to which we have referred, each distributor- 
defendant has illegally combined with its 
licensees for aquiescence by the exhibitors 
in the distributor’s control of price com- 
petition. This renders the whole a con- 
spiracy between each distributor and _ its 
licensees. That the combination is made up of 
a sum of separate licensing contracts, individ- 
ually executed, does not affect its illegality, for 
tacit participation in a general scheme to con- 
trol prices is as violative of the Sherman Act 
as an explicit agreement. Interstate Circuit 
uv. United States, 306 U. S. 208; United 
States v. Masonite Corp., 316 U. S. 265; 
Goldman Theatres, Inc. v. Loew's Inc., 150 F. 
(Adri. (Ce Ce Bed) 

The practice of stipulating minimum 
admission prices in the contracts of license 
is illegal in another respect. The differ- 
entials are calculated to encourage as many 
patrons as possible to sce the pictures in 
the prior-run theatres where they will pay 
higher prices. In effect, the distributor, by 
the fixing of minimum prices, attempts to 
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give the prior-run exhibitors as near a 
monopoly of the patronage as possible. Vhis 
is a violation of Section 2 of the Sherman 
Act, at least when the distributor’s own 
theatres are not exhibiting its picture on a 
prior run and it is to a theatre other than 
its own that it attempts to give a monopoly. 


Copyright Act 


It is argued that the practice of minimum 
admission price-fixing is permitted under 
the Copyright Act. But that act has never 
been held to sanction a conspiracy among 
licensors and licensees artificially to main- 
tain prices. Interstate Circuit v. United 
States, 306 U. S. 208; cf.’ United States v. 
General Electric Co., 272 U. S. 476. This 
does not contravene the rule announced in 
United States uv. General Electric Co., 272 
U.S. 476, for there a license to only a single 
licensee was involved, and therefore there 
was no conspiracy which sought to amplify 
ae rights of the licensor undcr the Patent 

Ct 


Controlling Authority 


United States v. Masonite Corp., 316 U. S. 
265, involved facts closely analogous to 
those here and affords ample basis for our 
decision. 


Effect of Miller-Tydings Amendment 


Argument is made that the defendants’ 
fixing of prices is exempted from operation 
of the Sherman Act by the Miller-Tydings 
Amendment to that act, 50 Stat. 693 (1937), 
15 U. S.C. A. Section 1 (1940). The amend- 
ment pertains, however, only to “contracts 
or agreements prescribing minimum prices 
for the resale of a commodity’, and here 
defendants merely grant licenses for ex- 
hibition, and title to none of their films at 
any time passes to the exhibitors. Further- 
more, the defendants have engaged in a con- 
spiracy, and the amendment explicitly states 
that despite its other provisions, contracts 
or agreements between “persons, firms, or 
corporations in competition with each 
other” to establish or maintain minimum 
prices remain illegal. United States v. Frank- 
fort Distilleries, Inc., 324 U. S. 293; United 
States v. Bausch & Lomb Co., 321 U. S. 707; 
United States v. Univis Lens Co., 316 U. S. 
241, 


Violation Consists Of 


What is held to violate the Sherman Act 
is not the distributor’s devices for measur- 
ing rentals, but their fixing of minimum 
admission prices which automatically regu- 
lates the ability of one licensee to compete 
against another. 
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Discussion of Clearance 


“Clearance” provisions, sce Bigelow vw. 
RKO_ Radio Pictures, Inc., 150 F. (2d) 877 
(CRC VAS /)) patie dis320" US a5 ee Geb: 
25, 1946), according to plaintiff are per se 
violative of the Sherman Act. With this we 
do not agree, for it seems that a grant of 
clearance, when not accompanied by a fix- 
ing of minimum prices or not unduly ex- 
tended as to area or duration, affords a 
fair protection to the interests of the licensee 
without unreasonably interfering with the 
interests of the public. Standard Oil Co. v. 
United States, 221 U. S. 1; United States 
D ANineprcae Ikonecey, (Co, Pal WW, Sy Woes 
Westway Theatre, Inc. v. Twentieth Century- 
Fox Film Corp., 30 F. Supp. 830, affirmed, 
113 F, (2d) 932 (C. C. A. 4); see United 
States v. Masonite Corp., 316 U.S. 265; Ethyl 
Gasoline Corp. v. United States, 309 U. S. 
436; Gary Theatre Co, v. Columbia Pictures 
(Copp: WAY 18. (Zeb) Sl (CoG, Ws Dp. 186s 
grants of unreasonable clearance see: United 
States v. Crescent Amusement Co., 323 U. S. 
173; Bigelow v. RKO Radio Pictures, Inc., 
150 BY (2d) 877. (C2 GAY 7) athrmed 326 
U.S... . (Feb. 25, 1946); Goldinan v. 
Loew’s, 150 F. (2d) 738 (C. C. A. 3); United 
States v. Schine Chain Theatres, Inc., 63 F. 
Siler AION IDS, INS NM) 


Factors to determine clearance are as 
follows: (1) admission price; (2) character 
and location of the theatres involved; (3) 
policy of operation of the theatres involved; 
(4) rental terms, license fees and the reve- 
nue derived; (5) the extent to which the 
theatres involved compete; (6) the fact that 
a theatre involved is affiliated with a de- 
fendant-distributor or with an independent 
circuit of theatres should be disregarded; 
(7) there should be no clearance between 
theatres not in substantial competition. 


Here, though, distributor-defendants have 
acted in concert in the formation of a uni- 
form system of clearances and exhibitor- 
defendants have acquiesced. This is a 
violation of the Sherman Act. 


Similarity Between Clearances and Runs 


Clearances and runs are practically alike. 


Requirements of Competition 


Under the circumstances there has been 
no fair chance for either present or future 
licensees to change the fixed scale of clear- 
ances, runs, and admission prices. See 
Bigelow v. RKO Radio Pictures, Inc., 150 F. 
(Za) 877, aiirmed 626 Wie Sat, o (eps Zo: 
1946); Goldman v. Loews, Inc., 150 F. (2d) 
738 (C. C. A. 3); Youngclaus v. Omaha Film 
Board of Trade, 60 F. (2d) 538 (DC Neb.) 
Competition requires a defendant to make 
each picture available at a minimum fixed 
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or percentage rental and (if clearance is 
desired) to grant a reasonable clearance 
and run. The highest bidder is to receive 
the license, and in this way the requirements 
of the Sherman Act will be adequately met. 

Formula deals, whereby a circuit is li- 
censed to exhibit a feature in all its theatres 
at a specified percentage of the national 
gross receipts, unreasonably restrains com- 
petition. Certain master agreements and 
franchises are also objectionable as they 
contravene the plan of licensing each pic- 
ture, theatre by theatre, to the highest bid- 
der. As these formula deals, etc. were 
unlawful when made they should not be 
continued, 

Extended or repeat runs are not objec- 
tionable if reasonably limited in time and 
if other exhibitors are given the opportunity 
to bid for similar licenses. 


Block-Booking Is Illegal 


Any iorm of block-booking is illegal by 
which an exhibitor, in order to obtain a 
license for one or more films, must accept a 
license for one or more other films. Mercoid 
Corp. v. Mid-Continent Investment Co., 320 
U. S. 661; Mercoid Corp. v. Minneapolis- 
Honeywell Regulator Co., 320 U. S. 680; 
Morton Salt Co. v. G. S. Suppiger, 314 U. S. 
488, 491; Motion Picture Patents Co. v. Um- 
versal Film Mfg. Co., 243 U.S. 502; Carbice 
Corp. v. American Patents Corp., 283 U. S. 
27; Leitch Mfg. Co. v. Barber Co., 302 U. S. 
458; Interstate Circuit Inc. v. United States, 
306 U. S. 208; United States v. Crescent 
Amusement Co., 323 U. S. 173; Straus v. Am. 
Publisher's Assn., 231 U. S. 222. The objec- 
tion to conditioning the licensing of one 
picture upon the licensing of another is that 
it gives the copyright owner not only the 
reward which is his due but it extends his 
monopoly by requiring his licensees to ac- 
cept other films as an additional consider- 
ation. This does not differ in principle from 
requiring a licensee to purchase uncopy- 
righted articles in connection with the li- 
license of a copyright. Straus v. Victor 
Talking Machine Co., 243 U. S. 490; Henry 
ch Dich (224. Ue Sal: 


Authorities on Block-Booking 


This question of block-booking was left 
open in Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., 243 U. S. 503, and 
Keeler v. Standard Folding Bed. Co., 157 U.S. 
659; and sustained in Federal Trade Com- 
mission v. Paramount Famous-Lasky Corp., 
57 F. (2d) 152. We are not going to follow 
the last case for the reasons given and be- 
cause of recent decisions of the Supteme 
Court. Ethyl Gasoline Corp. v, United States, 
309 U. S. 436, 459; United States v. Crescent 
Amusement Co., 323 U. S. 173; Hartford- 
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Empire Co. v. United States, 323 U. S. 386, 
415, 452-3; Mercoid Corp. v. Mid-Continent 
Investment. Co. 320 U. S.. 661, 670; 
Mercoid Corp. v. Minneapolis-Honeywell 
Regulator Co., 320 U. S. 680, 684; United 
States v. Masonite Corp., 316 U. S. 265, 277-8; 
Interstate Circuit, Inc. v. United States, 306 
U. S. 208, 227-230; Stokes & Smith Co. v. 
Trans parent-Wrap Machine Corp. (C. C. A. 2, 
May 1, 1946). 


License Requirements 


The distributor may not license his pic- 
tures at all, but if he does license them he 
must do so severally and in accordance with 
the indicated bidding procedure (qualified 
exhibitors who offer the best terms). 

Blind-selling. Exhibitors should be given 
an option to reject a certain percentage of 
their blind-licensed pictures within a rea- 
sonable time after they have become avail- 
able for inspection. 


Pooling Agreements Prohibited 


Pooling agreements, by which theatres of 
two or more exhibitors, normally in com- 
petition with each other, are operated as a 
unit are in clear conflict with the Sherman 
Act, for cooperation rather than competi- 
tion characterizes their operation. 


Joint Stock Holding Condemned 


Appropriate steps must also be taken so 
that no defendants will jointly own a thea- 
tre or stock interest larger than five per 
cent therein with any independent exhibitor. 


No Obyzection To Agents 


There is no objection to operating, book- 
ing, or film buying through agents, provided 
the agent is not also acting in respect to 
theatres owned by other exhibitors. 


Acts of Discrimination Charged 


Plaintiff charges defendants have discrim- 
inated in favor of large exhibitors in the 
following ways: (1) suspending the terms 
of a contract; (2) large privileges in the 
selection and elimination of films; (3) de- 
ductions in film rentals if double bills are 
played; (4) moveovers and extended runs; 
(5) road show privileges; (6) allowing over- 
age and underage; (7) granting unlimited 
playing time; (8) excluding foreign pictures 
and those of independent producers; (9) 
rights to question the classification of pic- 
tures for rental purposes; (10) discrimina- 
tion in film rentals, clearances, and mini- 
mum admission prices. 


Question Not Decided 


_It is unnecessary to decide these ques- 
tions, for each discriminating contract con- 
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stitutes a conspiracy between the licensee 
and licensor. Interstate Circmt Inc. v. United 
States, 306 U. S. 208; United States v. Cres- 
cent Amusement Co., 323 U. S. 173. The re- 
sult is the same whether the bargaining 
power of the large exhibitors forces upon the 
distributors a discriminatory policy, or 
whether the latter voluntarily carry such a 
policy into effect. Acquiescence in an un- 
reasonable restraint, as well as the creation 
of such a restraint, violates the Sherman 
Act. Under the bidding system we are re- 
quiring such discrimination would appear 
impossible. 


Divestiture Not Necessary 


We cannot accede to the prayer of the 
plaintiff that defendants should be divested 
of their theatres in order that no distributor 
of motion pictures should be an exhibitor. 
For it would seem unlikely that theatre 
owners having aggregate interests of little 
more than one-sixth of all the theatres 
in the United States are exercising such a 
monopoly that they should be subjected to 
the drastic remedy of complete divestiture 
in order to cffect a proper degree of free 
competition. 


No Proof of Monopolistic Purpose 


There is no substantial proof that any of 
the defendants was organized or has been 
maintained for the purpose of achieving a 
national monopoly, as was the case in Stand- 
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ard Oil Co. v. United States, 221 U. S. 1; 
United States v. American Tobacco Co., 221 
U.S. 106; and United States v. Aluminum Co. 
of America, 148 F. (2d) 416 (C. C. A. 2). 


There is no evidence that in a city such . 
as Cincinnati, in which a defendant owns 
all of the first-run theatres, other exhibitors, 
affiliated or unaffiliated, have been prevented 
from also owning theatres for exhibition on 
first run and there consequently is no mo- 
nopoly in the legal sense. See United States 
v, Pullman Co., 64 F. Supp. 108, 112. 


General Considerations 


A copyright owner has no absolute right 
to choose his customers or contract for the 
disposition of his own property where such 
exercise will involve an extension of a copy- 
right monopoly or an unreasonable interfer- 
ence with competition. 


The Decree 


A decree is granted in accordance with 
the views expressed in the foregoing opin- 
ion to be settled on ten days’ notice. Juris- 
diction of this cause should be retained for 
the purpose of enabling any of the parties 
to the decree to apply to the court at any 
time for such ordexs or directions as mav 
be necessary or appropriate for the con- 
struction or carrying out of the same, for 
the enforcement of compliance therewith, 
and for the punishment of violation thereof, 
or for other or further relief. 


[757,471] Morris B. Levin v. Sinai Hospital of Baltimore City, Inc. 


Court of Appeals of Maryland. No. 92. 


46 A. (2d) 298. 


Appeal from the Circuit Court of Baltimore City. 


October Term, 1945. Filed March 15, 1946, 


Emvry H. Niles, Judge. 


The rules and regulations of a hospital appointing physicians and surgeons to the 
medical staff and classifying the types of services they may perform at the hospital do 
not restrain interstate trade or commerce in violation of the Sherman Anti-Trust Act. 


See the Sherman Act annotations, Vol. 1, J 1021.581. 

For appellant: Walter V. Harrison (Milton S. Goldbloom on the brief). 
For appellee: Samuel J. Fisher and Joseph Bernstein. 

Before Marsury, Ch. J., DELAPLAINE, COLLINS, GRASON and HENDERSON, JJ. 


[Charges in Bill of Complaint] 

DELAPLAINE, J.: This suit was brought by 
Dr. Morris B. Levin to obtain an injunc- 
tion against Sinai Hospital of Baltimore, 
Incorporated. The amended bill of com- 
plaint alleges: (1) that defendant is a non- 
profit, eleemosynary, non-sectarian institution, 
exempt from taxation on its building and 
equipment, and receiving appropriations 
from the State and the City of Baltimore, 
and contributions from Associated Jewish 
Charities and individuals; (2) that he has 
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been practicing medicine ever since he re- 
ceived his degree of Doctor of Medicine 
in 1914, and for many years has been a 
member of the visiting staff of Sinai Hos- 
pital, which entitled him to treat his patients 
in either the private or semi-private rooms; 
(3) that in November, 1943, he was notified 
that he had been dropped from the visiting 
staff, but was put on the courtesy staff, 
entitling him to treat patients in the private 
rooms; (4) that the rules and regulations of 
the medical board, the governing body of 
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the medical staff, which were approved as 
by-laws by the board of officers, are arbitr- 
ary and discriminatory, as he has been re- 
tused private rooms for his patients on 
many occasions, and the object of the crea- 
tion of the courtesy staff was to limit the 
privileges of the hospital to a small group 
of physicians who were empowered “to 
make a private sanitarium of this public 
institution”; (5) that the rules and regula- 
tions of the medical staff constitute a re- 
straint of trade in violation of the Sherman 
Anti-Trust Act, [5 U.S. C. A.; secs. 1-3, in 
that defendant’s officers and agents have 
combined and conspired to prevent him 
from treating his patients in the semi- 
private rooms; and (6) that the action of 
defendant, its officers and agents, has re- 
stricted the practice of his profession and 
injured his reputation and _ professional 
standing. Complainant prays the court to 
declare the rules and regulations of the 
medical board illegal and void, and to en- 
join the hospital, its officers and agents, 
from interfering with his right to treat 
patients in its private and semi-private 
rooms. He is appealing from a decree sus+ 
taining the hospital’s demurrer and dismiss- 
ing the amended bill. 


[Difference Between Public and Private 
Corporations | 


The essential difference between a public 
and a private corporation has long been 
recognized at common law. A public cor- 
poration is an instrumentality of the State, 
founded and owned by the State in the 
public interest, supported by public funds, 
and governed by managers deriving their 
authority from the State. Public institu- 
tions, such as State, county and city hos- 
pitals and asylums, are owned by the public 
and are devoted chiefly to public purposes. 
On the other hand, a corporation organized 
by permission of the Legislature, supported 
largely by voluntary contributions, and 
managed by officers and directors who are 
not representatives of the State or any poli- 
tical subdivision, is a private corporation, 
although engaged in charitable work or per- 
forming duties similar to those of public 
corporations. Dartmouth College v. Wood- 
ward, 4 Wheat, 518, 5 L. Ed. 629, 667; Re- 
gents of University of Maryland v. Williams, 
9 Gill & J. 365, 388, 31 Am. Dec. 72; Hughes 
v. Good Samaritan Hospital, 289 Ky. 123, 158 
S. W. 2d 159. So, a hospital, although op- 
erated solely for the benefit of the public 
and not for profit, is nevertheless a private 
institution if founded and maintained by a 
private corporation with authority to elect 
Its own officers and directors. Washington- 
1a ILome of Chicago v. City of Chicago, 157 
Ill. 414, 41 N. I. 893. 
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[Appropriations to Private Corporation] 


Using this test we find from the allega- 
tions of the amended bill that defendant is 
a private institution. It was organized as 
a private corporation, and it is not an instru- 
mentality of the government for the ad- 
ministration of public duties. It is admitted 
the defendant is exempt from taxation 
on its hospital building and equipment, and 
receives appropriations from the State and 
the City of Baltimore. But it cannot be 
questioned that the Legislature has ample 
power to make appropriations to a private 
corporation established for the maintenance 
of a hospital. Finan v. City of Cumberland, 
154 Md. 563, 141 A. 269. From the begin- 
ning of the State Government, the Legisla- 
ture has constantly made donations to 
special objects without regard to race, creed, 
or class. As Judge Bryan said in State ex 
rel. Clark v. Maryland Institute, 87 Md. 643, 
663, 41 A. 126: “The only condition limiting 
this exercise of this power is that it must 
in some way promote the public interest. 
The state has never surrendered this power 
to the General Government; and never can 
surrender it without stripping itself of the 
means of providing for the good order, hap- 
piness and general welfare of society. The 
benefits conferred in this way are matters 
of grace and favor which the State bestows 
on its own citizens for worthy public rea- 
sons.” 


[Private Hospital May Exclude Any 
Physician] 


It is not necessary on this appeal to con- 
sider the question of the extent of a physi- 
cian’s constitutional right to practice his 
profession in a public hospital. The powers 
and duties of the officers of a public institu- 
tion are regulated by statute or municipal 
ordinance. The powers and duties of the 
officers of a private corporation are regu- 
lated by its charter, constitution and by- 
laws. It is a general rule that a court of 
equity will not interfere with the internal 
management of a corporation, unless the act 
complained of is fraudulent, illegal or ultra 
vires. Walliams v. Salisbury Ice Co., 176 Md. 
13, 26, 3 A. 2d 507; Murray-Baumgartner Sur- 
gical Instrument Co. v. Requardt, 180 Md. 245, 
23 A. 2d 697. We hold that a private hos- 
pital has the right to exclude any physician 
from practicing therein, and such exclusion 
rests within the sound discretion of the 
managing authorities. Van Campen v. Olean 
General Ilospital, 210 App. Div. 204, 205 N. Y. 
S. 554, affirmed, 239 N. Y. 615, 147 N. E. 219; 
I{ughes v. Good Samaritan Hospital, 289 Ky. 
123, 158 S. W. 2d 159; Henderson v. City of 
Knoxville, 157 Tenn. 477, 9 S. W. 2d 697, 60 
A. L. R. 652; State ex rel. Wolf v. La Crosse 
Lutheran Hospital Ass’n, 181 Wis. 33, 193 
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N. W. 994; 26 Am. Jur., Hospitals and 
Asylums, Sec. 9; 41 C. J. S. Hospitals, Sec. 
9. A private hospital is not under a com- 
mon law duty to serve every one who ap- 
plies for treatment or permission to serve. 
In the absence of statute, it may accept 
some applicants and reject others. Like- 
wise, the directors of a private hospital cor- 
poration, having power to appoint members 
of its medical staff, have the authority to 
remove them ffom the staff. It has never 
been the policy of the State of Maryland 
to interfere with the power of the governing 
body of a private hospital to select its own 
medical staff. In the Act of 1945 conferring 
authority upon the State Board of Health, to 
prescribe standards of safety and sanitation 
for all hospitals in the State, the Legislature 
expressly provided that nothing contained 
in the Act shall affect the right of each insti- 
tution to employ its own personnel and 
staff. Acts of 1945, Ch. 210, Sec. 496G. It 
is clear, therefore, that since the by-laws 
of defendant provided that appointments to 
all divisions of the medical staff shall be 
made for only one year, appellant has no 
right to object to his removal from one of 
the divisions of the staff. 


[Complaint Must State All Material Facts] 


In Maryland a court of equity may prop- 
erly grant injunctive relief to protect a 
physician in his right to treat his own 
patients in a hospital where its constitution 
and by-laws accord him that right, and also 
to pass upon the validity of asserted amend- 
ments to the constitution and by-laws for 
the purpose of determining his right to such 
relief. Stevens v. Emergency Hospital of 
Easton, 142 Md. 526, 121 A. 475. But it is 
an established rule of pleading that a bill 
of complaint must state fully and frankly 
all material facts on which the complainant 
relies for relief. The bill must state facts 
as such, not mere conclusions from facts 
which it fails to disclose. It is not every 
statement in a bill of complaint that is ad- 
mitted on demurrer. The accepted rule is 
that a demurrer admits the truth of the 
facts alleged as far as they are relevant and 
well pleaded, but not conclusions of law or 
theories of construction drawn therefrom. 
Further, to justify the court in issuing an 
injunction, the bill with any exhibits thereto 
must allege every material fact constituting 
the complainant’s case, so that the court 
can ascertain whether there is a proper 
ground for the exercise of the extraordinary 
power of injunction. Lamm v. Burrell, 69 
Md. 272, 14 A. 682; Ulman v. Charles Street 
Avenue Co., 83 Md. 130, 144, 34 A. 366; 
Elling v. Travers, 162 Md. 597, 603, 160 A. 
789; Schill v. Remington-Putnam Book Co., 
182 Md. 153, 158, 31 A. 2d 467, 469. 
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[Rules and Regulations Not Illegal or Void] 


In this case there is no basis for the 
allegation that the rules and regulations are 
illegal and void. The charter of the cor- 
poration provides that its affairs shall be 
managed by a board of officers, consisting 
of a president, vice president, treasurer, and 
twelve directors. The by-laws confer upon 
the board of officers full authority to appoint 
the physicians and surgeons on the medical 
staff, and also empower the medical board 
to adopt all rules and regulations necessary 
for the staff, subject to the approval of the 
board of officers. The medical board di- 
vided the staff into four divisions, consult- 
ing, active, visiting, and courtesy, and 
authorized members of the courtesy staff to 
attend patients in the private rooms only. 
The rules and regulations of the medical 
board were adopted in accordance with 
authority conferred by the board of of- 
ficers, and were approved by the board of 
officers, and have not been altered or re- 
pealed by the members of the corporation. 
The Corporation Law of Maryland ex- 
pressly provides (1) that the members or 
stockholders of a corporation shall have 
full power to make, alter and repeal by- 
laws, (2) that the board of directors, if 
authorized by the by-laws so adopted, shall 
have the power to make, alter and repeal 
additional and supplementary by-laws not 
inconsistent with any of the by-laws so 
adopted, and (3) that any such additional 
and supplementary by-laws may be altered 
or repealed by the members or stockholders. 
Code 1939, Art. 23, Sec. 14. 


[Hospital Rules Do Not Restrain Trade 
or Commerce] 


The amended bill alleges that the adop- 
tion of the rules and regulations of the 
medical board constitutes a combination or 
conspiracy in restraint of trade in violation 
of the Sherman Anti-Trust Act, 15 U. S. 
C. A., Secs. 1-3. But there is no merit in 
that contention. The common law doctrine 
relating to contracts and combinations in 
restraint of trade or commerce were well 
understood long before the enactment of 
the Sherman Act. In enacting this legisla- 
tion to protect the public more effectively 
from the growing evils of restraints on the 
competitive system, Congress accepted the 
common law concept of illegal restraints of 
trade or commerce. Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 60 S. Ct. 982, 994, 84 
L. Ed. 1311, 128 A. L. R. 1044. Section 1 of 
the Act makes illegal every contract, com- 
bination or conspiracy in restraint of trade 
or commerce among the several states; Sec- 
tion 2 makes illegal every combination or 
conspiracy which monopolizes or attempts 
to monopolize any part of that trade or 
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commerce; Section 3 makes illegal every 
contract, combination or conspiracy in re- 
straint of trade or commerce in the ter- 
ritories and in the District of Columbia. 
Article 41 of the Maryland Declaration of 
Rights provides: “That monopolies are 
odious, contrary to the spirit of a free gov- 
ernment and the principles of commerce, 
and ought not to be suffered.” A monopoly, 
within the prohibition of our Declaration of 
Rights, is a privilege or power to command 
and control traffic in some commodity, or 
the operation of a trade or business to the 
exclusion of others, who otherwise would 
be at liberty to engage therein, necessarily 
implying the suppression of competition, 
and ordinarily causing a restraint of that 
freedom to engage in trade or commerce 
which the citizen enjoys by common right. 
A monopoly is more than a mere privilege 
to carry on a trade or business or to deal 
in a specified commodity. It is an exclu- 
sive privilege which prevents others from 
engaging therein. A grant of privileges, 
even though monopolistic in character, does 
not constitute a monopoly in the constitu- 
tional sense when reasonably required for 
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protection of some public interest, or when 
given in return for some public service, or 
when given in reference to some matter not 
of common right. Raney v. Montgomery 
County Commissioners, 170 Md. 183, 183 A. 
548: Goldsmith v. Mead Johnson & Co., 176 
Md. 682, 7 A. 2d 176. It is obvious that the 
rules and regulations of the medical board 
of Sinai Hospital do not restrain mterstate 
trade or commerce. Their purpose was not 
to destroy competition or to restrain the 
free availability of hospital or medical servy- 
ices to the public. 


[Demurrer Sustained and Bill Disnssed] 


As the board of officers of the hospital 
has the right to appoint the physicians on 
the medical staff, and did not unlawfully 
deprive appellant of any privilege when it 
failed to reappoint him on the visiting staff, 
we must conclude that he has failed to 
allege any right to an injunction. We must, 
therefore, affirm the decree sustaining the 
demurrer to and dismissing the amended 


bill. 


Decree affirmed, with costs. 


[] 57,472] Hughes Tool Co. v. Motion Picture Association of America, Inc. 


In the United States District Court, Southern District of New York. 


June 14, 1946. 


Civ. 35-577. Filed 


Plaintiff motion picture producer had entered into a contract with defendant associa- 


tion, composed of producers and distributors of motion pictures, whereby defendant 
granted plaintiff a seal of approval conditioned upon plaintiff adhering to defendant’s code. 
Plaintiff sought to enjoin defendant from revoking the seal and charged the contract violated 
the Sherman Act. The court held that if the contract was illegal plaintiff cannot in the 
same breath enforce it and attack it. Both parties would bein pari delicto and in such 


a case the court will leave them as it finds them. 
See the Sherman Act annotations, Vol. 1, J 1220.272. 


For plaintiff: Poletti, Diamond, Rabin, Freidin & Mackay; Charles Poletti, Robert E. 
Herman, Richard M. Goldwater, all of New York, N. Y., of Counsel. 


For defendant: Rosenman, Goldmark, Colin & Kaye; Samuel I. Rosenman, Max 
Freund, Richard S. Salant, Milton Shalleck, all of New York, N. Y., of Counsel. 


Opinion by BRIGHT, Justice. 


[Relief Sought] 


[Digest] Plaintiff seeks an injunction pen- 
dent lite, restraining defendant from revok- 
ing the seal of approval granted by defend- 
ant on May 23, 1941, to plaintiff's motion 
picture “The Outlaw”, and from conspiring 
with its members to impair plaintiff's dis- 
tribution and exhibition of such picture. 

Upon notice to defendant, a preliminary 
stay was granted by Judge Leibell. 


Complaint 


The complaint states two claims: (1) that 
defendant, a voluntary membership corpo- 
ration, is composed of the major producing 
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and distributing companies in the United 
States. Within its organization is a produc- 
tion code administration and an advertising 
code administration, designated PCA and 
ACA, to impose a system of censorship ac- 
cording to the terms of their respective codes. 
History 

The PCA requires the submission of a 
completed film to it for approval, and when 
required deletions and changes have been 
made, issues its seal of approval. Non- 
member cooperating producers may do the 
same, The right to void the seal and to re- 
quire its immediate surrender is granted to 
defendant for any violation of the conditions 
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under which it is issued. One of these con- 
ditions is that all advertising material shall 
be submitted to the ACA for approval. The 
provisions of the code shall be applied with 
fairness, equality, and impartiality, and an 
appeal is permitted to the president of the 
defendant from a decision of the Adminis- 
trator of the ACA rejecting submitted ma- 
terial. It is further alleged that defendant 
has compelled more than 90 per cent of the 
theatres to exhibit only “sealed” pictures. 

Plaintiff is a member in good standing of 
the defendant. In 1941, plaintiff produced 
“The Outlaw”, submitted it to the PCA for 
a seal, and such a seal was issued on May 
23, 1941. In 1945 plaintiff contracted with 
the United Artists Corporation for the gen- 
eral release of the picture under a contract 
which required as a condition precedent, a 
seal from the defendant. 

The advertising campaign material was 
submitted to the ACA for approval between 
November 1945 and February 1946, and sev- 
eral items were rejected. An appeal was 
made to the defendant’s president, who, on 
March 29, 1946 affirmed the rejection of the 
bulk of the material. 


Violation of First Amendment and Sherman 
and Clayton Acts Claimed 


Plaintiff claims that this rejection of its 
advertising material was discriminatory, ar- 
bitrary, unlawful and in violation of the 
First Amendment to the Constitution of the 
United States. 

Plaintiff also claims defendant and its 
members entered into an agreement and 
conspiracy to suppress competition in the 
interstate sale and distribution of films, and 
to create a monopoly in the production and 
distribution of motion pictures by reason of 
the economic control centered in the seal, 
by means of which producers are compelled 
to avoid controversial film treatment of pub- 
lic matters of importance in contravention of 
the guarantee of free speech and in violation 
of the Sherman and Clayton Acts. 


Reasons for Denying Motion 


The crux of the dispute relate only to the 
alleged rejection of certain advertising ma- 
terial. Plaintiff's motion is denied for the 
following reasons: (1) The agreement under 
which plaintiff holds the seal is the beginning 
and end of this controversy. It is either 
wholly good or wholly bad. If it is good, 
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plaintiff cannot retain part and reject the 
balance. Certainly it is not unilateral; (2) if 
it is in violation of the Sherman Act, this 
court should not lend its injunctive relief to 
uphold any part of it; (3) that defendant’s 
members have agreed that they will not re- 
lease, distribute or promote any motion pic- 
ture which has not been approved is not a 
violation of the act. The purpose of the ap- 
proval is in furtherance of the proper pur- 
pose of the defendant to censor pictures 
which it may consider are not up to the 
highest possible moral and artistic stand- 
ards. Defendant owes that duty to the pub- 
lic, and even if it does not, it holds itself out 
as so doing, and the obligation is the same. 
If there is any restraint in such a proper 
purpose, it is a reasonable one; (4) the con- 
tract is not inherently invalid or illegal. 
That being so it is enforcible, even though 
one of.the parties is violating the Sherman 
Act. Connolly v. Union Sewer Pipe Co., 184 
U. S. 540, 549, 551; Small Co. v. Lamborn & 
Co., 267 U. S. 248, 252; The Charles E. Wise- 
wall, 74 F. 802; Standard Oil Co. v. Markham, 
61 F. Supp. 813, 815; (5) if both parties ‘to the 
contract are im pari delicto, in such a case 
the court will leave them as it finds them. 
Northwestern Oil Co. v. Socony Vacuum Oil 
Co., 138 F. (2d) 967, 971, cert. denied 321 
U. S. 792; Eastman Kodak Co. v. Blackmore, 
277 Fed. 694, 698. This principle would not 
apply if plaintiff entered into the contract 
through economic duress, but there is no 
evidence of that; (6) that there may be at 
some future time a violation of the Sherman 
Act does not affect the present question. 
This question arises solely by reason of the 
seal agreement and plaintiff’s conduct with 
reference thereto. Before plaintiff could 
suffer any damage there must be a cancella- 
tion of the seal and an exclusion from ex- 
hibition; (7) the situation can be remedied 
by an injunction or by plaintiff doing what 
it contracted to do. There is no reason why 
this court should do an inequity to satisfy 
one who clearly violates its contract; (8) 
the entire controversy has been precipitated 
by the plaintiff; (9) if plaintiff wishes to 
retain the seal of approval, it must comply 
with its agreement and with the conditions 
upon which the seal was granted. 


Motion Denied and Stay Vacated 


The motion is denied and the stay granted 
by Judge Leibell is vacated. 
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[1 57,473] United States of America v. United States Gypsum Co. et al. 


In the District Court of the United States for the District of Columbia. 
No. 8017. June 15, 1946. 


Under Rule 41 (b) of the Federal Rules of Civil Procedure, on a motion to dismiss the 
court is to weigh the evidence and if it finds it insufficient render judgment of dismissal on 
the merits. The burden of proof is on the plaintiff. 


See the Sherman Act annotations, Vol. 1, f] 1610.301. 


A plurality of bona fide licenses which establish price fixing under a valid patent do not 
violate the Sherman Anti-Trust Act; they secure the reward of a patent monopoly. 


See the Sherman Act annotations, Vol. 1, | 1270.351. 


Civil Action 


For the plaintiff: Wendell Berge, Assistant Attorney General, Roscoe T. Steffen 
and Edward Knuff, Special Assistants to the Attorney General, and Francis R. Shields and 
Kenneth R. Lindsay, Special Attorneys. 


For the defendants: Bruce Bromley, Hugh Lynch, Jr. and George S. Collins, for U. S. 
Gypsum Co.; Nicholas J. Chase, Elmer E. Finck and Paul W. Lapey, for National; Clausen, 
Hirsh and Miller and Charlton Ogburn, for Certain-teed; Harold F. McGuire, F. W. H. 
Adams, Leonard B. Ettelson, Stephen Allie and Peter Keter, for Hartley; Walter G. Moyle, 
Ernest H. Oliver, Andrew J. Dallstream and Norman Waite, for Celotex; Bror G. Dahl- 
berg, Joseph P. Tumulty, Joseph P. Tumulty, Jr., Alfred W. Varian, Herbert M. Simon and 
Elmer E. Finck, for Ebsary; James O’Donnell, Jr. and Benjamin P. De Witt, for Newark; 
George E. H. Goodner, Scott P. Crampton, David I. Johnston, Roy C. Lytle, James R- 


Keaton and Frank Wills, for Texas. 


Before STEPHENS, GARRETT and JACKSON, Judges. 


Opinion by STEPHENS, Associate Justice. 


Nature of the Proceedings 


[Digest] This is an action in equity 
instituted by the United States to restrain 
the defendants from alleged violations of 
Sections 1,'2-and 3° of the Sherman Act, 
Injunctive relief is sought under Section 4. 
The defendants are: US Gypsum Co. (USG), 
National Gypsum Co. (National), Certain- 
teed Products Corp. (Certain-teed), The 
Celotex Corp. (Celotex), Ebsary Gypsum 
Co., Inc., (Ebsary), and Newark Plaster 
Co. (Newark) and the respective personal 
heads of the corporations. 

Defendants are engaged in the mining of 
gypsum rock and in the manufacture and 
sale in interstate commerce, in the “East- 
ern area” of the United States, of gypsum 
board gypsum plaster, and miscellaneous 
gypsum products. 


Patent Monopoly 


Improvements were made in the original 
methods of manufacture which were covered 
by patents and acquired by USG. In many 
years of litigation, these patent rights were 
enforced. Bestwall Mfg. Co. v. US Gypsum 
Co., 270 Fed. 542 (C. C. A. 7th, 1921), cert. 
denied, 263 U. S. 713 (1923); US Gypsum 
Co. v. Bestwall Mfg. Co., 15 F. (2d) 704 
(N. D Ill. 1925). These decisions made 
the manufacture of closed-edge board by 
a competitor of USG impossible without 
infringement of USG’s patent rights. 
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Patent Licenses 


License agreements between USG and 
other defendants were thereupon entered 
into in which they agreed to recognize 
USG’s patents, abide by a schedule of prices 
set up by USG, and pay USG a specified 
royalty. 

Government's Charges 


The Government charges that defendants 
are parties to contracts in restraint of trade 
and commerce, and that they have com- 
bined and conspired to restrain, and have 
attempted to monopolize and have monopo- 
lized, trade and commerce in gypsum prod- 
ucts, by means of the execution of sham 
patent licenses granted by the defendant 
USG and accepted by the other defendants 
only to give color of legality to the combi- 
nation and conspiracy charged. Defendants 
have combined and conspired to fix prices, 
to standardize gypsum board and its method 
of production, to eliminate jobbers from the 
distribution of gypsum products, and to 
induce manufacturing distributors to resell 
at prices fixed by the defendants gypsum 
board purchased from them; and that these 
unlawful purposes were effectuated. 


Defense 


The defendants admit the execution of 
patent licenses to make, use and sell gypsum 
board under terms and conditions, includ- 
ing minimum prices, to be established by 
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USG, and admit that they sold such board 
under such terms and conditions; but they 
assert that this is legitimate under the 
patent laws. Their monopoly upon the pro- 
duction and sale of such board is legitima- 
tized by the patent laws and the license 
agreements. They deny that the licenses 
were sham or that they were entered into 
to disguise an illegal combination. They 
deny all of the other charges. 


Authorities Relied on by Defendants 


Defendants rely on Bement v. National 
Harrow Co., 186 U. S. 70 (1902) and United 
States v. General Electric Co., 272 U. S. 476. 


Authorities Relied on by Government 


The Government relies principally upon 
Standard Sanitary Mfg. Co. v. United States, 
226 U. S. 20 (1912); Interstate Circuit v. 
United States, 306 U. S. 208 (1939); United 
States v. Masonite Corp., 316 U. S. 265 
(1942); and American Equipment Co. v. Tut- 
hill, 69 F. (2d) 406 (C. C. A. 7th, 1934). 


Rule 41(b), Federal Rules of Civil Procedure 


At the close of presentation of evidence 
by the Government, the defendants moved 
to dismiss under Rule 41(b) of the Federal 
Rules of Civil Procdure. 


We sustain defendants’ contention that 
on a motion to dismiss under rule 41, the 
court is to weigh the evidence and if it 
finds it insufficient render judgment of dis- 
missal on the merits; and that the burden 
of proving lack of bona fides in the license 
agreements is upon the government. The 
motions to strike are well taken. 


Price Fixing Under Bona Fide Patent 
License is Valid 


On the substantive side of the case and 
in respect of the law. The Bement and 
General Electric cases sanction price fixing 
by a patent owner on sales of a patented 
product by one or more licensees if the 
terms and conditions of the licenses are 
reasonably adapted to securing the rewards 
of the patent monopoly, and if the licenses 
are bona fide. These cases and the instant 
case are substantially parallel on their facts 
and therefore the licensing arrangements, 
including price fixing are lawful unless the 
licenses were sham. 


Questions of Fact 


This leaves two questions of fact: (1) were 
the licenses sham; (2) were the operations 
of the defendants carried beyond the license 
terms. The evidence shows the licenses 
were bona fide and that defendants did not 
exceed the proper limits of their patent 
monopoly. 
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Blanketing the Industry Under 
Patent Licenses 


In respect of a special contention of the 
Government that the evidence shows a 
plan participated in by the defendants “to 
blanket” the industry under patent licenses 
and that this is illegal: Even if proof of 
such a plan be assumed, arguendo, the con- 
tention as to its illegality cannot be sus- 
tained in the absence of sham licenses and 
an intent to accomplish objectives beyond 
the proper limits of the patent monopoly. 
But the evidence fails to prove that the 
defendants associated themselves in a com- 
mon plan to execute patent licenses and 
stabilize prices. 


Licenses Did Not Circuimvent Sherman Act 


It is apparent that the licensing arrange- 
ments which are the subject of the action, 
rather that being a part of a scheme to 
circumvent the Sherman Act, were entered 
into as the result of a confluence of legal 
and economic factors. During the period 
from 1912 to 1937, from the development 
and patenting of the Utzman closed-edge 
board to the execution of the Kelley perfo- 
rated lath license, the last of the so-called 
subordinate contracts, USG was, or became, 
the owner of patents or patent applications 
covering gypsum products whose superior 
qualities gave that company a substantial 
competitive advantage over other manufac- 
tures. These patents were, notably, includ- 
ing those for the Utzman closed-edge board 
and for the process and the machine for 
making it, the Birdsey partially closed-edge 
board patent, the Roos foam or bubble 
board patents, the starch board patents of 
Hite and Haggerty, and the Roos metallized 
board and perforated lath patents. The 
products covered by these patents elimi- 
nated trimming and wastage, lightened the 
board tor handling and freight, made un- 
necessary the use of the unsatisfactory saw- 
dust aggregate in board, solved the “peeler” 
problem, provided a thermal insulating ele- 
ment, and satisfied fire regulations. In short 
modern, mechanized high speed gypsum 
board production. The trade demanded 
these superior products and without the 
right to make, use, and sell them, the 
manufacturers other than USG would, be 
distinctly disadvantaged. USG was willing 
to grant licenses upon terms. 

In the light of the years of litigation in 
the industry and in the light of the eco- 
nomic factors which were operating upon 
the industry, the licenses were not a part 
of a scheme to restrain trade in violation of 
law by subterfuge as charged, but the re- 
sult of a choice by the manufactures other 
than USG to follow under bona fide licenses 
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the pathway recognized by the Supreme 
Court, i. e. to accept licenses subject to 
price control. All that was done, including 
the intra and inter company discussions 
of the advantages and disadvantages of 
licensing, and including the negotiations 
for licenses, was necessarily incident to the 
granting and acceptance of a plurality of 
patent licenses. 


Plurality of Patent Licenses Are Valid 


In view of the parallel between the 
General Electric and Bement cases and the 
instant case, and in view of the failure of 
proof that the licenses were sham or that 
the operations of the defendants went be- 
yond the proper limits of the USG patent 
monopoly, the case of the Government is 
reduced to the contention that a plurality 
of licenses is wrongful; that but a single 
license may be granted with price fixing 
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provisions. It would be irrational fixation 
to construe these decisions as_ limiting 


licensing with price fixing restrictions to a 
single licensee, since the public is equally 
excluded and equally subjected to the 
patent owner’s price whether there is no 
licensee, one licensee, or more. The extent of 
the monopoly is not altered by its division. 


Motion to Dismiss Granted 


The motion to dismiss the Government’s 
complaint will be granted. Counsel for 
the defendants will prepare, serve upon the 
Government and present to the court pro- 
posed findings of fact, conclusions of law 
and judgment of dismissal upon the merits. 


Concurrence 


Judges GArrEtrT and JACKSON concur in 
this opinion. 


[7 57,474] Samuel H. Moss, Inc. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. October Term, 
1945. Motion submitted June 3, 1946. Decided June 19, 1946. Dkt. No. 18813. 


Motion to modify a decree of the Court entered on April 17, 1945. (Samuel H. Moss, 
Inc. v. Federal Trade Commission, 148 Fed. (2d) 378.) 


A motion to modify a decree affirming a Federal Trade Commission order pro- 
hibiting price discrimination in connection with the sale of rubber stamps is denied. 
However, several changes have been effected in certain passages of the Court’s opinion 
in order to clarify their meaning. A sentence formerly reading “We agree that he must 
not undercut his competitors’ price; but whether it is a condition upon the defence that 
he must know what that price is, is another question which we reserve,” has been changed 
to read “We agree that he must prove that he did not mean to undercut his competitors’ 
price; but when he has in fact undercut that price, we reserve the question whether it is 
necessary as part of that proof, for him to show that he did not know what that price was.” 
A sentence formerly reading ‘That is to say, we need not now decide whether the phrase 
“in good faith,” means no more than that the offer shall be made with actual intent to 
sell at the price named,” has been changed to read “That is to say, we need not now 
decide more than that the offer shall be made without actual intent to undercut his 
competitors’ price.” A sentence formerly reading “Once the petitioner was shown to 
have charged different prices, and failed to prove that this did not “lessen competition,” 
it could not escape without showing that the offers which it made were in fact no lower 
than that of its competitors,” has been changed to read “Once the petitioner was shown 
to have charged different prices and failed to prove that this did not “lessen competition”, 
it could not escape without showing that the offers which it made were either in fact 
no lower than that of its competitors, or that it did not mean them to be.” 


See Robinson-Patman Act annotations, Vol. 1, {| 2212.5044, 2213.15. 

Amending an opinion entered March 29, 1945, reported at {[ 57,353. 

For petitioner: Henry Ward Beer. 

For respondent: W. T. Kelley, Walter P. Woodin, and Phillip R. Layton. 
Before L. HAnp, Aucustus N. Hanp and Crark, Circuit Judges. 


[Motion To Modify FTC Order Denied] 

Per Curiam: The petitioner has moved 
us to modify our order entered on April 
17, 1945; but, as there is no change which 
we think it either necessary or desirable 
to make, the motion will be denied, quite 
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aside from the question of our power to 
change the order at this time. However, 
some uncertainty has arisen as to the mean- 
ing of some of the language in the opinion, 
which it is desirable to clarify. The follow- 
ing passages will be deemed amended as 
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set forth below. The second sentence of 
the first full paragraph of the left column 
of page 380 will read as follows: 

“We agree that he must prove that he did not 
mean to undercut his competitors’ price; but 
when he has in fact undercut that price, we 
reserve the question whether it is necessary as 
part of that proof, for him to show that he did 
not know what that price was.’’ 


The third sentence of the same paragraph 
will read as follows: 
“That is to say, we need not now decide more 


than that the offer shall be made without actual 
intent to undercut his competitors’ price.’’ 


Court Decisions 
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The fifth sentence of the last paragraph of 
the left column on page 380 will read as 
follows: 


“Once the petitioner was shown to have charged 
different prices and failed to prove that this did 
not ‘lessen competition,’ it could not escape 
without showing that the offers which it made 
were either in fact no lower than that of its 
competitors, or that it did no mean them to be.” 


The motion is denied. 


[7 57,475] Bigelow et al. v. RKO Radio Pictures Inc. et al. 
In the District Court of the United States for the Northern District of Illinois Eastern 


Division. No. 4525, June 26, 1946. 


The license agreements between the motion picture distributor and exhibitor defendants 


in competition with plaintiff’s theatre whereby pictures are released in successive weeks 
with minimum admission prices fixed by contract for each successive run are held by 
the court to be implements whereby illegal monopoly, price-fixing scheme and restraint 
on interstate commerce are perpetuated and protected, and therefore the agreements violate 
the Sherman Anti-Trust Act and the Clayton Act. 


See the Sherman Act annotations, Vol. 1, J 1640.431. 


See other opinions of this case reported at {| 57,402, 57,445. 
For plaintiff: Thomas C. McConnell, Chicago, III. 


For defendant: Edmund A. Adcock, Eli E. Fink, Arthur A. Goldberg, Mayer, Meyer, 
Austrian & Platt, Defrees, Fiske, O’Brien, and Thomson, all of Chicago, III. 


Opinion by MicHAeEt L. Icogz, United States District Judge. 


Nature of the Action 


[Digest] By virtue of the verdict of the 
jury entered herein on March 10, 1944, and 
a judgment entered thereon on March 14, 
1944, which said verdict and judgment have 
been affirmed by the decision of the U. S. 
Supreme Court rendered on February 25, 
1946, there has been created an estoppel 
by verdict which concludes any further ad- 
judication of the following factual issues, 
all of which have been concluded in favor 
of plaintiffs. Plaintiffs own and operate the 
Jackson Park Theatre. The distributor de- 
fendants and their affiliated interests control 
the production and distribution of motion 
pictures of the finer type having the greatest 
public appeal. 

At all times since plaintiffs acquired their 
theatre the distributor defendants have en- 
tered into and maintained agreements with 
exhibitor defendants which set up and main- 
tain a system of releasing pictures in suc- 
cessive weeks of release and that as an 
integral part thereof minimum admission 
prices are fixed by contracts for each suc- 
cessive run. 

The purpose of said system is to protect 
the loop and pre-release runs from the com- 
petition of subsequent run or neighborhood 
theatres. 


Trade Regulation Reports 


Plaintiff's theatre has been and now is 
able and willing to pay film rental of the 
same or greater amount than the Maryland 
Theatre for a day and date run with the 
Jeffery Theatre. 


Contract Terms 


All the contracts tendered by defendants 
to exhibitors, including the plaintiffs, carry 
printed stipulations to the effect that the 
license for the exhibition of pictures thereby 
covered will be forfeited if the pictures so 
licensed are exhibited at less than the stipu- 
lated admission prices set forth in said con- 
tracts, and that in order to obtain from 
distributor defendants product for exhibi- 
tion the plaintiffs have been under such 
business compulsion forced to sign said 
printed contracts. 


Combination and Conspiracy 


The aforesaid combination and conspiracy 
and the contracts and clearance agreements 
which are an integral and inseparable part 
thereof irreparably injure the plaintiff’s busi- 
ness in that by the operation thereof they 
are prevented from buying a run of film 
in an open and competitive market and are 
forced thereby to accept for exhibition film 
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which has already been shown in the neigh- 
borhood of said theatre by the theatres 
owned by exhibitor defendants. 

The distributor defendants have refused 
and unless enjoined will continue to refuse 
to license product to the plaintiffs in any 
other run than first week of general release 
without regard to the price which the plain- 
tiffs may be willing to pay for an earlier 
release date. 


Plaintiffs Are Not Parties to the Conspiracy 


The plaintiffs have at no time been parties 
to the conspiracy, monopoly and combina- 
tion. The whole intent and purpose of said 
conspiracy and combination is to suppress 
the competition of a subsequent run theatre 
such as that owned by the plaintiffs for the 
benefit of the pre-release and loop houses 
owned by exhibitor defendants. 


Violation of Sherman and Clayton Acts 


The court has jurisdiction of the subject 
matter and of all persona and parties hereto, 
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and the complaint states a cause of action 
by the plaintiffs against all the defendants 
under the Sherman Anti-Trust Act, Sec- 
tions 1 to 7 inclusive, and 15, and under the 
Clayton Act. 

The license agreements between the dis- 
tributor defendants and the exhibitor de- 
fendants with respect to the exhibition of 
motion pictures in theatres owned or oper- 
ated by exhibitor defendants and in com- 
petition with plaintiffs’ theatre are implements 
whereby said illegal monopoly, price-fixing 
scheme and restraint on interstate com- 
merce are perpetuated and protected and 
therefore they violate the Sherman and 
Clayton Acts. 


Plaintiffs Are Not Estopped 


The plaintiffs come into Court with clean 
hands and are not estopped in any manner 
to assert the matters and things alleged in 
their complaint and are ready, able and 
willing to do equity in the premises. 


[1 57,476] E. W. Downs v. Benatar’s Cut Rate Drug Stores et al. 


In the California District Court of Appeals. 


June 21, 1946. 75 A. C. A 58. 


To permit injunctions against the sale of articles at less than minimum prices under 


the California Fair Trade Act, after the General Maximum Price Regulation, would raise 
the price of particular articles beyond the maximum prices of March, 1942. To the extent 
that the purpose of the Office of Price Administration would be defeated, it must be con- 
sidered to have superseded the Fair Trade Act of the state. 


See the Resale Priee Maintenance Commentary, Vol. 2, § 7244; and the California Fair Trade 
Act, Vol. 2, 7 8064. 


If a producer has an agreement with some of his vendees, written or oral, formal or 
informal, that_a specified product, assuming it meets all necessary classification require- 
ments of the California Fair Trade Act, be not resold for less than a minimum price, and 
another vendee has knowledge of such agreement, the latter vendee is bound by such 
minimum price. When it appeared that the goods which plaintiff distributor sold to 
defendant retailer were accompanied by an invoice reading “stop price” and a figure, that 
“stop price” is a term in trade usage creating an agreement that the product would not 
be sold for less than the sums specified after the term, that plaintiff notified defendant by 
phone and by letter that sales below the specified prices were in violation of a fair trade 
agreement, the Court held that there was evidence to support findings that a fair trade 
agreement existed and that defendant knew of it. 


See the Resale Price Maintenance Commentary, Vol. 2, 7230; and the California Fair Trade 
Act, Vol. 2, 1 8064.36. 


For appellants: Tobriner & Lazarus. 


For respondent: Simeon E. Sheffey. 


Natur j ion ; 
[Nature of the Action] nated as “Von’s Pink Tablets” at prices 


Ward, J.—This is an appeal from a judg- 
ment restraining and enjoining defendants, 
their agents and employees from selling or 
offering for sale a certain commodity desig- 
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fixed by the system of prices generally ac- 
cepted by dealers. Plaintiff’s original com- 
plaint for injunctive relief relied on an 
allegation that on or about August 15, 1942, 
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plaintiff adopted a system of business where- 
in written contracts were entered into in 
order to maintain minimum retail prices on 
the above commodity. (Bus. & Prof. Code, 
§ 16902, formerly § 1 of the Fair Trade Act.) 
A copy of the contract was attached to the 
complaint. It was further alleged that de- 
fendants refused to execute the contract. 
Plaintiff was permitted to file an amendment 
to the complaint to allegé that contracts 
were entered into on or about January 1. 
1939, and the written agreement attached to 
the original complaint was omitted. Only 
one paragraph of the original complaint was 
materially amended. 


[Facts] 


Briefly, the facts, which are free from 
conflict, are as follows: Plaintiff owns the 
rights to conduct the business of selling 
the pills in California. In this state he is the 
representative of the producers. The product 
is a registered trade mark commodity. Since 
its inception in 1929, in conducting the busi- 
ness, the practice has been to accompany 
the goods with an invoice whereon appear 
the words “stop price.” It was plaintiff’s 
testimony that “stop price” is a term in trade 
usage and created an agreement that the 
product would not be sold for less than the 
respective sums specified after the words 
“stop price.” Many of these invoices were 
sent and received prior to March, 1942. It 
is admitted that during this period (1939, 
1940 and 1941) defendants sold the 100 size 
for $3 and the 27 size for $1.09, prices which 
were below the “stop price.” On April 11, 
1939, plaintiff sent a letter to defendants, 
calling attention to their violation of the 
“California Fair Trade Act” which included 
the following sentence: “We do operate 
within the meaning of the California Fair 
Trades Act and therefore recommend that 
you change your prices immediately.” At 
some time subsequent to the last invoice in 
1941, after a personal telephone call from 
plaintiff to defendants, plaintiff ceased sell- 
ing his product to defendants and thereafter 
defendants secured the pills from jobbers. 
In July, 1942, plaintiff’s product was added 
to the retail druggists’ list of drugs with 
minimum resale prices. At that time plain- 
tiff prepared the formai written contracts 
heretofore referred to in the original com- 
plaint. There is no definite evidence that 
any of these contracts was ever signed by 
any of the retailers, though there is evidence 
with reference to the meaning of “stop 
prices” and evidence that one drug company 
with stores throughout the state had been 
notified that the product was “fair traded” 
and the drug company needed no further 
notice but immediately discontinued cutting 
the price of the pills. 


Trade Regulation Reports 
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[Finding of the Trial Court] 


On the basis of these facts and pleadings 
the trial court found that “on or about the 
lst day of January, 1939, plaintiff ... did 
adopt a system of doing business... [where- 
by] written contracts were entered into be- 
tween plaintiff and his wholesale and jobbing 
distributors, ... that defendants declined to 
execute said contracts... [and] That on the 
9 day of July, 1942, defendants received no- 
tice of the fact that plaintiff was operating 
his business under the terms of the Fair 
Trades Act.” 


[Plaintiff's Rights Must Accrue Prior 
to OPA] 


Preliminarily it must be noted that any 

rights which plaintiff has must be predicated 
on rights accruing prior to March, 1942. A 
federal bureau known as the Office of Price 
Administration, fixed the maximum prices 
for commodities and services as the highest 
price charged to a purchaser of the same 
class by the seller during March, 1942. The 
federal law is controlling and all merchants 
are required during the existence of the 
OPA to continue the particular price in 
vogue in 1942 unless exception is made. 
However, there is no evidence that the OPA 
has operated or been administered with any 
purpose of interfering with a Fair Trade Act. 
Amendment 62, adopted June 3, 1944, to the 
General Maximum Price Regulation under 
the heading “Adjustment of Maximum 
Prices” provides for an upward adjustment 
of prices. 
““(d) In the case of any seller at retail who 
shows: (1) That his maximum price for any 
commodity established under this Regulation is 
less than the minimum price in effect for such 
commodity during March 1942 pursuant to a 
contract entered into in accordance with a Fair 
Trade Act of any state; ...” 


It appears that one who had sold products 
unlawfully, that is, contrary to the provision 
of a fair trade act, should, under the OPA 
rules, have the prices correctly adjusted. 
Consequently there is no merit in appellants’ 
contention that if this injunction is sustained 
they will be unable to sell plaintiff’s products. 


[OPA Superseded the Fair Trade Acts } 


Respondent’s position—that even though 
his rights under the Fair Trade Act accrued 
after March, 1942, he is entitled to their 
protection—is not well taken. To protect 
minimum prices fixed after the General Maxi- 
mum Price Regulation would defeat the 
purpose of the federal law, which during the 
period of the emergency is paramount. To 
permit injunctions against the sale of arti- 
cles at less than minimum prices fixed after 
the General Maximum Price Regulation 
would raise the price of particular articles 
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beyond the maximum prices of March, 1942. 
Those sellers whose maximum price was 
less than the minimum price could no longer 
sell the article, and hence only the channels 
with the higher price would be open, there- 
by raising the price to the ultimate con- 
sumer beyond the March, 1942, levels. To 
the extent that the purpose of the Office of 
Price Administration would be defeated, it 
must be considered to have superseded the 
Fair Trade Acts of the state. Therefore, 
the basic issues to be decided concern 
whether the facts proved give plaintiff any 
rights under the Fair Trade Act (Bus. & 
Prof. Code, §§ 16900-16905) prior to March, 
1942, and if so, has the trial court so found. 


[Provisions of the Fair Trade Act] 


The pertinent provisions of the Business 
and Professions Code, upon which this ac- 
tion is based read: 


“Section 16902. . . (a) No contract relating to 
the sale or resale of a commodity which bears, 
or the label or container of which bears, the 
trade-mark, brand, or name of the producer or 
owner of such commodity and which is in fair 
and open competition with commodities of the 
same general class produced by others violates 
any law of this State by reason of any of the 
following provisions which may be contained in 
such contract: 

““(1) That the buyer will not resell such com- 
modity except at the price stipulated by the 
vendor. 

“‘(2) That the vendee or producer require the 
person to whom he may resell such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by 
such vendee. 

““(b) Such provisions in any contract imply 
conditions that such commodity may be resold 
without reference to such agreement in the fol- 
lowing cases: 

““(1) In closing out the owner’s stock for the 
purpose of discontinuing delivering any such 
commodity. 

“‘(2) When the goods are damaged or deterio- 
rated in quality, and notice is given to the 
public thereof. 

““(3) By any officer acting under the orders 
of any court.’’ 

Section 16904 of the Business and Professions 
Code provides: ‘‘Wilfully and knowingly adver- 
tising, offering for sale or selling any com- 
modity at less than the price stipulated in any 
contract entered into pursuant to this chapter, 
whether the person so advertising, offering for 
sale or selling is or is not a party to such con- 
tract, is unfair competition and is actionable at 
the suit of any person damaged thereby.”’ 


[General Principles That Apply to These 
Sections] 


Certain general principles must be noted 
with respect to these sections. There is no 
provision therein that the contract shall be 
in writing. There may be a violation of the 
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Fair Trade Act by one who “is or is not a 
party to such contract.” (§ 16904.) Ifa 
producer has an agreement with some of his 
vendees, written or oral, formal or informal, 
that a specified product, assuming it meets 
all necessary classification requirements of 
section 16902, be not resold for less than a 
minimum price, and another vendee has 
knowledge of such agreement, though there 
is no agreement with that vendee, and sells 
the product for less than the price specified 
in the agreement, then he has subjected 
himself to suit under the act. In Dr. Miles 
Cal. Co. v. Sontag C. Stores Co., 8 Cal. 2d 178 
[64 P. 2d 726], the court said (pp. 178-179): 
“The action was brought to restrain defend- 
ant from selling plaintiff’s trade-marked ar- 
ticles at cut-rate prices, and in violation of 
a system of contracts, of which defendant had 
knowledge, between plaintiff and its distribu- 
tors, both wholesale and retail, fixing the 
resale price of plaintiff's products. The 
complaint alleges that defendant was ten- 
dered such a contract but refused to exe- 
cute it. The activities of defendant are 
described in detail, and it is alleged that such 
tactics have been indulged in for the pur- 
pose of inducing other distributors to break 
their contracts with plaintiff. The relief 
prayed for is that defendant be enjoined 
from selling plaintiff’s trade-marked articles 
at prices less than the resale price fixed by 
plaintiff in its contracts with other distributors. 


[Amendment of Fair Trade Act] 


The amended complaint was filed in Au- 
gust, 1932, and judgment of dismissal was 
entered in January, 1933. Subsequent to 
the rendition of.the judgment herein, the 
legislature amended the Fair Trade Act 
(Stats. 1931, p. 583) by adding thereto 
section 144 (Stats. 1933, p. 793). This amend- 
ment prohibits the selling of any trade- 
marked commodity at less than the price 
stipulated in resale contracts such as are 
described in the complaint “whether the 
person so... selling is or is not a party to 
such contract,” and defines such activities 
as unfair competition, and permits injunctive 
relief. 

[Authorities ] 


Many years prior to the adoption of the 
Fair Trade Act, the California Supreme 
Court in D, Ghirardelli Co. v. Hunsicker, 164 
Cal. 355, held that a minimum resale price 
attached to a case of chocolate, if defendant’s 
attention was called thereto at the time of 
purchase, could be the basis of an action for 
breach of contract. (See, also, Grogan v. 
Chaffee, 156 Cal. 611 [105 P. 745, 27 L. R. A. 
N.S. 395].) Under the Fair Trade Act the 
delivery of a product with an accompanying 
notice of a minimum price, and the receipt 
of the product by the vendee, are prima 
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facie evidence that the vendee accepts under 
the specifications set forth in the notice. 
(Ingersoll & Bro. v. Hahne & Co., 88 N. J. 
Eq. 222 [101 A. 1030], Jd., 89 N. J. Eq. 332 
CS A. 128], cited with approval in Max 

actor & Co. v. Kunsman, 5 Cal. 2d 446 [55 
P. 2d 177].) The cases dealing with anti- 
trust laws hold that it is a question of fact 
in view of all the circumstances whether 
contracts are entered into when notice of 
minimum retail prices are given. (7 A. L.R. 
449; 19:926; 103:1331; 104:1452.) There is 
no practical difference in the question of 
mutual assent necessary to form a contract 
whether the Fair Trade Act or the anti-trust 
laws are involved. It is a question of fact 
whether contracts are entered into when 
notice of minimum retail prices are given. 


[Evidence Is Sufficient to Support Finding] 


There is no merit in the appellants’ con- 
tention that invoices may not be contracts 
under the provisions of the Fair Trade Act 
or evidence of the conditions upon which 
products are delivered inasmuch as the stat- 
ute requires no particular formality. A Cali- 
fornia case cited in support of their position 
is Universal C. Co. v. M. C. Gale, Inc., 40 Cal. 
App. 2d 796 [105 P. 2d 1003], wherein, con- 
sidering an invoice, the court stated (p. 800): 
“. . that standing alone an invoice is not 
regarded as evidence of title. It is neither 
a bill of sale nor evidence of a sale, and does 
not transfer the title, and it is as appropriate 
to a bailment as to a sale.” That language 
is not pertinent to the question here in- 
volved. Respondent asserts that the in- 
voices were contracts indicating the terms 
of the sale according to business custom and 
that no specific form of contract is required 
under the code. It is unnecessary to decide 
whether the invoices standing alone would 
constitute a contract. 

The invoices, when taken in connection 
with plaintiff's testimony concerning the 
meaning of “stop price,” and the plaintiff’s 
conduct, as evidenced by the letter and his 
actions, are sufficient to support the finding 
that plaintiff entered into contracts. That 
part of the finding concerning written con- 
tracts is immaterial, except in so far as it 
shows the confusion in the findings based 
upon the first complaint under which no re- 
lief could have been given because of the 
federal laws. 


[Knowledge Is Vital] 


The vital question in this case concerns 
the appellants’ knowledge of the contracts 
at the time they sold for less than the mini- 
mum price. The respondent’s right under 
the statute is incomplete unless the vendee 
sells with knowledge. 
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[Facts Proving Defendant Had Knowledge] 


The following facts prove that prior to 
March, 1942, defendants had knowledge that 
“Von’s Pink Tablets” should not be sold at 
a retail price lower than that designated by 
plaintiff: (a) The invoices read as follows: 
“1 dozen Von’s Pink Tablets 100s $28.00 
dz Discount 714% $25.90 Stop Prices: 
27s—$1.25 100s—$3.50.” (b) There was 
uncontradicted testimony that “stop price” 
is a term of trade usage, meaning that the 
commodity should not be sold for a sum 
less than that specified in the invoice. (c) 
There is evidence to show that defendants 
were notified by telephone communications 
monthly that there was a violation of the 
Fair Trade Act. (d) In 1939 plaintiff for- 
warded a letter to defendants reading: “We 
have again investigated the prices you are 
asking for Von’s Pink Tablets and again 
your sales people quoted $1.19 and $3.39 
instead of $1.25 plus State Sales Tax and 
$3.50 plus State Sales Tax. This as you know 
as a direct violation of the California Fair 
Trades Act. We do operate within the 
meaning of the California Fair Trades Act 
and therefore recommend that you change 
your prices immediately.” (Italics added.) 
(e) The plaintiff refused to supply the pills 
to defendants after a certain telephone call, 
and defendants’ action in obtaining the com- 
modity from jobbers. Defendants testified 
that a conversation was held relative to the 
price at which the items were sold. (f) The 
defendants stated that the price was reduced 
“to make a lead.” (g) Defendants testified 
that they knew each bottle carried the retail 
price. (h) Defendants testified that “Fair 
Traded” articles are recognized from con- 
tracts or “by the fact that there is a universal 
knowledge in the business that they are 
‘Fair Traded’.” 


[Original Finding Modified | 


The foregoing evidence called for a find- 
ing that defendants had knowledge prior to 
March, 1492, and continued to sell below 
the minimum price; but despite such evi- 
dence the trial court found only that on the 
9th day of July, 1942, defendants received 
notice of the fact that plaintiff was operating 
his business under the terms of the Fai 
Trade Act. The date so specified was evi- 
dently taken from the original complaint. 
In order to support a judgment in plaintiff’s 
favor, because of the General Maximum 
Price Regulation, it was essential that the 
trial court find that defendants had knowl- 
edge prior to March, 1942. ‘Therefore, in 
order that there be a finding which will con- 
form to the evidence in the case, this court, 
exercising the authority conferred by article 
VI, section 434 of the Constitution, and by 
section 956a of the Code of Civil Procedure, 
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does hereby find that defendants had knowl- 
edge that the product, Von’s Pink Tablets, 
was subject to contracts requiring retail 
minimum prices under the Fair Trade Act 
prior to March, 1942, and sold said product 
prior to March, 1942, at less than those mini- 
mum prices, 


[Statute of Limitations No Defense] 


A minor question arises as to whether any 
right of plaintiff is barred by the statute of 
limitations or laches. In pleading the stat- 
ute of limitations it is necessary to refer to 
the “section and subdivision thereof” relied 
upon, (Code Civ. Proc., § 458.) (Italics 
added.) Defendants failed to plead the stat- 
ute of limitations properly. There is no 
finding called to our attention covering the 
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it is necessary to show that the party taking 
advantage of the defense has suffered some 
injury as the result of delay. (Magumre v. 
Hibernia S. & L. Soc., 23 Cal. 2d 719 [146 P. 
2d 673, 151 A. L. R. 1062]; Zakaessian v. Za- 
kaessian, 70 Cal. App. 2d 721 [161 P. 2d 677].) 
In the present case no prejudice to defendants 
has been shown. If they desire now to obey the 
Fair Trade Act it is an easy matter to adjust 
with OPA. (OPA GMPR Amdt 62 to Com- 
modities and Service, Part 1499; Schreier v. 
Siegel, 265 App. Div. 36 [37 N. Y. S. 2d 624]; 
Helena Rubenstein, Inc. v. Charline’s Cut Rate, 
Inc., 135 N. J. Eq. 145 [36 A. 2d 910].) 


[Findings Are Modified; Judgment Affirmed] 


The findings are modified as herein indi- 
cated. The judgment is affirmed. 


plea of laches. It must be assumed that if 
there were such a finding it would be.ad- 
verse to appellants. In the defense of laches, 


[Concurrence | 
Peters, P. J., and KNiIcuHT, J., concurred. 


[157,477] Fort Howard Paper Company, Dennison Manufacturing Company, Na- 
tional Crepe Paper Association of America, and the Reyburn Manufacturing Company v. 
Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. Nos, 8601, 
8604, 8606, and 8610. October Term, 1945, April Session, 1946. July 12, 1946. 


Petitions for review of an order of the Federal Trade Commission. 


A Federal Trade Commission order, prohibiting six paper companies from combining 
to establish uniform prices for crepe paper, is affirmed, where the Commission finds that 
an agreement to fix prices, zones, and trade practices existed and continued unabated and 
unprotested between the various manufacturers and resulted in practically identical deliv- 
ered prices in the respective zones. The existence of substantial similarity in delivered 
prices to zoned territories having identical zone price differentials, of six paper manufac- 
turers located in different places, was not a happenstance. Nor was it the inevitable and 
unescapable result of keen competition in a standard product of invariable qualities. A 
keen competitor strives to meet a lowered price of a competitor immediately upon becoming 
aware of it, but such competitor does not strive to and invariably match a price which is 
higher than that at which it needs profitably to sell, unless by express or tacit agreement, 
all manufacturers have found existence to be less strenuous for all concerned by merely 
setting a price for three zones in the whole United States, and except for such (identical) 
zone differentials, discarding and ignoring the substantial item of freight. It is difficult 
to comprehend a manufacturer’s disdain of a natural advantage utilizing the same to gain 
local business, unless such manufacturer were indoctrinated with the belief (or forced by 
superior economic competitors to align itself to concerted action toward identical delivered 
prices) that elimination of all competition was economically preferable, 


The artificiality and arbitrariness of the zone structure is so apparent it cannot with- 
stand the inference of agreement. True, the convenience of the use of zones is not to be 
denied, but mere convenience does not induce competitors approximately one-third of the 
nation’s width apart to consider themselves concentric in the mapping of zones. A glance 
at the three-zone map for bulk rate will show the artificiality of the zone structure and 
intention to obviate any natural advantage of location from price determination. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6380.63, 6380.80. 


Even though two of three corporations, prohibited from continuing a combination to 
establish uniform prices for crepe paper and related trade practices, withdrew from an 
association (an outgrowth of the NRA) which was the chief instrumentality to effectuate 
the agreement, it being the repository and dispenser of price lists, zone maps, trade prac- 
tice information, volume of business statistics, etc., long before the beginning of the 
Federal Trade Commission’s investigation, such withdrawal, while of some persuasive 
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import, does not negative the continued adherence to all trade practices and zone systems 
theretofore in existence, which resulted in substantially identical delivered prices. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6125.278. 
Affirming Federal Trade Commission’s cease and desist order in Dkt. 4606. 
For petitioners: John H. Hershberger, R. C. Stevenson, William H. Leahy, Joseph 


J. Brown, and Abraham L. Freedman. 
For respondent: William T. Kelley. 


Before Kerner and Minton, Circuit Judges, and Broccte, District Judge. 


[Petition To Review FTC Order] 


Kerner, Circuit Judge: Petitioners ask 
us to review and set aside a cease and desist 
order of the Federal Trade Commission, 
upon a complaint charging that petitioners 
have engaged in unfair methods of competi- 
tion in violation of the Federal Trade Com- 
mission Act, 15 U. S.C. A. § 45. 


[Charges] 


The substance of the charges is that the 
petitioners were engaged in a “conspiracy, 
combination, agreement and understanding 
for the purpose and with the effect of re- 
stricting, restraining, suppressing and elim- 
inating price competition” among petitioners 
who manufacture and sell crepe paper in 
interstate commerce. 


[Commission’s Findings Summarized] 


Petitioners answered the complaint, and 
after the matters involved in the charges 
had been heard upon the complaint and 
answers, the testimony of witnesses and 


supporting documentary evidence, the Com- 
mission found the charges to be fully sub- 
stantiated by the evidence. Summarized, its 
findings are set forth in the margin.’ 


In essence the findings were that there 
was an agreement to fix prices, zones, and 
trade practices, which existed under the 
National Industrial Recovery Act and 
which continued unabated and unprotested 
between the various manufacturers and re- 
sulted in practically identical delivered 
prices in the respective zones, to pre- 
arranged classifications of customers, for 
the various standard crepe paper products. 
The Association was the chief instrumen- 
tality to effectuate the agreement, it being 
the repository and dispenser of price lists, 
zone maps, trade practice information, vol- 
ume of business statistics, etc. 


All of the crepe paper manufacturers in 
the United States (the eight accused manu- 
facturers) belonged to the Association, 
which was an outgrowth of the NRA. In 
November, 1939, Reyburn and Dennison 
withdrew from membership. Dues in the 


1. ‘‘Paragraph One: Respondent * * * Associa- 
tions *a. iss * 4%" alia tradesassociation, *r*)* 
located at * * * Philadelphia, * * *. The present 
membership * * * comprises six corporations en- 
gaged in the manufacture and sale of crepe 
paper. * * * 

“Paragraph Two: * * * The first six corpora- 
tions named in this paragraph [American Tissue 
Mills, Bainbridge’s Sons, Fort Howard Paper 
Co., Papyrus Co., Reed Co., and Tuttle Press 
Co.] comprise the present membership of re- 
spondent Association. * * * Dennison * and * 
Reyburn * * * were formerly members of the 
Association but resigned from membership in 
November, 1939. 


“Paragraph Four: The respondent manufac- 
turers comprise all of the manufacturers of 
crepe paper in the United States. * * * [They 
are] in competition with one another in the 
sale * * * of crepe paper:* * * except insofar as 
such competition has been restrained * * * asa 
result of * * * practices hereinafter set forth. 

“Paragraph Five: * * * Association was or- 
ganized by the * * * manufacturers on July 19, 
1933, ** *, * * * the Executive Committee * * * 
on July 26, 1933, drafted a ‘Code of Fair Com- 
petition’ (under the National Industrial Re- 
covery Act) * * *, The minutes of this meeting 
* x * contain, under the heading ‘Trade Agree- 
ment,’ the following: 


Trade Regulation Reports 


“ck * * the Committee felt that it would be 
necessary * * * to draw up a Trade Agreement 
which would contain standard practices in ref- 
erence to terms, datings, contracts, freight 
allowances, standards of lengths, widths, 
weights, etc., of Crepe Paper, crepe paper put- 
ups, bulk and package, also crepe paper acces- 
sories, ‘selling prices, etc. * * * 

“That [such] agreements * * * were * * * put 
into effect * * * is evident from the minutes of 
* * * meetings of the Association, beginning 
with a meeting held on August 17-18, 1933. 
Copies of the minutes of the meetings * * * 
were sent * * * to al] * * * members. The min- 
utes of the meeting held on August 17-18, 1933, 
* * * set forth * * * other agreeménts entered 
into by the members.’’ (Then follows detailed 
provisions re selling of ‘‘seconds and closeouts’’ 
and filing statistics relative thereto with the 
Association; provision of 10/4” maximum length 
for a fold of crepe paper; specification of crep- 
ing ratio; creping ratio is defined. Then follows 
provision for standard weight of tissue; publica- 
tion of price schedules. The minutes of the 
meeting of August 17-18, 1933, then recite three 
zones for bulk, fireproof, jumbo rolls and special 
printed crepe paper and two zones for packaged 
crepe paper, decorated crepe paper, streamers 
and shelf paper. Then there was provision for 
classification of purchasers (price list varied ac- 
cording to classifications); dates set for price 
list going into effect; each manufacturer was to 
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Association were based on a percentage of 
the volume of business. 


The Commission laid heavy reliance on 
the minutes of the Association and on cor- 
respondence, particularly between accused 
manufacturers, not here petitioning for re- 
view, and the Association. 


Upon these findings of fact the Commis- 
sion directed the petitioners and five other 
paper companies to cease and desist from 
continuing a combination to establish uni- 
form prices for crepe paper and related 
trade practices. “It * * * Ordered that * * * 
National Crepe Paper Association * * *, 
Fort Horward Paper Company, * * * Den- 
nison Manufacturing Company, and The 
Reyburn Manufacturing Company, * * * in 
connection with the * * *, sale, and distri- 
bution of crepe paper in commerce * * * 
do forthwith cease and desist from entering 
into, continuing, * * *any planned common 
course of action, agreement, understanding, 
combination, or conspiracy * * * to do or 
perform any of the following acts or things: 
1, Establishing or maintaining uniform 
prices for crepe paper, or * * * maintaining 
any prices at which crepe paper is to be 
sold. 2. Establishing or maintaining deliv- 
ered price zones or price differentials 
between * * * such zones. 3. Establishing 
or maintaining classifications of customers 
* * * for pricing purposes. 4. Adopting or 
maintaining uniform standards governing 


Ee a price list and send copy to Associa- 

ion. 
Minutes of October 19, 1933, meeting showed 

confirmation of certain trade practice prices. 

Minutes of January 16, 1934, meeting showed 
approval of change in classification list. 

Minutes of November 8, 1934, meeting showed 
request to the Association Secretary to re-edit 
price list so there would be no confusion of 
prices. 

“‘Paragraph Six: While the practices * * * had 
their origin during the * * * [National Industrial 
Recovery Act] * * * the record affirmatively 
shows that the practices have by mutual agree- 
ment been continued by respondents since that 
time.”’ 

The minutes of June 11, 1935, meeting (which 
was shortly after the NRA was invalidated) 
showed that the Secretary urged co-operative 
effort be continued and the Secretary was di- 
rected to redraft the. Association By-Laws and 
Constitution to eliminate reference to the Code. 
A motion to continue as under the NRA was 
passed unanimously. 

“‘All members present agreed that they would 
continue to operate under the same Labor Con- 
ditions and Fair Trade Practices, as were in 
effect prior to the elimination of NRA, at least 
until such time as a definite and specific policy 
had been adopted by the Administration. 

“Further evidence of the various agreements 
entered into by the respondents and of the con- 
tinued operation of such agreements subsequent 
to the NRA period is found in the minutes of 
later meetings * * *.”’ 
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creping ratios, sizes, or weights of crepe 
paper, or the sale of seconds or close-outs, 
* * * [to maintain] uniform prices for crepe 
paper. 5. Filing * * * [with the] Association 
* * * copies of invoices, or price lists show- 
ing current or future prices for crepe paper. 
6. Engaging in any act or practice substan- 
tially similar to those set out in this order 
with the purpose or effect of establishing or 
maintaining uniform prices for crepe paper.” 

There was a consensus of opinion among 
the petitioners that crepe paper is a stand- 
ard product—no one could obtain a greater 
price for it than another inasmuch as quality 
does not vary. All use similar tissue paper, 
which is “creped” or crinkled on similar 
creping machines so that the resultant prod- 
uct is identical irrespective of the manu- 
facturer. The industry has found that the 
“creping ratio”’—which means the ratio of 
the length of the paper before, and after, 
creping—should vary according to the use 
for which it is to be put—draping crepe 
requires a denser creping ratio than flooring 
crepe, and that the NRA served to stand- 
ardize the resultant product, as to permis- 
sible length of crepe paper in a packet, etc. 


[Existence of Buidentiany Support 
Important] 


The important issue is the existence of 
evidentiary support in the record to sustain 
the findings. Petitioners contend the only 


Minutes of January 17, 1936, meeting showed 
motion passed defining Class I buyers: Any Na- 
tional Advertiser having purchased at the rate 
of $500.00 per month of Crepe Paper for the 
prior 6 months would be classified as a Class 1 
buyer for the next 6 months. The minutes of 
the meeting held June 2, 3, 1936, discussed the 
question of adopting new price structure to 
simplify old form. And, on June 3, a new form 
of price list was unanimously adopted, effective 
June 8, 1936. 

Minutes of November 10, 1936, meeting con- 
cerning subject of excessive creping ratios and 
each manufacturer agreed to take up the mat- 
ter with his Production Department and see 
that ratios received adequate and proper super- 
vision. 

Minutes of January 21. 1937, meeting showed 
a discontinuance of flooring crepe paper and 
that the only 1!4 to 1 ratio paper would be the 
package. 

Minutes of meeting held on June 23, 24, 1937, 
showed it was decided that it would be in order 
for them to use Jobbers prices with no excess 
for cutting when quoting on crepe paper cut 
to pieces. 

Minutes of meeting held on May 17, 18, 1938, 
showed two motions made: (1) Each member to 
phone or wire Secretary’s office simultaneously 
when published price list changed. The motion 
was carried unanimously. (2) All but one 
agreed to motion to send copies of orders and 
invoices to Secretary’s office promptly. 

Minutes of meeting held on May 2, 3, 


=) 


1939, 
showed the Statistical Bureau of the Association 
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basis is the possible inference to be drawn 
from similarity of prices and trade prac- 
tices. They contend that inference is com- 
pletely dispelled when it is recognized that 
crepe paper is a standard product which 
must be offered at the lowest price quoted 
by any competitor, or the sale is lost. The 
uniformity in price therefore is solely the re- 
sult of competition—not agreement. 

The record discloses meagre oral testi- 
mony indicative of an affirmative agreement 
(after the NRA period) on the part of the 
companies, or any of them, as to prices 
charged, zones adopted for similar deliv- 
ered prices, identical price differentials 
between the zones, interchange of price 
lists, or agreement as to color, creping ratio, 
size of packets, etc. 


[Nature of Testimony] 


Rather, the officers of the companies and 
of the Association testified that identity of 
such trade practices grew out of the prac- 
tices of the NRA period, or were ancient 
custom, or were the inevitable result of 
meeting competition. They testified that the 
most important factor in the fixing of a 
sales price was the competitor’s price—a 
lowering of price had to be met (and they 
were generally agreeable to a raising of a 
price if the trade could be induced to 
stand it). 

They assert the zone system which di- 
vided the United States into three zones for 
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the sale of “bulk” crepe paper and two 
zones for the packaged crepe paper was for 
convenience of the industry and public, so 
that nation-wide syndicates could purchase 
the product for the same price irrespective 
of where [whether] the user was located 
within the zones. The use of zones obliter- 
ated the necessity for the use of cumber- 
some railroad freight books. 


Each of the petitioners denied that any 
agreement inter partes predicated any of the 
uniform trade practices which the Commis- 
sion charged and found to exist. For a 
while, they had filed prices with the Asso- 
ciation but ceased to do so shortly after 
the Schechter decision (295 U. S. 495). They 
had also filed with the Association statistics 
on the volume of their individual sales. The 
Association compiled this data and in- 


‘formed its members of the total number of 


sales in the industry so that each member 
could tell where it stood in the industry. 


They testified they found out their com- 
petitors’ prices through their customers, or 
their salesmen, and immediately took action 
to conform thereto in order to retain their 
business. When they made a price change 
they notified their customers accordingly, 
through their salesmen or by direct notifi- 
cation. 


Price for the crepe paper product is gen- 
erally determined by mill price F. O. B. 
with “freight allowed” which results in an 


was directed to compile a list of A Buyers whose 


purchases averaged over 100 gross a month over 
six months, and a list of B Buyers whose pur- 
chases averaged from 25-99 gross over a six- 
month period. 

“Paragraph Seven: The Commission finds 
from the evidence * * * that * * * respondents 
have * * * put into operation * * * an agreement 
* * * and conspiracy to restrain and suppress 
price competition in the sale of crepe paper. 
* = * the respondents * * * agreed to file and 
have from time to time filed with * * * Associa- 
tion their price lists showing current and future 
prices for their products, and the information 
disclosed by such lists has by mutual agree- 
ment been disseminated among all of the re 
spondent manufacturers by the Association. 
Copies of invoices * * have also been filed with 
the Association by some of the respondent 
manufacturers. 

“In further pursuance of their agreement, the 
respondents have cooperatively established and 
maintained a ‘zoning plan,’ * * *. Under this 
zone agreement, uniform delivered prices were 
established * * * within a particular zone, with 
uniform price differentials among the several 
zones. 

“Purchasers * * * of crepe paper have by 
agreement * * * [of] respondents been divided 
into certain classes for pricing purposes, de- 
pending upon the quantity of paper purchased 
and upon whether they were regarded by the 
respondents as jobbers, syndicates, etc., with 
uniform prices and price differentials estab- 
lished for each class of purchasers. 


Trade Regulation Reports 


“* * * the respondent manufacturers [have 
agreed upon] * * * other matters affecting the 
prices of their products, including creping 
ratios, sizes, weights, and the sale of seconds 
or closeouts. 

“Through * * * these means * * * the re- 
spondent manufacturers have cooperatively * * * 
maintained uniform prices * * *. Not only is 
this evident from the minutes * * * but the 
record is replete with correspondence between 
the Association and its members, and among a 
number of the members themselves, showing 
the existence of price agreements. The conclu- 
sion is inescapable that as a result of these 
agreements competition among the respondent 
manufacturers was substantially restrained * * * 
insofar as prices were concerned. 

“Paragraph Eight: Each of the respondents 
has acted in concert * * * with one or more of 
the other respondents in doing * * * the acts 
* * * herein set forth in furtherance of such 
agreement, * * *, 

“Paragraph Nine: The * * * effect of the 
agreement * * * [has] been * * * [to] unlawfully 
* * * restrict * * * suppress, and prevent price 
competition among the respondent manufac- 
turers in the sale of crepe paper * * * and * * * 
unlawfully to * * * restrain trade in such prod- 
ucts in commerce * * *. 

“Conclusion. The acts and practices of the 
respondents * * * are all to the prejudice of the — 
public and constitute unfair methods of com- 
petition in commerce within * * * the Federal 
Trade Commission Act.’’ 
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identical delivered price to purchasers in 
each respective zone. 


[History of Petitioners’ Business Activities] 


Fort Howard Paper Company. This peti- 
tioner is a Wisconsin corporation with its 
plant and principal place of business at 
Green Bay, Wisconsin. It concedes that 
the published prices of all manufacturers 
are generally identical, but there is not that 
uniformity in other terms and conditions 
of sale, such as the number of days for 
which a 2% discount is allowed. It denies 
any participation in the alleged agreement. 
It points out that but approximately 1% of 
its business concerns crepe paper, which 1% 
is principally bulk pack display paper sold 
to large advertisers. It states that before 
the NRA it charged mill price Green Bay, 


Wisconsin, plus freight (with no allowance’ 


for freight), but that “this was clumsy, 
confusing and generally unsatisfactory be- 
cause it necessitated accumulating a vast 
bulk of tables of freight rates so that the 
company could equalize charges, that is, 
make the total cost to a customer at a given 
destination as low as that of a competitor 
in order to be able to compete with him for 
the business.” It says its selling prices are 
often lower than the published prices. It 
points out that sending out of price lists 
after NRA by the Association was sporadic 
and in response to a request by a member 
therefor, and that there had heen a consid- 
erable price fluctuation in bulk crepe paper 
from time to time. Fort Howard’s prices 
changed March 16 and May 25, 1938, Jan- 
uary 6, 1940, January 2, and April 2. 1941. 
It cites changes of other companies. It uses 
the zoning system because it is convenient 
and satisfactory and there has been no rea- 
son to change. Its use of the zoning sytem 
differs from the Association map in that it 
includes in Zone 1 all cities on the Missouri 
River northwest of St. Louis (2. e., Kansas 
City, Omaha, Sioux City, and parts of east- 
ern South Dakota and North Dakota). 
When it entered the business it adopted 
the standard size of package of crepe paper 
then being sold. It states its weight of a 
gross of folds packed for shipment is 27 
pounds as compared to Dennison’s of 25 
pounds. Its draping crepe ratio is 2% to 1. 
The Association is the central source with 
which the OPA and WPB can communi- 
cate, and these agencies have asked that 
there be such a source. Fort Howard was 
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2Terms are 2% 10 days—net 30, or 2/10 
E.0.M. (End of Month). It has retail stores in 
New York, Boston, and Chicago and gives door 
delivery on any amount in those cities and ex- 
cept for those does not allow freight on less 
than 100 pounds. UHas sold crepe paper fold 
10’ x 20” long as far back as 1906, Its choice of 
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present at only five meetings of the Asso- 
ciation and asserts it does not solicit chain 
stores (syndicates) or sell to retail stores 
direct. Its only price differential is based 
on size of order. 


Dennison Manufacturing Company. This 
petitioner is a Massachusetts corporation 
with its principal plant at Framingham, 
Massachusetts, and has nationwide distribu- 
tion. Its chief contention is that it resigned 
from the Association November 10, 1939 
(16 months before the Commission’s inves- 
tigation was commenced and 23 months 
prior to the filing of the complaint) and has 
had no contact with the Association or the 
other manufacturers since. It meets a price 
decrease of a competitor as soon as it finds 
it out. Its practices and prices are not iden- 
tical with those of its competitors;? its 
zones are not co-extensive with its competi- 
tors, but are arranged in relation to dis- 
tance, and there is no evidence that it 
classifies its buyers; and that the cease and 
desist order covers points with which it has 
no connection. It says it has maintained 
an “independent course of action” and con- 
tends the findings and the cease and desist 
order are too general in that they do not 
state to which petitioner each finding is 
specifically applicable. 


Dennison complains that the Commis- 
sion’s order is inappropriate in paragraphs 
1-3 because it prohibits maintenance of uni- 
form prices, delivered price zones and 
classification of customers inasmuch as it 
had acted independently therein and did not 
even classify its customers. It claims para- 
graph 4 as to uniform standards is inac- 
curate because its action there too is 
independent. Paragraph 5 prohibiting in- 
voice filing is clearly erroneous since No- 
vember, 1939, it has not filed price lists. 
Nor should the order direct it to show 
compliance because there is no way for it 
to do anything more than it is doing. 

The Reyburn Manufacturing Company. 
This petitioner is a Pennsylvania corporation 
with its principal place of business in Philadel- 
phia, Pennsylvania. It, too, resigned from the 
Association in November, 1939. It points 
out that the minutes of the June 11, 1935, 
Association meeting continued NRA prac- 
tices in effect but disclose no representative 
of it present, and that at subsequent mect- 
ings there were merely “discussions” of 


colors is independent. In 1906 it had Imperial 
crepe in 34 colors. As to creping ratios Dennison 
points out the Commission’s own exhibit shows 
Dennison does not sell bulk crepe by ratio. 
Fort Howard made no 2%4—1 ratio and only five 
of the 8 manufacturers made 2—1 crepe. 
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trade practices. It says it maintained an 
“independent” course of action and sent no 
price lists to the Association after quitting 
same and sent no invoices after the NRA 
period. Many matters discussed at Asso- 
ciation meetings did not pertain to Reyburn’s 
business activities, such as classification of 
buyers and syndicates. No Reyburn repre- 
sentative was at any discussion which even 
remotely concerned prices. No corre- 
spondence concerning prices involved Rey- 
burn. Reyburn relies heavily on the testimony 
of its representative to Association meetings 
to the effect that he was under strict in- 
structions from his Company to leave 
Association meetings and not participate 
therein whenever discussions of prices 
arose. Reyburn also relies upon its with- 
drawal of membership in the Association as 
a basis for invalidating a later cease and 
desist order. 


[Concerted Action To Fix Prices Illegal] 


It is the agreement to fix prices in concert 
that renders the conspiracy illegal. No 
formal agreement, however, is necessary to 
constitute an unlawful conspiracy. . The 
essential combination or conspiracy may be 
found in a course of dealings or other cir- 
cumstances as well as in any exchange of 
words. It is not the form of the combina- 
tion or the particular means used, but the 
result to be achieved that the statute con- 
demns. It is not of importance whether the 
means used to accomplish the unlawful ob- 
jective are in themselves lawful or unlaw- 
ful. Acts done to give effect to the conspiracy 
may be in themselves wholly innocent acts. 
Yet, if they are part of the sum of the acts 
which are relied upon to effectuate the con- 
spiracy which the statute forbids, they come 
within its prohibition. The American Tobacco 
Co. et al. v. United States, — U. S. —, de- 
cided June 10, 1946. True, the mere filing 
of price lists, or the use of pricing zones, 
or the existence of an identical or substan- 
tially simila: price for a standard product 
is not conclusive evidence of an illegal con- 
spiracy. Maple Flooring Assn. v. United 
States, 268 U. S. 563; Sugar Institute, Inc. v. 
United States, 297 U. S. 553; Salt Producers 
Assn. v. Federal Trade Commission, 134 F. 
2d 354: United States v. International Har- 
vester Co., 274 U. S. 693, 708; Cement Manu- 
facturers Protective Assn. v. United States, 
268 U. S. 588; United States v. United States 
Steel Corp., 251 U. S. 417. With these 
observations in mind, we pass to the ques- 
tion whether there was here an agreement 
to fix prices for the purpose and with the 
effect of restricting and eliminating price 
competition among these manufacturers 
and sellers of crepe paper in interstate 
commerce. 


Trade Regulation Reports 


Court Decisions 
Fort Howard Paper Co., et al. v. FTC 


[Finding that Agreement Existed To Suppress 
Competition Supported by Substantial 
Evidence] 


As we have already observed, we have 
here a finding of the existence of an agree- 
ment to suppress competition. This finding 
of the Commission was made upon all the 
evidence, including the conditions existing 
in the industry. It was not a finding based 
simply on inference. It was a finding of 
fact based on actualities. The existence of 
substantial similarity in delivered prices to 
zoned territories having identical zone price 
differentials, by six manufacturers located 
at different places, was not a happenstance. 
Nor, looking at the situation objectively, 
was it the inevitable and unescapable result 
of keen competition in a standard product 
of invariable qualities. To be sure, a keen 
competitor strives to meet a lowered price 
of a competitor immediately upon becom- 
ing aware of it, but he does not strive to 
and invariably match a price which is higher 
than that at which he needs profitably to 
sell, unless by express, or tacit agreement, 
all manufacturers have found existence to 
be less strenuous for all concerned by 
merely setting a price for three zones in the 
whole United States, and except for such 
(identical) zone differentials, discarding 
and ignoring the substantial item of freight. 
We are unable to comprehend a manufac- 
turer’s disdain of a natural advantage 
utilizing the same to gain local business, 
unless he were indoctrinated with the belief 
(or forced by superior economic competi- 
tors to align himself to concerted action of 
identical delivered prices) that elimination 
of all competition was economically prefer- 
able. 

[Zoning System Described] 


True, convenience of the use of zones is 
not to be denied, but mere convenience does 
not induce competitors approximately one- 
third of the nation’s width apart to consider 
themselves concentric in mapping of zones. 
One glance at the three zone map for bulk 
crepe will show the artificiality of the zone 
structure and intention to obviate any nat- 
ural advantage of location from price deter- 
mination. Two of the companies are located in 
Wisconsin, and the western limits of the zone 
run merely to the Mississippi River while 
the eastern boundary runs to the Atlantic 
Ocean. Zone I is obviously drawn to in- 
clude all manufacturers and put them on a 
par. The unfairness of this is shown by the 
fact that a purchaser in the adjacent states 
of Minnesota and Iowa would pay the addi- 
tional fixed price differential to that paid by 
purchasers in the remote New England 
states. The zoning system here employed 
is an enormous exaggeration of the basing 
point system, having nineteen states as the 
focal basing point. The packaged crepe 
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zone system split the nation (but not into 
equal halves) into two parts. 

This zoning system arose under the 
NRA, which fact saved its illegality for the 
statutorily exempt period. When that im- 
munity was lifted the illegality was again 
apparent and it is more than an inference 
to say that parties continuing to utilize that 
zoning system, born of agreement, suddenly 
utilized it in order to meet competition, 
rather than by tacit agreement. 


[Maltsters Case Cited] 


A study of the legal problems of this case 
and of those involved in two comparatively 
recent cases decided by this court (Umited 
States Maltsters Assn. et al. v. Federal Trade 
Commission, 152 F. 2d 161; and Milk and Ice 
Cream Can Institute et al. v. Federal Trade 
Commission, 152 F. 2d 478) show striking 
similarity of issues. Very pertinently it was 
pointed out in the Maltsters case at pages 
162 and 164: 


““As might be expected, there is little, if any, 
direct proof of an express agreement. Such 
proof, however, is not necessary. The agree- 
ment may be inferred or implied from the acts 
and conduct of the parties as well as circum- 
stances pertinent thereto. * * * 

‘c*# * * Any other conclusion would do violence 
to common sense and the realities of the situa- 
tion. The fact that petitioners utilized a system 
which enabled them to deliver malt at every 
point of destination at exactly the same price 
is a persuasive circumstance in itself. Especially 
is this so when it is considered that petitioners’ 
plants are located in four different states and 
that the barley from which the malt is manu- 
factured is procured from eight or nine different 
states. * * * It may be true, as pointed out by 
petitioners, that a decrease in price by all mem- 
bers is necessary when such decrease is an- 
nounced by any one member in order to meet 
competition. It certainly cannot be claimed, 
however, that it is necessary that all members 
increase their price upon announcement of an 
increase by one member in order to meet com- 
petition.”’ 


[Milk Can Institute Case Cited] 


In the Milk Can Institute case the court 
said at pages 480 and 481: 


“In reality, the essential question for our de- 
vermination is whether the members of the 
Institute acted in combination or by agreement 
for the purpose of fixing prices, or their activi- 
ties contributed to such result, as found by the 
Commission. * * * In determining whether 
such finding is supported, it is not necessary, 
as argued, that there be direct proof of an 
agreement. Such agreement may be shown by 
circumstantial evidence, and the Commission, 
the same as any other fact finding body, is 
entitled to draw any reasonable inference from 
the circumstances of the situation. * * * 

“It is argued, perhaps correctly, that such a 
freight system has long been employed by in- 
dustry so that members thereof might deliver 
their product at the same price. In fact, the 
Commission recognizes that this freight equali- 
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zation plan was used by petitioners prior to the 
organization of the Institute. Such being the 
case, the fact still remains that it was employed 
by petitioners for the purpose of fixing the de- 
livered price of their product and by such use 
price competition was eliminated or at any rate 
seriously impaired. On the face of the situation, 
it taxes our credulity to believe, as argued, that 
petitioners employed this system without any 
agreement or plan among themselves. * * *” 


Without doubt some of the associations 
involved in prior price fixing and unfair 
competition cases have been a great deal 
more active in effectuating and vitalizing 
a combination, but in several of those cases 
the industry has been larger, the companies 
involved more numerous. This case con- 
cerns a relatively old industry, involving 
but eight companies. Trade practices were 
rarely varied, and with the use of the zone 
system the delivered prices were practically 
identical. The Association attempted to jus- 
tify its existence and through promotional 
efforts sought to increase the volume of 
business, sought to aid the members in the 
obtaining of desired A iarenanene and acted 
as a unifying agent, in earlier times for 
prices, then, of invoice statistics. The docu- 
mentary evidence touched upon in the find- 
ings of the Commission discloses not a few 
hints of its earlier value as a price exchange 
bureau; also as an aid to keep recalcitrant 
or derelict members in line with price 
policy. 


[Artificiality of Zone System Dispels Infer- 
ence of Agreement] 


We think the artificiality and arbitrari- 
ness of the zone structure is so apparent it 
can not withstand the inference of agree- 
ment. The Commission evidently could not 
believe that Wisconsin companies would 
deprive themselves of the natural benefit of 
location in the midwest, and proximity to 
the west, over eastern competitors, were it 
not agreed that they would have equal 
chance for the eastern business, where most 
of the crepe paper manufacturers were 
located. 


[Facts To Be Weighed by Commission] 


The weight to be given to facts and cir- 
cumstances, as well as the inferences rea- 
sonably to be drawn therefrom, is for the 
Commission, Federal Trade Commission v. 
Pacific States Paper Trade Assn., 273 U. S. 
52, 63, and as has often been stated, we are 
not original triers of the facts; we review 
the evidence to ascertain the existence of 
substantial evidence to support the findings, 
which, if supported by substantial evidence, 
are conclusive. Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112, 
117. Such evidence exists in the instant 
case. 
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[Commission Justified in Issuing Cease and 
Desist Order] 


Dennison and Reyburn place great reli- 
ance upon their withdrawal from the Asso- 
ciation long before the Federal Trade 
Commission’s investigation even began. 
Such withdrawal, while of some persuasive 
import, does not negative the continued 
adherence to all the trade practices and zone 
system theretofore in existence, which re- 
sulted in substantially identical delivered 
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prices. We do not feel theirs are cases of 
such good faith cessation of illegal activities 
as denies the Commission of the power to 
issue a cease and desist order. 


[FTC Order Affrmed—Enforcement Decree 
To Be Entered] 


The Commission’s order is affirmed and 
an enforcement decree will be entered. It 
is so ordered. 


[57,478] U.S. v. Schine Chain Theatres, Inc. et al. 
In the United States District Court for the Western District of New York. Civil Action 


No. 223. July 5, 1946. 


_ Ina suit under the Sherman Anti-Trust Act the Court directed that defendants, motion 
picture exhibitors, and their affiliated corporations be dissolved and reorganized in order 
that fair competition between them and other theatres be restored and maintained. A plan 
with the following provisions was held to satisfy this decree. Defendants’ interest 3 in 


theatres located in certain towns, except in one theatre selected by them, be sold; 


2) in 


theatres located in certain towns, except in two theatres selected by them, be sold; 
(3) in two out of four theatres in a certain town, be sold; (4) in pooling arrangements 
for certain towns, be dissolved; (5) in theatres remaining undisposed of under the 
Consent Order of May, 1942, be sold. A trustee as an agent of the Court is appointed to 
make the sales. No defendant may acquire any interest in additional theatres except after 
affirmatively showing it will not unreasonably restrain competition or buy or book films 
for any theatre other than those in which the defendant has a financial interest. 
See the Sherman Act annotations, Vol. 1, {| 1220.273. 


See other opinions relative to this case at f 54,041, 57,309, 57,310, 57,413. 


For plaintiff: Wendell Berge, Assistant Attorney General, Robert L. Wright and 
Louis B. Schwartz, Special Assistants to the Attorney General, George L. Grobe, United 
States Attorney. 


For defendants: Willard S. McKay of New York City; Arthur Garfield Hays; Schwartz 
& Frolich, New York, N. Y.; Silverberg & Zisser, Buffalo, N. Y. (Columbia); Charles D. 
Prutzman, New York, N. Y. (Universal); Austin C. Keough, New York, N. Y.; John Lord 
O’Brien, Buffalo, N. Y. (Warner; Paramount, Vitagraph, Loew’s); O’Brien, Driscoll & 
Raftery, New York, N. Y. (United Artists); Dwight, Harris Koegel & Caskey, New York, 
N. Y. (Twentieth-Century Fox); Donovan, Leisure, Newton & Lumbard, New York, N. Y; 
William J. Donovan, Buffalo, N. Y. (R-K-O Radio); Goodwin, Rosenbaum & Meacham, 
Washington, D. C.; Esmond D. Murphy, Buffalo, N. Y.; M M. Heuser, Norton, Va (Viv 
Theatre); Nutter McClennen & Fish, Boston, Mass. 


[Decree of Dissolution] 
KnicutT, J.: The decision of this court in 


different plans. The general features of the 
plan submitted by the plaintiff have been 


this suit directs “the entering of a decree 
adjudging that the defendants and their affil- 
iated corporations be dissolved, re-aligned 
or reorganized in their ownership and con- 
trol, so that fair competition between them 
and other theatres be restored and main- 
tained; and that the determination of the 
question of the dissolution, re-alignment or 
reorganization of the parties aforesaid and 
the method to be employed in the accom- 
plishment of the same be left to be fixed by 
this court after further consideration with 
the parties.” 


[Plan of Dissolution] 
Pursuant to the foregoing direction, the 


court, together with the parties, has had 
under consideration the adoption of several 
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adopted. The principal difference is that the 
plan as approved does not include the dives- 
titure of the interests of the defendants in 
numerous towns where the defendants now 
own or control the only theatre. 

The plan as approved directs these things: 

1. That the defendants’ interests in thea- 
tres located in certain towns, except in one 
theatre selected by them, be sold. 

2. That defendants’ interests in theatres 
located in certain towns, except in two thea- 
tres selected by them, be sold. 

3. That the defendants’ interests in the 
Riviera or Liberty and in the Monroe or 
eee theatres in Rochester, N. Y', be 
sold. 

4. That the existing pooling arrangements 
for certain towns be dissolved and that such 
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Corp., et al. 


dissolution be made in the manner and at the 
time directed. 


5. That the theatre interests of the de- 
fendants remaining undisposed of under the 
Consent Order of May, 1942, be sold. 


6. That a trustee as an agent of the court 
be appointed to make the aforesaid sales; 
that no defendant shall acquire any financial 
interest in additional theatres except after 
affirmatively showing that such acquisition will 
not unreasonably restrain competition; and 
that no defendant shall buy or book films 
for any theatre other than those in which 
the defendant owns a financial interest. 


The decree herein also provides that its 
provisions may be stayed pending a final 
determination of any appeal. This is condi- 
tioned upon the diligent prosecution by the 
defendants of such appeal so that the ulti- 
mate enforcement of this order may not be 
prejudiced. 


[Reasons Defendants’ Plans Are Unacceptable] 


The defendants submitted three so-called 
“Proposed Re-alignment” plans. No one of 
these is acceptable. The so-called proposed 
Re-alignment plan No. IV has been specially 
urged on the court. This plan contemplates 
the division of Schine Chain Theatres, Inc., 
and its subsidiaries, into three separate cor- 
porations, in one of which J. Myer Schine 
would own all of the stock of the New York 
theatres, in another of which Louis W. 
Schine would own all of the stock of the 
Ohio theatres, and the third of which Mrs. 
J. Myer Schine and Mrs. Louis W. Schine 
would own all of the stock of the Delaware, 
Maryland and Kentucky theatres. It pro- 
poses that J. Myer Schine own or lease and 
manage, buy and book for all New York 
theatres; Louis W. Schine own or lease and 
manage and buy and book all Ohio theatres; 


and Mrs. J. Myer Schine and Mrs. Louis W. 
Schine to own or lease and manage and buy 
and book for all theatres in Delaware, Mary- 
land and Kentucky. This plan does not in- 
clude the divestiture of ownership in any 
theatre, other than would be caused by the 
organization of the three corporations and 
by the holding of the stock interests as afore- 
said. The fatal objection to this plan, aside 
from the question of divestiture, as it ap- 
pears to me, is that as a practical matter the 
type of violations of law found in this suit 
and condemned by this court could readily 
be pursued by a continuation of the three 
interests. The entire present interest in all 
this great chain of theatres would be con- 
tinued in the two Schines, brothers, and their 
wives. Were this plan proposed with the 
inclusion of divestiture of the theatres of 
which the defendants are directed to be di- 
vested, it would justify favorable considera- 
tion. But the plan adopted by the court is 
more favorable to the defendants herein 
than such a division of the corporation to- 
gether with such divestitures would be. The 
plan adopted by the court is not a re-align- 
ment in the sense intended in the decision. 
The direction was in the alternative. It is 
now made to appear that a re-alignment 
is not feasible. 


[Purpose of Suit Is to Restore Free Enterprise] 


The purpose of this and like suits by the 
government, under its announced policy, is 
not for the purpose of penalizing defendants 
but rather the “Restoration of free enter- 
prise and open-competition amongst all 
branches of the motion picture industry.” 
In order to effectuate this policy the dives- 
titure of theatres, as hereinbefore stated, is 
deemed necessary. 


[7 57,479] St. Louis Amusement Company, et al. v. Paramount Film Distributing 


Corporation, et al. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


July 15, 1946. 


No. 13,180. 


Appeal from the District Court of the United States for the Eastern District of 


Missouri. 


Rule 58 of the Federal Rules of Civil Procedure provides in part: “The notation of a 


judgment in the civil docket as provided by Rule 79(a) constitutes the entry of the judg- 

ment; and the judgment is not effective before such entry.” Therefore the mere filing of a 

judge’s opinion does not establish that a final judgment has been entered which has been 

made effective in the manner prescribed by the Rules and which is reviewable in this Court. 
See the Sherman Act annotations, Vol. 1,  1220.290, 1520, 1530, 1640.662. 


Appeal from a decision enjoining defendants from entering into any contract with 
respect to clearance in violation of a determination by the arbitrators, reported at 57,403. 
Appeal dismissed as prematurely taken. 


For appellants: Mr. Russell Hardy (Mr. Mat J. Holland and Mr. James H. Arthur . 
were with him on the brief). 
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For appellees: Mr. Albert C. Bickford (Messrs. Lashly, Lashly, Miller & Clifford, 
Mr. Jacob M. Lashly, Mr. Israel Treiman, Messrs. Simpson, Thacher & Bartlett, Mr. Whit- 
ney North Seymour, Mr. Armand F. Macmanus, and Mr. Julius H. Drucker were with him 
on the brief) for Appellees, Paramount Film pees as Corp., RKO Radio Pictures, Inc., 


Twentieth-Century Fox Film Corp., and Warner Bros. 


ictures Distributing Corp. 


__ Mr. S. Mayner Wallace (Mr. Edwin Foster Blair, and Mr. Wesley A. Sturges were 
with him on the brief) for Appellees, American Arbitration Association and Harold D. 


Conner. 


Before SANBORN, WoopDROUGH, and Rippick, Circuit Judges. 


[Nature of the Action] 


Per CurtAm: This action was brought by 
the owners and operators of several moving 
picture theatres in St. Louis against a num- 
ber of picture distributing corporations and 
others* for injunction and treble damages 
for alleged violation of the Federal anti- 
trust laws. The complaint charged con- 
spiracy in restraint of trade and concerted 
action by defendants to exclude the plain- 
tiffs from the use of motion pictures except 
upon terms and conditions alleged to be un- 
lawfully imposed and maintained by means 
of the conspiracy. The cause was heard by 
the trial court upon the complaint and mo- 
tion of the several defendants to dismiss 
and for summary judgment, and thereafter 
the court filed in the cause the document 
which appears in the transcript of record on 
appeal entitled ‘Opinion and Order Sustain- 
ing Motions of Defendants to Dismiss and 
for Summary Judgment.”? It is in the con- 
ventional form of an opinion by the District 
Judge, disclosing the issues considered and 
the conclusions reached, and the dismissal 
and summary judgment determined upon 
are indicated in ‘mandatory form in the 
words “The motions of defendants to dis- 
miss and for summary judgments are sus- 
tained.” 


| Plaintiffs Relied on Written Opinion as a 
Final Judgment] 


The plaintiffs in taking their appeal to this 
court have evidently considered and relied 
upon the written opinion of the trial judge 
as a final judgment in the cause, reviewable 
as such in this court, and the appeal has 
been briefed, argued and submitted on that 
assumption. But on the merits the case will 
present important questions of general in- 
terest in which the decision of this court 
may ultimately be intermediate and not final, 
and we have thought it necessary to care- 
fully consider whether the record containing 
only an opinion which the District Judge has 
caused to be filed and not disclosing the 


entry of a judgment as required by the Fed- 
eral Rules, may be held to present to us a 
final judgment which we are empowered to 
review. We are mindful that if we proceed 
upon insufficient foundation of jurisdiction 
needless expense and delay will be occa- 
sioned. 


[Judgment Must Be Noted in Docket] 


Rule 79(a) of the Federal Rules of Civil 
Procedure requires the Clerk to keep a “civil 
docket” and to enter therein chronologically 
brief notations of each order or judgment. 
Rule 58 of the Rules requires in part: “The 
notation of a judgment in the civil docket 
as provided by Rule 79(a) constitutes the 
entry of the judgment; and the judgment is 
not effective before such entry.” 


[Appeal Is Premature] 


In view of Rule 58, we are constrained to 
hold that the mere filing of the judge’s opin- 
ion in this case which is shown by the tran- 
script of the record before us, does not 
establish that a final judgment has been en- 
tered which has been made effective in the 
manner prescribed by the Rules and which 
is reviewable in this court. If no judgment 
has been docketed, there is no judgment 
from which to appeal and the appeal is 
premature. We are in accord with the state- 
ment of the law by the Third Circuit Court 
of Appeals in In re D’Arcy, 142 F. 2d 313, 
315, as follows: 


[Controlling Authority] 


“In the Federal courts an opinion is not 
a part of the record proper. England v. Geb- 
hardt, 1884, 112 U. S. 502, 506, 5 S. Ct. 287, 
28 L. Ed. 811, Consequently, a statement 
in an opinion of the conclusion reached by 
the court, even though couched in manda- 
tory terms, cannot serve as the order of 
judgment of the court. It is necessary that 
a definitive order or judgment be made and 
entered in the court’s docket in due form. In 
Alleghany County v. Maryland Casualty Co., 


1 Paramount Pictures, Inc., Paramount Film 
Distributing Corporation, RKO Radio Pictures, 
Inc. Twentieth Century-Fox Film Corporation, 
Warner Bros. Pictures, Inc., Warner Bros. Pic- 
tures Distributing Corporation, Vitagraph, Inc., 
American Arbitration Association, Appollo The- 
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atre Corporation, Harold D, Conner, Harry G. 
Erbs, Adolph Rosecan, Joseph Litvag. 

2It bears the date of its composition August 
6, 1945, and appears to have been filed in the 
office of the Clerk August 7, 1945. 
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3 Cir., 1943, 132 F. 2d 894, 897, certiorari 
denied 318 U. S. 787, 63 S. Ct. 981, 87 L. Ed. 
1154, we pointed out the vital importance of 
a court’s judgment being clear and unambig- 
uous. For. similar reasons Civil Procedure 
Rule 79(a), 28 U. S. C. A. following section 
723c, requires that all orders and judgments 
of the district court in civil actions shall be 
noted in the docket on the folio assigned to 
the action and Rule 58 provides that the 
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notation of a judgment in the docket as pro- 
vided by Rule 79(a) shall constitute the 
entry of the judgment and that the judgment 
shall not be effective before such entry.” 
Also see United States v, Hark, 320 U. S. 
531; UAl v. Dalton, 9 Cir., 151 F. 2d 502. 


[Appeal Dismissed] 


The appeal is dismissed as prematurely 
taken. 


[1 57,480] United States v. Hartford-Empire Co. et al. 


In the District Court of the United States for the Northern District of Ohio. No. 4426 
Civil. April 3, 1946. 


Memorandum Opinion of the Court on a basis for establishing reasonable royalty for 
the privilege to make, have made and sell feeders, forming machines, suction machines, 
lehrs or stackers under section 13 (C) of the final judgment. 


The Supreme Court of the United States ordered defendants to license their patents 
to competitors on “reasonable terms” and remanded the case to the United States District 
Court. This Court holds that reasonable royalty must be fixed at a figure that will estab- 
lish active and continuous competition between the lessor in leasing such machines and an 
efficient independent manufacturer in selling them, keeping in mind always that the licensor 
is entitled to receive reasonable compensation in return for the use of his inventions. The 
Court suggested a royalty based on a fixed percentage of the price at which a machine is 
sold and stated the parties had ten days to come to an agreement or a special master 


would be appointed to take testimony. 


See the Sherman Act annotations, Vol. 1, {| 1270.235, 1610.411; and the Clayton Act annotations, 


Vol. 1, | 2023. 


Also see the Supreme Court opinion on this case reported at f] 57,319. 
For plaintiff: Lawrence S. Apsey and Seymour D. Lewis, Special Assistants to the 


Attorney General. 


For defendants: Cahill, Gordon, Zachry, and Reindel of New York, N. Y. and Marshall 


Melhorn, Wall and Bloch of Toledo, Ohio. 


[Violation of Sherman and Clayton Acts] 


Koes, J.: In the opinion of this Court, 
filed in this case on August 25, 1942, we find, 
in 46 Fed. Supp., at page 553, the following: 

“These documents indisputably make a case 
that sustains the Government’s contention that 
the defendants have violated and are now vio- 
lating Sections 1 and 2 of the Sherman Act 
and, in the case of Hartford and Lynch, Sec- 
tion 3 of the Clayton Act, ‘by unlawfully con- 
spiring, monopolizing, attempting to monopolize, 
and by unlawfully contracting, combining, and 
conspiring to restrain interstate and foreign 
trade and commerce, and more particularly by 
acquiring and maintaining monopolies of * * * 
(b) the manufacture and distribution of glass- 
making machinery, * * *’,” 


On page 617, the Court states: 


‘“* * * there has been an illegal combination 
resulting in an unreasonable restraint of trade 
in the glass container industry through the con- 
trol of machinery used in the manufacture of 
glasssae es 


Appropriate Findings of Fact and Conclu- 
sions of Law were filed on August 27, 1942. 

Thereafter, the Supreme Court, in its opin- 
ion of January 8, 1945, said the following: 


{ 57,480 


“The district court found * * * that competi- 
tion in the manufacture and sale or licensing 
of such machinery had been suppressed, * * *. 
The findings are full and adequate and are sup- 
ported by evidence, much of it contemporary 
writings of corporate defendants or their officers 
and agents, * * * We affirm the District Court’s 
findings and conclusions that the corporate ap- 
pellants combined in violation of the Sherman 
Actink Sar 


In the supplemental or clarification opin- 
ion rendered by the Supreme Court on April 
2, 1945, we find the following: 


“Hartford should of course be compelled to 
lease machinery covered by its patents accord- 
ing to its past practice, on reasonable terms, 
and should be required to license the patents 
involved for manufacture and use or sale, also 
on reasonable terms. * * *’’ 


also: 

“The Government suggests that the opinion 
should be clarified to permit independent ma- 
chinery manufacturers to obtain licenses, The 
opinion is so modified, and the corporate de- 
fendants are required to license all applicants 
to make, use, or sell the patented machines at 
reasonable royalties, * * *’’ 


also: 
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“Hartford should also be required to license 
the patents for manufacture for use or sale, but 
with the limitation that similar licenses at uni- 
form reasonable royalties must be available to 
all who desire them.”’ 


On April 12, 1945, the Supreme Court is- 
sued its Mandate remanding the case to this 
Court for further proceedings in accordance 
with its opinions. 


[Question of Reasonable Royalties] 


Thereafter, and in due course, suggestions 
of the parties as to judgment after Mandate 
were filed with this Court, and in Section 
13 (C) thereof the Government took a posi- 
tion as follows on the question of reasonable 
royalties for the manufacture and sale of 
glass making machinery: 


“The reasonable royalty for the privilege to 
make, have made, and sell feeders, forming ma- 
chines, suction machines, lehrs, or stackers shall 
not be determined upon the basis of royalties 
which the licensor might receive for the use 
of the machine over its normal life if such 
Machine were leased by the licensor (although 
the Court may consider the foregoing among 
other factors), but where machines of a par- 
ticular class sold by a licensee are also leased 
by the licensor at charges determined tc be 
reasonable herein, such reasonable royalty shall 
be fixed at some figure which will permit con- 
tinuous competition between the lessor in leas- 
ing such machines and an efficient independent 
manufacturer in selling them. Where machines 
of a particular class sold by a licensee are not 
leased by the licensor, such royalty shall be 
fixed at some figure calculated to permit the 
sale of such machines by an efficient, independ- 
ent distributor thereof in a competitive market. 
Royalties so determined shall be subject to re- 
vision upon application, to this Court by the 
licensor or any licensee from time to time upon 
a showing that existing rates are ineffective to 
permit such continuous competition. The de- 
fendants named in this paragraph are hereby 
perpetually enjoined from requiring any pur- 
chaser of any such machine from one licensed 
to sell it, to pay royalties to such defendant 
for such use and from receiving any such roy- 
alties.”’ 


In a footnote to paragraph (C), the defend- 
ants state their position, as follows: 

“The defendants contend (with the exception 
of Ball Brothers Company, which expresses no 
opinion) that this subparagraph should be de 
leted and the following substituted therefor: 
‘The royalties charged pursuant to this para- 
graph 13 shall be reasonable under all the cir- 


v9 


cumstances’. 


In due course plaintiff and the defendants 
filed their written arguments in support of 
their respective contentions, and these writ- 
ten arguments were supplemented with oral 
argument on October 22, 1945. 

The defendant’s position, based upon its 
contention that the royalties charged pur- 
suant to Paragraph 13 shall be reasonable 
under all the circumstances, is concisely set 
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forth on page 6 of its written memorandum, 
which reads-as follows: 

“MACHINE MANUFACTURERS: Under the 
Committee’s program the manufacture of ma- 
chinery is available to all on equal terms. 

Hartford, as in the past, will obtain patented 
machines from outside machine shops and lease 
them to lessees. It will charge its lessees, as 
an initial license fee, the cost of these machines 
plus the manufacturer’s profit. 

Independent machinery manufacturers, under 
the Committee’s program, will manufacture pat- 
ented machines without payment of royalty to 
Hartford. They will similarly charge their pur- 
chasers, as a sales price, the cost of these ma- 
chines plus the manufacturer’s profit. 

Result: Hartford and the independent ma- 
chinery manufacturers will compete on a plane 
of absolute equality—and the competitor that 
produces the best machine at the lowest cost 
will take the business. 

CONTAINER MANUFACTURERS: Under the 
Committee’s program the manufacture of glass 
containers is available to all on equal terms. 

Lessees from Hartford, as in the past, will 
use patented machines and will pay current, 
periodic royalties to Hartford for their use of 
the Hartford patents utilized with those ma- 
chines, 

Purchasers from independent machinery man- 
ufacturers, under the Committee’s program, will 
use purchased patented machines and will simi- 
larly pay current, periodic royalties to Hartford 
for their use of the Hartford patents utilized 
with those machines. 


Result: Lessees and purchasers will compete 
on a plane of absolute equality—and the com- 
petitor that produces the best ware at the low- 
est cost will take the business.’’ 


The reference to a Committee program in 
the above quotation from the defendant’s 
memorandum means the Commttee repre- 
senting non-defendant glass manufacturing 
companies that entered into an agreement 
with the Hartford Company embodying the 
payment of use royalties for the operation of 
machinery leased from the Hartford Com- 
pany during a succeeding five year period. 
This agreement is contained in an interven- 
ing complaint filed herein by Anchor Hock- 
ing Glass Corporation, et al., on October 5, 


1945, 


Thereafter, on October 31, 1945, final 
judgment was entered, with Section 13 (C) 
reading as follows: 

““(C) The basis for establishing the reason- 
able royalty for the privilege to make, have 
made and sell feeders, forming machines, suc- 
tion machines, lehrs or stackers shall be deter- 
mined by this Court, by amendment of this 
subparagraph (C), within thirty (30) days after 
the entry of this judgment. * * *’’ 


Following the entry of this final judg- 
ment, the amendment of subparagraph (C) 
was postponed by appropriate entries from 
time to time in order to allow the parties an 
opportunity to reconcile their divergent views 
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and later, upon their failure to reach an 
agreement, to afford the Court an oppor- 
tunity to study various new proposals that 
were filed by the parties. In their final 
analysis, the proposals on Paragraph 13 (C) 
made by the defendant Hartford-Empire 
Company did not differ substantially from 
the position that it had originally taken, i. e., 
that the purchasers of machinery manufac- 
tured and sold by licensees of Hartford 
should pay a use royalty comparable to the 
use royalty fees paid by the licensees of 
machinery for use. The position of the de- 
fendant Hartford is that where the Supreme 
Court says ‘Hartford should of course be 
compelled to lease machinery covered by its 
patents according to its past practice, on 
reasonable terms, and should be required to 
license the patents involved for manufacture 
and use or sale, also on reasonable terms”, 
it means, from Hartford’s point of view, that 
the reasonable terms to be exacted from the 
licensee to manufacture and sell and from 
the lessee of machinery to use, shall be 
uniform. 


In the opinion of this Court, if the same 
royalties were charged to license inventions 
as are charged to lease machinery, then no 
inventions would be licensed, for there would 
be no applicants for licenses. The Mandate 
of the Supreme Court to instil competition 
into the manufacture of machinery would 
thereby be frustrated. 


The reasonable royalty charged for the 
privilege to make, have made and sell ma- 
chinery cannot, therefore, be determined 
upon the basis of royalties which the licensor 
might receive for the use of the machine 
over its normal life if such machine were 
leased by the lessor, but such reasonable 
royalty must be fixed at a figure that will 
establish active and continuous competition 
between the lessor in leasing such machines 
and an efficient independent manufacturer 
in selling them, keeping in mind always that 
the licensor is entitled to receive reasonable 
compensation in return for the use of his 
inventions. 


It appears to this Court that, when the 
Supreme Court said the following: ‘“Hart- 
ford should of course be compelled to lease 
machinery covered by its patents according 
to its past practice, on reasonable terms, 
* * *” it meant just that, and that it thereby 
established a class of manufacturers who 
might lease the machinery of Hartford on 
reasonable and uniform terms. When the 
Supreme Court added “and should be re- 
quired to license the patents involved for 
manufacture and use or sale, also on reason- 
able terms” the Supreme Court meant to 
establish a second distinct class of users 
who, in turn, may be charged reasonable 
and uniform rates. If the Supreme Court 
had meant that uniform rates were to be 
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exacted from each of these two classes of 
manufacturers, it would have said so, and 
had it said so there would have been no 
necessity for the incorporation of the fol- 
lowing in the clarification opinion: “The 
Government suggests that the opinion should 
be clarified to permit independent machinery 
manufacturers to obtain licenses. The opin- 
ion is so modified, and the corporate de- 
fendants are required to license all applicants 
to make, use, or sell the patented machines 
at reasonable royalties.” 


[What Are “Reasonable Terms’ ] 


Until the Supreme Court says, in unmis- 
takable terms, that it does not desire to 
instil competition into the manufacture, sale 
and distribution of glass making machinery, 
this Court must assume that the Higher 
Court does desire competition in the indus- 
try and does desire that the illegal combina- 
tion, resulting in an unreasonable restraint 
of trade in the glass container industry 
through the control of machinery used in 
the manufacture of glass, be dissolved. Per- 
haps the Higher Court did not fully appre- 
ciate the extent of the problem that it was 
referring to this Court to solve when it 
ordered that Hartford should be required to 
license the patents involved for manufacture, 
use or sale on reasonable terms. What are 
reasonable terms in a given industry for a 
license to manufacture and sell certain in- 
ventions cannot be arrived at through mathe- 
matical formula, nor should they be arrived 
at through arbitrary judgment or mere guess 
work. The parties involved herein have at- 
tempted to arrive at a definition of “reason- 
able terms” and they have failed. The Court 
has no criteria to govern him in arriving at 
a definition of “reasonable terms” in this 
particular industry and for his kind and class 
of machinery. By the terms of the Supreme 
Court opinion, the Hartford Company is re- 
quired to license glassware manufacturers to 
use and machinery manufacturers to make 
and sell its patented inventions. The royal- 
ties charged manufacturers to use can be 
taken into consideration in arriving at the 
license fee to be paid by machinery manu- 
facturers to make and sell, but they ought 
not to govern the establishment of reason- 
able terms for a license to make and sell. 
There is nothing to prevent the Hartford 
Company from continuing its established 
policy of leasing its machinery on a use roy- 
alty basis if it so desires, but certainly there 
is an injunction coming from the Supreme 
Court to the Hartford Company to license 
its patents on reasonable terms to all appli- 
cants who may desire to manufacture and 
sell this same machinery. This means, of 
course, the establishment of competition be- 
tween the two methods of distributing ma- 
chinery. The Court is then confronted with 
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the problem of instilling competition into the 
business of manufacturing, selling and dis- 
tributing glass making machinery, and at the 
same time allowing the patentee reasonable 
compensation for the licensing thereof. If 
the license fee charged for the privilege of 
making, selling and distributing machinery 
is too large, then there will be no compe- 
tition from this field. If the license fee is 
too small, there will follow some exceed- 
ingly active competition at the expense per- 
haps of failing to award to the patentee his 
reasonable compensation, and at the same 
time of destroying his system of licensing 
for use. 
[Authorities] 


In the case of Austin-Western Road Machin- 
ery Co. v. Disc Grader & Plow Co., 291 Fed., 
page 301, at page 304, 8th Circuit, we find 
the following: 

“‘Where general damages by way of a reason- 
able royalty are allowed there is no mathe- 
matical formula for their determination. The 
purpose in view in any particular case is to de- 
termine what amount a person desiring to manu- 
facture and sell the patented article would, as 
a business proposition, be willing to pay as a 
royalty; that is, what amount could he fairly 
pay as a royalty and be able to make and sell 
in the market the patented article at a reasonble 
profit to himself. Since no established royalty 
exists, the master and the trial court, for the 
purpose of determining a reasonable royalty, 
must resort to and rely upon other evidence. 
Such evidence would be directed to the char- 
acter of the invention, costs of manufacture, 
costs of marketing, sales prices, demand, etc. 
Royalties paid in more or less similar situations 
would be considered, although the weight of 
such evidence in any particular case might be 
slight.’’ 


In the case of Reynolds Spring Co. v. L. A. 
Young Industries, Inc., 101 Fed. (2d), 6th 
Circuit, page 261, we find the following: 

“In fixing damages on a reasonable royalty 
basis against an infringer, the sum allowed 
should be reasonable and that which would be 
accepted by a prudent licensee who wished to 
Obtain a license but was not so compelled and 
a prudtnt patentee who wished to grant a li- 
cense, but was not so compelled. In other 
words, the sum allowed should be that amount 
which a person desiring to manufacture and sell 
a patented article at a reasonable profit would 
be willing to pay. Horvath v. McCord Radiator 
& Mfg. Co., 6 Cir., 100 F. 2d 326.”’ 


[Royalty Based on a Percentage of the 
Sales Price] 


It occurs to me that the Court might ap- 
ply the rules thus laid down and impose a 
royalty based upon a percentage of the sales 
price in conformity with the Government’s 
alternative (C), as amended, which would 
read as follows: 

“(C) (1) The reasonable royalty initially 
to be charged by defendants for the privi- 
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lege to make, have made, and sell each 
feeder, forming machine, suction machine, 
lehr, or stacker shall, as to each defendant, 
be a fixed percentage of the price at which 
such machine is sold. When the number of 
machines of each such classification sold un- 
der licenses issued by any such defendant 
for the privilege of making and selling the 
same shall total 35 per cent of the sum of 
all such machines so sold and all such ma- 
chines outstanding pursuant to leases or 
sales made by such respective defendant, the 
reasonable royalty thereafter payable for the 
privilege to make, have made, and sell such 
class of machines shall, upon application by 
such licensor, by any licensee under such a 
license, by any applicant therefor, or by the 
plaintiff, be determined by the Court at a 
figure which will permit continuous com- 
petition between the lessor in leasing such 
machines and an efficient distributor in sell- 
ing them, or, if the licensor does not also 
lease machines, then at a figure which will 
permit the sale of such machines at a rea- 
sonable profit by an efficient distributor 
thereof in a competitive market. 


“(2) If the licensor and licensee cannot 
agree as to the reasonable royalty for the 
privilege to make, have made, and sell ob- 
tained by any applicant under subparagraph 
(A) (2) hereof, either party may apply to 
the Court for determinaton of such reason- 
able royalty. 


“(3) The defendants named in this para- 
graph are hereby perpetually enjoined from 
requiring any purchaser of any such feeder, 
forming machine, suction machine, lehr, or 
stacker from one licensed to sell it to pay 
royalties to such defendant for the use of 
such machine and from receiving any such 
royalties.” 


[If Parties Cannot Agree in Ten Days, 
Special Master To Be Appointed] 


The parties herein, during the next ten 
days, should make an effort to agree on the 
reasonable royalty intially to be charged. 
If, after the expiration of ten days, they 
have failed to agree, then the Court will 
refer this question to a Special Master to 
take testimony and report to the Court his 
conclusions, grounded on such a factual 
basis, as to what such reasonable royalties 
shall be. By so proceeding, we shall estab- 
lish a basis from which we can operate. 
If, after the lapse of reasonable time, it 
should appear that the royalty initially to be 
charged has been set too high and that, asa 
result, the business of manufacturing and 
selling machinery has not progressed, then 
the situation may be re-appraised. Time, 
patience, and a reasonable application of 
common sense and diligent effort should 
solve this difficult problem. 
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[1 57,481] United States v. United States Alkali Export Association, Inc, et al, 


In the United States District Court for the Southern District of New York. Civil No. 
24-464. July 16, 1946. 


Defendant British chemical company moved to dismiss on the ground that the Court 
did not have jurisdiction over a foreign corporation. The Court held that a foreign corpo- 
ration is “found” within a district so as to make it amenable to the service of process 
therein under Section 12 of the Clayton Act if the corporation is there doing business of 
such nature and character as to warrant the inference that the corporation has subjected 
itself to the local jurisdiction, and is by its duly authorized officers or agents present within 
the state or district where service is attempted. 


See the Clayton Act annotations, Vol. 1, {| 2032.10. 


For plaintiff: Grant W. Kelleher, Special Assistant to the Attorney General; Roy N. 
Freed and Hubert L. Allensworth, Special Attorneys; Wendell Berge, Assistant Attorney 


General; Robert Nitschke, Special Assistant to the Attorney General. 
For defendant: Coudert Brothers, Mahlon B. Doing and Alexis C. Coudert of 


New York, N. Y. 


Opinion by VincENT L. LEIELL, District Judge. 


Nature of the Action 


[Digest] On March 16, 1944, the United 
States instituted this suit in equity, under 
Section 4 of the Sherman Anti-Trust Act, 
against sixteen defendants, including Impe- 
rial Chemical Industries, Ltd., a corporation 
organized under the laws of Great Britain, 
and Imperial Chemical Industries, Ltd., a 
New York corporation, to prevent and re- 
strain continuing violations of Section 1 of 
the Sherman Act. 


The summons and complaint were served 
upon the defendant, Imperial Chemical In- 
dustries, Ltd., the British corporation (herein- 
after referred to as I. C. I. [London] on March 
17, 1944 by delivering copies thereof to Theo- 
dore Johnson, Treasurer of Imperial Chemical 
Industries, Ltd., the New York corporation, 
hereinafter referred to as I. C. I. [New 
York], which is the wholly owned subsid- 
iary of I. C. I. [London] and the “general 
agent” of the defendant I. C. I. [London] in 
New York. 


Motion to Set Aside Service of Summons 


On June 20, 1945, the defendant, I. C. I. 
[London] moved to quash and set aside the 
service of the summons and complaint upon 
it on the ground that the Court had not ac- 
quired jurisdiction over the person of the 
said defendant because I. C I. [London] is 
a British corporation and was not subject 
to the service of process within the United 
States for the reasons (1) that at the time 
of the service of the summons and complaint 
I. C. I. [London] was not an inhabitant of, 
or found in, and was not doing business 
within the United States or the Southern 
District of New York, and (2) that neither 
the corporation, I. C. I, [New York], nor 
the person (Theodore Johnson), upon whom 
the service of summons and complaint was 
made on behalf of I. C. I. [London], was an 
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officer or agent of said I. C. I. [London] 
authorized to accept or receive service of 
process upon behalf of the said defendant. 


Question Presented 


The principal question presented by the 
defendant’s motion is whether I. C. I. [Lon- 
don] is “found” in the Southern District of 
New York within the meaning of Section 12 
of the Clayton Act, so as to be amenable to 
the service of process therein. 


I. C. I. [New York] was the “general 
agent” for I. C. I. [London]. As such 
general agent, it was an agent to which the 
summons and complaint could properly be 
delivered in making service thereof under 
Rule 4(d)(3) F.-R. C. P. As to service of 
the process, the agent served was not an 
inappropriate vehicle for communicating the 
notice of the suit and the particular form of 
substituted service adopted gives reasonable 
assurance that the notice will be actual. 
International Shoe Co. v. State of Washington, 
326 U. S. 310 at p. 320. 


To establish the venue of a suit under the 
anti-trust laws it is only necessary under Sec- 
tion 12 of the Clayton Act to show that the 
corporate defendant “transacts business” in the 
jurisdiction. The effect of this phrase was 
to enlarge the local jurisdiction of the district 
courts in suits against corporations because 
by judicial determination the term “trans- 
acts business” connotes something less than 
the standards defined by the term “found”, 
which had previously been used as the test 
for venue, and which is still the test of juris- 
diction to sustain the service of process 
within a district against the defendant for- 
eign corporation. Eastman Co. v. Southern 
Photo Co., 273 U. S. 359; Jeffrey-Nichols 
Motor Co. v. Hupp Motor Car Corp., 46 F. 
(2d) 623; United States v. Aluminum Co. of 
America, 20 F. Supp. 13. 
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For Jurisdiction, Defendant Must Be “Found” 


As the defendant I. C. I. [London] is a 
foreign. (an alien) corporation, to sustain 
the jurisdiction of this court it is necessary 
to go beyond the “transacting business” 
standard; it must be shown that the de- 
fendant was “found” within the jurisdiction 
of this court. This has been clearly estab- 


lished. 
“Found” Defined 


A foreign corporation is “found” within 
a district so as to make it amenable to the 
service of process therein under Section 12 
of the Clayton Act if the corporation is there 
doing business of such nature and character 
as to warrant the inference that the corpo- 
ration has subjected itself to the local juris- 
diction, and is by its duly authorized officers 
or agents present within the state or district 
where Service is attempted. Peoples Tobacco 
Co. v. American Tobacco Co., 246 U. S. 79 at 
p. 87; Eastman Co. v. Southern Photo Co., 


supra. 
The Facts of the Case 


Were the activities of the foreign defend- 
ant, I. C. I. [London] within this district 
sufficient to manifest its presence there? The 
determination of that issue depends upon the 
particular facts of the case. Hutchinson v. 
Chase & Gilbert, 45 F. (2d) 139; Deutsch v. 
Hoge, 146 F. (2d) 201. In weighing the facts 
of this case, we must weigh them all to- 
gether, as a composite whole. 


I. C. I, [London] Is a Holding Company 


I. C. I. [London] is primarily a holding 
company. Generally its subsidiary and asso- 
ciated companies located all over the world 
are operating companies. I. C. I. [New York] 
was an agency subsidiary. It was incor- 
porated in New York, July 12, 1929, at the 
instance of I. C. I. [London] and the entire 
capital stock was registered in the name of, 
and was beneficially owned by, I. C. I. [Lon- 
don]. The predecessor of I. C. I. [New 
York] was Nobel Industries, Ltd., a New 
York corporation, which I. C. I. [New York] 
took over completely. Nobel Industries, 
Ltd. [New York] had performed certain 
functions for Nobel Industries of London, a 
British corporation, which was merged with 
other British chemical companies to form 
I. ©. {London ]. I. C. I. [New York] con- 
tinued to perform for I. C. I. [London] the 
services that Nobel Industries [New York] 
had performed for the Nobel Industries 
[London]. I. C. I. [New York] was used 
by I. C. I. [London] to serve as a buying 
and selling agent for the companies in which 
I. C. I. [London] held a controlling or sub- 
stantial stock interest and which formed part 
of its corporate pattern. There were iso- 
lated instances in 1943 and 1944 where I. C. I. 
[New York] made some purchases and sales 
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on its own account, but they were mostly 
accommodations to help where some product 
was badly needed. They were such a small 
fraction of a per cent of the purchases and 
sales made by I. C. I. [New York] under its 
agreement with I. C. I. [London] that they 
do not change the status of I. C. I. [New 
York] as the general agent of I. C. I. [Lon- 
don] through which the latter was doing 
business in this country for itself and its 
subsidiaries and associates. I. C. I. [Lon- 
don] in official correspondence stated that 
the main function of I. C. I. [New York] 
was to act as general representatives in the 
U.S. A. on matters of policy, and this was 
in 1942, after a special contract had been 
drawn up setting forth the duties and re- 
sponsibilities of the two companies. I, C. I. 
[London] fixes and limits I. C. I. [New 
York]’s profit through a flexible arrange- 
ment. 


Control Through Key Employees 


During the entire period of I. C. I. [New 
York ]’s corporate existence it has been abso- 
lutely directed and operated by I. C. I. 
[London] through certain officers and key 
employees of I. C. I. [New York] who had 
been previously employed by I. C. I. [Lon- 
don] or its subsidiaries, and who were still 
functioning in New York under employment 
contracts with the parent company. 


Management of South American 
Companies 


I. C. I. [London] has a large stock interest 
in certain South American companies, to- 
gether with DuPont or Remington. The 
affairs of those companies were supervised 
by shareholders’ committees which met and 
generally determined important questions 
affecting the commercial, financial and ad- 
ministrative affairs of the South American 
companies. This was an important part of 
the business of the holding company, I. C. I. 
[London]. That business was transacted in 
J. C. I. [London] in large measure here in 
New York through British subjects who 
were officers or senior employees of I. C. I. 
[New York] and who were designated by 
I. C. I. [London] to serve on the share- 
holders’ committees, without any compensa- 
tion other than the salary they received from 
I. C. I. [New York]. 


One Defendant in Two Corporate Entities 


I. C. I. [NewYork] is the alter ego of 
I. C. I. [London] for which it exists and 
acts. Formally the two are separate legal 
entities, but actually they are one in all that 
pertains to the activities of I. C. I. [London] 
in its alkali business in the United States. 
Industrial Research Corp. v. General Motors 
Corporation, 29 F. (2d) 623. 
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U. S. v. United States Alkali Export Association, Inc, et al. 


The motion of the defendant, Imperial Chem- 
ical Industries, Ltd. [London] to quash and 
set aside the service is denied. Settle order 
on two days’ notice. 


Jurisdiction Acquired and Defendant's 
Motion to Quash Dented 


This court acquired jurisdiction by the 
service of summons and complaint by the 
United States Marshall as above described. 


[1 57,482] U.S. v. United States Alkali Export Association, Inc. et al. 


In the United States District Court for the Southern District of New York. Civil No. 
24-464. August 23, 1946. 


Plaintiff Government stated a single cause of action in its complaint, violation of the 
Sherman Anti-Trust Act. After the pleadings had been submitted, plaintiff moved: (1) to 
have the second defense of the defendant, an association of alkali producers and exporters, 
declared insufficient; and (2) for judgment on the pleadings. The Court held the defense 
insufficient; and referred the determination of the motion for judgment until the trial, 
stating Rule 12(c) or 54(b) does not contemplate the entry of judgment is an action, where 
a single claim is alleged in the complaint, for a portion of the relief asked, where there are 
clearly questions of fact raised and no proof is offered to substantiate them. 


See the Sherman Act annotations, Vol. 1, {| 1610.391. 


For plaintiff: Grant W. Kelleher, Special Assistant to the Attorney General; Roy N. 
Freed and Hubert L. Allensworth, Special Attorneys; Wendell Berge, Assistant Attorney 
General; Robert Witschke, Special Assistant to the Attorney General. 


For defendants: Cravath, Swaine & Moore of New York, N. Y. for United States 
Alkali Export Association, Inc.; Leland Hazard of Pittsburgh, Pa. for Southern Alkali 
Corp.; Reed, Smith, Shaw & McClay of Pittsburgh, Pa., for Diamond Alkali Company; 
Calvin A. Campbell of Midland, Mich. for Dow Chemical Co.; Robert T..McCracken of 
Philadelphia, Pa. for Pennsylvania Salt Manufacturing Co.; Lewis & Watkins of Detroit, 
Mich. for Wyandotte Chemicals Corp.; Dwight, Harris, Koegel & Caskey of New York, 
N. Y. for Church & Dwight Co.; Sage, Gray, Todd & Simms of New York, N. Y. for 
Hooker Electrochemical Co.; Chadbourne, Wallace, Parke & Whiteside of New York, 
N. Y. for the Mathieson Alkali Works; Root, Clark, Buckner & Ballantine of New York, 
N. Y. for Niagara Alkali Co.; Wise, Corlett & Canfield of New York, N. Y., for West- 
vaco Chlorine Products Corp. 


Opinion by JoHN Bricut, District Judge. 


Request of Plaintiff 


[Digest] Plaintiff asks that the second 
defense in the answer of defendant United 
State Alkali Export Association, Inc. and 
its eleven defendant members be declared 
insufficient, and that judgment be entered 
in plaintiff’s favor upon the pleadings. 

No affidavits are submitted by any of the 
parties, and the only papers before the court 
are the pleadings and the notice of motion. 

The second defense is that the complaint 
fails to state facts upon which relief can be 
granted. 


Nature of the Action 


This action is brought under Sections 1 
and 4 of the Sherman Act, to enjoin the 
defendants from engaging in a combination 
and conspiracy, and from carrying out con- 
tracts, agreements and understandings, in re- 
straint of interstate and foreign commerce in 
alkalis, in violation of Section 1 of the Act. 

The defendant mentioned, called Alkasso, 
the California Export Association, called 
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Calkex, thirteen corporations, eleven mem- 
bers of Alkasso and two of Calkex, Imperial 
Chemical Industries, Ltd., called ICI, an 
English corporation, and Imperial Chemical 
Industries (New York), Ltd., its New York 
subsidiary, are defendants. 


Sections 1 and 2 of the Export Trade Act, 
sometimes called the Webb-Pomerene Act, 
are cited by defendants as justifying agree- 
ments which they admit making. This ques- 
tion will not be decided in view of the 
determination of the motion. 


Plaintiff's Motion to Declare Insufficient 
the Second Defense Granted; Motion 
for Judgment on the Pleadings 
Is Denied 


Plaintiff’s motion to declare insufficient the 
second defense is granted. Its motion for 
judgment on the pleadings is denied, with- 
out prejudice, of course, to whatever deter- 
mination may hereafter be made upon a full 
showing of the facts. The reasons are: 
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Reasons for the Court’s Decision 


1. The complaint, filed March 16, 1944, 
states a claim upon which relief may be 
granted. The allegations of fact in the com- 
plaint must be taken as true. In substance 
they allege that from 1924 to the filing of the 
complaint, Alkasso and ICI, and the mem- 
bers of Alkasso in 1924, and the remaining 
defendants from the time of their admission 
to Alkasso or Calkex are engaged in an un- 
lawful conspiracy in restraint of trade and 
commerce in alkalis among the several states 
of the United States and with foreign na- 
tions, in violation of Section 1 of the Sher- 
man Act. Prior to 1940 defendants exported 
95% of the total alkalis exported, and since 
1941, 75%. 


Alleged Illegal Combination and Conspiracy 


The illegal combination and conspiracy 
has consisted in a continued agreement and 
concert of action, it is stated, that Alkasso 
and its members would not compete with 
Calkex, ICI, I. G. Farben, and Belgian Sol- 
vay, the last three being foreign producers, 
in the sale of alkalis in any world market 
outside of the United States; ICI, Farben 
and Solvay would refrain from exporting 
alkalis into the United States, Alkasso and 
Calkex would be assigned the United States 
as their exclusive territory and the other 
three would refrain from exporting alkalis 
to such territory and would prevent Euro- 
pean manufacturers from doing likewise; the 
three foreign exporters would be assigned 
exclusive territory to which Alkasso and 
Calkex would not export; the world mar- 
kets not allocated exclusively, would * 
shared jointly on a quota basis and agreed 
prices; and Alkasso and Calkex would con- 
duct their export trade so as to enhance and 
stabilize at non-competitive levels the prices 
at which caustic soda is sold in the United 
States. 

It is further alleged that defendants have 
cooperated to stabilize prices at which caus- 
tic soda is sold in the United States by 
causing their manufacturers to refrain from 
exporting to the United States and with- 
drawing competition therefrom; by export- 
ing electrolytic caustic soda from the United 
States, thus removing it from the American 
market and dumping it in foreign markets at 
non-profitable price levels. 


Even assuming that, under certain circum- 
stances, the defendant association and its 
members might be immunized by the Webb- 
Pomerene Law, the complaint alleged facts 
which, if proven, bring the actions of those 
defendants within the provisos which are not 
removed from the prohibitions of the Sher- 
man Act. 
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Of these alleged facts, Alkasso and its 
defendant members admit agreements with 
ICI dated February 29, 1924, October 22, 
1929, May 8 and 9, 1933, July 1, 1936 with 
ICI and Solvay, with Calkex on December 
2, 1937, and with ICI on July 31, 1941; and 
deny each of the allegations of conspiracy, 
combination and illegality. 


Second Defense Is CA Besa to the 
Cause of Action 


The complaint clearly alleges a cause of 
action under Section 1 of the Sherman Act 
and the second defense is insufficient. 


Plaintiff's Claim for Judgment on the 
the Pleadings 


The balance of the motion is for judg- 
ment on the pleadings in favor of the plaintiff 
upon the admissions contained in the an- 
swer of the opposing defendants. Plaintiff 
asserts as its authority for this motion rules 
12(c) and 54(b). Rule 12(c) authorizes a 
motion for judgment on the pleadings after 
the pleadings are closed. Such a motion 
shall be heard and determined before trial, 
on application of any party, unless the court 
orders that the hearing and determination 
thereof be deferred until the trial. Rule 
12(d). Rule 54(b) relates to judgments, and 
provides that, “When more than one claim 
for relief is presented in an action the court 
at any stage, upon determination of the 
issues material to a particular claim . 
may enter a judgment disposing of such 
claim.” 


Distinction Between Claim and Prayer for 
Relief 

The claim, however, under the complaint 
is for injunctive and other relief against the 
violation or violations of the Sherman Act. 
The complaint states a single cause of action 
or claim and upon a motion such as this 
cannot be split up into various parts permit- 
ting judgment to be éntered upon each sub- 
division of the paragraph praying relief. 
Biggins v. Oltmer Iron Works, 154 F. (2d) 
214. It is not the prayer for relief that the 
rule refers to; it is the claim stated by the 
allegations of the complaint. This distinc- 
tion is obvious from a reading of Rules 8(a) 


(e) (2), 8, 10(b), and 54(c). 


Dispute Over Injunctive Relief 


The opposing defendants deny that the 
agreements of which copies are attached to 
the complaint were in effect at the time of the 
commencement of this action. Plaintiff con- 
tends that even if they were not, the court 
might grant injunctive relief unless it clearly 
appeared that there was no reasonable ex- 
pectation that the defendant would not enter 
into similar agreements in the future and 
that the defendant had made no such showing. 
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The argument, however, contemplates an 
issue of fact as the basis upon which to de- 
termine whether injunctive or other relief 
will be granted. That determination should 
not be made upon the pleadings alone, but 
should be left for a trial when all evidence 
may be before the court, and the court’s 
discretion and judgment may be appro- 
priately exercised. 


Dispute Over Extent of Participation by 
Member Defendants 


It is denied that the defendant members 
of Alkasso participated in the agreements 
admittedly executed by Alkasso. There is 
no evidence before the court upon which 
that issue may be determined. And if there 
was proof by plaintiff that the members did 
participate, and proof by defendants other- 
wise, summary judgment would not be 
appropriate. 
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Determination Deferred Until Trial 


Rule 12(d) permits this court to defer 
the determination of this question until the 
trial. The questions involved, both legal and 
factual, justify me in so doing. Rule 12(c) 
or 54(b) does not contemplate the entry of 
judgment in an action, where a single claim 
was alleged in the complaint, for a portion 
of the relief asked, against a portion of the 
defendants sued, where clearly there were 
questions of fact raised and no proof offered 
to substantiate them. 


Motion to Overrule the Second Defense Is 
Granted; Motion for Judgment on 
the Pleadings Is Denied 


The motion to overrule the second defense 
is granted. The motion for judgment on the 
pleadings is denied. Settle order on notice. 


[1 57,483] State of Wisconsin v. Tankar Gas Corporation. 


In the Circuit Court of Fond du Lac County, Wisconsin. 


July 6, 1946. 


Defendant gasoline station advertised two gallons of gasoline free with the purchase 


of seven gallons of gas. The State sued to enjoin defendant under the Wisconsin Unfair 
Sales Act. The Court denied defendant’s motion for a summary judgment and held that 
the defendant’s conduct violated the statute which was a reasonable exercise of police 


power. 


See the Wisconsin Unfair Sales Act annotations, Vol. 2, f 8948. 
For plaintiff: S. Richard Heath, District Attorney. 
For defendant: K. E. Worthing of Fond du Lac, Wisconsin. 


[Nature of the Action] 


FEeLenz, L., Circuit Judge: This action is 
now before the Court on motion of the 
Defendant for summary judgment. The 
complaint filed herein is one for injunction 
to restrain the Defendant from further vio- 
lating the provisions of Section 100.30, Sub. 
2-a of the Wisconsin Statutes of 1943, which 
rou jhas been known as the “Unfair Sales 

CE 


The material facts are not in dispute, and 
are supplied by affidavits of the parties and 
by a written stipulation. The material facts 
are as follows: The Defendant caused to be 
inserted in the Fond du Lac Commonwealth- 
Reporter the following advertisement: 


FREE 
Friday Thru Monday 
2 Gallons Gasoline 
(You Pay The Tax) 

With each 7 gallon purchase of 
Tankar Super Gasoline 
October 5 thru October 8 
Higher Octane 

NOW More Mileage 
Smoother Performance 
Once you try it—you’ll always buy it 
TANKAR STATION 
295 West Scott St., 253 North Main St. 
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[Question Involved] 


The sole question presented is whether 
sages pursuant to said advertisement, and in 
conformity therewith, violated the provisions 
of this section of the Statutes hereinbefore 
referred to. The State of Wisconsin con- 
tends that such transaction constituted a 
sale of 7 gallons of gasoline and a gift of 
2 gallons; whereas the Defendant contends 
that the transaction was indivisible and 
could only be treated as a sale of 9 gallons, 
a single item, which under the cost formula 
presented by the Defendant’s affidavits filed 
in support of this motion was not a sale 
below cost and therefore did not violate the 
provisions of the Statute. 


Under the admitted facts, no material is- 
sue is presented requiring a trial, the parties 
merely disagreeing on the legal conclusion 
to be drawn from the agreed facts, and the 
matter therefore can properly be disposed of 
by the Court on motion for summary judg- 
ment. 


It is clear that the Legislature intended 
by the enactment of this law to prohibit 
merchants from using means and induce- 
ments which unfairly divert trade from com- 
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petitors. The first paragraph of Section 
100.30 very definitely defines the policy. The 
provisions claimed to have been violated are 
set forth in Subdivision (2-j), which reads 
as follows: “When one or more items are 
advertised, offered for sale, or sold with one 
or more other items at a combined price, or 
are advertised, offered as a gift, or given 
with the sale of one or more other items, 
each and all of said items shall for the pur- 
poses of this section be deemed to be adver- 
tised, offered for sale, or sold, and the price 
of each item named shall be governed by 
the provisions of Paragraph (a) or (b) of 
Subsection (2) hereof.” 


[The Sale Violates the Statute, and Defend- 
ant’s Motion for Summary Judgment 
Denied| 


The language of the Statute is plain and 
unambiguous and there can be no doubt as 
to its meaning, and that is what the adver- 
tisement and any transactions pursuant thereto 
constitutes two separate items—a sale of 7 
gallons of gasoline at the regular price and 
a gift of 2 additional gallons by paying only 
the five and a half cents per gallon tax. 
In my opinion, the making of this gift of 
two gallons of gasoline is clearly in violation 
of the statutory provisions. If the Defend- 
ant had advertised and carried out pursuant 
to said advertisement a transaction of sell- 
ing 9 gallons of gasoline for the price of 7, 
and the Defendant established that the sale 
of said quantity of gasoline was not a sale 
below cost, in my opinion a more difficult 
problem would have been presented. In that 
event only one item would have been before 
the Court for consideration; whereas, under 
the advertisement here in question, a sale of 
two items was presented. It is therefore 
the Court’s conclusion that such a sale is 
clearly in violation of the Statute, and the 
Defendant’s motion for summary judgment 
must be denied. 


[Contention That the Statute Is 
Unconstitutional] 


Defendant also contends that in the event 
the Court should determine that a violation 


occurred under the facts as presented by this 
record, that in that event the Court should 
consider whether the Statute is void and un- 
constitutional because: 

(A) It is a violation of the ‘‘Due Process 
Clause’ of the 14th Amendment to the United 
States Constitution. 

(B) It is a violation of Section 1, Article I 
of the Wisconsin Constitution, in that it is an 
attempt by the State to arbitrarily, unreason- 
ably, and unlawfully exercise its police power. 

(C) That it is an unlawful attempt on the 
part of the State of Wisconsin to regulate com- 
merce among the several states, and is therefore 
a violation of Section 1 of Article I of the United 
States Constitution. 


[The Statute Is a Reasonable Exercise 
of Police Power] 


No authorities are cited in support of these 
contentions. It appears to the Court that 
the regulation is a reasonable exercise of 
police power by the State, and therefore is 
not in violation of any of the constitutional 
guarantees relied upon by the Defendant. 


[Plaintiff Is Entitled to Judgment as a 
Matter of Law] 


It is contended that in the event of the 
denial of the motion for summary judgment 
on the part of the Defendant, that the case 
presents certain issues for trial. The Court 
is unable to see what issues could be left for 
determination upon trial under the admitted 
facts as here presented. If counsel can point 
out material issues for determination, they 
will of course be submitted for trial. It does 
appear to the Court, however, that under 
the present state of this record the Plaintiff 
is entitled to judgment as a matter of law. 


[Defendant's Motion Denied] 


An order may be entered denying Defend- 
ant’s motion for summary judgment, with 
usual motion costs. 


[157,484] The Davis Mills Corporation v. Federation of Dyers, Finishers, Printers, 


and Bleachers of America, et al. 


In the District Court of the United States for the Southern District of New York. 


No. 36-599 Civil. August 14, 1946. 


Plaintiff company, a screen printer of textile fabrics, sought a preliminary injunction 


against defendant, a union. 


Defendant moved to dismiss the complaint. The court held 


plaintiff company’s complaint as drafted, which stated defendant union had conspired with 
screen manufacturers and printers to restrain interstate trade, brought plaintiff’s claim 
within the scope of the Allen Bradley case, and that unions could not, consistently with 
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the Sherman Anti-Trust Act, aid non-labor groups, to create business monopolies and to 


control the marketing of goods and services. 


See the Sherman Act annotations, Vol. 1, {| 1280.150. 


For plaintiff: Weil, Gotshal & Manges; Horace S. Manges and Jacob F. Raskin of 


New York, N. Y. 
For defendant: 


Isadore Katz, David Jaffe, Benjamin Wyle and Joseph G. Glass of 


New York, N. Y. and Charles S. Joelson of Paterson, N. J. 
Opinion by Vincent L. LEIBELL, District Judge. 


Company’s Motion for Temporary Injunction 


[Digest] Plaintiff moved for an order by 
the Court pending a permanent injunction 
enjoining the defendants and all persons 
acting in aid of or in conjunction with them 
from in any manner combining, conspiring 
or agreeing to obstruct, restrain or interfere 
with the interstate trade or commerce of 
plaintiff in the screen printing of textile fab- 
rics and in any of plaintiff's normal func- 
tions in the textile industry. 


Union’s Motions to Dismiss Complaint 


Defendants moved to dismiss the com- 
plaint on the ground that the Court lacks 
jurisdiction over the subject matter; failure 
of the plaintiff to state a claim upon which 
relief can be granted; failure to join indis- 
pensable parties defendant. 


Charge of Conspiracy 


In passing upon the motions, the truth of 
the allegations of the complaint must be ac- 
cepted. The defendant labor unions and 
their officers are charged with a violation of 
the Sherman Anti-Trust Act (15 U. S.C. A. 
§ 1, et seg.) in having conspired with certain 
employers to restrain trade or commerce 
(Section 1 of the Act) in screen making and 
screen printing among the several states and 
to monopolize part of the trade or commerce 
(Section 2 of the Act) among the several 
states in those two industries. 


Parties Involved in Proceeding 


Plaintiff is a Massachusetts corporation 
with its principal place of business at the 
City of Fall River, Massachusetts, and is 
engaged in the business of screen printing 
of textile fabrics, principally rayon fabrics. 
The defendant Federation is a labor union 
whose membership of several thousand per- 
sons is engaged in dyeing, finishing, screen 
making, printing and bleaching of textile 
fabrics in several states of the United States. 
The defendant Textile Workers Union of 
America, CIO, is a labor union which, ac- 
cording to the complaint, directs, supervises 
and controls many labor unions, branches, 
departments and subdivisions operating in 
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the textile industry in the United States, in- 
cluding the defendant Federation. The other 
defendants are officers of those unions. No 
employers are named as defendants, although 
they are charged with having been in the 
conspiracy and combination. 


Explanation of Company’s Interstate Business 


The ladies’ dress fabrics industry and the 
manner in which its materials are manufac- 
tured are described as follows: 


“*.. . in the normal functioning of the ladies’ 
dress fabrics industry, cotton and rayon fabrics 
are purchased by a ‘converter’ from a weav- 
ing mill. The converter then causes said fab- 
rics to be shipped to a ‘finishing plant’ 
where they are processed or ‘finished’ under con- 
tract with the converter. . . The finished 
products are thereupon shipped by the finisher 
to a screen printer, such as plaintiff, designated 
by the plaintiff, the owner of the fabrics. While 
the fabrics are in the process of finishing, the 
converter submits a design pattern or patterns 
to a screen making concern which, at the order 
of the converter, makes a print screen there- 
from. The converter pays for said print screen 
and is the owner thereof. The screen maker 
ships the print screen to the screen printer des- 
ignated by the converter, such screen printer 
being the one designated by the converter to 
receive the ‘finished’ fabric as above described. 
The screen printer applied the screen to the 
‘finished’ fabrics, thereby printing thereon the 
said design pattern. The screen printer there- 
after reships the completed printed fabrics in 
accordance with the instructions of the converter 
and holds the screen subject to further instruc- 
tions of the converter, the owner thereof.”’ 


The complaint also alleges that plaintiff is 
engaged solely in interstate commerce and 
that 95% of the textile screen industry, in- 
cluding the screen makers and screen print- 
ers, relates to rayon textile fabrics and is 
located in New York, New Jersey, Penn- 
sylvania, Massachusetts and Rhode Island; 
that 90% of the screen making is performed 
by six screen manufacturers; that these six 
screen makers and substantially all of the 
remaining textile screen makers operate un- 
der a uniform closed shop agreement with 
the Unions; that approximately all of the 
screen printers with the exception of plain- 
tiff operate under uniform closed shop agree- 
ments. 
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Alleged Combination of Unions and 
Manufacturers 


On or about the 9th day of May, 1946, the 
aforesaid screen makers and screen printers 
who operated under such standard closed 
shop agreements, acting in concert among 
themselves, and with the Unions, and the 
defendant union officers, combined, con- 
spired and agreed among themselves and all 
of them that after June 1, 1946, no screen 
maker would either manufacture screens to 
be shipped to or ship screens to any screen 
printer who does not operate under a closed 
shop agreement with the Unions as above 
described. 


Damage Claimed by Company 


The damage sustained by plaintiff is de- 
scribed to be in the sum of $500,000 and to 
be a continuing damage, irreparable in na- 
ture and requiring the exercise of the Court’s 
equitable powers in the issuance of an injunc- 
tion. Judgment in the sum of $1,500,000 
(treble damages) is prayed for. 


Alleged Non-Existence of Labor Dispute 


Plaintiff also alleges that there does not 
now exist, nor at any time herein mentioned 
has there existed, a labor dispute within the 
meaning of the laws and statutes of the 
United States between plaintiff and its em- 
ployees or between plaintiff and defendants 
or any of them. 


Sufficiency of Complaint Under Doctrine of 
Allen Bradley Co. Case 


The Court held that the complaint as 
drafted brings plaintiff's claim within the 
scope of Allen Bradley Co. v. Union, 325 U.S. 
797. In the majority opinion, Mr. Justice 
Black held: “We think Congress never in- 
tended that unions could, consistently with 
the Sherman Act, aid non-labor groups to 
create business monopolies and to control 
the marketing of goods and services.” See 
also: Hunt v. Crumboch, 325 U. S. 821; 
Binderup v. Pathe Exchange, 263 VU. S. 291; 
Fashion Originators’ Guild v. Federal Trade 
Commission, 312 U. S. 457; Apex Hosiery Co. 
v. Leader, 310 U. S. 469, 502-503; American 
Steel Foundries v. Tri-City Council, 257 U. S. 
184, 209. 


Denial of Union’s Motion to Dismiss 
Complaint 


The motions of the defendants to dismiss 
the complaint should be denied. The com- 
plaint contains the allegations which set 
forth a claim that come within the doctrine 


of Bradley v. Union, and over which this 
court has jurisdiction. The employer screen 
makers and screen printers, who are alleged 
to have been parties to the combination and 
conspiracy, are not indispensable parties to 
this suit. 


Determination of Company’s Motion for Tem- 
porary Injunction Suspended Pending 
Taking of Further Testimony 

As to the plaintiff’s motion for a prelimi- 
nary injunction there should be further tes- 
timony concerning what took place at the 
meeting of May 9, 1946 on the following 
points: (1) what preliminary discussions led 
up to the calling of the meeting of May 9, 
1945; what transpired at the meeting; what 
did the unions, the screen makers and screen 
printers thereafter do jointly or severally to 
carry out or give effect to any of their 
agreements of understandings; (2) the exist- 
ence of any agreement between defendant 
unions and the manufacturers of screens and 
the screen printers to control and monopo- 
lize the market in screen making and screen 
printing or the shipment in interstate com- 
merce; (3) the extent of the business done 
by manufacturers who operate under closed 
shop agreements, and what percentage it is 
of the whole of such business in the section 
of the country mentioned in the complaint; 
(4) the extent to which converters, who 
formerly had plaintiff do their screen print- 
ing, have since May 9, 1946, transferred their 
business; (5) the extent to which defendant, 
Textile Workers Union of America con- 
ferred with and advised the defendant Fed- 
eration in the adoption and execution of a 
policy that may have resulted in the alleged 
combination and conspiracy charged in the 
complaint; (6) whether the acts and con- 
duct of the Federation and Textile Workers 
Union were for the purpose of restraining 
competition and fixing or maintaining prices, 
or were for the purpose of forcing plaintiff 
to employ members of defendant unions, or 
were for both such purposes. 


Procedure to be Followed 

A Special Master will be named, pursuant 
to Rule 53, to receive and report the evi- 
dence only.* 

If the evidence shows that the activities 
of the Unions were solely for the purpose 
of forcing plaintiff to employ members of 
the unions under a closed shop agreement, 
that will end this case under the ruling of 
Hunt v. Crumboch, supra. 

Settle order on two days’ notice, in ac- 
cordance with this opinion. 


* On September 1, 1946, the Judge decided to 
hear the testimony himself. 
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[1 57.485] Opinion of Attorney General of Louisiana. 


Addressed to Mr. C. L. Barnhill, Secretary of the State Board of Barber Examiners, 
Capitol Building, Baton Rouge, Louisiana, by Special Assistant Attorney General, Francis 


R. Edwards, August 15, 1946. 


An agreement between a barber’s union and barber shop proprietors stipulating salary, 
working conditions and retail prices is held not to violate Section 4 of Act No, 180 of 1946. 


See the Louisiana Laws on Unlawful Restraints, Vol. 2, {| 8335. 


[Advice Requested | 


You have requested the opinion of this 
Department as to whether or not a certain 
agreement entered into by the Journeymen 
Barbers, Hairdressers and Cosmetologists 
International Union of America and owners 
and proprietors of barber shops within the 
City of New Orleans violates the provisions 
of Section 4 of Act 180 of 1946. The sub- 
stantial provisions of the agreement in ques- 
tion are as follows: 


[Issue Involved] 


The New Orleans Local of the aforemen- 
tioned Union is recognized as the bargain- 
ing agent for all of its members; only 
members who are certified as such by the 
Secretary of the Local Union will be employed 
in the shops of the owners and proprietors 
who became parties to the agreement 
that all barber shops owned by parties to the 
agreement shall observe certain holidays and 
certain working hours, as specified therein; 
that the agreement shall not prohibit any 
journeyman barber from quitting or chang- 
ing his employment nor will it prohibit any 
owner or proprietor from discharging any 
such employee; that each journeyman barber 
employed by any owner or proprietor who 
are parties to the agreement shall receive a 
commission of not less than sixty-five per 
cent of the weekly receipts for services per- 
formed by him; that owners and proprietors 
who become parties to the agreement shall 
charge all customers not less than certain 
prescribed minimum prices for various types 
of work or service; that the agreement is 
one executed to establish a code of fair com- 
petitive practices in the occupation within a 
particular locality; and that the agreement 
shall remain in force and effect for a term 
of one year, after which time it shall be con- 
sidered as having been renewed by failure 
of any of the parties thereto to give notice of 
his contrary intentions within thirty days. 


[Applicable Law] 
Section 4 of Act 180 of 1946 provides: 


“Section 4. (a) Notwithstanding the terms or 
conditions of any other law of this State, it 
shall be unlawful and not within the legitimate 
objects of any labor organization or of the 
officers, representatives, or members thereof to 
make any contract, or to engage in any com- 
bination or conspiracy, in restraint of trade in 
this State. 


q 57,485 


(1) to join or combine with any employer or 
non-labor group to fix prices, allocate customers, 
restrict production, eliminate competition, or 
impose restrictions or conditions upon the pur- 
chase, sale, or use of any material, machines, 
or equipment. 


(b) Any Acts or parts of acts inconsistent 
with this section are hereby repealed. The 
term ‘‘labor dispute’’ as defined in Act 203 of 
1934 shall not be interpreted to include any dis- 
pute arising out of or in furtherance of any 
contract, combination, or conspiracy described 
in subsection (a) of this section.’’ 


[Question] 


Obviously, the only question to be de- 
termined is whether or not the aforemen- 
tioned agreement between a labor organization 
or its officers, representatives or members, 
and employers constitutes a combination or 
conspiracy in restraint of trade by fixing 
prices, allocating customers, restricting pro- 
duction eliminating competition or imposing 
restrictions upon the purchase, sale or use 
of any material, machines or equipment. 


[According to General Rule Labor Is Not a 
Commodity] 


The general rule is that labor is not a 
“commodity”, “article of merchandise”, 
“product”, “convenience”, “repair”, “any 
article or thing whatsoever’, “trade” or 
“commerce”, within the meaning of federal 
and state anti-trust acts, and an agreement 
to fix the prices of labor is not forbidden by 
any of these statutes. This is so whether the 
labor is physical or intellectual, or a com- 
bination of the two. Nor is an agreement 
fixing and regulating the prices of labor “a 
trust”. 41 Corpus Juris 172, Section 170, 
and cases there cited. These principles have 
been applied to agreements fixing the prices 
of laundry work and for dyeing and dressing 
of furs. State v. Frank, 114 Ark. 47, 169 SE 
333, 52 LRANS 1149; U. S. v. Fur Dressers’, 
etc., Assoc., 5 F. (2d) 869. They have also 
been applied to agreements between physi- 
cians fixing charges for professional services 
(Rohlf v. Kasemeier, 140 Iowa 182, 118 NW 
276), and to agreements fixing and main- 
taining the rates of commissions and brokerage 
to be charged by members of an association 
of dealers. Harelson v. Tyler, 281 Mo. 383, 
219 SW 908. 
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[Purpose of Act 180 of 1946] 


_ Section 4 of 180 of 1946 was undoubtedly 
intended to prevent combinations or con- 
spiracies between labor organizations and 
employer groups to fix prices or impose re- 
strictions upon the purchase, sale or use of 
any material, machines or equipment which 
may be manufactured or processed by any 
employer or non-labor group as a boycott of 
his products, in order to coerce or force him 
to enter into some type of agreement with a 
labor organization. We do not think it can 
be construed to include agreements fixing 
prices for personal services. This view is 
strengthened by the title of the Act which 
declares that, among other things, its pur- 
pose is “to prevent compulsion in connection 
with labor disputes by the use of force, vio- 
lence, unlawful or unauthorized strikes, 
lockouts, or any kind of boycotts”. 


[Rights of Labor] 


Your letter of inquiry does not state 
whether the agreement in question has been 
executed by all, or swbstantially all, of the 
shop owners and proprietors withir any 
given municipality. For that reason it may 
be well to call your attention to the fact 
that a contract by which an employer, or an 
association of employers, agrees to employ 
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only union labor is contrary to public policy, 
where the agreement is one which takes in 
an entire industry of any considerable pro- 
portion in a community so that it operates 
generally in that community to prevent or 
seriously deter craftsmen from working at 
their craft or obtaining employment under 
favorable conditions without joining a union. 
17 Corpus Juris Secundum 650, Sec. 267; 
Badgett v. Department of Industrial Relations, 
(Alabama Court of Appeals), 10 So. (2d) 872, 
certiorari denied 10 So. (2d) 880. However, 
labor unions may make contracts for ex- 
clusive employment of union men, not to 
create an artificial shortage in the labor mar- 
ket, but in order that there be no discrimin- 
ation against union men and that all the 
employees may share the financial burden 
which is an incident of organization, and so 
as to insure a united standard in negotiations 
with the employer. 17 Corpus Juris Se- 
cundum 651 and cases there cited. 


[Agreement Does Not Violate Act 
180 of 1946] 


It is, therefore, the opinion of this Depart- 
ment that the above described agreement is 
not violative of the provisions of Section 4 
of Act 180 of 1946. 


[ 57,486] Neumann v. The Bastian-Blessing Co. et al. 


In the United States District Court for the Northern District of Illinois. 


No. 46 C 440. July 25, 1946. 


Civil Action 


On motion under Rule 12(b) to dismiss the complaint. 


In a suit for damages under the Clayton and Sherman Anti-Trust Acts, the complaint 
must show a conspiracy to restrain interstate and foreign commerce. 


See the Sherman Act annotations, Vol. 1, {| 1640.121. 
For plaintiff: Lannan, La Velle and Hill of Chicago, Ill. 
For defendant: Poppenhusen, Johnston, Thompson and Raymond, Edward R. John- 


stone and James A. Sprowl of Chicago, III. 


Memorandum Decision 
[Defendants’ Motion] 

La Buy, District Judge: Defendants have 
filed a motion under Rule 12(b) to dismiss 
the complaint on the ground it fails to state 
a claim upon which relief can be granted. 
The complaint herein contains eight counts. 


[First Count Under Clayton Anti-Trust Act] 

The first count is brought under section 15 
of the Clayton Act (15 U.S. C. A.) allowing 
any person injured by reason of violations of 
the Sherman Anti-Trust Act (15 U.S. C. A. 
§1 ct seq.) to bring suit. It is well stated by 
both parties herein that the elements neces- 
sary to found such a suit are (1) a con- 
spiracy (2) in restraint of or to monopolize 


Trade Regulation Reports 


interstate or foreign trade, and (3) resulting 
damages to the plaintiff. The gravamen of 
the action rests on plaintiff’s assertions he 
was unlawfully put out of business “as part 
and parcel of an unlawful and criminal 
scheme to restrain and monopolize” so that 
“his business would not be available as a 
channel and means of sale and distribution 
to any manufacturer in the United States 
seeking to compete with the corporate de- 
fendant”. It is agreed that Neumann ’was 
not in competition with the corporate de- 
fendant during the operation of the con- 
spiracy, but he was allegedly destroyed. 
because he was a prospective competitor. 
The allegations. of conspiracy are con- 
tained in paragraph 40 of the complaint: 
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“|. ~‘the defendants (being the corporation 
and its vice-president, Mills) . thereupon 
unlawfully combined and conspired together 
and with unknown confederates to attempt to 
Monopolize and to monopolize in favor of the 
corporate defendant, that part of the foreign 
trade and commerce of the United States to 
Mexico involving the export from the United 
States to Mexico of gas regulating equipment 


and further paragraph 43: 

“The defendants and their confederates . 
agreed . to exert coercion, misrepresenta- 
tion and unlawful persuasion upon al] the 
plaintiff's American principals (namely Pressed 
Steel Tank Company, Hamler Boiler and Tank 
Company, and National Cylinder Gas Company) 
to cause the said principals, and each of them 
to cancel and terminate, simultaneously or 
nearly so, their employment and distributorship 
contracts with the plaintiff.’’ 


It is a fundamental principle in this kind 
of action that unless the conspiracy violates 
sections 1 or 2 of the Sherman Act, no action 
will lie under section 15 of the Clayton Act. 
Mitchell Woodbury Corp. v. Albert Pick-Barth 
Co., (D. C. Mass., 1929) 36 F. (2d) 974. It 
is the intent and purpose which determines 
the legality of the conspiracy or combina- 
tion. Loewe v. Lawlor, (1908) 208 U. S. 274. 
Further, the effect upon interstate commerce 
must be direct and not remote and must be 
the result of an intent to restrain interstate 
commerce. <Abouaf v. J. D. and A. B. 
Spreckels Co., (D. C. Cal., 1939) 26 F. Supp. 


830. 
[No Restraint of Trade] 


From reading the first count of the com- 
plaint the court is of the opinion from the 
facts alleged that no intent and purpose to 
restrain or monopolize trade or commerce 
is shown or can be inferred. Purportedly, 
the sole aim of the alleged conspiracy was 
to terminate local distribution through plain- 
tiff by putting plaintiff out of business and 
was not for the purpose of affecting the sale 
or transit of materials in foreign commerce. 
If the shipment of gas regulating equipment 
was curtailed, that result was incidental, in- 
direct and remote and not within the anti- 
trust act. Albrecht v. Kinsella, (C. C. A. 7, 
1941) 119 F, (2d) 1003. The complaint is 
without circumstances to show that de- 
fendants in their conspiracy to deprive plain- 
tiff of business were directing their scheme 
against interstate and foreign commerce. 


[Defendants’ Motion Sustained as to Count I] 


For the foregoing reasons, the court sus- 
tains defendants’ motion as to Count I of 
the plaintiff's complaint. 


[Common Law Conspiracy] 


Count II of the complaint is based upon 
a common law conspiracy. A common law 
conspiracy is defined as a combination of 
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two or more persons, by concerted action, to 
accomplish some criminal or unlawful pur- 
pose or some purpose not in itself criminal 
or unlawful by criminal or unlawful means. 
Words And Phrases, Vol. 8. A combination 
to induce others not to deal with plaintiff or 
enter into contracts with him is an actionable 
wrong since it is presumed that trade would 
have continued but for the wrongful acts 
contained of. 12 Corpus Juris, p. 590. 


Fundamentally, the nature of this type of 
action is not one for conspiracy, but is an 
action on the case and the gist of it is not 
the conspiracy, but the damage to the plain- 
tiff by the wrongful acts of defendants. As 
was stated in Lasher v. Littell, 202 Ill. 551: 


“As a matter of pleading the charge of con- 
spiracy is mere surplusage and only entitled to 
be looked at as a matter of aggravation, and 
the insertion of the averment of it does not 
change the nature of the action at all.’’ 


[Count II Upheld] 


Count II of the complaint states a claim 
under common law conspiracy. Therefore, 
the court denies defendants’ motion to dis- 
miss said count. 


[Counts III and IV, Under Contract of 
Employment, Upheld] 


Counts III and IV are claims for com- 
missions due and owing on sales made by 
plaintiff under the contract of employment 
and sales made by defendant during the ef- 
fective dates of said contracts. Defendants 
state the allegations of these counts show 
on their face that plaintiff has not complied 
with the terms of the contract setting forth 
the basis on which he is entitled to commis- 
sions. Interpretation of contract terms de- 
pends upon the meaning the parties attribute 
to them, their practice in applying them in 
past situations, and other factual questions. 
For this reason the court is of the opinion 
that the counts should not be tested on 
pleadings alone and therefore denies de- 
tenants) motion to dismiss Counts III and 


[Counts VI-VII, Common Counts Upheld] 


Counts VI to VII, inclusive, are common 
counts for services rendered and expenses 
incurred from June 1, 1940 to April 10, 1944, 
the date of termination of service, and cover 
in part the period included in the written 
contracts of 1940 and 1942. Defendant as- 
serts under the authority of Walker uv. 
Brown, 28 Ill. 378, that one cannot assert 
benefits under the contract and at the same 
time abandon or repudiate that contract and 
sue under the common counts on an implied 
contract. While the court agrees that such 
pleading does not make for simplicity, since 
the passage of the Federal Rules of Civil 
Procedure such practice is sanctioned. 
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In Vinn-Severin Machine Co. v. John Kiss 
Sons Textile Mills, Inc. (D. C. N. Y. 1941) 
jied. Rules Serv., 8e611, Case 1, the court 
stated: 


“Inconsistent claims for recission and for 
breach of contract may be joined in one plead- 
ing, but the party asserting them may be re- 
quired to make an election at the trial.” 


See also Kraus v. Gen. Motors Corp. (D. C. 
N. Y. 1939) 27 F. Supp. 537 and Catanzaritti 
v. Bianco, (D. C. Pa., 1938) 25 F. Supp. 457. 
Rule 8 (e) (2) states: 


““* * * A party may also state as many sep- 
arate claims or defenses as he has regardless 
of consistency and whether based on legal or on 
equitable grounds or on both.”’ 


The court is of the opinion that the motion 
to dismiss these counts should be denied. 
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The complaint in this matter is forty 
printed pages in length. Although a num- 
ber of the allegations are not essential to 
the statement of the claim, the court con- 
siders these to be matters of inducement 
included as background material to a clearer 
understanding of the relations of the parties 
to the suit. 


[Defendants Given 30 Days to Answer 
Complaint] 


An order not inconsistent with the above 
rulings may be presented for entry by the 
court. The defendants are granted thirty 
days from the entry of such order to file 
their answer to said complaint. 


[57,487] Crown Zellerbach Corporation et al. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


August 19, 1946. 


No. 11,371. 


Petition for Writ of Prohibition, Mandamus or Other Appropriate Relief. 
Petitioners, a paper company, sought to restrain the Federal Trade Commission from 


taking certain steps in a case wherein no cease and desist order had been issued. The 
Court held that it was empowered by 15 U. S. C. A. § 21 to review and enforce, set aside 
or modify cease and desist orders and therefore could not restrain respondent from taking 
certain steps in a case wherein no cease and desist order has been issued. 


Dismissing petition for review in Dkt. 5421. 


See Federal Trade Commission Act annotations, Vol. 1, f 2217.12; Vol. 2, | 6125.311. 


For petitioners: 
J. Hecht, all of San Francisco, Cal. 


For respondent: 


Bartley C. Crum, Philip S. Ehrlich, Albert A. Axelrod and Recardo 
W. T. Kelley, Chief Counsel; Walter B. Wooden, Assistant Chiet 


Counsel; and Daniel J. Murphy, Special Attorney. 


Before GARRECHT, MATHEWS and HEALY, 


[Nature of the Action] 


MATHEws, Circuit Judge: On February 
13, 1946, respondent (the Federal Trade 
Commission) issued a complaint against 
petitioners (Crown Zellerbach Corporation, 
Zellerbach Paper Company and General 
Paper Company) under 15 U.S. C. A. §§ 13 
and 21. The complaint charged, in substance 
and effect, that petitioners were engaged in 
commerce, as defined in 15 U. S. C. A. 
§ 12, and that, in the course of such com- 
merce, they had violated and were violating 
15 U.S.C. A. § 13(f) by knowingly inducing 
and receiving discriminations in price which 
were prohibited by 15 U. S. C. A. § 13(a). 

On April 8, 1946, petitioners filed with re- 
spondent a motion to dismiss the complaint 
and a motion for a more definite statement 
or a bill of particulars and a separate state- 
ment of claimed violations. , The motion to 
dismiss was denied without prejudice. The 
other motion was granted to the extent of 
furnishing petitioners a bill of particulars 
setting forth one specific transaction which, 
respondent claimed, was typical of the dis- 
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criminations charged in the complaint. In 
all other respects, this motion was denied. 
On April 30, 1946, petitioners filed their 
answer to the complaint, reserving to them- 
selves the right to continue to urge the ob- 
jections made in their motions, The case has 
not been heard by respondent, but is still 


pending. 
[Relief Sought) 

On July 2, 1946, petitioners petitioned this 
court for an order requiring respondent to 
show cause “why this court should not issue 
a writ of prohibition or of mandamus, or 
both, or grant or give such other appropriate 
relief: 

“(1) To restrain respondent Commission 
from taking any further proceedings on the 
complaint heretofore issued by it unless and 
until it amends said complaint to make it 
more definite and certain and furnishes to 
petitioners the specific information as to the 
time, place, manner, names of the parties 
to, and the circumstances of the claimed 
price discriminations heretofore requested 
by petitioners in their motions heretofore 
made before said Commission; 
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“(2) To restrain respondent Commission 
from asserting jurisdiction over price dis- 
criminations where none of the purchases 
involved therein is in ‘commerce’ as defined 
by [150 U2 Se) C38Al 8 12), -and®turther® to 
restrain it from asserting jurisdiction over 
purchasers under [15 U. S. C. A. § 13(f)] 
where the claimed discrimination was not 
received in the course of such commerce; 


“(3) To restrain respondent Commission 
from asserting and adjadging at the hearing 
of said proceeding against petitioners that it 
is entitled to the benefit of any presumption 
that [15 U. S. C. A. § 13] has been violated 
on mere proof by it of a price discrimination 
without more.” 


[Power of the Court] 


We have no jurisdiction to do any of these 
things. We are empowered by 15 U. S.C. A. 
§ 21 to review and enforce, set aside or mod- 
ify cease and desist orders issued by re- 
spondent, but. we are not here asked to 
exercise that power. We are here asked to 
restrain respondent from taking certain steps 
in a case wherein no cease arid desist order 
has been issued. We are not empowered 
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to impose such restraints. Chamber of Com- 
merce v. Federal Trade Commission, 8 Cir., 
280 F. 45. 

We are empowered by 28 U. S. C. A. 
§ 377 to issue all writs not specifically pro- 
vided for by statute, which may be neces- 
sary for the exercise of our jurisdiction, but 
the writs sought here are not necessary for 
the exercise of our jurisdiction. Hence we 
are not empowered to issue them. Chamber 
of Commerce v. Federal Trade Commission, 
supra. 

[Authorities | 

Contending that we have jurisdiction to 
grant the petition, petitioners cite McClellan 
v. Carland, 217 U. S. 268; Duncan Townsite 
Co, v. Lane, 245 U. S. 308; Maryland v. Soper, 
270 U. S. 9; Ex parte United States, 287 U. S. 
241; Ex parte Peru, 318 U. S. 578; United 
States Alkali Export Assn. v. United States, 
325 U. S. 196; Pratt v. Stout, 8 Cir., 85 F. 
2d 172; and American Chain & Cable Co. v. 
Federal Trade Commission, 4 Cir., 142 F. 2d 
909. None of these cases supports petition- 
ers’ contention. 


[Petition Dismissed] 
Petition dismissed. 


[57,488] Harry Norman Ball, Trustee v. Paramount Pictures, Inc. et al. 
In the United States District Court for the Western District of Pennsylvania. 


No, 2963, Civil Action. August 30, 1946. 


Plaintiff purchased a theatre building which had exhibited first run pictures for the 


ten preceding years. The former operator built a new theatre and plaintiff sued to prevent 
defendant producer-distributors from leasing first run pictures to their former customer 
as a violation of the Anti-Trust laws. The Court held that when a long time exhibitor of 
a distributor acquires a new and larger theatre, no distributor is under any obligation to 
abandon such customer in favor of a stranger who takes over the operation of the 


smaller theatre. 


See the Sherman Act annotations, Vol. 1, f 1220.273. 


For plaintiff: Thorp, Bostwick, Reed & Armstrong, Roy G. Bostwick and James 
S. Crawford III of Pittsburgh, Pa.; Rawle & Henderson, Joseph W. Henderson, of Fhila- 


delphia, Pa. 


For defendants: Reed, Smith, Shaw & McClay; James H. Beal; Smith, Buchanan & 
Ingersoll, John G. Buchanan, all of Pittsburgh, Pa.; Schnader, Kenworthey, Segal & Lewis, 
Bernard G. Segal, William A. Schnader, John E. Mulder, all of Philadelphia, Pa. 


Opinion by R. M. Grsson, Justice. 


Nature of the Action 


_ [Digest] Plaintiff is the owner of a mo- 
tion picture theatre. Defendants are en- 
gaged in the production, distribution and 
exhibition of motion pictures. Prior to May 
15, 1933, Atlantic States Theatre Corpora- 
tion, a wholly owned subsidiary of Para- 
mount pictures, owned all of the stock of 
Pennware. Pennware, an exhibitor of mo- 
tion pictures, operated the Penn theatre in 
Ambridge. On May 15, 1933, Notopoulos, 
who had been an operator of motion pic- 
ture theatres since 1912, purchased from 
Atlantic States Theatre Corporation, one- 
half of the capital stock of Pennware, and 
assumed the management and supervision 
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of the Penn theatre, including the buying of, 
booking and setting of play dates for mo- 
tion pictures to be exhibited at the Penn 
theatre. On November 6, 1933, Notopoulos 
was elected president of Pennware and has 
continued to be president ever since. 
Neither Paramount Pictures nor anyone 
acting in its behalf, has had any part in or 
influenced the obtaining of licenses of mo- 
tion pictures by Pennware for showing in 
the Penn theatre or the State theatre, not 
in any manner participated in the operation 
of the Penn theatre. Its activity in connec- 
tion with Pennware was only to pass upon 
matters not directly connected with the 
operation of the Penn Theatre, such as cap- 
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ital expenditures, the leasing or purchasing 
of real estate, and the borrowing of money. 

In 1939, Pennware leased the premises 
occupied by the Penn theatre for a term of 
five years from June 1, 1939, to April 30, 
1944, at a yearly rental of $3,600.00. For 
ten years preceding May 1, 1944, Paramount 
Film licensed Pennware to exhibit all its 
feature pictures, and the other major pro- 
ducers-exhibitors licensed Pennware to ex- 
hibit one-half of their features first run. 

On February 5, 1943, Pennware purchased 
the premises at 745 Merchant St., Ambridge, 
for the purpose of erecting a new theatre for 
the exhibition of pictures first run. Albert 
Mannheimer, a New York real estate broker, 
who had acquired the Penn theatre prop- 
erty, had set a figure of $125,000 for 
the sale or a yearly rental of $12,000. In 
August, 1943, plaintiff purchased the prem- 
ises for $110,000 as trustee for his wife, his 
brother, his wife’s sister and his brother in 
law. Plaintiff and his brother are Philadel- 
phia lawyers and have never operated a mo- 
tion picture theatre. The brother in law was 
operating a fourth run neighborhood theatre 
in Philadelphia under a pooling arrangement 
with Warner Brothers. 

Ten days after plaintiff purchased the 
theatre he proposed to Mr. Bernhard, Vice 
President of Warner Bros. that the three 
theatres in Ambridge be operated in a pool. 
Mr. Bernhard stated he would discuss details 
after plaintiff acquired possession. In Oc- 
tober, 1943 construction was begun on a 
new theatre for Pennware. Plaintiff heard 
about this for the first time in November. 

On November 9, 1943, plaintiff notified 
Pennware of the cancellation of the lease. 
There was a controversy over a claim of 
Pennware which was settled on January 5, 
1944, without Pennware being evicted. In 
December or January, Plaintiff sent a tele- 
gram to the War Production Board urging 
that agency to stop the building of the State 
theatre. 

On January 5, 1944, plaintiff and Noto- 
poulos discussed a new lease. Plaintiff in- 
sisted upon 15% of the gross receipts, which 
would have caused the theatre to be oper- 
ated at a loss for each of the six years im- 
mediately preceding the negotiations. It is 
customary in the motion picture industry 
that theatre leases in towns the size of Am- 
bridge are on a flat rental basis. The lease 
was not renewed. Throughout the negotia- 
tions, Pennware and Notopoulos acted in 
good faith and in an honest effort to renew 
the lease on reasonable terms, intending to 
exhibit pictures second and third run in 
the Penn theatre. 


Alleged Violation of Anti-Trust Laws 


On April 12, 1944, plaintiff instituted ac- 
tion under the anti-trust laws of the United 
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States, contending that if a certain run of 
motion pictures had been exhibited in a 
theatre for several years, that theatre was 
entitled to the run as against any subse- 
quently constructed theatre, even though its 
management had changed. Plaintiff also 
contended that the Paramount defendants in 
1943 had entered into a conspiracy to de- 
preciate and destroy the value and produc- 
tive possibilities of the Penn theatre by 
depriving that theatre of the runs thereto- 
fore enjoyed by it, this to be effected by the 
power in the industry of the Paramount 
defendants. 


No Combination or Conspiracy 


All dealings of each of the defendants 
concerning the licensing of Pennware to ex- 
hibit motion pictures in both the Penn and 
the State theatres have been with Noto- 
poulos and his sons; and no such dealings 
have been with representatives of Para- 
mount pictures. Notopoulos is an experi- 
enced and competent motion picture operator, 
is a good showman, and is highly regarded 
in the industry and in the community at 
large. In licensing Pennware for first run 
exhibition of motion pictures in the State 
theatre, each distributor acted independently 
and neither Pennware nor Notopoulos com- 
bined or conspired with any of the defend- 
ants in restraint of trade or commerce. 

Paramount, Loew’s, R. K. O. and Twen- 
tieth Century-Fox each offered the plaintift 
runs subsequent to the first runs upon terms 
to be subsequently agreed upon, but plain- 
tiff refused all except first runs. While 
Paramount Pictures owns an interest in vari- 
ous theatres and theatre corporations, it 
does not operate these theatres. Each local 
theatre corporation employs an experienced 
theatre operator under a management con- 
tract. Such local manager has full charge 
and responsibility of the operation of the 
theatre. 

Conclusions of Law 


When a long time exhibitor of a distrib- 
utor acquires a new and larger theatre, with 
at least as good a location as his former and 
smaller theatre, no distributor is under any 
obligation to abandon such a customer in 
favor of a stranger who takes over the opera- 
tion of the smaller theatre. Each of the 
defendants acting independently has the 
right to choose its own customers and the 
theatre in which its pictures are to be ex- 
hibited first run. There was no contract, 
combination, or conspiracy in restraint of 
trade or commerce between or among the 
defendants or any two or more .of them. 


Complaint Dismissed 


The complaint should be dismissed and 
plaintiff should pay the defendant their costs. 
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U.S. v. Libbey-Owens-Ford Glass Co. et al, 


[57,489] U.S. v. Libbey-Owens-Ford Glass Company, et al. 


In the District Court of the United States for the Northern District of Ohio. 
Action No. 5239. September 5, 1946. 

A consent decree in an action charging violations of the Sherman Anti-Trust Act 
contains provisions enjoining: allocating markets or quotas for flat glass; restraining 
production, distribution or sale of flat glass; restricting the importation or exportation of 
flat glass; excluding any person from any market. In addition, defendant is enjoined from 
making any arrangement with certain specified companies to restrict the manufacture or 
sale of flat glass; two individual defendants are restricted to control of one corporation; 
the ownership of stock in competing companies is prohibited except upon an affirmative 
showing that such holding will not lessen competition. Licenses must be granted at a 


Civil 


reasonable royalty on specified patents. 


See the Sherman Act annotations, Vol. 1, | 1530,90 and 1590. 


For plaintiff: Wendell Berge, Assistant Attorney General; Curtis Shears and Walker 
Smith, Special Assistants; Margaret H. Brass, Kenneth R. Lindsay and Fred S. Gilbert, Jr., 


Special Attorneys. 


For defendant: Franklin F. Hayward, of Toledo, Ohio; Shearman & Sterling & Wright, 


Boykin C. Wright, of New York, N. Y. 


FRANK S. Kioes, United States District Judge. 


Final Decree as to Corning Glass Works 


The plaintiff, United States of America, 
having filed its Amended Complaint herein on 
the 19th day of March 1946; and the de- 
fendant Corning Glass Works having ap- 
peared and filed its answer to such complaint 
denying the substantive allegations thereof; 
and the plaintiff and said dependant Corn- 
ing Glass Works by their attorneys, having 
consented to the entry of this final decree 
herein; 

NOW, THEREFORE, without adjudi- 
cation of any issue of fact or law herein and 
without admission by said defendant Corn- 
ing Glass Works in respect of the issue, 
and before the taking of any testimony and 
without trial, and upon the consent of the 
parties hereto, and the Court being advised 
and having considered the matter, it is 
hereby 

ORDERED, ADJUDGED AND DE- 
CREED, as follows: 's 


I, 


[Jurisdiction] 

The Court has jurisdiction of the subject 
matter hereof and of the parties hereto; and 
the Amended Complaint states a cause of 
action against defendant Corning Glass 
Works, under the Act of Congress of July 
2, 1890, entitled “An. Act to Protect Trade 
and Commerce Against Unlawful Restraints 
and Monopolies”, and the Acts amendatory 
thereof and supplementary thereto, and un- 
der the Act of Congress of August 27, 1894, 
commonly known as the Wilson Tariff Act, 
and the Acts amendatory thereof and sup- 
plementary thereto. 


II 
[Definitions] 


The following terms, as used herein, shall 
have the meanings ascribed to them: 
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(a) ‘Corning’? means defendant Corning 
Glass Works, a corporation organized and exist- 
ing under the laws of the State of New York, 
with its principal office at Corning, New York. 

(b) The term ‘‘flat glass’, as used in this 
decree, shall be understood to have the meaning 
generally recognized in the trade to include 
glass manufactured in sheet form, whether sub- 
stantially flat or not, including window glass, 
plate glass, safety glass, tempered glass and 
sheet glass, or any of them, but not including 
glass made of special compositions for special 
uses. 

(c) The term ‘‘plate glass’’ as used herein, 
shall mean flat, transparent glass, the surface 
of which has been ground and polished. This 
glass can be made by grinding and polishing 
window glass, but usually is made from plate 
glass blanks which are formed by rolling molten 
glass into sheets. 

(d) The term ‘‘window glass,’’ sometimes 
designated in the trade as sheet glass, thin 
glass, common window glass and heavy crystal 
sheet glass, as used herein, shall mean a flat, 
drawn, transparent, unground and unpolished 
glass with a finish known as fire finish formed 
when the glass passes from a molten to a hard 
state. 

(e) The term ‘‘safety glass,’’ as used herein, 
shall mean only laminated glass and tempered 
flat glass. The term ‘“‘laminated glass’’ shall 
mean a glass sandwich consisting of two or 
more pieces of flat glass (either plate or win- 
dow) with a layer of transparent plastic ad- 
hesive material interspersed between them, 
which results in a product that tends to adhere 
when broken rather than scatter in sharp pieces 
as would otherwise tend to occur. It is pro- 
duced generally out of two pieces of plate glass 
or two pieces of window glass. The term ‘‘tem-) 
pered flat glass,’’ as used herein shall mean flat, 
glass as that term is generally used in the 
trade, whether substantially flat or bent, other 
than figured or wired glass, which has been 
strengthened by being heated and suddenly 
cooled. : 

(f) The term ‘‘sheet glass,’’ as used herein, 
shall mean window glass, single (347), double 
See and heavy sheet, and plate glass in sheet 
orm. 
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III 
[Applicability of Judgment] 


The provisions of this decree applicable 
to defendant Corning shall apply to each 
of its subsidiaries and to its successors, and 
assigns and to each of its officers, directors, 
agents, nominees, employees, or any other 
person acting under, through or for such 
defendant. The term subsidiary shall mean 
any corporation more than 50% of the 
shares of which, entitled to vote at the 
time, are owned or controlled by Corning, 
either directly or indirectly. 


IV 
[Activities Enjoined] 


Defendant Corning be and hereby is en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agree- 
ment, understanding, plan or program with 
any person: 

(A) To allocate or divide markets, or to 
assign or allocate quotas or exclusive or 
dominant interests in any market for flat 
glass. 

(B) To refrain from producing, distribut- 
ing or selling flat glass, or to refrain from 
competing in any territory or market in the 
production, distribution, or sale of flat glass. 

(C) To resttict, determine or limit the 
production, distribution or sale of flat glass. 

(D) To limit, restrict or prevent the 
importation into or exportation from the 
United States of flat glass. 

(E) To exclude any person from any 
market for flat glass or to determine the 
terms or conditions to be imposed upon or 
required of any person for the manufacture, 
purchase, sale or distribution of flat glass. 

(F) To fix, maintain, or adhere to prices, 
terms or conditions for flat glass to be sold, 
leased, licensed, or distributed in, or im- 
ported into or exported from the United 
States. 

V 


(A) Defendant Corning be and hereby 
is enjoined and restrained from observing, 
executing or entering into any contracts, 
agreements, arrangements or understand- 
ings with Pittsburgh Plate Glass Company, 
Libbey-Owens-Ford Glass Company, Blue 
Ridge Glass Company, Adamston Flat 
Glass Company, W. M. B. Sine, Rolland 
Glass Company, American Securit Com- 
pany, American Bicheroux Company and 
any flat glass manufacturer, foreign or 
domestic, or any of them, which prohibit, 
limit or restrict the manufacture or sale of 
flat glass by providing any restriction as a 
condition (a) to the exchange of infor- 
mation relating to the manufacture of flat 
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glass, or (b) to the exchange of rights to 
all United States Letters Patent now owned 
or controlled by Corning and all United 
States Letters Patent under which it has 
power to issue licenses or sub-licenses re- 
lating to the manufacture of flat glass, or 
(c) to the exchange of rights to future 
patented or unpatented processes relating 
to the manufacture of flat glass or (d) to 
the exchange of rights to improvements on 
presently existing processes relating to the 
manufacttire of flat glass; or which in any 
other way prohibit, limit or restrict the 
manufacture or sale of flat glass. 

(B) Defendant Corning be and hereby 
is enjoined and restrained from observing, 
executing or entering into any contracts, 
agreements, arrangements or understand- 
ings with Pittsburgh Plate Glass Company, 
Libbey-Owens-Ford Company, Franklin 
Glass Corporation, American Securit Com- 
pany, American Bicheroux Company and 
any flat glass manufacturers, foreign or 
domestic, or any association of such manu- 
facturers, or between or through any combi- 
nation of any natural person, partnership 
or corporation, foreign or domestic, which 
prohibit, limit, restrict or attempt to pro- 
hibit, limit or restrict the manufacture, dis- 
tribution and sale of flat glass in the United 
States, or the sale or shipment of flat glass, 
directly or indirectly, into or out of the 
United States, or to possessions and terri- 
tories of the United States. 

(C) The individual defendants, Amory 
Houghton and William H. Curtiss, be and 
hereby are enjoined after ninety (90) days 
from the effective date hereof from holding, 
directly or indirectly, any measure of con- 
trol, through ownership of stocks or bonds 
or otherwise, of any of the corporate de- 
fendants herein, other than Corning; or 
from holding an office or directorship in 
any such other defendant corporation; pro- 
vided that this shall not apply to employ- 
ment by defendant Blue Ridge so long as 
Corning shall continue to be a stockholder 
of Blue Ridge. 

(D) Defendant Corning be and hereby 
is enjoined and restrained from acquiring 
or holding stock or other financial interest 
in any domestic patent holding company 
organized for the purpose of engaging in 
the acquisition and licensing of tempering 
and other processing patents that may be 
used in the manufacture of flat glass, except 
after an affirmative showing that such acqui- 
sition will not tend to restrain or lessen 
competition provided that this provision 
shall not be applicable to such a holding 
company in which Corning owns all of 
the controlling stock; or from acquiring 
or holding stock or other financial interest 
in more than one domestic corporation 
engaged in the manufacture of flat glass, 
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except after an affirmative showing that 
such acquisition will not tend to restrain 
or lessen competition. Such showing shall 
be made before this Court upon thirty 
(30) days’ notice to the Attorney General, 
and if satisfied the Court may permit such 
acquisition upon such terms and conditions 
as may be appropriate. In the event that 
Blue Ridge shall hereafter make or sell 
flat glass then and thereupon Blue Ridge 
shall be deemed for the purposes of this 
subparagraph V(D) to be a corporation en- 
gaged in the manufacture or sale of flat 
glass. 

(E) Defendant Corning be and hereby 
is ordered and directed to proceed, immedi- 
ately upon the entry of this decree, to sell 
all of the capital, stock and any other 
financial interest held by it in defendant 
American Securit Company, and until such 
sale thereof is effected Corning shall not 
exercise any voting rights thereon, either 
directly or indirectly; and Corning shall 
convey to the purchaser or purchasers 
under such sale or sales all its right, title 
and interest in said capital stock or other 
financial interest in American Securit Com- 
pany. In this connection Corning is hereby 
perpetually enjoined and restrained from 
selling to any of the other defendants here- 
in any of said capital stock or other financial 
interest in American Securit Company; and 
Corning and its officers, directors, agent, 
nominees, employees or any other person 
acting under, through or for it be and are 
hereby perpetually enjoined and restrained 
from acquiring any right, title or interest 
in said American Securit Company. And 
it is hereby further provided that, in the 
event that the sale of all of said capital 
stock or other financial interest in said 
capital stock or other financial interest in 
said American Securit Company shall not 
have been consummated within three (3) 
years from the date of the entry of this 
decree, Corning, on application for leave 
to continue to hold, shall show to the 
Court, on thirty (30) days’ notice to the 
Attorney General, why said sale has not 
been consummated; and that, upon any and 
each said sale, Corning shall submit to the 
Court, with notice to the Attorney General 
a statement or statements in writing con- 
taining the name or names of the person 
or persons 10 whom said stock or other 
financial interest in American Securit Com- 
pany shall have been sold or otherwise 
transferred, and the date or dates thereof. 


VI 


[Licensing Directed] 


Defendant Corning be and hereby is 
directed to grant to any applicant making 
written request therefor a non-exclusive, 
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non-assignable and unrestricted license, save 
for and at a uniform and reasonable royalty, 
under any and all of the patents enumerated 
and described in the schedule hereto attached 
and marked “Schedule A,” to use the in- 
ventions of said patents for the production 
of flat glass. Said patents have not here- 
tofore been used in the flat glass industry 
or licensed by Corning for use in said in- 
dustry. Any applicant, in the flat glass field, 
for any such license who fails to agree with 
Corning upon a reasonable royalty to be 
paid thereunder may apply to the Court, 
upon thirty (30) days’ notice to Corning 
and to the Attorney General, at Washing- 
ton, D. C., to determine the reasonable royalty 
so to be paid. 


VII 
[Acts Permitted] 


Nothing in this judgment shall prevent 
defendant Corning from availing itself of 
the benefits of (A) the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, (B) the Act of Congress of 
1937, commonly called the Miller-Tydings 
proviso to Section 1 of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies,” or (C) the Act 
of Congress of July 2, 1940, 54 U. S. Stat- 
utes, Chapter 515, page 724 (Title 19 U. S. 
Code, Sec. 1337 (a)). 


VIll 


[Access of Department of Justice to 
Records and Interviews] 


For the purpose of securing compliance 
with this decree and for no other purpose, 
duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or an As- 
sistant Attorney General, and on reasonable 
notice to defendant Corning made to its 
principal office, be permitted (1) access 
during the office hours of said defendant, 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of said defendant relating to any 
matters contained in this decree; and 
(2) subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matters; provided, however, that no infor- 
mation obtained by the means provided 
in this paragraph shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department except 
in the course of legal proceedings to which 
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the United States is a party for the purpose 
of securing compliance with this decree, or 
as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the amendment, modification or termi- 
nation of any of the provisions thereof, for 
the enforcement of compliance therewith and 
for the punishment of violations thereof. 


SCHEDULE A 


List of Patents Referred to in Par. VI 


1,951,950 issued 3-20-34—to Walter H. Rising. 
Heated article is placed in a cooling box whose 
surfaces reflect radiated heat from body of the 
article back into the edges. 1,981,560 issued 
11-20-34—to Jesse T. Littleton. Heated article 
is placed in a cooling box whose surfaces are 
blackened or polished to absorb or reflect ra- 
diant heat from the glass article. 2,009,748 
issued 7-30-35—to Robert G. Sherwood. Cold 
article is placed in a heating box whose sur- 
faces have different rates of radiation opposite 
different portions of the article. After non- 
uniform heating in this box the article is uni- 
formly cooled. 2,042,610 issued 6-2-36—to Jesse 
T. Littleton. Air jet tempering equipment in 
which each jet nozzle is surrounded by an ex- 
haust duct. Air blown against the article is 
withdrawn in the immediate area of the point 
it strikes. 2,052,254 issued 8-25-36—to W. W. 
Shaver. Agitated liquid bath used as the chill- 
ing media in the tempering process. 2,068,799 
issued 1-26-37—to Edwin M. Guyer. Tempering 
a glass article by heating it internally with a 
high frequency field while cooling the outside 
with air jets. 2,143,796 issued 1-10-39—to Chas. 
John Phillips. Heating a glass article in a 
bath which will slightly etch and ‘‘fortify’’ the 
glass and then chilling in a cooler bath of the 
same media. 2,145,119 issued 1-24-39—to Jesse 
T. Littleton. Heating a glass article at a fairly 
high temperature until uniformly heated then 
subjecting it briefly to a much higher tempera- 
ture to heat the surfaces only immediately be- 
fore chilling. 2,145,128 issued 1-24-39—to C. J. 
Phillips. Chilling a heated glass article in a 
molten salt bath containing an alkali nitrate 
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and either lead nitrate or an alkaline earth 
nitrate. 2,146,224 issued 2-7-39—to C. J. Phillips. 
Heating and/or chilling a glass article in a 
molten salt bath containing an alkali salt of 
chromie acid. 2,148,630 issued 2-28-39—to How- 
ard R, Lillie and W. W. Shaver. Method of 
raising the strain release temperature of a 
tempered glass article by tempering it to a 
higher degree than desired and decreasing the 
internal stresses by a prolonged heat treatment. 
2,188,608 issued 1-30-40—to Littleton, Lillie and 
Shaver. Heating kiln having a floor covered 
with soft water soluble refractory powder. 
2,198,739 issued 4-30-40—to C. J. Phillips. Tem- 
pering baths having a ‘‘chilling power’’ between 
water and light oils, 2,205,180 issued 6-18-40— 
to W. W. Shaver. Tempering baths containing 
a mixture of sodium nitrate and potassium 
nitrate. 2,205,181 issued 6-18-40—to W. W. 
Shaver. Addition of certain treating materials 
to molten salt baths to prevent them from be- 
coming alkaline in use. 2,263,489 issued 11-18-41 
—to Ralph K. Day. Ternpering glassware by 
chilling in a molten salt bath. 2,271,038 issued 
1-27-42—to W. W. Shaver. Heating and chilling 
glass articles in differently heated sections of 
the same salt bath. 2,285,595 issued 6-9-42—to 
Littleton, Lillie and Shaver. Control of the 
rate of chill in producing tempered glass to 
produce very high surface stresses and relatively 
low internal stresses. 2,285,596 issued 6-9-42— 
to Littleton, Lillie and Shaver. Control of the 
rate of chill in producing tempered glass to 
produce low surface stresses and higher internal 
stresses. 2,311,846 issued 2-23-43—to Littleton, 
et al. A tempered glass article (which could, 
theoretically, be a flat glass article) produced 
by method of #2,285,595. 2,353,038 issued 7-4-44 
—to John K. Jackson. Method of removing 
sludge from salt baths used for tempering glass. 
2,359,222 issued 9-26-44—to Kiehl] and Shaver. 
Shield for preventing undesired radiation from 
thin glass during transfer between heating and 
cooling processes. 1,886,445 issued 11-8-32—to 
F, A. Delano, 1,922,922 issued 8-15-33—to F. A. 
Delano. These patents cover one way vision 
window panes in which one side is made up 
of a series of parallel planes or arcs angularly 
disposed to one another. The result is to give 
an overall prismatic effect, but if a person 
stands close to the pane and looks through only 
one of the parallel strips, he can see through 
the sheet. 2,009,167 issued 7-23-35—to F. A. 
Delano. This patent is complementary to the 
above two and achieves the same result by 
staining parallel stripes on the surface of the 
glass or by including parallel colored stripes in 
a plastic layer forming the center. 


[157,490] Aetna Portland Cement Company et al., The Cement Institute et al., Blaine 
S. Smith et al., Calaveras Cement Company et al., Marquette Cement Manufacturing 
Company, Huron Portland Cement Company, Superior Portland Cement, Inc., North- 
western Portland Cement Company, Riverside Cement Company, Universal Atlas Cement 
Company, California Portland Cement Company, and Monolith Portland Cement Com- 


pany, et al. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. October Term, 
1945, April Session, 1946. September 20, 1946. Amended September 24, 1946. 


Petitioners, cement manufacturers, use a multiple basing point system of pricing. The 
Federal Trade Commission issued an order prohibiting cement companies from combining 
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employ this system and any system resulting in identical prices. On appeal, the Court 
et nddertiia ores and heide stat the Commission’s findings were indefinite and did not 
connect specific manufacturers with specific violations. The Court concludes the legisla- 
tive history indicates that Congress is unwilling to require f. o. b. factory pricing, and thus 
to make all uniform delivered price systems and all basing point systems illegal per se. 
See Robinson-Patman Act annotations, Vol. 1, {| 2212.592; Federal Trade Commission Act 
annotations, Vol. 2, | 6125.121, 6125.402, 6375.66, 6380.60, 6380.63. 


Setting aside Federal Trade Commission cease and desist order in Dkt. 3167. 


For petitioners: George S. Leisure, James R. Withrow, Jr., Ira C. Werle, Henry Her- 
rick Bond, William G. Compton, Dorr Casto, Breck P. McAllister, George Ragland, Jr., and 
E. K. Hanlon, all of New York City; Edward A. Zimmerman, Harold W. Norman, Wm. 
R. Engelhardt, all of Chicago, Ill, and Roscoe Pound, Cambridge, Mass.; Walter C. 
Fox, Jr., Marshall P. Madison, Herbert W. Clark and Chaffee E. Hall, all of San Fran- 
cisco; A. W. Witherspoon of Spokane, Wash.; Charles Wright, Jr., of Detroit, Mich.; 
F. A. LeSourd of Seattle, Wash.; S. Harold Shefelman of Seattle, Wash.; Louis W. Myers 
of Los Angeles, Cal.; John H. Hershberger, Elleridge H. Condee of Chicago, Ill.; Alex W. 
Davis, Robert B. Murphey, Los Angeles, Cal.; William D. Burnett of Los Angeles, Cal. 


For respondent: Walter B. Wooden. 


Before EvANs, Major and Kerner, Circuit Judges. 


Major, Circuit Judge. These are petitions, 
joint and several, filed on behalf of the Ce- 
ment Institute, 74 cement producers and 23 
individuals, officers and agents of the In- 
stitute, for review of and to set aside or 
modify an order to cease and desist issued 
by the Federal Trade Commission July 17, 
1943, against the petitioners (respondents 
before the Commission and referred to in 
this opinion as such). 


Nine separate briefs have been filed by this 
court on behalf of respondents, seven singly 
by seven of the corporate respondents in 
Nos. 8371, 8373, 8386, 8389, 8393, 8399 and 
8402. One brief has been filed on behalf of 
59 corporate respondents, No. 8360, the Ce- 
ment Institute and certain officials thereof, 
No. 8361, and certain other officers and 
agents of the Institute, No. 8410. Another 
brief has been filed on behalf of seven of 
the corporate respondents, No. 8372. In No. 
8409, the corporate respondents rely upon 
the points made by Aetna, e¢ al., in No. 8360. 
These briefs comprise a total of about 775 
printed pages. In reply, the Commission has 
filed a brief of more than 300 pages. Reply 
briefs have been filed by respondents with a 
total of about 444 pages. In addition, re- 
spondents have filed what is designated as 
Appendix A, consisting of four volumes con- 
taining a voluminous digest or statement of 
facts. This court heard oral argument for 
three days, April 30, May 1 and May 2, 1946. 
This argument was reported, transcribed and 
furnished to the court in a volume which 
totals more than 550 pages. 


Some twenty pages of the Commission’s 
findings are devoted to the naming of the 
corporate respondents and a narration of cer- 
tain information pertaining to each. So far 
as here material, such information has to do 
with the naming of the State of incorpora- 
tion of each corporate respondent, the loca- 
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tion of its place of business as a producer of 
cement, the date when each became a mem- 
ber of the Institute, and the period during 
which it continued as such. The corporate 
respondents are located in thirty-six dif- 
ferent States, in fact in all portions of the 
United States. Eleven of such respondents 
are located in Pacific Coast States west of 
the Rocky Mountains. 

The Commission’s complaint consists of 
two counts, both charging that “for more 
than eight years last past, respondents have 
maintained and now have in effect a com- 
bination among themselves to hinder, lessen, 
restrict and restrain competition in price, 
among producing respondents * * * made 
effective by mutual.understanding or agree- 
ment to employ, and by the actual employ- 
ment of * * * what is known as a multiple 
basing point system of pricing,” which re- 
sults in the quoting of an identical delivered 
price by all producers who seek business at 
any given destination. This combination is 
alleged to be an unfair method of competi- 
tion, in violation of Sec. 5 of the Federal 
Trade Commission Act. 

Count 1, under a heading entitled “Methods 
for making system effective,’ enumerates 
other practices and means used cooperatively 
in pursuance of and in support of the alleged 
combination, as follows: (1) an agreement 
to determine prices by using freight rates 
contained in freight rate books prepared and 
distributed by the Institute, regardless of the 
accuracy of such rates and with the alleged 
result that official tariffs are nullified; (2) 
an agreement to eliminate diversions of ce- 
ment in transit, which allegedly result in 
concessions in delivered prices to the trans- 
ferees; (3) an agreement to thwart the 
efforts of the Federal government to secure 
f.o.b. mill prices on cement; (4) an agree- 
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ment arbitrarily to classify customers and 
to sell only to middlemen who fall within 
an agreed and arbitrary definition of a 
cement dealer’’’; (5) mutual understanding 
and concerted action to use uniform terms 
of sale and discounts; (6) an agreement to 
prevent price competition resulting from the 
sale of foreign cement, and (7) the inter- 
pretation and formulation by the Institute 
of official policies for the industry where 
individual action might result in breaking 
down the pricing system. 

Count 2 charges that delivered prices made 
pursuant to the combination as alleged in 
count l are not actual prices received because 
they include the cost of transportation; that 
the true prices of each seller are the amounts 
realized at the mill (called “mill nets’) after 
deduction of such transportation costs; that 
the variations in such mill nets have resulted 
from the alleged combination to use the 
“multiple basing point system” and consti- 
tute discriminations in price by each seller 
among his customers; and that the effect is 
to injure, destroy and prevent competition 
in price among producing respondents in 
violation of Sec. 2 of the Clayton Act, as 
amended by the Robinson-Patman Act. 


[Discrimination Among the Customers| 


It will thus be noted that the restraint on 
competition alleged in both counts of the 
complaint is between producing respondents 
and that the discriminations alleged in count 
2 are among the customers of each seller. 
In other words, there is no allegation of 
restraint on competition between customers, 
and no allegation of discriminations between 
customers of different producing respondents. 

Answers were filed by all respondents, 
denying all allegations of the complaint as 
to understanding, agreement or combination. 
Many of the answers also set forth various 
affirmative defenses predicated upon their 
individual practices and policies. 


[History of Action] 


From December 1, 1937 until November 
29, 1940, with some short intervals, evidence 
was taken before a trial examiner appointed 
by the Commission. This evidence consists 
of about 49,000 pages of oral testimony and 
over 50,000 pages of exhibits. The trial ex- 
aminer filed his report on the evidence in 
May 1941, to which exceptions were filed by 
respondents. Briefs were filed and oral argu- 
ment was had before the Commission in 
April and May 1942. On July 17, 1943, the 
Commission entered its findings and conclu- 
sions, which cover 171 pages of the printed 
record. It also entered its Order to Cease 
and Desist and certain ancillary orders 
denying motions theretofore made by the 
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respondents. The petitions to review and set 
aside the Commission’s order were filed in 
this court July 26, 1943. Pursuant to exten- 
sion of time granted, respondents on March 
20, 1944 filed their statement of points anda 
motion to adduce additional evidence. By 
order of this court dated July 31, 1944, the 
motion to adduce additional evidence was 
denied, without prejudice to its being re- 
newed at the time of hearing on the merits. 


[Fundamental Issues] 


The contested issues are stated by the 
respective parties in numerous and divers 
ways. They present questions both factual 
and legal. We think the fundamental issue 
under count 1 of the complaint may be 
divided into two parts, (1) whether the 
Commission has found that respondents have 
entered into a nation-wide conspiracy, as 
charged, to restrain competition in price in 
the sale of cement by use of the multiple 
basing point system of pricing, in violation 
of Sec. 5 of the Federal Trade Commission 
Act, and (2) whether such finding, if made, 
is substantially supported by the record and 
constitutes a violation of law. 


Under count 2, the issue appears to be 
whether the combination or conspiracy al- 
leged in count 1, if found to exist, resulted 
in variances in the mill net prices of the 
respective corporate respondents and vari- 
ances in their respective delivered price 
quotations not accounted for by differences 
in the respective costs of delivery, thereby 
constituting unlawful discriminations in 
price between customers of the same cor- 
porate respondent under Sec. 2 of the Clay- 
ton Act as amended. 


Numerous other issues are raised by rea- 
son of respondents’ contentions (1) that the 
Commission committed prejudicial error in 
the reception of evidence upon which its 
findings were in whole or in part predicated, 
as well as in the rejection of evidence; (2) 
that the order to cease and desist exceeds 
the jurisdiction of the Commission and 
should be set aside for that reason, and (3) 
that the decision of the Supreme Court in 
Cement Mfrs. Protective Assn. v. United 
States, 268 U. S. 588 (generally referred to 
as the old Cement case), makes res judicata 
or is otherwise determinative of the issues 
relevant to count 1 of the complaint. The 
issues just stated are common to all of the 
respondents. 

Certain other issues are raised which are 
pertinent only to some of the respondents. 
Such issues include (1) that assuming that a 
nation-wide conspiracy has been found as 
charged, there is neither finding nor proof 
that certain of the respondents were mem- 
bers thereof; (2) that respondents have been 
deprived of the constitutional rights of due 
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process of law because of the bias and preju- 
dice of the Commission and its pre-judgment 
of the case, and (3) that the Commission 
is without jurisdiction as to certain respond- 
ents because their sales of cement were 
made solely within the State in which their 
mills are located and they are in no manner 
engaged in interstate commerce. 


[Nature and History of Cement Industry] 


At this point it seems pertinent to make 
a general statement relative to the cement 
industry. Cement is a binding agent which, 
when mixed through the agency of water 
with sand, stone or other such ingredients, 
produces concrete or mortar. It is a perish- 
able product which cannot readily be stored 
and is therefore produced and purchased by 
the user as needed. The location of cement 
mills is determined primarily by availability 
of raw materials, but sources of fuel, prospec- 
tive demand and proximity and access to 
markets are also considered. The first mill 
for the commercial manufacture of cement 
in this country was established in Pennsyl- 
vania some seventy years ago. Prior to that 
time cement was imported from abroad. 
Subsequently, its manufacture gradually 
spread until there are now cement producing 
plants located in at least thirty-six States. 
On the date of the complaint, July 2, 1937, 
the 74 producing respondents were operating 
144 cement mills and 19 packing plants. 
Such mills in all but a few instances are 
located at the site of the primary raw mate- 
rial, that is, limestone or shale. Some mills, 
however, are located with reference to the 
source of fuel. Packing plants are invariably 
located at or near large points of consump- 
tion, and bulk cement is shipped by water 
in large quantities to these points for pack- 
ing and sale. Numerous maps found in the 
record show that there are several areas 
where a number of mills are grouped in 
close proximity to each other. 


Cement is not marketed on a national 
scale. As found by the Commission (Par. 
3 (a))*: “Cement is a heavy and bulky com- 
modity and the cost of transporting it from 
point of manufacture to point of use gen- 
erally constitutes a substantial part of the 
delivered cost. Freight charges of 30¢ to 60¢ 
per barrel for delivery are quite usual, 
charges approximating $1 per barrel are not 
uncommon, and in extreme instances the de- 
livery charges sometimes reach amounts 
such as $1.33, $1.52, and $1.71 per barrel. 
The high transportation cost constitutes one 
of the factors which have contributed to 
the extension of the manufacture of cement 
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throughout the United States.” The mar- 
keting area of each mill is thus limited by 
freight and competitive price factors, and 
most mills sell the bulk of their output with- 
in a radius of not more than two to three 
hundred miles from the mill. 

Cement is used largely in the construction 
of permanent structures. This accounts for 
the fact, no doubt, that there is little if any 
competition between the users of cement and, 
as we have already noted, the competition 
alleged to be restrained is confined to that 
between producers, and the discrimination 
between customers of the same producer. 
As to the use made of cement, finding 3 (b) 
states: “Cement is used in street and high- 
way construction, in water power, irrigation, 
and flood control works, in most heavy con- 
struction work, in general building, in vari- 
ous public projects, in the production of 
blocks, pipes, and other products, and in 
many other ways. In some of these uses ce- 
ment constitutes a very substantial part of 
the total cost of all materials used in the 
project.” 

Cement perhaps more than any other 
product is highly standardized. This was 
recognized in the old Cement case, wherein 
the court stated (page 591): “Cement is a 
thoroughly standardized product.” This fact 
is also recognized by the Commission. Find- 
ing 20 (b) states: “For many years the 
minimum specifications for portland cement 
have been standardized and all cement has 
been sold subject to such minimum specifica- 
tions.” The record discloses that minimum 
standards for cement have been steadily in- 
creased since standard specifications were 
introduced by the.American Society of Civil 
Engineers and the American Society for 
Testing Materials in 1904. While the Com- 
mission has found that cement produced by 
some mills has exceeded the minimum speci- 
fications, the record discloses without con- 
troversy that buyers will not pay more for 
one brand than another, regardless of varia- 
tions above the minimum standards. In other 
words, it is an interchangeable product and, 
as some of the witnesses stated, “Cement is 
cement.” Inthe complaint it is alleged, “* * * 
a difference in delivered price of only one 
cent (1¢) a barrel will deflect business away 
from one manufacturer to another.” Find- 
ing 9 (a) states: “A difference in price as 
small as one cent per barrel may divert busi- 
ness from one seller to another.” The Com- 
mission in its brief states:? “* * * a difference 
of only a fraction of a cent per barrel on 
sealed bids for large Government orders 
will ordinarily determine the award.” 


1The Commission’s findings are arranged in 
paragraphs designated by numbers, Some_of 
the paragraphs contain numerous’ sub-para- 
graphs which are designated by letters. Here- 
after, in referring to a finding, the numeral 
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will indicate the paragraph and the letter the 
sub-paragraph. 

2? Hereafter, when quoting the Commission, it 
will be from its brief filed in this court unless 
otherwise noted. 
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Cement is usually packaged in paper or 
cloth bags containing 94 pounds each, and 
when thus packaged four bags constitute a 
barrel of cement, the gross weight of which 
is 380 pounds. As found by the Commission 
(3 (c)): “Manufacturers customarily market 
cement by sales to dealers for resale * * *, 
In periods of normal business, sales to 
dealers constitute the most important chan- 
nel of distribution * * *.” This finding goes 
on to point out that during the depression 
years of 1930 to 1937, sales were made to 
governmental agencies on a large scale. 


_There are some 30,000 dealers located in 
cities, towns and hamlets throughout the 
country. Each dealer is free to handle sev- 
eral brands of cement if he chooses; in fact, 
most of them handle several, and substan- 
tially all handle more than one. The Com- 
mission concedes that dealers are the 
“backbone” of the business. There is volu- 
minous evidence in support of respondents’ 
assertion that dealers are practically unani- 
mous in their desire to purchase on a destina- 
tion price basis. The Commission does not 
dispute this assertion; in fact, it substantially 
corroborates it. Finding 7 (a) states: “Sub- 
stantially all sales of cement by the cor- 
porate respondents are made on the basis 
of a delivered price; that is, at a price deter- 
mined by the location at which actual de- 
livery of the cement is made to the pur- 
chaser.’’ Commission’s counsel stated before 
the examiner: “If there is anything that I 
think has been shown in this case over and 
over again, and shown by us, it was the usual 
method of requesting business on a destina- 
tion basis.” The reason buyers are so in- 
sistent that cement be sold at a destination 
price is their desire to know how much it 
will cost them delivered. This is especially 
true of contractors who use large amounts 
of cement. The difficulty otherwise con- 
fronting the buyer who wants to know the 
cost at delivery is that he is required to 
figure the complicated railroad tariffs which 
constitute a material part of such cost. There 
is also much evidence to the effect that pro- 
ducers of cement, in common with producers 
generally, are dependent upon the favor of 
their customers and must establish their 
salés policies so as to meet their approval. 
All cement, however, was not sold on a de- 
livered price basis. Some was sold on an 
f.o.b. plant basis, and the Commission made 
no finding of a refusal on the part of re- 
spondents to sell on the latter basis. 


The Duration of the Alleged Conspiracy 


The complaint fixed no time as to the 
inception of the alleged conspiracy but merely 
alleged its existence “for more than eight 


3 There originally were 75 corporate respond- 
ents but the order directs that the case be 
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years.” The complaint was tiled July 2, 
1937, and the Institute was organized in 
August 1929. Evidently it was intended to 
fix the inception of the conspiracy charged 
at a time prior to the organization of the 
Institute. In fact, the case appears to have 
been tried upon the theory that the con- 
spiracy had been in existence for as long as 
thirty-five years. Respondents assert that 
upon the filing in this court of the Com- 
mission’s brief they learned for the first time 
that it was the Commission’s position that 
the conspiracy charged came into existence 
with the organization of the Institute. Un- 
doubtedly this assertion is sustained by the 
record and the Commission’s brief, The 
Commission states: “Each of the corporate 
petitioners [respondents] * * * for a sub- 
stantial period of time, directly associated 
itself with and constituted a part of the com- 
bination through membership in the Insti- 
tute * * *.” At another point: “The conspiracy 
charged was against the Institute and its 
members. It is what they did during the 
existence of the Institute that constituted 
the conspiracy and the order to cease and 
desist is directed only against those things.” 
Referring to the Institute, the Commission 
further states: “It is the chief common bond 
which united them, the common purpose 
which is the core of every conspiracy.” 
Again the Commission states: ‘The findings 
as to their Institute membership are suff- 
cient to make them responsible for the In- 
stitute’s program,” 

It appears rather plain that the Commis- 
sion first took a definite stand as to the time 
of the inception of the conspiracy when con- 
fronted with respondents’ contention that 
the old Cement case was res judicata of 
the issues here involved, and that the Com- 
mission improperly considered evidence as 
to the practices and customs of the cement 
industry prior to the organization of the In- 
stitute. In reply to respondent’s contention 
in this respect, the Commission states: “As 
stated elsewhere we rely upon the acts of 
the Institute and its members since 1929 
and upon our right to rebut petitioners’ [re- 
spondents’] claim and evidence that the 
system was the byproduct of normal com- 
petitive evolution in prior years.” 


The Order to Cease and Desist 


The order is directed against the In- 
stitute, its officers and agents, and 74 cor- 
porate respondents.® It enjoins respondents: 

‘‘t #* * from entering into, continuing, co- 
operating in, or carrying out any planned com- 
mon course of action, understanding, agree- 


ment, combination, or conspiracy between and- 
among any two or more of said respondents, 


closed as to respondent Castalia Portland Ce- 
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or between any one or more of said respond- 
ents and others not parties hereto, to do or 
Perform any of the following things: 

‘1, Quoting or selling cement at prices calcu- 
lated or determined pursuant to or in accordance 
with the multiple basing-point delivered-price 
System; or quoting or selling cement pursuant 
to or in accordance with any other plan or 
system which results in identical price quota- 
tions or prices for cement at points of quota- 
tion or sale or to particular purchasers by re- 
spondents using such plan or system, or which 
prevents purchasers from finding any advantage 
in price in dealing with one or more of the 
respondents against any of the other re- 
spondents. 

‘2. In connection with or in aid or support 
of any plan, system, acts, or practices prohib- 
ited in paragraph 1 above [then follow sixteen 
injunctive paragraphs which we summarize in 
footnote 4]. 

“3. Discriminating in price between or among 
their respective customers by systematically 
charging and accepting mill net prices which 
differ by the amounts necessary to produce de- 
livered costs to purchasers identical with de- 
livered costs available to such purchasers 
through purchases from other respondents. 

“4. Using any means substantially similar 
to those specifically set out in this order with 
the purpose or effect of accomplishing any of 
the things prohibited by this order.’’ 


We set forth the order at this point for 
the purpose of clarifying a somewhat con- 
fused situation as to the precise objective 
of this proceeding. The order leaves no 
room for doubt but that the purpose of the 
Commission is to outlaw not only the mul- 
tiple basing point price system but any and 
all price systems which permit the selling 
of cement “pursuant to or in accordance 
with any other plan or system,” which re- 
sults in identical prices or which prevents 
purchasers from buying from one producer 
at a less price than from another. The 
order further makes plain that it is the pur- 
pose of the Commission to require each pro- 
ducer to sell cement on an f.o.b. mill price 
basis. The numerous other acts enjoined 
(see footnote 4) are practices which the 
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complaint alleges were utilized for the pur- 
pose of making effective the multiple basing 
point system and are referred to by the 
Commission as acts of implementation. In 
other words, the order enjoins not only the 
use of a multiple basing point price system 
but all acts and practices in aid or support 
of such system. It is evident, so we think, 
that if the record fails to disclose the al- 
leged combination or if its use be not il- 
legal, the acts and practices alleged to 
support such system become immaterial. 


Moreover, paragraph 3 of the order ap- 
pears to be directed against respondents in 
their individual capacity, thereby ignoring 
the charge of combination or conspiracy. 
As we understand the Commission’s argu- 
ment, itso concedes. It states: ‘Paragraph 
3 is by its nature applicable only to the 
respective corporate petitioners [respondents], 
but to a practice which to the extent used 
by all would in effect recreate the system 
and have the same effect in making de- 
livered prices identical.” If our construc- 
tion of this paragraph is correct, it means 
that the charge of combination is little more 
than a pretense to get all the members of the 
industry, leaders and followers alike, into 
the same proceeding and before the same 
court. Further, this paragraph would pro- 
hibit each individual respondent from ab- 
sorbing freight even though done in good 
faith to meet an equally low price of a com- 
petitor. That this is the Commisston’s pur- 
pose is in effect conceded. In response to 
criticism directed at this paragraph by re- 
spondents the Commission states: “This 
case will have been litigated in vain if peti- 
tioners’ [respondents’] views prevail on this 
subject, even though other provisions of the 
order were to stand.” 


The Cement Institute 


The Cement Institute (hereinafter referred 
to as the Institute) is a voluntary unincor- 
porated trade association. It was organized 


*(a) Refusing to sell f. 0. b. mill; (b) re- 
fusing, when selling f. 0. b. mill, to allow pur- 
chasers to provide any means of transportation 
to any place they desire; quoting or selling 
cement: (c) (d) at f. o. b. mill prices adjusted 
to equalize differences in freight from other 
differently located mills, (e) at delivered prices 
equivalent to the price base plus common car- 
rier transportation charges from any point other 
than the actual shipping point, (f) at delivered 
prices which ‘‘systematically’”’ include common 
carrier transportation factors, greater or less 
than the actual costs thereof from the shipping 
point to destination, (g) at delivered prices 
which ‘‘systematically’’ include a freight factor 
representing common carrier transportation 
charges higher than the transportation actually 
employed, (h) at destination cost figures with 
the requirement that for invoicing purposes, the 
f. o. b. mill price shall be determined by speci- 
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fled deductions, (i) to any Government Agency 
So as to deprive the Government of any part 
of the benefit of land grant or other special 
common carrier rates; (j) collecting, circulat- 
ing, or exchanging information concerning com- 
mon carrier transportation charges to be used 
as a factor in pricing; (k) attempting to con- 
trol the destination or use of cement after the 
acquisition of title by the purchaser; (1) de- 
termining or using any basis of classifying cus- 
tomers; (m) determining the types of projects 
or purchasers to whom sales will or will not 
be made direct; (n) collecting and circulating 
or exchanging statistical data which reveal the 
individual production, stocks, sales, or ship- 
ments of any producer; (0) spying upon or 
threatening. to boycott customers who deal in 
imported cement; (p) determining discounts 
and other terms of sale. 
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in August 1929 by fourteen cement pro- 
ducers located in the northeastern part of 
the United States. As found by the Com- 
mission, its purpose was the promotion of 
the mutual interests of its members, and it 
has functioned through its officers, trustees, 
committees, and other agents. Its member- 
ship increased to forty by June 1930, but 
such membership had declined to twenty by 
May 1931. Its membership remained sta- 
tionary until June 1933 when a campaign 
was inaugurated to obtain members so as 
to make the Institute the representative of 
the industry in order to comply with the 
N.I.R.A. in the submission of a proposed 
code. Under these circumstances, substan- 
tially all cement producers joined the In- 
stitute. At the time of the issuance of the 
complaint in the instant proceeding there 
were seventy-six members, representing 
about 95% of the productive capacity of the 
industry. Finding 5 states: “During a 
period of about 18 months beginning in 
November 1933, when partial self-govern- 
ment for the cement industry was authorized 
under the terms of the National Industrial 
Recovery Act, the Institute was the re- 
pository of the authority delegated and 
through its control of the Code Authority 
controlled the administration of the Code 
for the Cement Industry * * *,” 


Has the Commission Found the Combina- 
tion Alleged in Its Complaint 


[Criticism of Commission’s Findings] 


This brings us to the highly controverted 
issue as to whether the findings sustain the 
charge of combination alleged in the com- 
plaint and therefore the order under re- 
vew. Closely related is the further issue 
as to whether the findings, even though suf- 
ficient, are supported by substantial evi- 
dence. In connection with the combination 
charged it is important to keep in mind that 
the Commission no longer relies upon a 
combination existing “for more than eight 
years last past,” but upon a combination 
which had its inception in August 1929 when 
the Institute was organized. As already 
noted, the findings are extremely lengthy, 
and we might add complicated, and difficult 
to comprehend. It is asserted and re- 
asserted by respondents that the findings 
are vague, ambiguous, indefinite, uncertain, 
that there is no finding of the combination 
relied upon, and further that many of the 
findings are predicated upon incompetent 
testimony. It is especially emphasized by 
many of the respondents that assuming the 
combination charged to have been found, 
there is no finding which discloses how or in 
what manner they became or were members 
thereof. After a long and careful study of 
the situation, we are very definitely of the 
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view that there is much merit in the criticism 
directed at the findings, notwithstanding the 
vigorous defense interposed by the Com- 
mission. 


[Contention that Membership in the Institute 
Alone Makes Each Respondent Respon- 
sible for the Institute’s Program] 


As already shown, it is the Commission’s 
contention that the Institute was “the chief 
common bond which united them,” and the 
fact of membership alone is sufficient “to 
make them responsible for the Institute’s 
program.” As already shown, the Institute 
was organized in 1929, and findings 1 (a) 
to (z), (2a) to (2z), (3a) to (3z), and (4a) 
fix the dates when each corporate re- 
spondent became a member. We have al- 
ready shown the number of members at the 
beginning, as well as the increase and de- 
cline in such membership up to the time of 
the filing of the complaint. From what has 
been shown, it definitely appears that of the 
respondents who were members when the 
complaint was filed, thirty-nine had never 
been members prior to the N.I.R.A. period, 
and fifty-nine had not been members for 
at least two years prior thereto. 

Numerous of the findings are predicated 
upon statements and activities of the In- 
stitute and its members during the N.I.R.A. 
period, as well as testimony of what hap- 
pened in the industry long prior to the or- 
ganization of the Institute, now referred to 
as background testimony, which together 
with certain other testimony respondents 
challenge as incompetent. Some of this al- 
leged incompetent testimony upon which the 
findings, in part at least, are predicated will 
be subsequently considered. 


The Commission states: “Only by evi- 
dence that an individual member was un- 
aware of what objectives were being pursued 
by the Institute, and that his own policy 
and practice were completely at variance 
with that objective, can there be any ground 
for contention that particular corporate 
petitioners [respondents] were not properly 
found to have been partners with the others.” 
This is a novel and dangerous rule to be 
followed in the establishment of a con- 
spiracy. It would place the burden upon 
the one charged to prove that he was not 
a member. The assertion is not supported 
by any authority, so far as we are aware, 
and must be rejected. Neither do we think 
that mere membership in the Institute, 
especially in view of the fact that a large 
majority of the instant respondents were 
persuaded or induced to become members 
for the purpose of enabling the industry to 
cooperate with the Federal government in 
the time of emergency, creates the slightest 
inference that they were members of an 
unlawful combination or conspiracy. 
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[Commission Contends the Institute ts the 
Vehicle Employed by the Alleged 
Combination] 


Finding 7 (0), strongly relied upon by the 
Commission in support of its thesis that 
the Institute was the vehicle employed by the 
alleged combination, states: “When the In- 
stitute was organized in August 1929, the 
statement of purposes contained in the articles 
of association included these provisions: 

“To adopt and promulgate a Code of Ethics 
for the government of the members. 

“To establish and maintain all such lawful 
trade customs and usages [italics ours] for the 
protection of the members as the Institute may 
deem advisable. 

“The multiple basing-point delivered-price 
system was one of the ‘customs and usages’ 
to be maintained.” 


The Commission contends that the In- 
stitute by its express purpose to “maintain 
all such lawful trade customs and usages” 
actually embraced and made the multiple 
basing point price system a part of its pro- 
gram. We think such contention is palpably 
untenable. If the system was lawful at that 
time, as the Institute and everybody else for 
that matter thought by reason of the deci- 
sion in the old Cement case which had been 
decided only a few years previously, then 
it was included in the language quoted. If, 
however, it was unlawful, there certainly can 
be no inference from the language quoted 
that it was the express purpose of the In- 
stitute to maintain it. 

Finding 7 (0) continues by quoting from 
the Code of Ethics adopted by the Institute, 
which was in effect only until the beginning 
of the N.I.R.A. Code period. One declara- 
tion from this Code labels as an unfair trade 
practice the diversion of carload shipments 
of cement from their original destination to 
some other for the purpose of enabling the 
purchaser to obtain cement at less than the 
market price at the point of final delivery. 
Other statements from the Code have to do 
with provisions which should be included in 
a contract for the sale of cement, and a 
recommendation that prices be made f.o.b. 
a specific destination or destinations. Find- 
ing 7 (p) relates in the main to activities in 
connection with the N.R.A., and concludes: 
“The multiple basing-point delivered-price 
system was continued in full operation dur- 
ing the NRA Code period.” 

Finding 12 (c) refers to a recommenda- 
tion by the Institute that no freight allowances 
be shown on invoices, and that receipted 
freight bills be accepted as part of payment 
of invoices. The finding goes on, however, 
to state that the recommendation was re- 
jected by respondents. 


Finding 8 (d) has to do with rate books 
published by the Institute in order to pro- 
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vide common freight rate factors for pricing 
purposes. Findings 8 (h), (m) and (n) refer 
to the dissemination by the Institute of land 
grant freight rates. Finding 13 (a) refers 
to the services rendered by the Institute 
in connection with specific job contracts. 
Without a detailed discussion of these vari- 
ous activities of the Institute as found, it is 
sufficient to state that they are all within the 
legal sphere of a trade association, as held 
in the old Cement case. 


It is also material to note some of the things 
the Institute did not do. Except for open 
price filing under the N.R.A. Code and for 
three months thereafter, there was no ex- 
change of prices or price data among the 
members through the Institute or otherwise, 
and the Institute did not receive from mem- 
bers or send out to them any reports as to 
prices, either daily or otherwise. Even in 
the specific job contract reports, prices were 
omitted, although the old Cement case held 
that inclusion of prices in such transactions 
was lawful. The Institute did not receive 
or send out any information as to basing 
points, base prices, change of mills from 
non-base to base, or vice versa. Even the 
freight rate books were not limited to rates 
from basing points, although under the old 
Cement case they might have been so limited. 
The Commission does not find that any 
pricing practice of the industry generally or 
that any pricing practice or policy of any 
respondent was developed or changed by or 
through membership in the Institute or by 
or through any act of the Institute. Most 
important of all perhaps is that there is no 
finding ‘that the Institute either had or ex- 
ercised any power-or authority or could or 
did impose any restriction upon the activi 
ties of its members. 


[Background Testimony | 


Findings 5 and 6 have to do with what 
is now asserted to be background testimony. 
In the former, it is stated that the Associa- 
tion of American Portland Cement Manu- 
facturers was organized in 1902 and that in 
1916 its name was changed to Portland 
Cement Association. Between 1907 and 
1911, several members of the Association of 
American Portland Cement Manufacturers 
were also members of the Association of 
Licensed Cement Manufacturers. The Ce- 
ment Manufacturers Protective Association 
was organized in 1916, and remained active 
until shortly before the decision of the Su- 
preme Court in 1925 in the old Cement case. 


Finding 6 (a) states that cement producers 
from 1902 to the present time have evidenced 
a strong aversion to free competition and 
that its members have “by understandings 
and agreements, developed and maintained 
substantial uniformity of action among them- 
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selves with respect to practically every mar- 
keting procedure which involves price or 
other competition.” It goes on to point out 
that many of the current practices of the 
industry originated in agreements as long as 
20 to 30 years ago. The finding then con- 
tains this remarkable statement as applicable 
to the instant situation: “Some of the re- 
spondents have been parties to substantially 
all of these activities; other respondents 
have participated in a lesser degree, or fully 
or partially for shorter periods of time; other 
respondents have been mere followers, 
adopting and supporting the practices of 
their more active associates; and a few re- 
spondents have from time to time, for vari- 
ous reasons, participated only reluctantly 
in some of the practices, and have occasion- 
ally opposed for a time particular instances 
of group action.” It will thus be noted that 
the respondents are divided into four classes, 
some who have been active, some less active, 
some mere followers, and some who only 
participated in some of the practices some 
of the time. No attempt is made here or 
elsewhere to classify the various respondents 
or the particular practices in which they 
have participated or the period of such par- 
ticipation. 

Finding 6 (a) states that the cooperative 
activity among cement producers commenced 
with the A.A.P.C.M. in 1902 and continued 
to the present time. Finding 7 (i) refers to 
the period of time during which the multiple 
basing point price system evolved and quotes 
from the minutes of a meeting of the 
A.A.P.C.M. held in December 1904. A 
resolution was adopted at that meeting and 
statements were made by representatives of 
certain cement producers. Also is quoted a 
statement by a representative of Lehigh 
made at an association meeting in Phila- 
delphia in 1905, and also statements made 
by certain other representatives of the in- 
dustry. Further, extracts are quoted from 
a report made by a chairman of the com- 
mittee on trade and from a letter written in 
1908. Finding 7 (j) relates to certain patent 
litigation which resulted in a decision in 
1906 and which was compromised by the 
issuance of a license to certain named cement 
manufacturers. Finding 7 (k) is an excerpt 
from minutes of an A.A.P.C.M. meeting in 
1910 designed to show that certain Michigan 
mills had agreed to follow the prices fixed 
by Lehigh. 

Finding 8 (b) states that members of the 
industry commenced the preparation and 
publication of special freight rate books in 
1914, which was continued until 1922 in 
much the same form as was subsequently 
supplied by the Institute. Finding 8 (d) 
contains extracts from three letters written 
in 1916 and 1918 relating to the C.M.P.A. 
freight rate books. Finding 13 (c) contains 
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excerpts from reports relating to specific job 
contracts of A.A.P.C.M. in 1915 and of 
P.C.A. in 1919. Finding 14 (b) contains 
numerous excerpts from meetings of the 
A.A.P.C.M, in 1905, 1906, and 1915, relating 
in the main to the conditions of sale and 
agreement to standardize the customs and 
usages of the cement trade and certain other 
trade policies, which it is asserted demon- 
strate collective action. Finding 14 (c) has 
to do with a pamphlet adopted by the P.C.A. 
in 1919, containing various recommenda- 
tions adopted by that association. It is per- 
tinent to note that this finding states that 
the P.C.A. was “largely composed of re- 
spondents herein,’ without designation as 
to which respondents are referred to. Find- 
ing 15 (b) contains excerpts from minutes of 
A.A.P.C.M. meetings in 1903, 1904, 1910 and 
1911, relating to over-production of cement 
resulting in lower prices. Finding 17 (b) 
contains excerpts from reports issued by 
A.A.P.C.M. in 1915 and P.C.A. in 1919, dealing 
with recommendations as to the definition of a 
dealer, which it is asserted shows concerted 
action which “began many years ago.” 
Finding 20 (a) refers to minutes of a meet- 
ing of the A.A.P.C.M. in 1904, recommenda- 
tions of the same association in 1915, and 
recommendations by the P.C.A. in 1919, con- 
cerning the standardization of cement which 
it is asserted shows “collective action by the 
cement industry.” Finding 20 (c) contains 
a statement made by a cement manufac- 
turer in 1904, designed to show that cement 
was to be sold according to “agreed specifi- 
cations.” 


The Commission contends that the pro- 
priety of this background testimony is 
sustained by substantial judicial precedents, 
and cites American Tobacco Co. v. United 
States, 147 F. 2d 93, which was a criminal 
conspiracy case. The court held that his- 
torical evidence of the relation of defendant 
corporations to the old American Tobacco 
Company, which had been dissolved as an 
unlawful combination, was admissible (page 
119) “for the purpose of throwing light upon 
the subsequent offenses, acts, and practices 
charged” against the defendants. and whether 
such evidence did throw any light upon them 
was “properly a question for the jury.” It 
will be noted the defendants in that case 
were the same as those connected with the 
old company, concerning which the back- 
ground testimony was held admissible. In 
the instant proceeding the situation is quite 
different. Thirty-one of the present re- 
spondents against whom this evidence was 
offered were not even in existence prior to 
1916. Twenty-five of the present respondents 
were not in existence during the life of 
C.M.P.A. Between 1902 and 1929, when 
the present conspiracy is asserted to have 
had its inception, there are wide gaps of 
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time during which no proof was offered that 
the cement industry were members of any 
trade association or engaged in any cooper- 
ative activity. Thus between 1922 when the 
C.M.P.A. was dissolved and August 1929 
when the Institute was organized, there was 
no association in existence. The evidence 
relating to the old A.A.P.C.M. extends no 
later than 1915. Thus there is a gap of four- 
teen years between that time and the or- 
ganization of the Institute. The evidence 
relating to the old A.L.C.M. is prior to 1911. 
In the evidence relating to it there is a gap 
of eighteen years prior to the organization 
of the Institute. 

Much of this background testimony was 
before the Supreme Court in the old Cement 
case, and we know of no reason why it all 
could not have been used if deemed material. 
The Commission, in referring to the success- 
ful contention of the cement industry in that 
case states: “That same contention was suc- 
cessfully made in Cement Mfrs. Protective 
Association v. U. S., but it is obvious that 
it would not have prevailed had the historical 
facts disclosed by the evidence here in ques- 
tion been before the Court and had it been 
relied on by the Government.” As already 
stated, some of this background testimony 
was before the court, but whether so or not, 
it ill behooves the Commission at this late 
date to infer that government counsel at 
that time was so incompetent as to fail either 
to offer or rely upon evidence material to 
its case. The Commission also states: 
“Petitioners thus had every opportunity to 
meet this evidence long before they closed 
their defense * * *,” We doubt the ac- 
curacy of such an assertion in view of the 
fact that some of this testimony antedated 
the hearing by 35 or 40 years, but in any 
event it is a lame excuse for the use now 
sought to be made of it. Again the Com- 
mission reiterates: “The conspiracy charged 
was against the Institute and its members. 
It is what they did during the existence of 
the Institute that constitued the conspiracy 
and the order to cease and desist is directed 
only against those things.” 

The Commission accuses respondents of 
using this old evidence “as the beginning of 
a continuing conspiracy” as the basis for 
their argument on res judicata and estoppel, 
that is, “it is the same alleged conspiracy” 
which had its “origin” before 1925, the year 
the old Cement case was decided by the 
Supreme Court. There is no basis, how- 
ever, for the inference or accusation that this 
theory of continuous conspiracy was con- 
ceived by respondents. The record discloses 
indisputably that it was promulgated and 
fostered by the Commission. The com- 
plaint charged a combination “for more than 
eight years last past.” The complaint was 
filed July 2, 1937, and the Institute organized 
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in August 1929, “More than eight years,” 
of course, placed its inception prior to the 
organization of the Institute. Just how long 
before was not disclosed. The record shows 
unmistakably, however, that the case was 
tried by the Commission on the theory that 
the conspiracy had its origin some 25 or 30 
years prior to the filing of the complaint and 
that it was in continuous operation up to 
that time. Moreover, the findings them- 
selves strongly indicate that at the time they 
were drawn the Commission was still pro- 
ceeding on such theory. It was only when 
the Commission’s brief was filed in this court 
that it first planted its position upon the 
ground that the conspiracy here alleged 
originated in 1929. 


From what we have said it is perfectly 
plain that this background testimony was 
not used “for the purpose of throwing light 
upon the subsequent offenses, acts, and 
practices charged,” but that it was used as 
a part of the foundation upon which the 
finding of combination was predicated. 


[N.R.A. Code Period] 


We now come to the findings based upon 
respondents’ activities during the N.R.A. 
Code period from 1933 to May 27, 1935. As 
already shown, the Institute was a trade 
association that applied to the President of 
the United States, under the provisions of the 
National Industrial Recovery Act of June 
16, 1933, for the approval of a Code of 
Fair Competition for the cement industry. 
Some 57 of the corporate respondents be- 
came members of the Institute at that time 
for the express purpose of participating in 
the formation of and compliance with such 
Code. It is the contention of the respondents 
that all evidence as to activities of the In- 
stitute and its members in the preparation 
and submission to the N.R.A. of proposals 
for a Code of Fair Competition and amend- 
ments thereto for the industry, and all evi- 
dence as to the terms of the Code itself and 
its amendments, and as to activities in com- 
plying with its provisions and its adminis- 
tration by the Code authority, is incom- 
petent, and that findings predicated upon 
such evidence are improper. 


This contention arises from the provision 
of the N.I.R.A. exempting certain activities 
performed in compliance with the provisions 
of the Act from the provisions of the anti- 
trust laws. The findings covering this period, 
like those referring to the background, are 
numerous and strongly relied upon by the 
Commission in support of its asserted find- 
ing of the combination charged. We shall 
refer to only a few of the many findings 
which come within this category. Finding 
7 (p) recites a proposal by the Institute for 
the proposed Code, which was never ap- 
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proved, that all cement should be sold f.o.b. 
point of delivery except that quotations to 
the Federal government should be f.0.b. mill 
where land grant rates are involved. Find- 
ing 11 (g) recites a provision of the Code, 
declaring it an unfair method of competition 
by any transportation agency which makes 
concessions by rebate or otherwise. Finding 
12 (b) recites a provision in the Code making 
it a violation to divert shipments of cement 
from one destination to another. Finding 
13 (f) contains a Code provision relating to 
the terms and conditions of sale. Finding 
14 (f) contains a provision concerning cash 
discount. Finding 17 (d) relates to a pro- 
vision of the Code having to do with dealers 
and various classes of buyers. Finding 20 (a) 
refers to a Code provision as to standard 
specifications for cement. 


Numerous other findings incorporate cor- 
respondence between the Institute and the 
Code authorities, correspondence between 
members of the industry relative to Code 
provisions and those proposed, as well as 
other statements made by representatives of 
some of the respondents relative to the same 
subject matter. We have read all this evi- 
dence as it appears in respondents’ appendix 
and if it reveals anything it is the great 
divergence of opinion which existed between 
members of this industry. It was with 
difficulty that many of them were persuaded 
to agree to what was proposed and done in 
connection with the Code. In fact, some 
never did agree. They were a queer lot of 
conspirators. 

The Commission contends that all this 
evidence as to their activities and Code 
agreements is competent to show the con- 
tinuity of their objectives and methods “be- 
fore, during, and after such period.” The 
Commission, referring to respondents’ con- 
tention as to this evidence, asserts: “From 
a logical standpoint it is a preposterous 
proposition and from the standpoint of 
judicial precedent it has no support.” The 
Commission further argues in support of its 
contention that it cannot be rationally con- 
tended that respondents can be protected 
by a statute “unanimously held unconstitu- 
tional and therefore void ab initio.” 

Both respondents and the Commission 
rely upon the same cases in support of their 
respective contentions, namely Dietzgen Co. 
v. Federal Trade Commission, 142 F. 2d 321, 
and United States v. Socony-Vacuum Oil Co., 
310 U. S. 150. We do not see how the 
Commission derives any comfort from the 
decision of this court in the Dietzgen case. 
The price fixing combination charged in that 
case was based upon what happened sub- 
sequent to the invalidation of the N.I.R.A. 
The court states (page 324): “It [the Com- 
mission] also found that petitioners com- 
plied with the N.R.A. Code prices from 
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November, 1933, to May 27, 1935, when the 
Supreme Court declared the pertinent part 
of the Act unconstitutional. In June of that 
year, the petitioners’ representatives again 
met and agreed to keep the N.R.A. Code 
prices in effect * * *.” The opinion then 
goes on to recite the agreements which were 
made concerning the price structure. The 
court (page 329) made this pertinent ob- 
servation: “* * * the N.R.A. permitted price 
fixing. In fact, it decreed price fixing. It 
is true, it was allegedly enacted to meet a 
temporary condition, an emergency, but 
even So, price stabilization was its objective 
and its result.” The opinion proceeds to 
state what was done by the defendant after 
the death of the Code and that thereafter 
the defendant was not protected by its pro- 
visions. Ina footnote (page 329), this court 
made another pertinent observation: “We 
are convinced that notwithstanding this fact 
[the unconstitutionality of the Act], the 
Government was estopped to prosecute 
citizens who complied with N.R.A. codes 
* * * because the N.R.A. was presumably 
valid until by judicial pronouncement it was 
declared to be invalid * * *.” 


In the Socony case, the defendants were 
charged with having engaged in two con- 
certed buying programs, from February 
1935 to December 1936. The defense inter- 
posed in that case was not that the buying 
programs gained immunity under the N. I. 
R. A. but rather that the programs were 
undertaken and carried out with the knowl- 
edge and acquiescence of officers of the gov- 
ernment charged with responsibility in the 
administration of the Code, and that proof 
of those facts should be taken into consid- 
eration in order to judge the purpose, effect 
and reasonableness of their activities in 
connection with the buying program. That 
defense was rejected. In short, since the 
buying programs were admittedly not au- 
thorized under the Code, proof of knowl- 
edge and acquiescence by the government 
gave no immunity under the N. I. R. A. 
The court stated (page 228): “The offers 
of proof covering the background and oper- 
ation of the National Industrial Recovery 
Act and the Petroleum Code * * * were 
properly excluded, insofar as they bore on 
the nature of the restraint and the purpose 
or end sought to be attained.” If the de- 
fendants were not entitled to rely upon their 
activities during the Code period as an ex- 
planation for what they did subsequently, 
we think the Commission in the instant case 
is not entitled to rely upon what happened 
during the Code period to show a conspiracy 
either during that period or any other time. 

Assuming this evidence might be proper 
for the purpose of “illumination” on the 
same theory that the Commission seeks to 
justify the admission of background testi- 
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mony, it certainly is not admissible for the 
purpose of showing a conspiracy prior or 
subsequent to the N. I. R. A. period or a 
continuity of such conspiracy during such 
period. To hold that members of an in- 
dustry can be invited and perhaps required 
by the government to participate in a pro- 
gram for the general welfare under a 
promise of immunity and that evidence of 
their doings and activities in connection 
therewith can be used to hold them for a 
conspiracy would constitute a fraud, or per- 
haps confidence game would be a more 
appropriate designation. 


[One Incident Exaggerated by Commission] 


There is a great volume of other evidence 
which respondents assert was improperly 
considered by the Commission. We shall 
not go into it any further except as to one 
incident and we only mention this for the 
reason that the Commission has, in our 
judgment, exaggerated its importance be- 
yond all reason. A part of finding 7 (r) 
and a part of finding 21 (f) are predicated 
upon a letter dated May 17, 1934, written 
by John Treanor, president of respondent 
Riverside, to B. H. Rader, chairman of the 
Code Authority for the cement industry. 
We need not detail that portion of the 
letter contained in 7 (r). It appears that 
Rader as chairman of the Code Authority 
had been in negotiation with Barton W. 
Murray, Deputy Administrator of the Na- 
tional Recovery Administration, concern- 
ing the request of the latter for a provision 
in the Code permitting cement to be sold 
to the Federal government on an f.o.b. mill 
price. Treanor expressed the view in this 
letter that the request should be granted. 
In finding 21 (f) a portion of this same 
letter, apparently directed at some of:+the 
advertising indulged in by the Institute in 
defense of the basing point system, is 
quoted as follows: “‘Do you think any of 
the arguments for the basing-point system, 
which we have thus far advanced, will 
arouse anything but derision in and out of 
the government? I have read them all re- 
cently. Some of them are very clever and 
ingenious. They amount to this however: 
that we price this way in order to discour- 
age monopolistic practices and to preserwe 
free competition, etc. This is sheer bunk 
and hypocrisy [italics ours]. The truth is 
of course—and there can be no serious, 
respectable discussion of our case unless 
this is acknowledged—that ours is an in- 
dustry above all others that cannot stand 
free competition, that must systematically 
restrain competition or be ruined * * *,.’” 

Rader in his capacity as chairman of the 
Code Authority replied to this letter on 
May 21, 1934, in which he said among other 
things: “The Code Authority members feel 
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that they sent the proper kind of a tele- 
gram. It is not arbitrary, but it is not 
giving everything they ask for without a 
chance to explain it.” Treanor sent copies 
of his letter to eight other individuals who 
were associated with him on a recently ap- 
pointed group to study the industry’s public 
relations and to the president of the P. C. A. 
who also was participating in that work. 
It was not sent by Treanor or Rader to 
the other twenty-two members of the board 
of trustees of the Institute. The Commis- 
sion states: “The relation of the Institute 
to the basing point system and of the sys- 
tem to price competition was never more 
clearly and frankly stated than by John 
Treanor, one of the trustees of the Institute 
and at the time president of petitioner 
Riverside.” The Commission quotes in its 
brief the phrase from ‘Treanor’s letter, 
“sheer bunk and hypocrisy,’ on at least 
twelve different occasions. It commences 
and concludes its brief on that thesis. 


Treanor had died prior to the hearing. 
At the time his letter was offered, counsel 
for the Commission in arguing for its ad- 
missibility stated: “It is a part of the acts of 
the industry, of the Code Authority of the 
industry, of the Cement Institute, of which 
this man was a high official; and to argue 
that it is merely his personal expression— 
of course, everybody’s expression is per- 
sonal, but it frequently goes beyond a per- 
sonal responsibility and makes his associates 
responsible, if he is engaged with them 
in a common activity.” We think the letter 
was incompetent. In the first place, it was 
written to an official of the Code Authority 
during the N. R. A. period concerning a 
provision of the Code under consideration. 
In the next place, it contained no statement 
of fact but was clearly the expression of 
the opinion of the writer upon a question 
that was more legal than factual. It could 
hardly be classified as an act or statement 
in the execution or perpetuation of a con- 
spiracy even though it be conceded one was 
in existence. 


In Bridges v. Wixon, 326 U. S. 135, the 
court held that in an administrative pro- 
ceeding a written statement made by a per- 
son not a party to the proceeding was 
inadmissible, and on page 153 stated: “We 
may assume they would be admissible for 
purposes of impeachment. But they cer- 
tainly would not be admissible in any 
criminal case as substantive evidence. [Cit- 
ing cases.] So to hold would allow men 
to be convicted on unsworn testimony of 
witnesses—a practice which runs counter 
to the notions of fairness on which our legal 
system is founded.” Another pertinent ob- 
servation is found in United States v. Inter- 
national Harvester Company, 274 U. S. 693, 
703, where the court stated: “But it is en- 
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tirely plain that to treat the statements in 
this report—based upon an ex parte in- 
vestigation and formulated in the manner 
hereinabove set forth—as constituting in 
themselves substantive evidence upon the 
questions of fact here involved, violates the 
fundamental rules of evidence entitling the 
parties to a trial of issties of fact, not upon 
hearsay, but upon the testimony of persons 
having first hand knowledge of the facts, 
who are produced as witnesses and are 
subject to the test of cross-examination.” 
If Treanor had been living and called as a 
witness by the Commission, we think he 
would not have been permitted to express 
the opinion contained in this letter. We 
know no reason why its competency would 
be enhanced by the fact that it was recorded 
in writing long prior to the hearing and 
his death. 


[Pricing System] 


We have labeled finding 7 as the heart 
of the Commission’s case, which we after- 
ward consider in detail. At this point we 
refer to it only in connection with its bear- 
ing upon the combination alleged. It con- 
tains a hypothetical illustration of the 
operation of the pricing system involved. 
Finding 7(h) in part states: “It is equally 
plain that this formula, once put into opera- 
tion, is self-perpetuating in the sense that 
renewed understandings or agreements are 
not needed to maintain identical delivered 
prices over an indefinite period of time.” 
So we are informed by this finding that the 
multiple basing point price system is “self- 
perpetuating” and that “renewed under- 
standings or agreements are not needed.” 
Certainly this is no finding of the combina- 
tion or agreement here asserted. If it has 
any significance it is that when the Institute 
was organized in 1929 it was unnecessary 
to have an agreement or understanding be- 
cause the system which had been in use 
by the industry long prior to that time 
was self-perpetuating. This finding, rather 
than furnishing support for the alleged 
combination, is in reality a recognition of 
respondents’ contention that the pricing 
system was one of the trade practices long 
followed in the industry and that it was 
continued after 1929 without combination, 
conspiracy or agreement. 

Finding 7 (h) continues: “This formula 
was not evolved and put into operation at 
one stroke. It came into existence and its 
territorial application was extended from 
time to time as a result of understandings 
and agreements among cement manufac- 
turers.” By whom such “understandings 
and agreements” were had is not disclosed, 
but it is evident that the finding refers to 
cement manufacturers long prior to 1929. 
for the reason that there follows, in finding 
7 (h), (Gi), G), Ck) and (1) a recitation of 
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documentary and other evidence designed 
to show how the system was originated and 
practiced from 1901 to 1915. Finding 7 (m) 
states: “In southern California the basing- 
point system of pricing is modified by an 
elaborate system of zone prices applicable 
in certain areas. * * * The limited number 
of points at which sales are made makes 
it possible for each respondent to publish, 
and each has published, complete price lists 
showing the delivered prices at substantially 
all delivery points.” Again we are left in 
the dark as to which of the respondents 
used this so-called elaborate system of zone 
prices, but it is evident from this finding 
that such respondents did not use the sys- 
tem alleged in the complaint. Again, 7 (n) 
states: “The multiple basing-point delivered- 
price system was extended to western 
Washington in 1931. Its introduction there 
followed a price war which commenced 
when two new mills began operating in 
that territory, one in 1928 and the other in 
1929, and was approximately coincident 
with the leasing of one of these new mills 
by Superior Portland.” It is to be noted 
that the finding does not disclose by whom 
the system was extended to Washington 
or for what purpose, or by which, if any, 
of the respondents it was used. Certainly 
there is not even an inference that the sys- 
tem was used either in California or in 
Washington in connection with any com- 
bination or conspiracy. 


The entire findings are permeated with 
uncertain and indefinite terms, such as 8 
(b) “some of the present respondents,” 8 
(g) “by most of the corporate respondents,” 
8 (i) “respondents interested in particular 
bids,” 8 (1) “groups of respondents con- 
cerned in the same bid,” 8 (0) “certain res- 
pondents on the Pacific Coast,” 12 (c) “with 
a few exceptions respondents did not con- 
tinue to require,’ 13 (d) “a number of the 
corporate respondents,” 13 (g) “one of the 
corporate respondents,” 15 (b) “a number 
of the respondents herein,” 15 (c) “some 50 
of the corporate respondents herein,” 15 (f) 
“among many respondents,” 15 (g) “Some 
respondents,” 15 (i) “A few members of the 
Institute,” 17 (e) “by various of the cor- 
porate respondents,” 19 (a) “corporate res- 
pondents who sell cement in some of the 
larger seaport cities,” and 19 (b) “partici- 
pating respondents.” 

Up to this point there is no finding of 
the combination charged. The Commission, 
however, places its chief reliance in this 
respect upon findings 22 and 26. Finding 
22 is based upon the opinion testimony of 
numerous economists who testified in the 
proceedings concerning the application of 
the principles and theories of economics in 
hypothetical situations. The Commission 
stresses the following statement from find- 
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ing 22 (c): “When—as in the sale of cement 
—the price is established by the seller, the 
price leadership of the governing base mill 
is accepted by other sellers and there is no 
bargaining between buyers and _ sellers, 
fundamental requirements of a true market 
in the economic sense are lacking, and prices 
are not the result of market action in a 
true economic sense but merely expressions 
of a noncompetitive or monopolistic price 
structure.” 


We afterward discuss this finding in con- 
nection with the uniformity of delivery 
prices. At this point, it is sufficient to ob- 
serve that in our judgment it neither proves 
nor tends to prove the combination alleged. 
Perhaps it could be treated as an indictment 
of the basing point system, but even so the 
finding does not show that such use was 
by conspiracy in contrast to individual ac- 
tion. Furthermore, we are of the view that 
in the absence of actual fact proof, direct 
or circumstantial, the combination charged 
cannot be shown by opinion evidence. The 
Minnesota Rate Cases, 230 U. S. 352, 465; 
The Missouri Rate Cases, 230 U. S. 474, 
507; and Baltimore and Ohio R. R. Co. v. 
United States, 298 U. S. 349, 378. 


Finding 26 is the last of the long and 
complicated findings made by the Commis- 
sion. It states: “The Commission concludes 
from the evidence of record and therefore 
finds that the capacity, tendency, and effect 
of the combination maintained by the re- 
spondents herein in the manner aforesaid 
and the acts and practices performed there- 
under and in connection therewith by said 
respondents, as set out herein, has been and 
is to hinder, lessen, restrain, and suppress 
competition in the sale and distribution of 
cement * * *; to deprive purchasers of 
cement, both private and governmental, of 
the benefits of competition in price; to sys- 
tematically maintain artificial and monopo- 
listic methods and prices in the sale and 
distribution of cement * * * and otherwise 
to promote and maintain their multiple 
basing-point delivered-price system and ob- 
struct and defeat any form of competition 
which threatens or tends to threaten the 
continued use and maintenance of said sys- 
tem and the uniformity of prices created 
and maintained by its use.” 


It is argued by respondents that this is 
no finding of combination, that it only has 
reference to the “effect of the combination 
mamtained by the respondents.” We think 
there is merit to this criticism. It is difficult 
to comprehend why the Commission failed 
or neglected to make a forthright finding 
as to the combination charged, together with 
findings which would disclose in no uncer- 
tain terms how and in what manner each 
of the respondents became a member thereof. 
Assuming, however, that it is a finding of 
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combination, a reading discloses that it is 
predicated upon “the acts and practices per- 
formed thereunder and in connection there- 
with by said respondents, as set out herein.” 
This means, so we think, that the finding 
of combination, if such it be, is predicated 
upon all previous findings, many of which, 
as heretofore shown, are applicable to only 
some of the respondents without naming 
them. It also must be predicated in part 
upon findings based on background testi- 
mony, upon findings based on testimony 
relative to the N. I. R. A. period, and upon 
other testimony which we hold to be in- 
competent. We have no way of knowing, 
of course, the extent to which the incom- 
petent testimony and findings entered into 
the ultimate finding, but it is evident that 
they played no small part. 


The Commission apparently recognizes 
the weakness of its finding of a combination 
and states: “Besides the general finding of 
combination above quoted from Paragraphs 
Twenty-two and Twenty-six of the findings 
and applicable to all petitioners [respond- 
ents], there are similar findings in the fol- 
lowing paragraphs applicable to some or all 
petitioners [respondents] [italics ours] in 
their collective capacity * * *.” Then follow 
extracts from some thirty findings, covering 
more than three pages of the Commission’s 
brief which, as the Commission states, are 
applicable “to some or all petitioners [re- 
spondents].” Such findings, however, can- 
not in our opinion form the basis for the 
combination found in finding 26. In many 
of such findings it is plainly disclosed that 
some of the petitioners were pursuing one 
course and others.a directly opposite course. 
In fact, the Commission does not seriously 
contend that the innumerable findings ap- 
plicable “to some or all petitioners [re- 
spondents]” form any basis for the general 
finding of combination but revert to their 
original position that membership in the 
Institute alone is sufficient. It states: “We 
submit that such membership would, though 
it stood alone, make them all responsible 
for the acts and policies of the Institute 
as their joint agent.” The argument con- 
tinues: “After voluntary affiliation with the 
combination through membership in the 
Institute, and after having been apprised 
of its purpose to maintain the basing point 
system as above outlined, each has par- 
ticipated in the combination through its own 
use of a pricing system consonant with that 
for which the Institute was formed and 
which it has undertaken to preserve.” If 
the Commission thought that membership 
in the Institute alone, in connection with 
the use of the basing point system, was 
sufficient upon which a finding of combina- 
tion could be predicated, the question 
naturally arises as to why such a finding 
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was not made. We doubt if such a finding 
could be sustained, but whether so or not 
iS NOW immaterial. 


The Commission further argues: ‘We 
submit that after the Commission had de- 
cided that all the petitioners [respondents ] 
were parties to and participants in the com- 
bination it was proper to treat the declara- 
tions and acts of the respective petitioners 
{respondents] as the declarations and acts 
of all and to ignore in its conclusions the 
nice distinctions between the exact nature 
and degree of their respective participa- 
tions.” This perhaps would be a sound 
argument if it were predicated upon what 
happened. Of course, we have no way of 
knowing at what point the Commission de- 
cided that all the respondents were parties 
to the combination except as disclosed by 
its findings. As already shown, it made 
voluminous findings as to what might be 
termed overt acts in the law of conspiracy 
and then predicated its finding of combina- 
tion or conspiracy upon such overt acts. It 
placed the cart before the horse. 


If this were an ordinary proceeding we 
would return it to the Commission for the 
purpose of revising its findings if it could 
and so desired in the light of what we have 
said. However, we are confronted with 
what might be termed an extraordinary 
situation. As already observed, it will soon 
be ten years since this proceeding was 
initiated. After all, the status of the basing 
point price system is not to be determined 
merely from the factual situation. It in- 
volves a question of law which ultimately, 
and the sooner the better, must be decided 
by the Supreme Court. We think the case 
should be on its way up and not down. 
For this reason we shall not return it to the 
Commission but shall proceed to decide the 
legal issues involved. 


The Heart of the Commission’s Case. 


The heart of the Commission’s case, upon 
which it must stand or fall, is embodied in 
finding 7, which we shall consider in some 
detail. As a preface to such consideration, 
it is material to have in mind certain im- 
portant facts not in dispute: 


1. The overwhelming testimony is that 
the buyers of cement will not pay more for 
one brand of cement than for another: It 
is an interchangeable product. The com- 
plaint so recognizes, and finding 9 (a) 
states: “* * * a difference in price as small 
as one cent per barrel may divert business 
from one seller to another.” 


2. There is no exchange of price informa- 
tion between the respondents either through 
the Institute or otherwise. Finding 9 (e) 
states: “Except to the extent that the dis- 
semination of delivered prices during the 
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NRA Code period and some seven months 
thereafter necessarily carried with it an 
exchange of base prices, and except for 
limited direct exchanges among certain re- 
spondents which the record does not show 
to have been made under the auspices of 
the Institute, there has been no systematic 
exchange among the corporate respondents 
of basing-point prices or changes in such 
prices.” 


3. Likewise, there is no proof or finding 
of any exchange of information or any 
agreement among respondents concerning 
the price f.o.b. mill, 


4. Information concerning prices is ob- 
tained by respondents from their respective 
customers and salesmen. Finding 9 (e) 
states: “When a corporate respondent 
makes a change in its base price, written 
delivered-price quotations reflecting this 
change are usually sent to all customers. 
Through common customers and through 
salesmen in the field, information concern- 
ing this change reaches the other respond- 
ents selling cement in that area almost 
immediately.” 


5. There is no agreement either through 
the Institute or otherwise as to whether 
a respondent shall operate a base or non- 
base mill. Finding 7 (b) states: “The num- 
ber and identity of base and non-base mills 
change from time to time. A base mill may, 
for reasons its management considers suf- 
ficient, become a non-base mill, and, simi- 
larly, a non-base mill may become a base 
alle 

6. Dealers in cement and purchasers thereof, 
including governmental agencies, are almost 
unanimous in their desire to purchase on 
a basis of cost at the point of destination. 


7. There is no finding of an agreement 
among respondents of a refusal to sell at 
an f.o.b. plant price. 


[Euphonical Words Employed by the 
Commission] 


It is also interesting and perhaps per- 
tinent to note certain euphonical words 
employed by the Commission. It invari- 
ably employs the word “match” for “meet.” 
The importance which the Commission at- 
taches to this “matching of prices” rather 
than the “meeting of prices” is illustrated 
by the fact that in its brief it uses the 
former phrase not fewer than thirty-seven 
times. The purpose of this is obvious in 
the light of the language of the Supreme 
Court in the old Cement case and that con- 
tained in Sec. 2 (b) of the Clayton Act as 
amended. Another favorite word is “shrink.” 
It seldom speaks of “absorbing” freight in 
order to meet an equally low price of a 
competitor but invariably talks about “shrink- 
ing” the mill nets. It always speaks of 
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a “system” or “formula” and never a 
“method” of pricing, and the prices at the 
point of destination are always described 
as “identical” rather than “uniform.” 


[Sales at a Delivered Price] 


Finding 7 (a) states: “Substantially all 
sales of cement by the corporate respond- 
ents are made on the basis of a delivered 
price; that is, at a price determined by the 
location at which actual delivery of the 
cement is made to the purchaser.” It is 
pertinent to note in connection with this 
statement that sales are thus made because 
the market for cement is invariably at the 
buyer’s destination; that is, the dealers 
whom the Commission characterizes as the 
“backbone” of the business insist on know- 
ing how much it will cost delivered. This 
is also true generally of all purchasers of 
cement, including governmental agencies. 
That it is sold on this basis as a result of 
the demand of the buyer was conceded by 
counsel for the Commission on oral agree- 
ment. 


Finding 7 (a) continues: “In determining 
the delivered price which will be charged 
for cement at any given location, respond- 
ents use a multiple basing-point system.” 
Like many of the findings, the term “re- 
spondents” is indefinite and uncertain. Evi- 
dently it does not include all the corporate 
respondents. In fact, most of the Pacific 
Coast respondents deny that they have ever 
used this system of pricing. As already 
shown, the Commission concedes that the 
system used by som of these Pacific Coast 
respondents “is modified by an elaborate 
system of zone prices applicable in certain 
areas.” 


Finding 7 (a) continues: “The formula 
used to make this system operative is that 
the delivered price at any location shall be 
the lowest combination of base price plus 
all-rail freight. Thus, if Mill A has a base 
price of $1.50 per barrel, its delivered price 
at each location where it sells cement will be 
$1.50 per barrel plus the all-rail freight from 
its mill to the point of delivery, except that 
when a sale is made for delivery at a loca- 
tion at which the combination of the base 
price plus all-rail freight from another mill 
is a lower figure, Mill A uses this lower com- 
bination so that its delivered price at such 
location will be the same as the delivered 
price of the other mill. At all locations 
where the base price of Mill A plus freight 
is the lowest combination, Mill A recovers 
$1.50 net at the mill, and its location where 
the combination of base price plus freight 
of another mill is lower, Mill A shrinks its 
mill net sufficiently to equal that price. Under 
these conditions it is obvious that the high- 
est mill net which can be recovered by Mill 
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A is $1.50 per barrel, and on sales where it 
has been necessary to shrink its mill net in 
order to match the delivered price of another 
mill, its net recovery at the mill is less than 
$1.50.” 

This is a highly significant statement. The 
complaint contains no definition of the for- 
mula or system under condemnation, and the 
finding just quoted contains the only author- 
itative definition found in the record. It will 
be noted that the formula thus stated ignores 
non-base mills with their resultant phantom 
freight and is confined solely to base mills. 
In other words, according to the formula 
stated, it is complete and operative without 
the collection of any phantom or fictitious 
freight. 

Finding 7 (b) states: “Approximately half 
of the mills operated by the corporate re- 
spondents have base prices and are known 
as base mills. The other mills which have 
no base prices are known as non-base mills.” 
Neither in this finding nor in any other is 
it revealed which mills are base and which 
are non-base. Furthermore, it is asserted 
in a respondent’s brief and not denied by the 
Commission that “At the close of the taking 
of testimony in this case on November 29, 
1940 there were 138 cement mills and 15 
packing plants operating in the area east of 
the Pacific Coast. Of these, 96 were base 
mills, 15 were base packing plants and 16 
were mills located within 50 miles of one or 
more of the base mills. This total of 112 
mills and 15 packing plarits, scattered in 
thirty six states, represents 86% of the total 
productive capacity in this area.” Counsel 
for the Commission conceded in oral argu- 
ment that all of the Pacific Coast mills were 
base mills. : 

Finding 7(c) states: “Having no base 
price, a non-base mill quotes and sells ce- 
ment at delivered prices determined by the 
lowest combination of base price plus freight 
from base mills. The mill net of a non-base 
mill is therefore highest in its home location 
and is less at all other locations by the 
amount of the freight from its mill to the 
point of delivery to the purchaser.” While 
this finding has to do with non-base mills 
and the resultant fictitious or phantom 
freight, it is not included as a part of the 
definition of the formula or system under 
attack. 

Finding 7 (g) states: “The following is a 
hypothetical illustration of the system of 
pricing described: Assume that the base 
price of Mill A, located at Town A, is $1.50 
per barrel; that the base price of Mill C, 
located at Town G, is the same; that Mill 
B, located at Town D, is a non-base mill; 
and that the all-rail freight rates are as indi- 
cated. Then the delivered prices of cement 
in the several towns and the mill nets of the 
several mills would be as shown below: 
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of the pricing formula did not include a non- 
base. mill with its resultant phantom and 
fictitious freight, but in its hypothetical illus- 
tration it includes Mill B, a non-base mill. 
This leaves us in doubt as to whether the 
system charged and found to exist is com- 
plete by the use of base mills as described in 
the Commission’s formula with the resultant 
absorption of freight when selling in the ter- 
ritory where a competitor‘has an advantage 
freightwise, or whether the system neces- 
sarily embodies the employment of non-base 
mills, with the collection of phantom or fic- 
titious freight in territory contiguous to 
such mills. 


Finding 7 (h) states: “Excluding errors 
made in the application of this pricing for- 
mula, it is plain that it will inevitably result 
in identical delivered prices for cement at 
any given location by all sellers using it. 
It is equally plain that this formula, once put 
into operation, is self-perpetuating in the sense 
that renewed understandings or agreements are 
not needed to maintain identical delivered prices 
over an indefinite period time. [Italics ours. ] 
This formula was not evolved and put into 
operation at one stroke. It came into exist- 
ence and its territorial application was ex- 
tended from time to time as a result of 
understandings and agreements among ce- 
ment manufacturers.” 


While this finding states that the formula 
was “a result of understandings and agree- 
ments among cement manufacturers,” it does 
not state that there were any such under- 
standings and agreements which support the 
conspiracy charged in the instant case, which 
had its inception in 1929. In fact, as the 
record ¢learly discloses and as the Commis- 
sion concedes, any understandings or agree- 
ments had long been in existence prior to the 
instant conspiracy and as the finding states, 
“renewed understandings or agreements are 
not needed.” The formula, once put in oper- 
ation, is “self-perpetuating.” 

The hypothetical illustration in connec- 
tion with the awesome table shown in 7 (g) 
becomes simple when properly understood. 
For the purpose of reducing it to a simple 
and easily understood form we insert at this 
point a crude illustration of our own which 
illuminates the Commission’s illustration. 
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Frt. from A to B 10¢ 
Del. pr. at B $1.60 


Town B 
Frt. from A to C 20¢ 
Del. pr. at C $1.70 


Town C 
Frt. from A to D 30¢ 
Del. pr. at D $1.80 


Mill B—Non-base 
Town D 

Frt. from G to D 30¢ 
Del. pr. at D $1.80 


Town E 
Frt. from G to E 20¢ 
Del. pr. at E $1.70 


Town F 
Frt. from G to F 10¢ 
Del. pr. at F $1.60 


Mill C—Base pr. $1.50 
Town G 


We shall first consider the position of 
Mill A located at Town A and Mill C 
located at Town G, both of which are base 
mills with a base price of $1.50 According 
to the findings, there is no agreement be- 
tween Mills A and C as to their base price. 
Each is free to fix such price as it may ‘see 
fit. Towns B, C, D, E and F are located 
between Towns A and G and we assume are 
equidistant apart. The freight from Town A 
to Town B is 10¢, to Town C 20¢, to Town 
D 30¢, to Town E 40¢, to Town F 50¢, and 
to Town G 60¢. Conversely, the freight rate 
from Town G to Town F is 10¢, to Town E 
20¢, to Town D 30¢, to Town C 40¢, to 
Town B 50¢, and to Town A 60¢. Town D 
is midway between Towns A and G, so A 
has an advantage freightwise from its mills 
to all towns between Town A and Town D, 
and C likewise has a freight advantage from 
its mills to all towns between Town G and 
Town D. Both Mill A and Mill C desire to 
sell cement on a delivered price basis; in 
fact, they are virtually compelled to do this 
because of the demands of their customers. 
Mill A when selling at Towns B, C and D 
adds the actual freight to obtain the deliv- 
ered price, and Mill C does the same when 
selling at Towns F, E and D. Both Mill A 
and Mill C are on an equal footing freight- 
wise when they sell at Town D because D 
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is midway between the two mills. Each of 
them is compelled to sell at the same price at 
Town D or any other town, inasmuch as a 
difference of 1¢ would divert the business 
from one to the other. In this connection, it 
is pertinent to keep in mind that no price 
information has been exchanged between 
Mill A and Mill C (finding 9(e)). Further- 
more, it is not claimed that the Institute has 
received from or transmitted to either Mill 
A or Mill C any price information. The 
information which each has as to the price 
the other is quoting at Town D or any other 
town is obtained from their salesmen in the 
field and “almost immediately” relayed to 
the two mills respectively. (Finding 9 (e)). 


We suppose the Commission would not 
complain of their selling activities up to this 
point. However, Mill A is at a freight dis- 
advantage at Towns E, F and G, just as 
Mill C is at a freight disadvantage at Towns 
C, B and A. When Mill A undertakes to 
sell at Towns E, F and G, it finds that Mill 
C has a freight advantage at these towns of 
10¢, 20¢ and 30¢ respectively. Conversely, 
when Mill C undertakes to sell at Towns A, 
B and C, it finds that Mill A has a similar 
advantage. Thus these two competing mills 
are faced with a simple business proposition 
which can be solved in one of two ways, as 
their individual judgment may dictate. Each 
can confine its sales to the territory in which 
it has an advantage or can extend its busi- 
ness into the territory of the other. If they 
follow the former course, as the Commission 
would require them to do by its order, each 
will have a monopoly in its own territory 
and competition will be at an end. On the 
other hand, if the other course is pursued 
and they go into the territory where they are 
at a disadvantage freightwise, they neces- 
sarily must meet the price which they find 
there in order to sell. To enable them to do 
this, they absorb an amount of freight neces- 
sary to enable them to meet the price which 
they find. The same necessity which impels 
them to do this requires a reduction in their 
mill net in an amount equivalent to the 
freight which has been absorbed. 

Under the decision of the Supreme Court 
in the old Cement case (see also Maple Floor- 
ing Mfrs. Assn. v, United States, 268 U. S. 
563), this pricing method employed by Mills 
A and C is not in restraint of competition, 
even though it results in uniformity of price 
at each destination. Neither, according to 
this decision, is the fact that they use this 
pricing method concurrently any evidence 
that they are engaged ina conspiracy. Not- 
withstanding this plain decision of the Su- 
preme Court, the Commission now holds 
that the activities of Mills A and C consti- 
tute a restraint on competition and are unlaw- 
ful. Furthermore, the Commission contends 
that their concurrent use of this pricing 
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method is in and of itself evidence that they 
are engaged in a conspiracy. The Commis- 
sion by its order proposes to free commerce 
from this restraint by erecting a barrier mid- 
way between Mills A and C and requiring 
that they each sell only in their own freight 
advantage territory. We shall hereafter dis- 
cuss the uniformity of prices resulting from 
such a method of pricing, but at this point 
it is sufficient to observe that in our judg- 
ment the fact that Mills A and C sell at the 
same delivered price at all destinations is 
due to the fact that buyers of cement will 
not pay more for the cement produced by 
Mill A than that produced by Mill C, or 
vice versa. 

It would be interesting to know what the 
Commission’s position would be if Mill A 
and Mill C had determined to sell only in 
the territory where each had an advantage 
freightwise. According to the Commission’s 
theory, this uniformity of action would create 
an inference that they were acting in con- 
cert or by agreement. This inference having 
been made, we assume the Commission 
would have no difficulty in finding that A 
and C were in a combination to restrain 
competition. The fact is that the restraint 
which the Commission professes to discern, 
effected by freight absorption, is insignifi- 
cant as compared with that which would 
result if each sold only in its own backyard, 
as the Commission would have them do. 

Now we bring Mill B, a non-base mill 
located at Town D, into the picture. How- 
ever, this is not a part of the system accord- 
ing to the Commission’s formula definition, 
as heretofore shown. Being located midway 
between Town A where Mill A is located 
and Town G where Mill C is located, it em- 
ploys as a base either that of Mill A or 
Mill C. Evidently it collects phantom or 
fictitious freight on its sales at Town D and 
all other towns located nearer to Town D 
than to Towns A and G. Undoubtedly this 
constitutes a discrimination against its cus- 
tomers in those towns and is a violation of 
Sec. 2 (a) of the Clayton Act, as interpreted 
by the Supreme Court in Corn Products Com- 
pany v, Federal Trade Commission, 324 U. S. 
726, and Federal Trade Commission v. Staley, 
324 U. S. 746, and the Commission could 
proceed against Mill B and all others engag- 
ing in a similar practice. 

The most illogical argument of all is that 
of the Commission that the concurrent use 
of this pricing method is proof of the con- 
spiracy charged, this notwithstanding the 
fact that this method has long been in opera- 
tion in the industry and that it was not ini- 
tiated by the present respondents. As 
heretofore shown, the Commission found 
that the system is “self-perpetuating” and 
that “renewed understandings or agreements 
are not needed.” It seems obvious there 
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was no reason why respondents should enter 
any agreement or understanding either at 
the time of the commencement of the con- 
spiracy alleged or at any subsequent time. 

_ Continuing with this hypothetical situa- 
tion, how can there be the slightest inference 
that Mills A and C had an agreement to use 
the method depicted? How could Mill A, if 
it desired to do so, prevent Mill C from coming 
over and selling in the territory in which 
the former had a freightwise advantage? 
And conversely, how could Mill C prevent 
Mill A from doing likewise in the territory 
where C had a similar advantage? More- 
over, how could either Mill A or Mill C 
prevent the other from absorbing freight in 
order to meet the price of the other? And 
how could either prevent the other from re- 
ducing its mill net in so doing? 

Neither does the fact that Mill B in the 
exercise of its own judgment saw fit to estab- 
lish a non-base mill at Town D create the 
slightest inference of an agreement or con- 
certed action. It must be remembered that 
according to the Commission’s finding it was 
discretionary with Mills A, B and C as to 
whether they should be base or non-base 
mills. As the finding states, each may do so 
“for reasons its management considers suf- 
ficient.” (Finding 7(b).) What could pos- 
sibly be the motive for an agreement be- 
tween these three mills that Mill B should 
sell cement on the base established by Mills 
A and C? Again we ask, how could Mills A 
and C if they so desired prevent Mill B from 
establishing itself as a non-base mill, and 
how could they prevent it, if they so desired, 
from selling on any base which its manage- 
ment determined? To argue that the selling 
system used by these three mills is evidence 
of a conspiracy may find some support in 
the imagination of the fertile mind of some 
economic expert, but based upon common 
sense and the realities of the situation it is 
wholly without merit. If anything, find- 
ing 7, which we have labeled the heart of 
the Commission’s case, in connection with 
the hypothetical illustration dispels any in- 
ference of conspiracy. 

We now use another illustration taken 
from a respondent’s brief, based upon a sit- 
uation actually disclosed in the record. 
Scores of other like situations could be enu- 
merated. In fact, it is typical of base mills. 
In Indiana, respondent Lone Star has a 
base mill located at Limedale, forty-one 
miles southwest of Indianapolis, and re- 
spondent Lehigh has a mill located at Mitchell, 
ninety-eight miles south of Indianapolis, also 
a base mill. The largest market for cement 
in that territory is Indianapolis. Both mills 
set for themselves, as they have a right to 
do, a figure of $1.60 per barrel, which they 
seek to net at their mills. As already noted, 
there is no charge or finding of any agree- 


Trade Regulation Reports 


Court Decisions 
Aetna Portland Cement Co. et al. v. FTC 


58,237 


ment with reference to mill prices. The 
freight rate from Limedale to Indianapolis 
is 29¢, and from Mitchell it is 36¢, so Lime- 
dale has a 7¢ advantage. Limedale adds its 
actual freight to Indianapolis as well as to 
other points, Thus its delivered price at 
Indianapolis is $1.89. There is no “varying 
mill net,” no “freight absorption,” no ‘“phan- 
tom freight” and no “cross-hauling.” insofar 
as Limedale is concerned. The Mitchell mill, 
however, a competitor of Limedale, is also 
desirous of participating in the big Indian- 
apolis market. In attempting to realize that 
desire, it quickly learns three things—(1) 
that Limedale is quoting a price in Indian- 
apolis of $1.89, (2) that its own salesmen 
cannot sell cement for even a penny more 
than that, and (3) that the freight rate from 
Mitchell to Indianapolis is 36¢ (7¢ more 
than the rate of its Limedale competitor). 

Mitchell, confronted with this problem, 
can do one of two things—stay out of the 
Indianapolis market or go into the market 
and meet the delivered price of Limedale, 
which is $1.89. Of course, Mitchell might 
quote a penny or more less than Limedale 
but as soon as Limedale learned of this 
from its salesmen in Indianapolis, which 
might be the next day but more likely the 
next hour, it would be compelled to lower 
its price so as to meet that of Mitchell. The 
delivered price of these two mills at In- 
dianapolis would still be the same as it was 
before, except on a lower level. Mitchell, 
upon learning of Limedale’s delivered price 
in Indianapolis, might ignore the so-called 
basing point system by merely meeting 
Limedale’s price. Exactly the same result, 
however, would follow because by any 
pricing method employed Mitchell would 
still be confronted by the hard fact that its 
freight rate to Indianapolis is 7¢ more than 
that of Limedale. So by whatever method 
Mitchell uses to meet Limedale’s price in 
Indianapolis it would have as its mill net 
$1.53. Of course, Mitchell absorbs 7¢ per 
barrel, but why does it do it? The Com- 
mission says to restrain competition, when 
the plain fact is that it couldn’t sell in the 
Indianapolis market without doing so. If 
Mitchell was the only plant located near 
Indianapolis, it could and no doubt would 
include in its delivered price the actual 
freight. According to the Commission’s 
contention, Mitchell should stay out of the 
Indianapolis market; in fact, under the Com- 
mission’s order it would be required to do so. 

The Commission makes much of the fact 
that Mitchell realizes a mill net of $1.60 in 
its home territory but is willing to accept 
a mill net of $1.53 on its Indianapolis sales. 
This, however, is the inevitable result of the 
desire of Mitchell to sell in the Indianapolis 
market. If it is to be enjoined from absorb- 
ing freight in order to reach this market, it 
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is reasonable to think that its unit cost of 
production at its factory in Mitchell would 
be considerably increased and the price of 
cement to its home customers increased ac- 
cordingly. In fact, Mitchell without the In- 
dianapolis market might not be able to 
operate. Thus the Commission’s solicitude 
for Mitchell’s home customers would in all 
probability result to their detriment. 


Limedale and Mitchell, like all other base 
mills which ship by rail, do not collect any 
phantom freight. Limedale, like Mitchell 
and like all others who sell on their own 
base and ship by rail, absorbs freight when 
going into a freight disadvantage territory 
in order to meet the price which it there 
finds. As we asked in the hypothetieal sit- 
uation, we again ask, how can this situation 
as it relates to Limedale and Mitchell, and 
others who occupy a like situation, be any 
evidence of conspiracy? How can either 
Limedale or Mitchell, if either so desires, 
prevent the other from pricing as it does? 
And suppose they could—would that be an 
aid to or a restraint on competition? We 
think the question answers itself. 

That the heart of the Commission’s case 
is contained in finding 7 as to the charge in 
count 2 as well as count 1 of the complaint 
is further exemplified by finding 23 (a) 
which states: “The multiple basing-point 
delivered-price system used by the corpo- 
rate respondents in the sale of cement is a 
discriminatory method of pricing. * * * 
The hypothetical illustration set out in sub- 
section (g) of Paragraph Seven indicates 
the types of discriminatory price differences 
which are systematically exacted in order 
that each respondent may match the de- 
livered price of other respondents at any 
given point.” The finding repeats the hypo- 
thetical illustration, heretofore shown, as to 
the situation existing between base Mills A 
and C and non-base Mill B. The finding 
continues: “Each mill shrinks its mill net 
by the amount necessary for it to match the 
delivered prices established pursuant to the 
aforesaid pricing system.” This is high 
sounding language, perhaps consistent with 
economic thinking, but in reality it means 
nothing more or less than that each mill 
reduces its mill net by the amount necessary 
to enable it to meet the delivered price of 
a competitor in territory where it is at a 
disadvantage freightwise. To state the sit- 
uation realistically is of no benefit to the 
Commission’s cause; in fact, the situation so 
stated brings the Commission in conflict not 
only with what was said and held in the 
old Cement case but with Sec. 2 (b) of the 
Clayton Act which provides, “that nothing 
herein contained shall prevent a seller re- 
butting the prima-facie case thus made by 
showing that his lower price * * * was 
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made in good faith to meet an equally low 
price of a competitor * * *,” 


Of course, this presents the question as 
to whether freight has been absorbed “in 
good faith.’ In the Commission’s hypotheti- 
cal illustration we cannot see the slightest 
reason for imputing to either base Mill A 
or C any other than good faith in absorbing 
such freight as was necessary in order to 
meet the price of the other. It was im- 
perative that each of these mills do so if 
they were to sell in the territory where the 
other had a freight advantage and, as already 
pointed out, neither of them could have pre- 
vented the other from so doing. The Com- 
mission, however, by its order would enjoin 
Mills A and C from so doing which would, 
in our judgment, eliminate or at any rate 
nullify the proviso contained in Sec. 2 (b) 
of the Clayton Act. The Commission evi- 
dently recognizes its precarious situation in 
this respect, which acounts no doubt for the 
fact that it continuously uses the word 
“match” rather than “meet.” 


The Commission 1n its brief, without mak- 
ing any distinction between base and non- 
base mills and therefore no distinction 
between freight absorption and phantom or 
fictitious freight, makes the bold statement 
that the illegality of variation in mill net 
prices has been laid to rest by the decisions 
of the Supreme Court in the Corn Products 
and Staley cases. We do not so understand. 
We do understand from those decisions that 
when a product is sold from a base other 
than the point of actual shipment and phan- 
tom freight thereby collected, a discrimina- 
tion in violation of the Clayton Act results. 
Certainly the court in those decisions did 
not hold that freight absorption was dis- 
criminatory; in fact, that question was ex- 
pressly left open. In the Corn Products 
case, the court stated (page 735): “We have 
no occasion to decide whether a basing point 
system such as that in the Cement case is 
permissible under the Clayton Act, in view 
of the provisions of § 2 (b), permitting re- 
ductions in price in order to meet a com- 
petitor’s equally low price.” 


_ The decision in the Corn Products case, 
in sustaining the Commission’s theory of 
discrimination, was predicated upon the fact 
that the company charged and collected 
freight from Chicago irrespective of whether 
its product was shipped from there or from 
its other plant located at Kansas City. We 
have every reason to think that if freight 
had been charged only from the point of 
shipment the decision would have been dif- 
ferent. This is borne out by a statement in 
the Staley case, which was decided on the 
same date as the Corn Products case, where- 
in the court stated (page 750): “As we hold 
in the Corn Products Refining Company 
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case with respect to a like system, price dis- 
criminations are necessarily involved where 
the price basing point is distant from the 
point of production. This is because, as in 
respondents’ case, the delivered prices upon 
shipments from Decatur usually include an 
item of unearned or phantom freight or re- 
quire the absorption of freight with the con- 
sequent variations in the seller’s net factory 
prices.” The court holds this to be a dis- 
crimination prohibited by Sec. 2(a). The 
real question for decision, however, was 
whether Staley was entitled to the benefit 
of Sec. 2 (b) by reason of the contention 
that they adopted the pricing system of 
Corn Products in order to meet.competition. 
The court stated (page 753): “In the Corn 
Products Refining Company case we hold 
that this price system of respondents’ com- 
petitor in part involves unlawful price dis- 
criminations, to the extent that freight 
differentials enter into the computation of 
price, as a result of the selection as a basing 
point of a place distant from the point of 
production and shipment.” This seems to 
make it perfectly clear that the court was 
solely concerned with a system of pricing 
predicated upon a basing* point other than 
that of actual shipment. 


Staley had no basing point of its own but 
utilized the discriminatory system of Corn 
Products which the court held refuted its 
claim that it did so “in good faith” to meet 
an equally low price of a competitor. The 
court further made this pertinent observa- 
tion (page 757): “We cannot say that a 
seller acts in good faith when it chooses to 
adopt such a clearly discriminatory pricing 
system, at least where it has never attempted 
to set up a non-discriminatory system, giv- 
ing to purchasers, who have the natural ad- 
vantage of proximity to its plant, ihe price 
advantages which they are entitled to expect 
over purchasers at distance.” 

Staley, like Mill B in the Commission’s 
hypothetical illustration, sold its product 
from a competitor’s base rather than a base 
of its own, and thereby deprived its home 
customers of the price advantages which 
they were entitled to over purchasers at a 
distance. Suppose Staley had sold from its 
own base, as do Mills A and C in the Com- 
mission’s hypothetical illustration, adding 
actual freight to points in the territory where 


it had a freight advantage and absorbing, 


freight necessary to meet competition in 
other territories. The court in its opinion 
said nothing which even indicates that such 
action on the part of Staley would have 
been discriminatory. In fact, the court dis- 
claimed any such purpose when it stated 
(page 757): “But it does not follow that 
respondents may never absorb freight when 
their factory price plus actual freight is 
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higher than their competitors’ price, or that 
sellers, by so doing, may not maintain a 
uniform delivered price at all points of de- 
livery, for in that event there is no dis- 
crimination in price.” 

Thus the court recognized that a seller 
may absorb freight when done in good faith 
to meet an equally low price of a competi- 
tor, even though a uniform delivered price 
at all points of delivery might result. That 
the remedy invoked against Staley may be 
appropriate against Mill B in the Commis- 
sion’s hypothetical illustration furnishes no 
basis for the application of the same remedy 
against Mills A and C, or against any of 
the respondents who occupy a like status. 


What Is a Multiple Basing Point 
System of Pricing? 


We suppose that in every unlawful con- 
spiracy the subject matter thereof must at 
some stage of the proceeding, either in the 
charge or otherwise, be described. The com- 
plaint contains no definition of the system of 
pricing which the Commission seeks to out- 
law. The findings leave us in doubt as to 
the essential elements of the system which 
forms the basis of the conspiracy charged. 


The Commission’s brief does not dispel 
but. rather increases the doubt as to what 
the respondents agreed to do as a result of 
the conspiracy charged. Again the Com- 
mission fails to take a clear-cut stand but 
vacillates between a system which merely 
permits the absorption of freight and one 
which requires the collection of phantom or 
fictitious freight. It states, with reference 
to the latter: “While this illogical and op- 
pressive condition is a by-product of peti- 
tioners’ [respondents’] basing point system, 
it is also inherent in it.” We understand 
this to mean that phantom freight is an in- 
separable part of the system condemned. 
This places the Commission in a rather awk- 
ward position in view of finding 7 (b) that 
each mill is free to be or not to be a non-base 
mill “for reasons its management considers 
sufficient.” As already shown, compara- 
tively few of respondents sell from a non-base 
mill and collect phantom freight. Suppose 
all of respondents were base mills, as they 
might be in the exercise of their independent 
judgment, would they then be using the sys- 
tem of which the Commission complains? 
Notwithstanding the Commission in its brief 
contends that phantom freight is an “in- 
herent” element of the system charged in 
the complaint, counsel for the Commission 
in oral argument, in response to the con- 
ceded fact that all of the Pacific Coast re- 
spondents are base mills and collect no 
phantom freight, stated: “I contend, and I 
shall show a few minutés later, that the 
existence of phantom freight is not a neces- 
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sary element in the multiple basing point 
system at all.” ‘ 


Referring to the term “basing point,” the 
Commission states: “It has meaning only 
because it correctly implies that the place 
of actual shipment may not be the basing 
point.” We understand this statement to 
mean that a basing point system would be 
innocuous if all respondents sold cement 
from a base located at the actual point of, 
shipment, which a great majority of re- 
spondents do and which all could do if they 
so desired. The Commission, referring to 
non-base mills, states: ‘The maintenance of 
petitioners’ [respondents’] basing point sys- 
tem calls them into being and demands their 
application wherever a nonbasing point mill 
has customers to which there is no freight 
or to which the actual freight is less than 
the freight factor included in the delivered 
price quotation.” How a system calls non- 
base mills “into being and demands their 
application,” in view of the Commission’s 
concession that each respondent is free to 
establish a base or non-base mill “for rea- 
sons its management considers sufficient,” 
we are unable to comprehend. 


The Commission almost in the next breath 
states: “Basing point mills are in a some- 
what different position. The system does 
not require them to charge phantom or ficti- 
tious freight for geographic reasons as the 
non-base mill does. * * * But the system 
does require that base mills shrink their 
mill nets as they go into territory where 
delivered price quotations are governed by 
another basing point.” This is another exag- 
gerated contention. Of course, the system 
does not require a base mill to charge phan- 
tom or fictitious freight; in fact, it does not 
permit such a charge, and the record demon- 
strates conclusively that it was not charged 
by respondents who price from a point of 
actual shipment.” Neither does the system 
“require that base mills shrink their mill 
nets.” What it does is to permit the absorp- 
tion of freight and this at the option of the 
seller when it desires to sell in territory 
where it has a freight disadvantage. 


The Commission states: ‘The ability of 
the nonbasing point mill in its own freight 
advantage territory to add the freight from 
the basing point and the requirement that it 
do so if the system is to be maintained re- 
sults in the imposition of fictitious freight 
charges or so-called phantom freight.” No 
doubt the non-basing point mill has the 
ability to accomplish what is stated, but the 
significant thing is that there is no “require- 


5 There are two minor exceptions to this state- 
ment. A small number of respondents with 
water transportation available and with a lesser 
freight rate shipped by water but charged the 
regular rail rate, thereby collecting phantom 
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ment that it do so” because it only becomes 
a non-base mill in the exercise of its own 
independent judgment and not as a result 
of the requirements of a system or a con- 
spiracy between it and its competitors. 


The Commission states: “It should be 
understood that it makes no difference in 
the results whether particular base prices 
are set by each base mill with or without 
direct collaboration and direct collusion with 
other base mills or with their other competi- 
tors.” This is a contention born of neces- 
sity for, as heretofore shown, there is no 
finding of agreement or collusion between 
respondents as to base prices. The Com- 
mission continues: “It is the method of 
pricing by formula that produces the identity 
of delivered price quotations.” This is a 
significant statement and apparently means 
that it is immaterial whether the identity 
of delivered price quotations resulted from 
the conspiracy charged or from independent 
action. 


The Commission states: ‘Petitioners’ [re- 
spondents’] system includes the systematic 
imposition of phantom freight as in the 
Pittsburgh Plus and glucose cases.” Here 
again it appears the Commission is contend- 
ing that non-base mills with their phantom 
freight are an essential element of the sys- 
tem condemned. Obviously, however, the 
conspiracy charged did not refer to a sys- 
tem which “includes the systematic impo- 
sition of phantom freight” in view of the 
conceded fact that each respondent had 
absolute freedom in determining whether it 
would become a non-base mill. 


It is our view that respondents who have 
their own base mill and make a price predi- 
cated solely thereon are following a trade 
practice or policy essentially different from 
the non-base mill which predicates its price 
upon some base other than the point of 
actual shipment. Of course, we suppose 
that these two policies could be united in 
a common pricing system but this would re- 
quire an agreement as to which were to be 
base and which were to be non-base mills, 
or an agreement that some agency such as 
the Institute should have the power to 
specify the class each mill should bein. But 
there is no such agreement and no such 
power vested in the Institute. In fact, the 
contrary situation appears from the Com- 
mission’s finding that each mill was free to 
make its own choice as to whether it would 
become a base or non-base mill. 


Other statements contained in the Com- 
mission’s brief are pertinent to note. One 


freight. Also, certain of the respondents de- 
livered by truck but charged the rail rate which 
was higher, and by this means collected phan- 
tom freight. 
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of its favorite themes is that the basing 
point system operates to nullify the natural 
advantages and disadvantages of location of 
the respective mills when quoting in a given 
territory. The Commission states: “Under 
any kind of pricing method every mill has 
a substantial and naturally inherent advan- 
tage when quoting on nearby business in 
real competition with more distant mills. 
By the same token every mill has a sub- 
stantial and naturally inherent disadvantage 
when quoting on distant business in com- 
petition with mills located nearer to the 
customer.” This appears to be a logical 
statement but the question immediately 
arises as to how the Commission proposes 
to give effect to this ‘naturally inherent 
advantage” and this “naturally inherent dis- 
advantage.” As we have already shown, it 
proposes to make supreme the advantage of 
a mill selling in the territory where it has a 
freight advantage, and to make its disad- 
vantage so great when selling in a competi- 
tor’s territory as to practically preclude it 
from entering that market. In fact, the ad- 
vantage and disadvantage would no longer 
be natural but artificial, effected by the re- 
quirement that each mill sell on an f. o. b. 
mill price. The change from the present 
system to one conforming with the Com- 
mission’s order would be like jumping from 
the frying pan into the fire. 


The Commission, referring to varying 
mill nets, states: “They are the alter ego 
of the basing point system of identical de- 
livered price quotations. When gears in a 
machine mesh that neatly, we may be sure 
someone planned it that way.” The Su- 
preme Court in the old Cement case failed 
to comprehend this contention. The court 
stated (page 598): ‘The use of basing points 
* * * appears not to have been ihe result 
of any collective activity on the part of de- 
fendants or cement manufacturers generally, 
nor were they arbitrarily selected. Their 
use is rather the natural result of the de- 
velopment of the business within certain 
defined geographical areas. When a manu- 
facturer establishes his factory at a given 
point of production and sells his product in 
a territory which is contiguous freightwise 
to his factory, other mills established in the 
vicinity and serving the same territory, im 
oxder to compete in that territory [italics 
ours] * * * must sell at a mill price which 
will permit them to deliver cement at a 
price which will enable them to compete 
with the mill or mills located at the basing 
pomt .~. 4%, It ite be, assumed, as the 
Commission argues, that “someone planned 
it that way,” who did the planning? Cer- 
tainly it was not the present respondents 
because, as shown by the findings heretofore 
noted, the pricing system had long been in 
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use prior to the inception of the conspiracy 
now charged and it “is self-perpetuating.” 


Price Leadership 


Another feature of the pricing system 
under attack greatly emphasized by the 
Commission is that certain mills are recog- 
nized as price leaders. The Commission 
states: “The base price of course is an- 
nounced by the base mills. Unless these 
mills are recognized as price leaders and 
their base prices accepted, adopted, and 
woven into the price structure by their com- 
petitors, there can be no basing point sys- 
tem, * * * Base mills can set whatever 
base price they think best, subject only to 
preservation of their accepted leadership 
and the general wisdom of their action. * * * 
The effect of this situation is that each base 
mill has an area in which its base price is 
supreme and recognized as such by its com- 
petitors who do business therein.” This 
contention is consistent with finding 6, 
which divides the respondents into four 
classes, one of which is “other respondents 
[not named] have been mere followers.” 
While perhaps this contention is valid the- 
oretically, we think it is applicable to any 
pricing system and especially that which the 
Commission would impose. Certainly under 
any system each producer could determine 
the price at which its product was to be sold 
and such price would be supreme in its own 
territory, irrespective of what its competitors 
might do or think. 


We would think that in all forms of in- 
dustry, particularly those of great magnitude, 
irrespective of the pricing system employed, 
that there would be found price leaders and 
price followers. We would suppose further 
that the leaders are those who occupy a 
commanding position, perhaps because of 
their size and strength, and that the fol- 
lowers would be those of less vitality. It 
may be a fact, we suspect that it is, that a 
price follower does not become such of his 
own free choice but that he is forced into 
such a position by a larger and perhaps 
dominating competitor. And it may also be 
a fact, again we suspect that it is, that in 
many instances those who are capable of 
exercising price leadership impose upon 
their less fortunate competitors. If such be 
the case, however, we do not see how this 
could create any inference of conspiracy or 
concerted action between the two groups, 
and neither do we see how it has any bear- 
ing upon the pricing system under attack. 


In fact, it has been held that one may 
follow the price leadership of another with- 
out imposing any restraint on competition. 
In United States v. International Harvester 
Co., 274 U. S. 693, 708, the court stated: 
“And the fact that competitors may see 
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proper, in the exercise of their own judg- 
ment, to follow the prices of another manu- 
facturer, does not establish any suppression 
of competition or show any sinister domina- 
tion. [Citing old Cement case.]” In United 
Siates v. Standard Oil Co. of New Jersey, 
47 F. 2d 288, 316, the court stated: “While 
it is not the subject of direct evidence, yet it 
is fairly inferable from the situation shown 
by the evidence that, if the major companies 
follow the Socony prices in this area, they 
do so because they do not wish to engage 
in a price-cutting war which might entail 
losses to all concerned (including Socony) 
without any compensating benefits. Such a 
view has no sinister aspect, but is merely a 
matter of business judgment and prudence 
illustrated in every community in the coun- 
try by retail competitors in all lines. [Citing 
many cases, including the old Cement case.]” 


Involuntary or Punitive Bases 


Closely related to price leadership is the 
Commission’s contention concerning the use 
of involuntary or punitive bases by certain 
of the respondents. This is the nearest ap- 
proach the Commission makes to a showing 
of any power for enforcement of the pricing 
system under attack. Finding 10 (a) states 
that some producers “cannot resist the temp- 
tation to break away from the system in 
seeking particularly attractive business. This 
has occurred, and the departures have prob- 
ably been more frequent among price fol- 
lowers. Successful maintenance of the system 
requires, therefore, that the price leaders, 
usually the larger chain mills, possess the 
power to force recalcitrants to adhere to the 
system and that this power be exercised 
when necessary. The multiple basing-point 
delivered-price system has inherent within 
itself means for enforcing its observance. 
One producer can, by putting a base price 
into effect at the mill of another producer, 
absolutely fix the maximum mill net of that 
producer, usually without affecting the mill 
net on more than a portion of his own busi- 
ness. * * * In practice, punitive bases have 
frequently been lower than the base price of 
the seller imposing them. * * * Some of 
the leaders of the cement industry have not 
hesitated to use this instrument to force ad- 
herence to the pricing system used in the 
cement industry.” Then follows in findings 
10 (b) to (g) a narration of certain instances 
where punitive bases have been imposed and 
the effect or result achieved thereby. Many 
of the instances thus related occurred in 
1931 and 1932, when a majority of respond- 
ents were not members of the Institute. 


We need enter no discussion of the ex- 
planation offered by certain of the respond- 
ents for the imposition of these so-called 
punitive bases. The significant fact is that 
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there is no fiinding that they were imposed 
as the result of agreement among the re- 
spondents through the Institute or other- 
wise. As the finding recognizes, this power 
was possessed by price leaders. “usually the 
larger chain mills.” 


The Commission argues that the imposi- 
tion of punitive bases is inherent in the sys- 
tem because “the price leadership of base 
mills is implicit in the basing point system.” 
We have already shown that price leader- 
ship is implicit in any pricing system. It 
inevitably exists where one or more mem- 
bers of an industry occupy a commanding 
position because of their strength and mag- 
nitude. To illustrate, Mill A, solely because 
of the power it possesses as a result of its 
commanding position in the industry, im- 
poses a punitive base upon Mill B for the 
express purpose, we will assume, of requiring 
B to sell on a price level satisfactory to A. 
This is done, of course, without agreement 
between A and B, because if there was such 
an agreement the imposition of the punitive 
bases would be unnecessary. B is unwilling 
and perhaps unable to resist the price base 
imposed by A. If B desires to continue in 
business it has no choice other than to recog- 
nize the price base as determined by A. It 
becomes what the Commission terms a price 
follower. In doing so, it “does not establish 
any suppression of competition or show any 
sinister domination.” United States v. Inter- 
national Harvester Co., supra, page 708. 
More than that, the situation cannot create 
any inference of an agreement or concerted 
action between A and B. But even if it 
did, such inference could not be indulged in 
against other producers or the Institute, all 
of which are without power to require or 
prevent either A or B from acting as they 

id. 
Uniformity of Delivered Price 


The Commission makes much of the fact 
that cement is sold at all points of destina- 
tion at an identical price and particularly 
that bids to the government have oftentimes 
been made in identical amounts, as proof of 
the combination charged. It should be re- 
membered in this connection that the com- 
bination alleged is the employment of the 
basing point price system which results in 
identical delivered prices. We think we 
have heretofore demonstrated that the same 
result would ensue as the result of any 
pricing system and whether used individually 
or in combination. 


The Commission’s argument in this re- 
spect is predicated in the main upon the 
testimony of economic experts given in re- 
sponse to hypothetical questions. We have 
read this testimony and we must admit that 
it leaves us in a badly confused state of 
mind. More than that, the findings predi- 
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cated thereon are almost as confusing. The 
Commission does not take issue with re- 
spondent’s contention that this expert testi- 
mony cannot be relied upon as proof of the 
combination charged. The Commission, 
however, does place much reliance upon it 
as showing that the effect of the identity 
of delivered prices is a restraint on com- 
petition. 


Finding 22 (b) purports to state in broad 
outline the theory of such witnesses as 
presented by the respondents, and on the 
other hand the theory of such witnesses as 
presented by the Commission. Finding 
22 (c) states the conclusion of the Commis- 
sion predicated upon this economic testi- 
mony. It states: “It is concluded that, in 
the circumstances present in this proceed- 
ing, the recognized principle of economics 
that uniformity of price tends to result from 
free competition in the case of a standard- 
ized article sold to well-informed buyers 
does not serve to explain the identical de- 
livered prices of respondents in the offering 
for sale and sale of cement.” This, as we 
understand, is a recognition that there is a 
theory of economics as contended for by 
respondents that uniformity of price will 
result from the sale of a standardized article 
sold to well-informed buyers, but we are 
informed the theory is here without appli- 
cation, notwithstanding the undisputed fact 
that buyers of cement will not pay more 
for one brand than another. 


The finding continues: “There is a well- 
recognized principle of economics that in 
the sale of units of equal desirability the 
seller will not accept less from one buyer 
than from another. Under the price pat- 
tern heretofore set out in detail, many 
of respondents’ sales have the characteris- 
tics of ‘dumping.’” The application of this 
principle would require each mill to sell 
cement to all customers at a uniform price 
and would preclude any variation in the 
mill net. It would follow that freight ab- 
sorption, in order to meet the price of a 
competitor, would be prohibited, the effect 
of which would be to nullify Sec. 2 (b) of 
the Clayton Act. This finding continues: 
“Tt is also true that uniformity of price in 
a given market is equally consistent with 
a condition of free competition or with a 
condition of monopoly.” Having conceded 
that uniformity of price in a given market 
is aS consistent with free competition as 
with monopoly, we do not understand how 
it can be logically argued that there is no 
free competition in the sale of cement, per- 
haps the most standardized product of all. 

This finding, however, concludes: ‘When 
—as in the sale of cement—the price is 
established by the seller, the price leader- 
ship of the governing base mill is accepted 
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by other sellers and there is no bargaining 
between buyers and sellers, fundamental 
requirements of a true market in the eco- 
nomic sense are lacking, and prices are not 
the result of market action in a true eco- 
nomic sense but merely expressions of a 
noncompetitive or monopolistic price struc- 
ture.” As heretofore shown, the Commis- 
sion also relies upon this statement as proof 
of the combination charged. Due perhaps to 
our inability to grasp the meaning of the 
statement last quoted, we think it is worth- 
less on any phase of the Commission’s 
case. Is there any standardized product 
where the price is not established by the 
seller? And is there any “bargaining be- 
tween buyers and sellers” in the sale of 
any standardized product? Can it be that 
in the sale of standard products generally, 
with their uniformity of price, there is bar- 
gaining between buyers and sellers but that 
in the sale of cement an exception must be 
recognized? Does it mean that competition 
is eliminated when a producer of cement 
follows the price leadership of another? If 
so, does it mean that competition can only 
exist by ignoring such leadership? We think 
these questions furnish their own answers. 
Furthermore, we think the statements con- 
tained in this finding are so argumentative 
and inconsistent as to be entitled to little 
if any weight as a finding of fact. 

As shown, the finding recognizes a “prin- 
ciple of economics that uniformity of price 
tends to result from free competition in the 
sale of a standardized article sold to well- 
informed buyers,” but further finds this prin- 
ciple is not applicable to the sale of cement. 
This principle of economics was not only rec- 
ognized in the old Cement case but given 
application. The court stated (page 605): 
“A great volume of testimony was also 
given by distinguished economists in sup- 
port of the thesis that, in the case of a 
standardized product sold wholesale to fully 
informed professional buyers, as were the 
dealers in cement, uniformity of price will 
inevitably result from active, free and un- 
restrained competition; and the Government 
in its brief concedes that ‘undoubtedly the 
price of cement would approach uniformity 
in a normal market in the absence of all 
combinations between the manufacturers.’ ” 
See also the Staley case, supra, page 757. 


The Commission attempts to escape the 
devastating effect of the application of this 
recognized theory by arguing that “dealers, 
who are the backbone of the industry, are 
not well enough informed to know that so- 
called standard cement is not a homogene- 
ous product and that there are substantial 
differences in the quality of such cement.” 
Here again the Commission’s contention is 
directly in conflict with the views expressed 
in the old Cement case. Furthermore, we 
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are of the view that it borders on the ab- 
surd to argue that buyers of cement will 
not pay more for one brand than another 
because of their ignorance as to its char- 
acter and quality. The great bulk of cement 
is used by both governmental agencies and 
individuals with the construction of build- 
ings, bridges, highways and projects of a 
similar nature. Is it within the realm of 
possibility that dealers, contractors, engi- 
neers and others experienced in the use of 
cement would be unaware of a difference in 
quality which would make one brand more 
desirable than another? 


The Commission, however, has made a 
finding upon which this escape argument 
is predicated. Finding 20 (h) states: “In 
general, dealers and ordinary purchasers 
are not aware of differences in quality among 
the brands of cement sold by different pro- 
ducers. The possession of such knowledge 
by these groups would tend toward making 
it impossible for respondents to maintain 
uniform prices for cement. While the Com- 
mission refers to this finding at numerous 
points in its brief, it nowhere cites any 
evidence in its support. 


Respondents assert there is none, and call 
our attention to what they contend is the 
only relevant evidence in the record. ‘At the 
point suggested it is shown that a dealer 
witness testified that he was aware of the 
variations in strength of different brands 
of cement but even so he would not pay a 
penny more for one than another. When 
it was suggested that respondents proposed 
to call a number of dealer witnesses who 
would give similar testimony, counsel for 
the Commission stipulated that “if other 
dealer witnesses were called they would give 
their testimony to the same effect.” Under 
the circumstances, we must conclude not 
only that the finding is without support but 
that it contradicts the only evidence on the 
subject. With this finding eliminated, there 
is no basis’ for the Commission’s contention 
that the uniformity of a delivered price was 
any evidence of collusion between sellers 
or that any restraint on competition was 
thereby effected. 


Pursuing further this matter of uniform 
price (the Commission calls it identical), 
finding 9 describes a number of instances 
where groups of respondents made uni- 
form bids to governmental agencies. Some 
of such bids were made on a basis of com- 
mercial freight rates, others on land grant 
trates. While the Commission contends that 
an identical delivered price at any point of 
destination and an identical price bid to a 
government agency is evidence of collusion, 
it does not contend that the inference to be 
drawn is any different in one instance than 
the other. The Commission states: “The 
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reciprocal character of the arbitrary and in- 
equitable features of the system may be seen 
also from a consideration of some of the bids 
to State highway purchasing officials. It is 
worthy of note that these bids reflect or- 
dinarily the same prices that are applicable 
to dealers at the same destinations.” 


A striking illustration which the Commis- 
sion asserts is typical concerns bids sub- 
mitted on 6000 barrels of cement to the 
United States Engineer Office at Tucum- 
cari, New Mexico, opened April 23, 1936, 
wherein the delivered price bid by each was 
$3.2865854 per barrel. That these identical 
bids necessarily were the result of collusion 
is more fanciful than real when it is fur- 
ther disclosed that the land grant freight 
rate to which the government was entitled 
from the nearest mill of the eleven bidders 
was $1.1865854 per barrel. Assuming that 
the bidders had knowledge of this land 
grant freight rate, it would not require an 
agreement but merely the application of a 
simple formula in arithmetic to determine 
the amount of the bid which would probably 
be made by the mill most advantageously 
located. And if the other mills expected 
to obtain any part of the award, it would 
be necessary for them to meet such bid. 
In doing so, some of them and perhaps 
all would be required to absorb such freight 
as would enable them to meet the antici- 
pated bid of the one having the advantage 
freightwise. So the uniformity of price to 
a government agency at any point of desti- 
nation presents the same legal problem as 
the identity of price to private customers, 
that is, whether a producer may in good 
faith absorb freight to meet an equally 
low price of a competitor. 


In connection with these identical bids 
to governmental agencies, as well as an 
identical selling price at any given point 
of destination, it is well to keep in mind, as 
heretofore shown, that the Commission also 
found (9 (e)) that there was no exchange 
of price information between the corporate 
respondents, through the Institute or other- 
wise. Furthermore, the record discloses 
that it was a common practice of govern- 
mental agencies when advertising for bids 
to insert a provision that the bid was not 
to exceed the current price of cement at the 
point where the government required de- 
livery. Governmental agencies were pri- 
marily concerned in protecting the govern- 
ment from paying more for cement than 
the current price at any particular time-and 
point of destination. 


In connection with the argument on iden- 
tity of delivered prices, the Commission 
makes the following significant statement: 
“Forty-six of petitioner manufacturers in- 
cluded in their answers to the complaint a 
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statement of their assumptions with refer- 
ence to the manner of ascertaining the prices 
not only which have been but ‘which may 
be quoted by his competitors for delivery 
at the same destinations’: The producer 
assumes that pursuant to long-established 
trade usage each of his competitors will 
normally calculate his designation price by 
the same simple process that he himself 
uses. The producer can usually determine 
the prices used by his competitors in cal- 
culating their own destination prices by 
subtracting known transportation rates from 
several known destination prices of any 
given competitor.” 


The only answer which the Commission 
makes to the contention thus stated is: 
“This description of course is applicable 
only to base prices of*base mills,” which in 
reality is no answer for the reason that a 
great majority of respondents’ mills are base 
mills and all are free to become such if they 
so desire. 


As already shown, buyers will not pay 
more for one brand of cement than another. 
Of course, it must be true, as the Commis- 
sion asserts, that it does not follow but 
that they would like to pay less. If, how- 
ever, one Seller made a less price all others 
selling at the same point would “almost im- 
mediately” learn of this fact and be com- 
pelled to reduce their price accordingly or 
abandon the market. If they pursued the 
former course, the price at that point would 
again become uniform, or, in the language 
of the Commission, identical. 


Under the circumstances shown, we think 
it is the inevitable result of any pricing 
system that cement must be sold at the 
same place at a uniform price whether it 
be at the point of production or that of des- 
tination. Suppose the Commission’s order 
becomes effective, can it be doubted that 
the plant price of cement of producers lo- 
cated in the same area will be uniform? If 
one producer persist in selling for more than 
the others, his customers will be lost. If 
he sells for less, the others will be com- 
pelled to lower their price to the same level, 
or forego the business. Further, if they 
sell at a uniform price it will immediately 
create, according to the Commission’s theory, 
an inference that they are acting in collusion. 


Assuming, however, that an identical bid 
by a group of producers creates an inference 
of collusion, against whom is that inference 
to be directed? To illustrate, suppose the 
government advertises for bids on three 
projects, one in the New York area, one 
in the Midwest, and another on the Pacific 
Coast. A group of respondents bid an iden- 
tical price cn the New York project, another 
group an identical price on the Midwest 
project, and still another group an identical 
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price on the Pacific project. This identity 
of bids only applies to members of each 
group; there is no identity of bids as be- 
tweeh groups. The Commission’s view iS 
that such identity of bids creates an infer- 
ence: not only against the bidders in each 
group, not only against the three groups, 
but against all members of the industry. We 
do not agree. In our judgment, any refer- 
ence must be confined to members of the 
group responsible for such bids. 


In this connection, it is pertinent to note 
the recent opinion of the Supreme Court in 
the cases of Kotteakos and Lekacos v, United 
States and Regenbogen v. United States, de- 
cided June 10, 1946, wherein a judgment of 
conviction in a conspiracy case was re- 
versed because the proof showed a number 
of small conspiracies rather than the gen- 
eral conspiracy charged. True, that was a 
criminal conspiracy but we know of no 
reason for the application of a different 
rule insofar as the point now under dis- 
cussion is concerned. The court, in com- 
menting upon the instructions of the trial 
court, stated (page 15, leaflet opinion): 
“On those instructions it was competent 
not only for the jury to find that all of 
the defendants were parties to a single com- 
mon plan, design and scheme, where none 
was shown by the proof, but also for them 
to impute to each defendant the acts and 
statements of the others without reference 
to whether they related to one of the schemes 
proven or another, and to find an overt 
act affecting all in conduct which admit- 
tedly could only have affected some.” 


Freight Rate Books 


In the early part of this opinion we enu- 
merated certain practices charged in the 
complaint as methods employed for making 
the multiple basing point price system effec- 
tive, oftentimes referred to by the Com- 
mission as acts of implementation. These 
methods and acts, as found by the Commis- 
sion, were employed by groups of respondents, 
some by one group and some another. 
None,-so far as we are aware, was used 
by all. They are what are known in the 
law of conspiracy as overt acts and their 
materiality depends upon the establishment 
of the conspiracy alleged. 

Inasmuch as we conclude that the Com- 
mission has failed to establish the unlawful 
conspiracy charged, it appears unnecessary 
to enter into any detailed discussion of the 
methods asserted to have been used for 
the purpose of making the system effective. 
Typical of such methods and the one per- 
haps of greatest importance from the stand-- 
point of the Commission was the publication 
by the Institute and the use by some of 
the respondents of freight rate books which 
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contained the railroad freight rates from 
many points of shipment to those of des- 
tination. Finding 8 (g) states: “The Insti- 
tute rate books have regularly been used 
for pricing purposes, either directly or in- 
directly, by most of the corporate respond- 
ents located in territory covered by the rate 
books * * *,” It will be noted that this 
finding is indefinite as to which the re- 
spondents used these rate books. The fact 
is that it was never used by many of the 
respondents, including all those located on 
the Pacific Coast. The finding concludes: 
“The use of Institute freight rate books was 
not limited to members of the Institute; 
nonmembers were permitted to, and some 
did, purchase rate books from the Institute.” 
The record also discloses that the rate books 
were not only available to members of the 
industry but to any members of the public 
who cared to purchase the same, also that 
freight rate books had long been in use 
by the industry prior to the beginning of 
the alleged conspiracy now relied upon. In 
fact, it was one of the important matters 
considered in the old Cement case. It is 
also material to note that the basing points 
from which the freight rates were calculated 
were not selected by the- Institute, and 
each member of the Institute was free to 
use or not use this freight rate service. 


The chief criticism directed at these books 
is that they failed to show the actual freight 
rate. This is explairled, however, from the 
fact that the freight rate on cement as 
established and furnished by the railroads 
was so much per hundred pounds. Cement 
is handled and sold largely by the barrel, 
so in the preparation of these books either 
the Institute or persons acting under its 
direction converted this rate per hundred 
pounds to a rate per barrel. In doing so, 
the fractions of a cent were ordinarily 
dropped, so in some instances the rate 
shown would be a fraction of a cent more 
and in other instances a fraction of a cent 
less than the actual rate. 


The court in the old Cement case, con- 
cerning the use of such rate books, stated 
(page 597): “The basing points from which 
freight rates were calculated were not se- 
lected by the Association, but were the 
same as those appearing in prior books pub- 
lished by individuals before the publication 
of the Association freight-rate book, * * * 
The rates published are the actual rates 
omitting fractions of cents between the bas- 
ing points and actual points of delivery.” 
The court continues, (page 598): “In or- 
der, however, to determine the delivered 
price, there must be added to the factory 
price of a given manufacturer, the cost 
of transportation to the point of delivery. 
Prompt quotation of a delivered price there- 


q 57,490 


Court Decisions 
Aetna Portland Cement Co. et al. v. FTC 


9-27-46 
Report 99 


fore involves the ability to carry out promptly 
the mechanical process of adding to the mill 
price, the cost of transportation to the point 
of delivery. Lists of freight rates, in con- 
venient and readily available form, are there- 
fore necessary adjuncts to the quotation 
of delivery prices for cement.” 


The Cases 


In the previous discussion, we have fre- 
quently referred to the decision in Cement 
Mfrs. Protective Assn. v. Umted States, 268 
U. S. 588 (referred to as the old Cement case 
to distinguish it from the instant case), and 
have indulged in quotations therefrom. The 
Commission makes little if any effort to dis- 
tinguish that case from the one before us but 
contends that the decision there was wrong, 
that the court had foisted upon it a theory 
unsound both from an economic and legal 
standpoint. That may be a valid argument 
to make to the Supreme Court but it is 
hardly in place here. On the other hand, it 
is insisted by respondents that the decision 
in that case is res judicata or at any rate 
stare decisis of the instant situation. We 
think we need not discuss or decide this con- 
tention. If the reasoning of that decision is 
applicable, as-we think it is, we must accept 
rather than repudiate it. 


In view of the length of this opinion, we 
must forego a review in detail of the facts 
of that case, as well as the court’s reasoning. 
In addition to what we have heretofore said, 
it may be observed that it was an action by 
the government against a trade association 
and 19 corporate members thereof engaged 
in the manufacture of cement (such corpo- 
rate members are also respondents in the 
instant case), who were charged with a vio- 
lation of Sec. 1 of the Sherman Act. It 
appears material to know just what charge 
in that case was as compared with the charge 
here. The court states (page 592): “The ac- 
tivities of defendants on which the Govern- 
ment bases its case for an injunction may 
summarily be stated as follows: The Gov- 
ernment charges that the defendants, through 
the activities of the Association, control 
prices and production of cement within the 
territorial area served by the several defend- 
ants in the following manner * * * [describ- 
ing numerous trade activities relied upon].” 
The court continues: “The Government as- 
serts that uniformity of prices and limitation 
of production are necessary results of these 
activities of the defendants. It does not, 
however, charge any agreement or under- 
standing between the defendants, placing 
limitations on either prices or production.” 
In the instant case, the Commission charges 
“a combination among themselves to hinder, 
lessen, restrict and restrain competition in 
price, among producing respondents * * * 
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made effective by mutual understanding or 
agreement to employ, and by the actual em- 
ployment of * * * what is known as a 
multiple basing point system of pricing,” 
which results in the quoting of identical 
prices by all producers who seek delivery at 
any given destination. 


As we have already shown, there is nei- 
ther charge nor finding in the instant case 
that respondents entered into any agreement 
to fix prices either at the mill or at the point 
of delivery. The combination is to restrain 
competition in a certain manner, that is, by 
the employment of the multiple basing point 
system of pricing, and the effect on prices, 
as charged, is that which flows from the use 
of such system. 


In summarized form, the Supreme Court 
found nothing wrong with the use of the 
basing point system, the absorption of freight 
in order to compete in a freight disadvan- 
tage territory, even though it resulted in a 
uniform delivered price, and further, that a 
uniform delivered price resulting from the 
use of such system did not constitute a re- 
Agee on competition under the Sherman 

cu 


We have studied subsequent decisions of 
the Supreme Court with a view of ascertain- 
ing whether the holding in the old Cement 
case has been altered or modified and we 
think that it has not. It has been distin- 
guished in such cases as United States v. 
Trenton Potteries, 273 U. S. 392, 400, and 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 217, on the basis that there was 
not present in the old Cement case an agree- 
ment for price fixing. A more important 
case perhaps is that of Sugar Institwie, Inc. v. 
United States, 297 U. S. 553. This was an- 
other price fixing case under the Sherman 
Act, against a trade association and its 
members. While the opinion discloses that 
members of the industry “sold in areas en- 
joying lower freight rates from other re- 
fineries by paying or absorbing part of the 
transportation charges,” no fault appears to 
have been found with this method of pricing. 
The emphasis throughout the court’s opinion 
is upon “the restrictions actually imposed 
through the Institute,” “policing,” ‘recom- 
mendations of the Institute, concertedly ob- 
served,” “obligation to adhere,” “rigid 
enforcement,” and “steps taken to secure 
adherence.” As heretofore shown, there is 
no finding in the instant case that the Insti- 
tute had any power or authority to enforce 
its recommendations or to penalize or disci- 
pline any members for failure of observance, 
and no finding that the Institute had any- 
thing to do with the fixing or maintenance 
of prices. 

This brings us to a further consideration 
of the Corn Products case, which is the latest 
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decision of the Supreme Court and we think 
the most important relative to the issues 
presented in the instant case, and particu- 
larly whether the court has modified or re- 
tracted its holding in the old Cement case. 
It is pertinent to note that the late Chief 
Justice Stone was the author of the opinion 
in both cases. 


Referring to the Maple Flooring case and 
the old Cement case, the court stated (page 
735): “The only question for decision in 
those cases was whether there was a con- 
certed price-fixing scheme among competing 
sellers, accomplished in part by their adop- 
tion of a uniform basing point system; in 
fact, no prohibited concert of action was 
found.” True, in the instant case concert of 
action was found, but such finding is predi- 
cated largely upon the concurrent use of the 
system by respondents, which the court in 
the old Cement case thought was no indi- 
cation of conspiracy. The court in the Corn 
Products case on the same page continued: 
“In the Maple Flooring case, supra, the single 
basing point was so close to most of the 
points of production as to result in but trivial 
freight variances; and the defendants in that 
case were willing to sell on a f.o.b. mill 
basis, whenever the purchaser so requested.” 
In the instant case, there is no finding of a 
réfusal on the part of respondents to sell on 
an f.o.b. mill basis; in fact, the record dis- 
closes that many of them did so. 


The court on the same page continued: 
“In the Cement case, supra, the defendants 
used a multiple basing point system, with a 
basing point at or near each point of pro- 
duction. Under this system, any manufac- 
turer, in order to compete in the territory 
closer freightwise to another, would absorb 
freight, by adjusting his mill price to make 
his delivered price as low as that of his com- 
petitors. Under this system the delivered 
price for any locality was determined by the 
nearest basing point.” Of course, the court 
in the Corn Products case was not called 
upon to decide whether the use of the mul- 
tiple basing point price system was in re- 
straint of competition, as is charged in count 
1 of the instant complaint and which it de- 
cided adversely to the government in the old 
Cement case. However, we think it is clear 
that the court referred approvingly to its 
previous decisions in the Maple Flooring and 
old Cement cases, and certainly there is noth- 
ing in the language quoted or otherwise 
which indicates an intention to modify or 
retract what it had previously held in those 
cases. 


As heretofore noted, the issue in the Corn 
Products case was whether a violation had 
been shown under Sec. 2 (a) of the Clayton 
Act as amended by the Robinson-Patman 
Act. We think it is an arguable question 
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whether the opinion is authority for the 
Commission’s conclusion in the instant case 
that a violation of the same section as charged 
in count 2 of the complaint has been shown. 
In that case the product involved was glu- 
cose, concerning which the court stated 
(page 734): “The purchasers of glucose 
from petitioners are found to be in compe- 
tition with each other, even though they are 
in different localities. The injury to the 
competition of purchasers in different locali- 
ties is no less harmful than if they were in 
the same city.” Again the court stated (page 
738): “Since the cost of glucose, a principal 
ingredient of low-priced candy, is less at 
Chicago, candy manufacturers there are ina 
better position to compete for business, and 
manufacturers of candy located near other 
factories producing glucose, distant from the 
basing point, as Kansas City, are in a less 
favorable position. The consequence is, as 
found by the Commission, that several man- 
ufacturers of candy, who were formerly 
located in Kansas City or other cities served 
from petitioners’ Kansas City plant, have 
moved their factories to Chicago.” 


Thus the discrimination harmful to com- 
petition was between the purchasers of glu- 
cose wherever located. This was because 
glucose was used by candy manufacturers 
as the principal ingredient of candy which 
was sold and shipped by such manufacturers 
to all parts of the country. In contrast to 
the product involved in that case, we are 
here concerned with cement which is used 
largely in the construction of permanent 
structures. Such being the case, it is difficult 
to discern how there could be any competi- 
tion, for instance, between purchasers of 
cement in Chicago and those in Kansas City. 
In this connection it should be kept in mind 
that the discrimination here asserted is be- 
tween customers of the same seller located 
at different points and not between custom- 
ers located at the same point or between 
those of different sellers. 


We have heretofore discussed the Corn 
Products and Staley cases as they throw light 
upon the right of a base mill to absorb 
freight in order to meet the equally low price 
of a competitor under Section 2 (b) of the 
Robinson-Patmar Ag¢t, and need not repeat 
our discussion in this respect. It certainly 
cannot be said, as argued by the Commis- 
sion, that the court held such practice illegal. 
On the other hand, we think these cases 
taken together indicate an approval of such 
practice. 


The Commission also relies strongly upon 
the recent decisions of this court in U. S. 
Maltsters Assn. v. Federal Trade Commission, 
152 F. 2d 161, and Milk and Ice Cream Can 
Institute, et al. v. Federal Trade Commission, 
152 F. 2d 478, in support of its contention 
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that identical delivered prices are evidence 
of conspiracy or concerted action. We need 
not discuss these decisions any further than 
to point out that in each of those cases a 
conspiracy to fix prices was charged and 
found. The multiple basing point price sys- 
tem was not directly involved in either case. 
In other words, the conspiracy was to fix 
prices and not merely to use a system from 
which uniformity of price resulted, as in the 
instant case and the old Cement case. More- 
over, the Commission in those cases did not 
rely upon what was done by one group at a 
certain time and place and by some other 
group at another time and place in support 
of the charge of conspiracy. The respond- 
ents in each of those cases were all engaged 
in the same activities. In other words, they 
were acting in unison. Those cases are also 
distinguishable in numerous other-ways not 
necessary to discuss. 

We therefore are of the view there is noth- 
ing in any of the cases decided subsequent 
to the old Cement case which in any way 
changes or modifies the holding that no re- 
straint on competition was effected by use 
of the basing point price system. As shown 
under the Corn Products and Staley opinions, 
its use under the Clayton Act as it relates to 
freight absorption remains an open question 
with an indication that such use is per- 
missible. 

We have not considered the record in this 
proceeding for the purpose of ascertaining 
what may be wrong with the methods and 
practices of the cement industry, other than 
those relevant to the issues for decision. 
The record may and perhaps does disclose 
methods and practices by some of the re- 
spondents which are prohibited. Assuming, 
for instance, that there is no justification for 
the practice of collecting phantom freight, 
whether by a non-base mill which sells and 
delivers cement from a point other than that 
of shipment, or by a mill which ships by 
water and charges the higher rail rate, or by 
a mill which delivers by truck and charges 
the higher rail rate, it does not follow that 
members of the industry who do not and 
never have followed such illegal practice are 
members of a conspiracy to effect its utiliza- 
tion. And there may be other practices 
shown, such as identical delivered bids, 
which give rise to an inference of concerted 
action among those responsible therefor, but 
even so, this is a far cry from the combina- 
tion here alleged. Undoubtedly the Commis- 
sion has the authority to proceed against 
those whose methods and practices are ille- 
gal, but such authority affords no justifica- 
tion for the instant proceeding directed 
indiscriminately at all the members of the 
industry, good and bad alike. 

As we have proceeded with our study of 
this case, we naturally have become im- 
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pressed, not only with its magnitude and 
scope but also with the limitless possibilities 
and consequences involved. The Commis- 
sion’s order proposes to eliminate the sale of 
cement on a delivered price basis, notwith- 
standing the almost unanimous desire on the 
part of dealers and purchasers that it be so 
sold. Instead, it would require that cement 
be sold on an f.o.b. plant basis. Any and all 
discriminations, and they are calculated to 
be more numerous and complicated than 
under the system here condemned, will fur- 
nish the basis for contempt proceedings in 
this court. We are to be made a police force 
for the purpose of guarding and directing 
members of this industry wherever located, 
in a highly technical and complicated field. 
Before any court gives its assent to such an 
ambitious program, it should be certain that 
: is required to do so by the law and the 
acts. 


Furthermore, the basing point price sys- 
tem has been in use by industry for almost 
a half century. There has been and is a 
marked diversity of opinion among econo- 
mists, lawmakers and people generally as to 
whether it is good or bad. Numerous bills 
have been introduced in Congress seeking to 
outlaw its use. Countless time has been 
spent in hearings by Congressional commit- 
tees, before whom it has been assailed and 
defended. The pages of the Congressional 
Record bear mute but indisputable proof of 
the fact that Congress has repeatedly refused 
to declare its use illegal. There is no occa- 
sion to relate this Congressional history. It 
is a. matter of common and general knowl- 
edge. In the Corn Products case, the court 
in commenting upon some of this legislative 
history stated (page 737): “We think this 
legislative history indicates that Congress 
was unwilling to require f.o.b. factory pric- 
ing, and thus to make all uniform delivered 
price systems and all basing point systems 
illegal per se”’ Notwithstanding this Con- 
gressional attitude as recognized by the Su- 
preme Court, this court is now urged to hold 
that the system is illegal per se, and to re- 
quire that cement be sold on an f.o.b. plant 
basis. 


In our judgment, the question as to whether 
the basing point price system should be de- 
clared illegal rests clearly within the legis- 
lative domain. We know of no criticism so 
often and so forcibly directed at courts, 
practicularly Federal courts, as their pro- 
pensity for usurping the functions of Con- 
gress. If this pricing system which Congress 
has over the years steadfastly refused to 
declare illegal, although vigorously urged to 
do so, is now to be outlawed by the courts, 
it will mark the high tide in judicial usur- 
pation. 
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[Motion To Produce Additional 
Evidence Denied] 


Respondents’ motion to adduce additional 
evidence has heretofore been denied without 
prejudice to its renewal at the time of a 
hearing on the merits. Such motion was re- 
newed and it is again denied. During the 
pendency of the petitions for review a peti- 
tion was filed by respondent Marquette, 
alleging that it had beeen deprived of its 
constitutional right to due process of law 
because of the bias and prejudice of the 
Commission and its pre-judgment of the 
issues. A hearing was had upon such peti- 
tion and the relief sought was denied by this 
court. See Marquette Cement Mfg. Co. v. 
Federal Trade Commission, 147 F. 2d 589. 
Marquette sought again to raise the same 
question at the hearing on the merits and 
certain other respondents made a similar 
attack upon the Commission. For the rea- 
sons stated in our former opinion, the relief 
thus sought is again denied. Certain of the 
respondents have also made an attack upon 
the jurisdiction of the Commission for the 
reason, So it is asserted, that count 1 of the 
complaint states a cause of action under 
Sec. 1 of the Sherman Act and that the 
Commission is without jurisdiction to en- 
force such Act. We think we need not dis- 
cuss or decide the issue thus presented. 
Certain other respondents contend that the 
Commission is without jurisdiction as to 
them because their sales of cement were 
made solely in intrastate commerce. Again 
we think the issue thus presented need not 
be discussed or decided. 


[Order of FTC Is Vacated and Set Aside] 


The petitions for review of and to set 
aside the order to cease and desist, issued 
by the Federal Trade Commission July 17, 
1943, are allowed. The said order is hereby 
vacated and set aside, and a form of decree 
may be presented to this court in conformity 
with the conclusion thus stated. 


[Dissenting Opinion] 


Evans, Circuit Judge (dissenting). I am 
unable to agree with the conclusion reached 
in the majority opinion. 

The instant appeal well illustrates the 
limitations of an intermediate court like ours. 
We receive directions from Congress in the 
form of legislation, as to the wisdom of 
which we are to make no inquiry. Its field 
of activity is restricted and limited by the 
pronouncements of the Supreme Court, whose 
decisions we must follow. Our duty is thus 
to ascertain the facts and proceed with the 
application of those facts to the statutes en- 
acted, in the light of the rulings and direc- 
tions of the Supreme Court. 
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This limitation of our judicial functions 
would seemingly simplify and lessen our 
task but it apparently has not accomplished 
the seemingly obvious. This may be due to 
the size of the record, to the numerous coun- 
sel, or to the great number of questions 
which counsel have raised. 


Lack of merit in any of said questions has 
not presented their presentation—both at 
length and with zeal. This is shown by a 
reading of my associates’ opinion, which, 
though I do not approve of the cenclusion 
reached, does impress me favorably with its 
earnestness, and the thoroughness of the 
writer’s efforts as well as the frankness and 
candor he has displayed. 

As to the law governing the disposition of 
the appeal we are fortunate in a wealth of 
decisions and elaborate discussions which have 
dealt with the subject. If I go astray it is not 
because of lack of light or the absence of 
precedent. 

[Authorities] 


The following decisions must be our guide: 


Cement Manufacturers Assn. v. United 
States, 268 U. S. 588; Maple Flooring Assn, 
v. United States, 268 U. S. 563; Corn Prod- 
UCTS COnUs Te ns, 324, Un S91 203) dav, 
Staley Mfg. Co., 324 U. S. 746; Sugar Insti- 
tute v., Umited States, 297 U. S. 553; also, U.S. 
v. Socony-Vacuum Oil Co., 310 U. S. 150; 
U. S. v. Masonite Corp., 316 U. S. 265; 
F. T. C. v. Pacific States Paper Trade Assn., 
2/300. Saoz. 


Decisions of this court, though not re- 
viewed by the Supreme Court, also call at 
least for study. Even though lacking the 
weight of Supreme Court decisions, they are 
better understood by us for we heard them. 
Their facts and holdings are like old familiar 
faces, once seemingly rather tired and mo- 
notonous, but more pleasing and agreeable 
as we look at them anew, after the lapse of 
some years: 


Corn Products Refining Co. v. F. T. C., 
144 F. 2d 211; F. T. C. v. Staley Co., 144 F. 
2d 221; Milk & Ice Cream Can Institute v. 
F, T. C., 152 F. 2d 478; U. S. Maltsters Assn. 
v. F, T, C., 152 F. 2d 161; Dietegen Co. v. 
F. T. C., 142 F. 2d 321; Fort Howard Paper 
Co. v. F. T. C., decided July 12, 1946; Salt 
Producers Assn. v. F, T. C., 134 F. 2d 354. 


In the absence of review by the Supreme 
Court, the opinions in the Milk Can Institute, 
the Maltsters Association, and the Fort Howard 
Paper cases, carry a strong presumption of 
soundness and validity on the facts there 
stated as well as the full approval which we 
are prone to attach to our own holdings un- 
less reversed. Even when reversed, they do 
not always lose their appeal. 


Several questions here presented make the 
opinion in Dietegen v. F. T. C., supra, par- 
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ticularly apropos. The effect of the invalid 
N.R.A., the deductions which arise from 
similarity of prices, and the contention that 
respondents cannot be prosecuted for viola- 
tion of the Anti-Trust Act and also subjected 
to Federal Trade Commission proceedings 
are there considered and our views thereon, 
expressed. 

Without extended discussion, I state the 
issues involved and my position on them. 


1. I agree there has been no deprivation of 
due process because of the alleged bias of 
the Commission. (Marquette Cement Co. v. 
PAT Clay he 2de585). 


2. I do not believe the practice of “‘absorp- 
tion” of freight, in order to meet competi- 
tion, is necessarily, in all instances, illegal, 
nor does the Commission so contend. 


3. The practice of charging “phantom” 
freight, at least where substantial, is illegal. 


4. The Commission’s challenge here lays 
stress on the agreement to utilize a multiple 
basing point system rather than stressing 
illegality of the multiple basing point system 
per se and its order is correspondingly lim- 
ited to such assertedly illegal agreeement. 


5. I am strongly impressed with the per- 
suasiveness of the inference of an agreement 
or a combination or conspiracy to be drawn 
from consistently identical delivery prices, 
notwithstanding the product is a standard 
one. Such inference is strengthened by other 
facts and circumstances, such as phantom 
freight, basing points, refusal to abandon 
the practice of quoting delivery prices only, 
etc. 

6. The “old” Cement case cannot be ig- 
nored. The Supreme Court has not ex- 
pressly overruled it, in the more recent, and 
somewhat related cases. Neither can I ig- 
nore the opinions of,the Supreme Court in 
these later cases. They are the latest ex- 
pressions of the court and are controlling 
when it comes to reconciling them with the 
earlier Cement case. I have endeavored to 
reconcile the earlier Cement case holding 
with the later cases, with the result that I 
accept as the law of the case the holding of 
the Cement case but only as controlled by 
the later decisions. 

Comparative study of the later decisions 
with the earlier Cement case opinion indi- 
cates a chariging trend, but I have attempted 
to reconcile and accept them all. I can not 
and do not accept the earlier Cement opinion 
unqualifiedly, but only as affected by the 
later cases. 


The instant case is clearly distinguishable 
from the earlier Cement opinion, if for no 
other reason than that no conspiracy was 
charged in the earlier case. 


The instant proceeding is under different 
statutes. The Clayton Act, here charged to 
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be violated, was amended by the Robinson- 
Patman Act, after the decision in the old 
Cement case. 


The instant proceedings involve different 
facts. An agreement is the heart of the in- 
stant case and was absent in the former 
case. 


7. I do not see any inconsistency in the 
finding that all mills may choose whether 
they will be a base or a non-base mill, and 
the charge of agreement to adhere to a mul- 
tiple basing point system, nor in the freedom, 
if a base mill, to set the mill net for the 
base. As I comprehend the charge, it is that 
all producers, when selling in any particular 
territory, adopt that territory’s base mill net 
and add the freight book rate, with the in- 
evitable result of identical or uniform de- 
livered prices by all producers to all purchasers 
in any particular territory. Competition is 
thus eliminated. Prices are fixed. Prices are 
actually determined by the territory’s base 
mill net. The Institute, instead of being an 
alleged teacher of ethics, is an instrumental- 
ity which contributes to the result of a mo- 
nopoly,—a predetermined, fixed price—by 
supplying all mills serving that territory, 
with the freight rates per barrel, which are 
added to the base mill net. This contribution 
by the Institute would be harmless in itself, 
but its innocent character is lost when the 
use, knowingly made, of its information, is 
disclosed. It differs in no respect from the 
criminal conspiracy when one actor (a bank 
robber) plays an apparently innocent role, 
but one upon which the whole criminal 
enterprise depends. (Murphy v. U. S., 285 
F, 801.) 


The avowed purpose and the express cov- 
erage of the Sherman Act, the Federal Trade 
Commission Act, the Clayton Act, and the 
Robinson-Patman Act are thus violated. The 
concern of these statutes is with the result. 


The F. T. C.’s finding of a conspiracy to 
restrain trade, in my opinion, has substan- 
tial support in the record. The following 
chart of identical bids is a sample of this 
evidentiary support: 


Dis- 

No. of Price per count 

Bid Name of Bidder Barrel (days) 
1 WO ane yet genta kb $3.28654 15 
2 PAR GLOVE meriatcadobo oreo 3,28654 15 
3 EAT K=G Ue ee No Reon 3.28654 15 
4 Southwestern ........ 3.28654 15 
5 Ok’ahomay ic. - sles eos. 3.28654 15 
6 U. S. Portland C. Co... 3.28654 15 
7 Consolidated ......... 3.28654 15 
8 Prinity. sri wiaisade vo 3.28654 15 
9 Tone: ‘Star eyes 3.28654 15 
10 Universal Pepys t-es a: 3.28654 15 


11 Goloradolcanerr se 3.28654 15 


These bids were made by the eleven differ- 
ent companies in response to a request for 
bids for 6,000 barrels of cement. The eleven 
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bidders made bids which were identical to 
the ten-thousandth of a cent. 


This chart is only one of the many in- 
stances showing the identity of bids. Many 
other instances are set forth in paragraph 9 
of the Commission’s findings. As we said 
in the Dietzgen case, supra, in discussing iden- 
tical bids, “The evidence not only supports 
the fact findings of the Commission as to the 
suppression of competition, but it made any 
other finding impossible.” Or as we also 
said in the Ice Cream Can Institute et al. v. 
F. T. C., supra, “Just how such an unnatural 
situation could be brought about by mem- 
bers of an industry without a plan or agree- 
ment is difficult, if not impossible, to visualize.” 


There was other evidence of a conspiracy 
to restrain trade. Not only was there iden- 
tity in the bids but there was received in 
evidence a letter from Mr. John Treanor to 
officers of respondents and members on the 
Institute’s board and associates on the Code 
Authority, which refutes respondent’s protes- 
tations of no conspiracy and no participation 
therein by the Institute or by the other re- 
spondents. Mr. Treanor was president of 
Riverside and a trustee of the Institute. His 
statement was an admission of a party to a 
conspiracy made during pendency of the 
conspiracy: 


‘“‘The worst that can be said is that the eco- 
nomic foundation for some of these discussions 
of price making is frail. With that opinion I 
am inclined to agree, believing that no sound 
defense of our methods of selling cement can 
be made without the admission that some 
limitation of competition is necessary in such 
an industry as cement. This is not a subject 
which can be presented to the public through 
advertising, or in any way. It is an argument 
that has to.be made and can be made in special 
places where it may be calculated to do some 
EOOG neers 

“Do you think any of the arguments for the 
basing point system, which we have thus far 
advanced, will arouse anything by derision in 
and out of the government? I have read them 
all recently. Some of them are very clever and 
ingenious. They amount to this however: that 
we price this way in order to discourage mo- 
nopolistic practices and to preserve free com- 
petition, etc. This is sheer bunk and hypocricy. 
The truth is of course—and there can be no 
serious, respectable discussion of our case un- 
less this is acknowledged—that ours is an indus- 
try above all others that cannot stand free 
competition, that must systematically restrain 
competition or be ruined.’’ 


Further support for the Commission’s find- 
ing may also be found in the evidence which 
showed the respondents’ refusing to quate 
prices at destination points. This standing 
alone could be accepted as innocent, but in 
connection with the other evidence it was 
clearly a part of a plan to eliminate compe- 
tition. And what is probably more impor- 
tant,—it, with the adoption of the basing 


q 57,490 


58,252 


Court Decisions 
U.S. v. The New York Great Atlantic & Pacific 


9-27-46 
Report 99 


Tea Company, Inc. et al. 


points, succeeded in complete and effective 
elimination of competition. Both unusual 
and significant is this complete elimination 
of competition, such as here disclosed. 
Counsel may argue that Congress should 
amend the statutes, so that competition may 
be eliminated between those who make 
standard articles. Congress has made no 
such distinction and even if we were agree- 
able to such a proposal, neither we nor the 
Federal Trade Commission could revise the 
anti-monopoly legislation which Congress 
has enacted. 


What constitutes sufficient evidence to 
sustain a verdict of a jury or a finding of a 
court or of the Federal Trade Commission 
that a conspiracy exists and defendants are 
parties to it, has been the subject of con- 
sideration by appellant courts so frequently 
that we are not justified in setting forth the 
authorities. I will refer to only one where 
I attempted to state the rule, Allen v. United 
States, 4 F. 2d 688. 


And I will add that it is the Federal Trade 
Commission and not this court that Con- 
gress made the fact finder. 


Conspiracies are usually established by 
circumstantial evidence. Seldom do the of- 
fenders make solemn written agreements. 
While circumstantial evidence may be less 


persuasive in some cases, it by no means 
follows that it is necessarily weak or lack- 
ing conviction carrying-power. In the in- 
stant case there are facts which are not in 
dispute and which leave me free to doubt as 
to the doings of the respondents and of their 
understanding and purpose to eliminate price 
competition. 

Some of the respondents argue that the 
Anti-Trust Acts do not apply to the sale 
of standard goods. This position I cannot 
accept. The anti-monopoly legislation was 
for the purpose of maintaining competition and 
there may be competition in standard articles 
just as there may be competition between 
manufacturers of articles not standardized. 

Likewise, it is unnecessary to discuss the 
effect of the basing point system as the basic 
element in price fixation in the light of what 
was said in the Corn Products and the Staley 
cases, Supra. 

Discussion of the effect of the N. R.A. is 
unnecessary in view of what we said in the 
Dietzgen case, supra. 

If the evidence fails to show that one or 
more of the defendants is a party to the con- 
spiracy we should dismiss said defendant 
from the proceedings. We would not for that 
reason by justified in ordering the Commis- 
sion to dismiss the proceeding. 


[7 57,491] United States v. The New York Great Atlantic & Pacific Tea Company, 


Inc., et al. 


In the District Court of the United States for the Eastern District of Tlinois. 


nal No. 16153. September 21, 1946. 


Crimi- 


Defendant is an integrated chain of food stores. One of its wholly owned subsidiaries 


purchases produce for the chain and for the chain’s competitors, as a broker, selecting 
the best supplies at the lowest price for the chain. The Court holds the flaw of the oper- 
ations of this subsidiary permeates all the operations of the integrated system and that 
manipulation of gross profit rates, at times sufficiently to do away with retail profit, in 
competition, procurement and enjoyment of buying preferences whether in the form of 
discriminatory discounts, advertising allowances or otherwise, supplementing retail earn- 
ings or overcoming deficits with earnings of manufacturing subsidiaries when coupled 
with the activities of the subsidiary reflect a misuse of defendant’s power in competition 
= nee extent as to create undue restraint of trade in violation of the Sherman Anti- 
rust Act. 


See the Sherman Act annotations, Vol. 1, | 1220.192. 


For plaintiff: Holmes Baldridge, Horace L. Flurry, Earl A. Jinkinson, Richard B. 
O’Connell, Walker Smith, Margaret H. Brass, Richard L. Porter, Sigmund Timberg, 
Special Assistants to the Attorney General; Wendell Berge, Assistant Attorney General; 
eae W. Hart, United States Attorney; Ray M. Foreman, Assistant United States 

ttorney. 


For defendant: W. M. Acton, Paul F. Jones of Danville, Ill.; Henry I. Green, Cham- 
paign, Ill.; Caruthers Ewing, George J. Feldman, Sumner S. Kittelle, Charles .R. Fox 
John H. Touchstone, Henry S. Rodemacher, Enos L. Phillips, W. V. McIntire, E. i 
Donahue and Ralph P. Schipa, of counsel. : 
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[Nature of the Action] 


LinbLEy, Judge: The information in this 
cause charges, in the first count, that de- 
fendants unlawfully formed and carried 
out, in part within the Eastern District of 
Illinois, a combination and conspiracy un- 
reasonably to restrain interstate commerce 
in food products; and, in count two, that 
they entered into and carried out, in the 
same,manner, a conspiracy to monopolize 
a substantial part of such products in inter- 
state commerce, all in violation of the Sher- 
man Act. 


The corporate defendants are: The New 
York Great Atlantic & Pacific Tea Com- 
pany, Inc., a New York Corporation, The 
Great Atlantic & Pacific Tea Company of 
America, a Maryland corporation, The 
Great Atlantic & Pacific Tea Company, a 
New Jersey corporation, The Great Atlantic 
& Pacific Tea Company, an Arizona corpo- 
ration, The Great Atlantic & Pacific Tea 
Company, a Nevada corporation, The Great 
Atlantic & Pacific Tea Corporation, a Dela- 
ware corporation, The Great Atlantic & 
Pacific Company of Vermont, Inc., a Ver- 
mont corporation, The Quaker Maid Com- 
pany, Inc., White House Milk Company, 
Inc., Nakat Packing Corporation, and At- 
lantic Con:mission Company, Inc., all New 
York corporations and The American Coffee 
Corporation, a New Jersey corporation. 


Certain individuals comprise the so-called 
headquarters defendants, as follows: George 
L. Hartford, president of the first above 
named corporation; chairman of the board 
of directors of the second; president and 
director of the Great A & P Tea Co., Ltd., 
Canada, secretary and director of Atlantic 
Warehouses, Inc., N. Y., Great American 
Tea Co., N. Y., and the Arizona corpora- 
tion; treasurer and director of the New 
Jersey and Nevada corporations and direc- 
tor of the Delaware corporation; John A. 
Hartford, first vice president and director 
of the first named corporation, president 
and director of the Maryland, the Arizona, 
the New Jersey, the Nevada and the Dela- 
‘ware corporations and of The Great Ameri- 
can Tea Company, New York; treasurer 
and director of Atlantic Warehouses, Inc., 
New York, vice president and director of 
The Great Atlantic & Pacific Tea Co., Ltd., 
Canada; R. W. Burger, assistant secretary 
of the Arizona, the New York and the 
Nevada corporations, the American Coffee 
Corporation, Nakat Packing Corporation, 
the Atlantic Commission Company, the 
Great American Tea Company, the Atlantic 
Warehouses, Inc., and The Great Atlantic 
& Pacific Tea Co., Ltd., secretary of the 
New Jersey and Maryland corporations, 
secretary and director of the Delaware 
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corporation, assistant secretary and director 
of the Quaker Maid Company, secretary- 
treasurer and director of White House Milk 
Company, vice president, Stores Publishing 
Co., Inc., New York; Robert B. Smith (now 
deceased), vice president and director of 
the Maryland, New Jersey and Nevada 
corporations, and of the White House Milk 
Company; president and director of Nakat 
Packing Corporation, the Atlantic Com- 
mission Company, and the Quaker Maid 
Company and vice president of Stores Pub- 
lishing Company; David T. Bofinger, vice 
president and director of the New Jersey 
corporation and the Stores Publishing Com- 
pany R. G. Ernst, vice president of the 
Quaker Maid Company; Francis M. Kurtz, 
vice president, American Coffee Corporation, 
New Jersey; H. A. Baum, vice president, 
general manager and director of Atlantic 
Commission Company, New York. 

Other defendants are: O. C. Adams, chair- 
man of the board of the Atlantic division; 
W. F. Leach, president of the Atlantic 
division; W. M. Byrnes, president of the 
Eastern division; J. J. Byrnes, president, 
New England division; R. M. Smith, presi- 
dent, Southern division; O. I. Black, gen- 
eral superintendent of Dallas unit; T. A. 
Connors, agent in charge of the national 
meat department of A & P; A. W. Vogt, 
agent in charge of the buying office, Mil- 
waukee, Wisconsin; Business Organization, 
Inc., a New York corporation, and Carl 
Byoir, chairman of its board. 

The information sets forth at some length 
the respective participating activities of the 
members of A & P group in the food in- 
dustry of the United States. It avers and 
the fact is that the New York corporation 
and the Maryland corporation are holding 
companies, the first holding the stock of 
the other and the latter that of the other 
corporate defendants except the Vermont 
corporation which is owned by the New 
Jersey corporation; that defendants George 
and John Hartford, as trustees of the George 
H. Hartford Trust hold all the authorized 
and issued voting stock of the New York 
corporation and, individually and as trus- 
tees, 99.97% of the authorized capital stock 
of that corporation; that besides retailing 
food through retail stores, the group proc- 
esses, packs and wholesales food products 
and engages in brokerage business in such 
products. 

It is charged that headquarters control 
the buying; that the purchasing depart- 
ment is located at headquarters where food 
products to be retailed are purchased; that 
in various states, there are located other 
offices, known as buying and brokerage 
offices, where A & P’s agents and em- 
ployees, under the direction of the grocery 
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purchasing department, purchase various 
products, all of which are shipped to A & P 
warehouses and from there forwarded in 
interstate commerce to the retail stores, 
and that the stores, 6412 in number, in 3436 
cities, constitute the conduit through which 
food products are moved in commerce from 
producers to consumers. It is charged that 
headquarters also control the selling and 
advertising of the entire group, dictate 
where stores shall be located and suggest 
profit rates and expense rates for all the 
stores. 

All defendants * entered pleas of not 
guilty and both sides waived trial by jury. 
Voluminous evidence was submitted, both 
oral and documentary. The Government 
relies upon the records made by defendants 
in their corporate and group meeting minutes, 
their communications with each other and 
with others, testimony of suppliers from 
whom A & P bought food products, and 
that of producers of fruits and vegetables 
and the officers or agents of cooperatives 
producing and selling such produce. De- 
fendants produced controverting evidence, 
both oral and documentary, submitting 
portions of its records as part of the res 
gestae, 

The Government has not offered evidence 
of any expressed undertaking to restrain 
interstate trade or to create a monopoly. 
It insists, however, that the policies and 
practices of the allied corporations and their 
officers from the year 1925 until the time 
the information was, filed have remained 
constant, namely, lower buying prices for 
A & P than those of its competitors, real- 
ized largely through discriminatory prefer- 
ences to A & P from suppliers, enabling 
A & P to undersell retail competitors and 
to off-set losses incurred in selected areas 
at a profit rate below cost of operation. It 
complains, not of the size of the defendants’ 
enterprise but that, through vertical and 
horizontal integration reflected by the evi- 
dence, defendants have acquired and used 
tremendous power in such manner and 
employed such means as inherently involve 
unreasonable restraint of competition. It 
insists that A & P, in meeting competition 
in certain sections has so lowered prices as 
to result in stores in those sections being 
operated at a loss; that, to reimburse them 
for losses or lessened profits, stores have 
received allotments of other earnings which 
are first received at headquarters and then 
allocated to the stores; that these include, 
not only earnings of the wholly owned sub- 
sidiaries but also stock gains, advertising 
allowances received from suppliers and 
various other “headquarters” profits, and 

*In using the word defendants generally I 
shall include all defendants, named in the in- 
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contribute to an illegal result, i. e., they 
bar or handicap open competition; and that 
in certain sections, defendarlts have agreed 
with others to fix prices. It insists that there 
is adequate proof of illegal action by Atlantic 
Commission Company in that it acts as buying 
agent for A & P and at the same time as broker 
for vendors selling to other distributors and as 
buying broker for others and eventually turns 
over all its profits to A & P. It insists 
that defendants have engaged in false front 
activities, the nature of which I shall dis- 
cuss hereafter. In short, it is the Govern- 
ment’s position that it has proved beyond 
reasonable doubt that all of the actions of 
defendants disclosed by the evidence in the 
end amount inevitably to illegal restraint 
of trade as charged in the first count and 
to an attempt to create a partial monopoly 
as charged in the second count, while de- 
fendants insist that proper analysis of the 
evidence can lead only to a conviction that 
they never at any time intended to violate 
the law; that their recorded policy over a 
period of years has been to live within the 
law, and that they have studiously attempted 
at all times to meet competition fairly, 
without threat to its healthy open existence, 
all in order to achieve their only purpose, 
—to furnish the consuming public with 
good goods at cheap prices and a low profit. 


It is obvious, therefore, that determina- 
tion of which is the correct view, or a recon- 
ciliation of one with the other, involves the 
issue of whether the evidence points in- 
evitably, beyond all reasonable doubt, to 
guilt, or whether it discloses such facts as 
are consistent only with innocerice. In or- 
der to answer satisfactorily to myself the 
resulting collateral questions, it has been 
necessary to give careful attention to a vast 
amount of evidence and, as the question to 
be solved has frequently been, from the 
viewpoint of each of the parties, one of de- 
termination of inevitable. implications of 
largely undisputed facts, I have found it 
essential to scrutinize many minutes, reso- 
lutions, contracts, letters and other docu- 
ments. To attempt to summarize the evi- 
dence fully and accurately would extend 
this memorandum to an unreasonable length. 
I shall attempt only to point out some repre- 
sentative or typical features in the hope that 
my complete consideration will be reflected 
by what I say. 


Historical Development and Present 
Status of A & P 


A & P, as a genus, came into existence 
some 75 years ago. Defendants John A. 
ai.d George L. Hartford, sons of one of the 


‘formation, except Robert B. Smith who is now 


deceased. 
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original founders, George H. Hartford, con- 
nected with the enterprise since early man- 
hood, control the corporations forming the 
group, through the George H. Hartford 
trust, of which they are trustees. The group 
first operated only “economy stores,” run 
by one man, with no deliveries, no credit, 
no advertising and no telephones; later it 
opened various “combination stores,” carry- 
ing meats and vegetables as well as groceries, 
“special development stores,” and still later 
“supermarkets.” In 1920 there were 4638 
A & P stores in the United States, with 
sales of $235,303,000 and earnings, before 
taxes, of $4,806,000. At the end of 1924, 
there were 11,413 stores, sales of $352,093,000, 
and earnings of $13,165,000. In 1925 oc- 
curred what the Government terms a reorgan- 
ization and the defense a decentralization, 
under which all territory in which A & P 
operated was divided into divisions, of which, 
since 1938, there have been seven as charged 
in the information. On June 1, 1926, sales 
aggregated some 26.6% of the total U. S. 
Food business done by all chain stores, 
which, as a group, were doing 23.6% of the 
total grocery business of the United States. 
At that time A & P had 14,220 stores out 
of a total of all chain stores of 46,800. 

The controlling stock of the New York 
corporation is owned by the two Hartfords 
as trustees and that of the Maryland cor- 
poration by the New York corporation. The 
Maryland corporation owns the controlling 
stock of all other subsidiaries except the 
Great Atlantic & Pacific Tea Company of 
Vermont, Inc., which is owned by the New 
Jersey corporation, a subsidiary of the 
Maryland corporation. The relative posi- 
tions of the executive officers is stipulated 
as hereinbefore set forth. 

The New York corporation does not han- 
dle merchandise. The Maryland corpora- 
tion helps finance the operating companies, 
—its subsidiaries or subsidiaries of its sub- 
sidiaries. The New Jersey corporation oper- 
ates retail food stores in 24 states, the 
Arizona in thirteen states, other than those 
in which New Jersey operates, and Nevada 
in three states, in addition to those in which 
New Jersey and Arizona operate. The 
Delaware corporation does not buy, manu- 
facture or sell food products, but seems to 
have been created for the purpose of pro- 
tecting the company’s name in states where 
A & P is not yet doing business. The Ver- 
mont corporation merely conducts liquor 
departments in the retail stores operated by 
the New Jersey corporation in the state of 
Vermont. Quaker Maid Company, Inc., 
maintains four manufacturing plants and 
ships its products to A & P warehouses, 
packed under A & P labels. The American 
Coffee Corporation buys green coffee in 
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South America from producers and on the 
spot market which it sells to the New Jer- 
sey corporation at the ports of export and 
which is then imported and turned over to 
the national coffee department, roasted and 
distributed under A & P labels. The White 
House Milk Company, Inc., operates plants 
in Wisconsin, selling and shipping its prod- 
ucts to the warehouses under A & P brands. 
The Nakat Packing Corporation packs and 
cans in four canneries in Alaska salmon 
which is sold and shipped to A & P ware. 
houses. The Atlantic Commission Com- 
pany, Inc., is qualified to do business in 
36 states. It is commonly referred to as 
Acco and will be so designated here. Or- 
ganized primarily to purchase fresh fruits 
and vegetables for A & P, it purchases from 
growers and shippers in the various pro- 
ducing parts of the country produce which 
it delivers to A & P warehouses and stores. 
By 1940 approximately 70 per cent of the 
merchandise purchased by Acco was shipped 
to A & P and about 30 per cent sold to com- 
peting trade, from which is derived profits 
in the form of brokerage. The Government 
claims that its chief purpose was to procure 
for A & P select quality at special prices 
and to divert relatively low quality produce 
to the outside trade at higher prices. Pre- 
vious to passage of the Robinson Patman 
Act and the court decision enforcing it 
against A & P in 1940, Acco enjoyed sub- 
stantial profits from brokerage collected 
Hee neue on products purchased for 


The mechanical set-up and business meth- 
ods of all divisions seem to have been sub- 
stantially the same, with perhaps the excep- 
tion of the eastern, which operates entirely 
in metropolitan New York more nearly as a 
unit than the other divisions, in which di- 
verse units are located, frequently widely 
separated. Divisions are not incorporated, 
but each has a president, one or more vice 
presidents, a treasurer, secretary, director 
of sales, director of purchases and director 
of operation. Each has, also, an advisory 
board of directors, of which the officers are 
members, and an executive committee, which 
meets frequently to decide questions of cur- 
rent nature which can not wait for a full 
board meeting. Each division is subdivided 
into ‘units, in each of which are located re- 
tail stores and, in most instances, ware- 
houses which serve the stores. The units 
are not incorporated but each of them, too, 
has officers, including the general superin- 
tendent, who is often a vice president of 
the division, office manager, sales manager, 
unit buyer and warehouse superintendent, 
all of whom jointly constitute the unit ex- 
ecutive committee. Supervisors, working 
under the general superintendents, visit, 
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check and report upon the stores in the 
unit. Each store has a manager. 


Since 1925 the presidents of the divisions, 
together with the Hartfords, and Bofinger 
and others, have constituted the general 
policy- making body. They meet quarterly 
at headquarters in what they term presi- 
dents meetings. Usually present have been 
the two Hartfords, until his death, R. B. 
Smith, vice president, Burger, secretary, Bo- 
finger, vice president in charge of purchases 
and chairman of the merchandising commit- 
tee, the division presidents and representa- 
tives of the national accounting and statistical 
departments and various other employees. 
All attending vote upon matters presented. 
Also meeting at headquarters are the mer- 
chandising committee, the sales directors, 
the purchasing directors and the comptrol- 
lers. At presidents meetings open discussion 
prevails, but it is obvious from the many 
records submitted that the voice of the 
Hartfords, is a valued guide, indeed, the de- 
termining factor in deciding what is to be 
done. Any attendant may express his opinion 
but, in the end, I think it clear, the wishes 
of the two joint heads of the group consti- 
tute at all times the controlling factor in 
determination of policies for the entire 
A & P set-up. 

By 1942 A & P retail sales had expanded 
to $1,444,718,000. In 1941 principal chain 
stores figures were: A & P $1,354,018,000; 
Safeway $475,125,000; Kroger $302, 766, 000; 
American Stores $157, 677, 000; First National 
Stores $121,949,000 ; National Tea $72,182,000. 
For the year 1930, eleven years earlier, the 
sales were: A & P $1,059,099,000; Kroger 
$257,094,000; American Stores $142, 770,000; 
National Tea $85,236,000. The number of 
A & P stores advanced from 4,588, in 1920 
to 15,422 in 1930 and then declined to 5,821 
in 1942 and 5,751 in 1943, principally be- 
cause of replacement of smaller service 
stores with supermarkets, where volumes 
handled are much greater. Thus the tons 
per store increased from 2.73 tons per week 
in 1925 to 6.40 tons in 1937. The average 
dollar weekly sales per store rose from $678 
per week to $1,175. A & P total tonnage 
in 1941 had become 7,200,000 tons, an aver- 
age weekly per store of approximately 19 
tons. In 1941 the average weekly sales for 
all stores was $4,662, for all supermarkets 
$12,128 and for all special development 
stores $5,753. 

The defense introduced a chart disclosing 
the comparative amounts of national food 
sales over a period of years compiled from 
Department of Commerce statistics. This 
shows that in 1933, of the total sales of 
stores engaged primarily only in sale of food 
at retail, independent sales amounted to 


q 57,491 


61.7% of the total, those of all chain stores 
to 38.3% and those of A & P to 11.6% and 
that in 1943 the sales of the independent 
stores constituted 70.2% of the total, those 
of all food chains, 29.8%, those of food chain 
stores other than A & P 22.7% and those 
of A& P7.1%. 


The Government contends that any per- 
suasive effect of the figures shown is com- 
pletely negatived upon proper analysis; that 
nation-wide comparisons do not take into 
consideration expansion in territories occu- 
pied by A & P. It deduces from the record, 
that in 1925-1926 A & P had some 33 units, 
that of these, one unit only had more than 
15% of the total available business in its 
territory, eleven units from 10 to 15%, 
twelve from 5 to 10% and nine less than 
5%; whereas in 1941 A & P had 39 units 
with the following percentages of the total 
available business in the respective com- 
munities ; eight with from 15 to 20%; eighteen 
10 to 15%; ten 5 to 10% and three less than 
5%. It insists that A & P’s percentage of 
total available business in the areas occu- 
pied by A & P is shown to be much larger 
when limited to cities of certain sizes within 
the divisions. It refers to the board of di- 
rectors meeting of the central division in 
May, 1941, when a program of supermarkets 
and special development stores was outlined 
aiming at obtaining 20% of the available 
food business in cities where there was an 
available volume of $20,000 or more per 
week. That record discloses that at that 
time A & P had more than 20% of the total 
available business in approximately three 
fourths of the cities in the division. There 
were in the division eight cities where 
A & P had over 50% of the available busi- 
ness, 15 cities from 40 to 50%, 51 from 30 
to 40%, 51 from 20 to 30%, 55 from 10 to 
20%, seven with less than 10%. In short 
the Government contends that the chart is 
wholly valueless in determining A & P’s 
true growth in that it does not reflect de- 
velopment in areas actually occupied by 
A & P but is built upon a national basis, 
which is misleading, inasmuch as A & P 
does not participate in business in all com- 
munities. 

The sales of Quaker Maid, White House 
Milk, Nakat, Fish Department, Tea, etc., 
expanded from a total of $41, 960, 000 in 1931 
to $88,720,000 in 1941. In 1941 the bakery 
sales, as ‘compared with the well known 
national bakers, were as follows: A & P 
$55,077,000; Continental $69,427,000; Gen- 
eral $42, 067, a Purity $41,414, 000; Ward 
$36,721,000. A & P increased sales of its 
own coffee from 60,928,000 pounds in 1925 
to 270,503,757 in 1941 and those of outside 
brands from 1,972,251 pounds in 1925 to 
28,817,109 pounds. An increase of 43% in 
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A & P brands of coffee in 1940 over 1930 
compares with a national increase in coffee 
sales of 18%. This latter fact, says the 
Government, further proves the undepend- 
ability of comparisons of A & P statistics 
with national statistics. The Government’s 
catculation is that, after taking into con- 
sideration the coffee consumed in hotels, 
restaurants, etc., and the fact that A & P 
covered only 78% of the population, its 
coffee sales were equivalent to 20% of the 
available retail business. Purchases of soap 
in 1937 were $4,997,355 and in 1941 $9,529,633. 
The national meat department of A & P 
purchased 685,770,383 pounds in 1940. This 
represented an increase of 36.6% over 1939. 
Acco handled in 1938, 8.41% of the total 
national movement of fresh fruits and pro- 
duce; in 1940 11.62%. Total sales of Acco 
for the fiscal years 1940 and 1941 were 
$79,294,969 and $103,503,250. Of this, in 
1940, $6,490,146 represented sales to the out- 
side trade. 

John Hartford testified that the division 
presidents hold their positions at the will 
of himself and his brother, and I believe it 
the only proper inferénce that this is true 
as to all officials of the various corporations, 
resulting, for all substantial purposes, in 
unification of ownership and of control in 
the two Hartfords. The board of directors 
of the New Jersey corporation pass upon 
and approve the appointment of division 
presidents and approve or ratify the actions 
of the presidents meetings. The various 
officers of the corporations have at all times 
recognized this unification; so Parr, in 
charge of field buying, said: “it is all the 
A & P Tea Company to me.” Burger did 
not know which corporation handled the 
merchandising. The officials and employees 
quite generally do not distinguish one cor- 
poration from another. They recognize John 
Hartford as president, George Hartford as 
chairman of the board and treasurer and 
Burger as assistant to John Hartford. Ev- 
eryone seems to have considered the total 
operation of the A & P group as the opera- 
tion of one company; all net earnings 
eventually reached the two Hartfords. 

Mr. Hartford stated to the presidents in 
1937 that responsibility for determining pro- 
grams rests in headquarters; that the presi- 
dents meetings control the conduct of the 
business, although carrying out details is left 
to division key men and the headquarters 
buying committee. He cautioned the con- 
ference to make sure that company policies 
were carried down to the employees of the 
system. Minutes of meetings are sent to 
unit heads and thereafter the boards of di- 
rectors of the divisions attempt to carry out 
the enunciated policies. One president testi- 
fied that occasionally decisions were made 
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at the presidents meetings not in accord 
with the views of the two Hartfords but, 
upou cross examination, he failed to recall 
any instance of such action. Operation of 
manufacturing plants and expansion pro- 
grams are likewise controlled by decisions 
of the presidents meetings. Compliance by 
the operating organization with company 
policy is checked by reports of the auditing 
department. Any violation of policies must 
be reported to headquarters. Employees of 
subsidiaries receive stenciled copies from the 
New York office which serve as statements 
of policies approved by headquarters. 

The merchandising committee at head- 
quarters coordinates the general advertising 
for and merchandising of retail operations, 
including subsidiary manufactured products 
and their competing nationally and section- 
ally known brands. Bofinger, in charge of 
buying operations, was chairman of the 
committee, which included the general man- 
ager of Acco, public relations counsel, rep- 
resentatives of Quaker Maid and American 
Coffee, advertising counsel, Connors, in 
charge of the meat department, Gundry, 
assistant to Bofinger, Gilb, head of the na- 
tional bakeries division and Kling of White 
House Miik and Nakat Packing corpora- 
tions. This committee does not fix policies 
but interprets and carries out those pre- 
scribed at the presidents meetings. It helps 
guide the retail organizations in handling 
A & P’s own products and those purchased 
from outside manufacturers, supervises the 
advertising activities, acts as headquarters 
sales department and recommends policies 
to the presidents meetings. In addition, 
there are meetings of the directors of pur- 
chases of the divisions and the divisional 
directors of sales, under, apparently, the 
directing hand of Bofinger, who is also head 
of the grocery department at headquarters, 
which, in turn, directs the activities of ithe 
purchasing directors. These meetings, too, 
are attended, at least at times, by the two . 
Hartfords, Bofinger and the headquarters 
buyers and by assistants to Bofinger. The 
division sales directors meetings are attended 
by sales directors of the divisions and head- 
quarters representatives and concern them- 
selves with national sales programs. 

The complete buying organization con- 
sists of the headquarters purchasing de- 
partment, field buying offices, purchasing 
directors for each division and unit buyers 
for the respective units. Bofinger, head of 
the first of these, has some ten or twelve 
assistants, each of whom has to do with one 
particular group of products. Purchases are 
also executed by field buyers and division 
purchasing directors, ‘The latter are ac- 
countable to headquarters and the unit buy- 
ers to the divisional purchasing directors. 
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The purchasing director for each division 
purchases goods produced within the divi- 
sion and goods produced outside the division 
but sold by the manufacturer only within 
the division. The same rule is applicable 
to unit buyers. If a manufacturer desires 
to sell more than one division, he must deal 
with headquarters or one of the field buying 
offices. 

Some 75% of the fruits and vegetables 
purchased for A & P are purchased by Acco. 
The remainder consists of small purchases 
made by store managers from local produc- 
ers and other purchases made by the units 
to fill in or supplement other purchases. 
National purchases are made by the egg and 
poultry department at headquarters. The 
purchasing department buys produce not 
only for the retail stores but also for the 
manufacturing system. New commodities 
are not stocked generally without permis- 
sion of division headquarters, If they are 
competitive with products manufactured by 
A & P subsidiaries, the retail stores must 
first make an effort to have the A & P 
products take care of the demand. 


The Government presents an analysis of 
profits. There is some controversy as to 
the correctness of the figures presented, but 
I deem them sufficiently truly illustrative of 
the facts. The total profits of A & P in 
1939 were $21,312,000, in 1940 $23,409,000, 
in 1941 $26,025,000. Of these the net retail 
profit in 1939 was 6.31% of the total, in 1940 
9.37% and in 1941, 10.98%. In the same 
years the manufacturing subsidiaries’ profits 
were, in 1939 $5,009,067 or 23.50% of the 
total; in 1940 $5,310,890 or 22.69% of the 
total and in 1941 $6,359,012 or 24.43%. The 
earnings in coffee were, in 1939, $3,092,760 
or 14.51% of the total, in 1940 almost 
$4,000,000 or 16.80%, in 1941 $3,274,348 or 
12.59%. Thus it is evident that the profits 
from coffee alone in each of the three years 
was in excess of those from retail earnings 
of all of the several thousand retail stores. 


The headquarters’ allocation of profits 
exceeded the net profit of the retail stores in 
1939, being more than three times as much 
as retail earnings, and in 1940 and 1941 more 
than two times as much. The manufactur- 
ing companies’ earnings in 1939 were more 
than three times net retail. earnings and in 
1940 and 1941 more than two times. The 
earnings of Acco alone very closely ap- 
proached the total retail earnings of all the 
stores. In 1939 its profits were $1,082,336 
or 5.08% as compared to 6.31% for net 
retail profits; in 1940 $1,316,374 or 5.62% 
of all profits as compared with 9.37% for 
the net profit of the retail stores and in 
1941 profits of Acco were $1,863,697 or 
7.16% of the total profits as compared with 
10.98% for net retail profits from the stores. 
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It thus appears that if the retail stores of 
the A & P system had operated without any 
profit, the net earnings from all other 
sources would have equaled in 1939, 93.69% 
of what was realized including retail profits, 
in 1940, 90.63% and in 1941, 89.02%. 
Before discussing further details of evi- 
dence, I shall refer briefly to certain perti- 
nent decisions. The purpose of the Sherman 
Act is to prevent restraints of interstate 
commerce, to maintain its appropriate free- 
dom in the public interest, to afford protec- 
tion from the subversive or coercive influence 
of monopolistic endeavor. As a charter of 
freedom, the Act has a generality and adap- 
tability comparable to that found to be de- 
sirable in constitutional provisions. It does 
not go into detailed definitions which might 
either work injury to legitimate enterprise 
or through particularization defeat its pur- 
poses by providing loopholes for escape. 
“Combination which unreasonably limits 
competition which would otherwise exist be- 
tween persons in similar businesses is illegal. 
A suppression of competition necessarily 
restrains commerce. Board of Trade v. 
United States, 246 U. S. 231. In Paramount 
Famous Lasky Corp. v. United States, 282 
U. S. 30, it was said: ‘In order to establish 
violation of the Sherman Anti-Trust Act, 
it is not necessary to show that the chal- 
lenged arrangement suppresses all competi- 
tion between the parties * * The 
interest of the public in the preservation of 
competition is the primary consideration.’ 
The restraint of trade contemplated by the 
statute means restraint of competition. 
United States v. Eastern States Retail L. D. 
Assn, 234 U. S. 600.” William Goldman 
Theatres, Inc. v. Loew's, Inc., 150 F. 2d 738. 


The court said further: 


“The statutory prohibition is against any 
course of conduct which monopolizes ‘any 
part’ of interstate trade. We know of no 
authority which sanctions what would other- 
wise be an illegal monopoly simply because 
it operates in a single city or a particular 
part of a city and affects only a part of an 
industry involved. There is no such limi- 
tation on the effect of the anti-trust laws. 
Addyston Pipe & Steel Co. v. United States, 
175, U.gSa 21 159208S) (Ct5 96.4 44ele eda 136" 
Standard Oil Co. v. United States, 221 U. S. 
1) 31S 9@t9502,255) ewd610 1G 4eb eRe Ae 
N. S., 834, Ann. Cas. 1912D, 734; Indiana 
Farmer's Guide Pub. Co. v. Prairie F. iPACos 
293 U. S. 268, 55 S. Ct. 182, 79 L. Ed. 356; 
Oxford Varnish Corp. v. Ault & Wiborg Corp., 
6 Cir., 83 F. 2d 764; Peto v. Aosta Ain. 
101 F. 2d 353; Truck Drivers’ Local No. 421 
v. United States, 8 Cir., 128 F. 2d 227; White 
Bear Theatre Corp. v, State Theatre Corp., 8 
Cir., 129 F. 2d 600; Louisiana Farmers’ Pro- 
tective Union v. Great A & P Tea Co., 8 Cir., 
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131 F. 2d 419; Bigelow v. Calumet & Hecla 
Mining Co., 6 Cir., 167 F. 704.” 

Combination that leads directly to lower 
prices to the consumer may, even as against 
the consumer, be restraint of trade; and 
combination that leads directly to higher 
Prices, may, as against the producer, be re- 
straint of trade. The statute, thus inter- 
preted, has no concern with prices, but looks 
solely to competition, and to the giving of 
competition full play, by making illegal any 
effort at restriction upon competition. 
Whatever combination has the direct and 
necessary effect of restricting competition 
is, within the meaning of the act as now 
interpreted, restraint of trade. United States 
v. Swift & Co., 122 F. 529. In United States 
v. American Oil Co., 262 U. S. 371, the court 
said (p. 388): 

“The Sherman Act was intended to secure 
equality of opportunity and to protect the 
public against evils commonly incident to 
monopolies and those abnormal contracts 
and combinations which tend directly to 
suppress the conflict for advantage called 
competition—the play of the contending 
forces ordinarily engendered by an honest 
desire for gain. Nor is it determinative in 
considering the policy of the Act that peti- 
tioners may not yet have achieved a com- 
plete monopoly. For it is sufficient if it 
really tends to that end and to deprive the 
public of the advantages which flow from 
free competition.” Fashion Guild v. Trade 
Commission, 312 U. S. 457; United States v. 
E. C. Knight Co., 156 U. S. 1, 16; Eddyson 
Pipe & Steel Co v. United States, 175 U. S. 
Alle 237% 


In American Tobacco Company v. United 
States, — U. S. —, June 10, 1946, the court 
said: “It is not the form of the combination 
or the particular means used but the result 
to be achieved that the statute condemns. 
It is not of importance whether the means 
used to accomplish the unlawful objective 
are in themselves lawful or unlawful. Acts 
done to give effect to the conspiracy may 
be in themselves wholly innocent acts. Yet, 
if they are part of the sum of the acts which 
are relied upon to effectuate the conspiracy 
which the statute forbids, they come within 
its prohibition. * * * The essential com- 
bination or conspiracy in violation of the 
Sherman Act may be found in a course of 
dealings or other circumstances as well as 
in any exchange of words. * * * Neither 
proof of exertion of the power to exclude 
nor proof of actual exclusion of existing or 
potential competitors is essential to sustain 
a charge of monopolization under the Sher- 
man Act. * * * A combination may be one 
in restraint of interstate trade or commerce 
or to monopolize a part of such trade or 
commerce in violation of the Sherman Act, 
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although such restraint or monopoly may 
not have been actually attempted to any 
harmful extent. See United States'v. Inter- 
national Harvester Co., 214 Fed. 987, id., 274 
U.S. 693 * * * the material consideration 
in determining whether a monopoly exists 
is not that prices are raised and that com- 
petition actually is excluded but that power 
exists to raise prices or to exclude compe- 
tition. * * * It is not necessary that the 
power thus obtained should be exercised. 
Its existence is sufficient.” 


“With respect to defendant’s purpose, we 
find no warrant for determining that they 
were other than those they declared. Good 
intentions will not save a plan otherwise 
objectionable, but knowledge of actual intent 
is an aid in the interpretation of facts and 
prediction of consequences.” Appalachian 
Coals Inc. v. U. S., 288 U. S. 344 at 372. The 
inquiry must be whether, despite the ob- 
jective of good intentions, the inherent na- 
ture of the plan was such as to create an 
undue restraint upon interstate commerce. 
Appalachian Coals Inc. v. U. S., 288 U. S. 344 
ateo72: 

In Wardell v. Union Pacific Railroad Com- 
pany, 103 U.S. 651, 26 L. Ed. 509, discussing 
fiduciary relationship, the court said: “the 
same person cannot act for himself and at 
the same time, with respect to the same mat- 
ter, as the agent for another, whose interests 
are conflicting. Thus a person cannot be 
a purchaser of property and at the same 
time the agent of the vendor. The two 
positions impose different obligations, and 
their union would at once raise a conflict 
between interest and duty; and, ‘Constituted 
as humanity is, in the majority of cases duty 
would be overborne in the struggle.’ Marsh 
v. Whitmore, 21 Wall 178, 22 L. Ed. 482. 
The law, therefore, will always condemn the 
transactions of a party on his own behalf 
when, in respect to the matter concerned, 
he is the agent of others, and will relieve 
against them whenever their enforcement is 
seasonably resisted. * * * all persons who 
stand in a fiduciary relation to other parties 
and are clothed with power to act for them 
are subject to this rule; they are not per- 
mitted to occupy a position which will conflict 
with the interest of parties they represent 
and are bound to protect. They cannot, 
as agents or trustees, enter into or authorize 
contracts on behalf of those for whom they 
are appointed to act, and then personally 
participate in the benefits.” 

All who participate in a Sherman Act 
violation, or who aid or abet in its commis- 
sion are indictable as principals. United 
States v. MacAndrews and Forbes Co., 149 
F. 823. Individual defendants who have 
cognizance of and participate in carrying 
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out policies and practices inherently involv- 
ing unreasonable restraint of trade or mo- 
nopoly are criminally liable for the acts and 
practices of their superiors or their employ- 
ees although they may not have specific 
knowledge of each act done or know all the 
details of the carrying into effect of such 
policies and practices. An individual is 
criminally liable if he actually participates 
in an unlawful act, or if he authorizes an- 
other to participate in an unlawful act, or if 
he ratifies the unlawful act of another after 
knowledge of it. United States v. Winslow, 
195 F. 578, aff’d 227 U. S. 202; United States 
v. Lancaster, 44 F. 896; McGrath v. Mathues, 
6 F. 2d 149; Lawlor v. Loewe, 209 F. 721, 
aft: d4235.Wig S022: 

The acts of a corporation’s governing off- 
cials, when they act on behalf of the cor- 
poration and within the scope of the general 
powers delegated to them, including acts 
which such officials assume to do while per- 
forming duties actually delegated, are prop- 
erly attributable to the corporation for 
criminal purposes. New York Central R. R. 
Co. v. Umted States, 212 U. S. 481. 


Defendants’ Buying Practices 


The Government finds nothing inherently 
wrong in defendants’ intercorporate integra- 
tion but contends that by means of horizon- 
tal integration, that is, combination under 
one management of a number of similar in- 
dustries on the same level, and vertical in- 
tegration, that is, combination under one 
management of different business functions 
at more than one level, both of which have 
existed since 1925, defendants have so acted 
as, inherently, by their misuse of such in- 
tegrated power, unreasonably to restrain in- 
terstate trade. For example, says the 
Government, in 1925 A & P received 
$624,560.97 in profits from the American 
Coffee Corporation and exhibited an intent 
to dominate the coffee business in these 
words: “Desire to see A & P gain and 
retain a supremacy in coffee * * * witha 
holeproof organization from tree to cup, we 
shall have nothing to fear from future com- 
petition.” The Government also refers to 
the fact that in 1934, profits of the central 
division were reduced from $1,300,000 for 
the first quarter of 1933 to $700,000 for the 
first quarter of 1934, in order to permit the 
division, and particularly the two Pittsburgh 
units, to pursue an aggressive sales policy. 
The earnings referred to include profits from 
source outside of retail sales, such as adver- 
tising allowances and income of subsidiary 
companies. It was said: “this unique ad- 
vantage of the company over competitors 
should be explored to the limit.’ This is 
one of many such instances which, the 
Government claims, illustrate abuse of ver- 
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tical and horizontal integration with ruinous 
effects on competition. 

The Government claims that defendants 
have forced preferences unavailable to com- 
petitors by threats to withhold or withdraw 
purchases and to engage in manufacture of 
competing products on their own account, 
thereby creating unreasonable restraint of 
food processing and distribution; that credit- 
ing profits realized from manufacture and 
other nonretail sources to A & P’s income 
so operates as to subsidize wrongfully its 
retail operations and that Acco’s inconsist- 
ent roles bring to A & P profits which in 
turn work an illegal advantage in it over 
competitors. 


Whether defendants would manufacture 
products in any instance was quite naturally 
based upon whether A & P could obtain such 
prices from suppliers as would make it im- 
prudent, as a business proposition, to engage 
in manufacturing itself. As early as 1927, 
at the request of John Hartford for an 
expression on pushing A & P’s own brands, 
the minutes recite that the time has arrived 
for making a “demonstration in order to 
safeguard the arrangements which we now 
have with national manufacturers. * * * 
national manufacturers * * * will be an- 
xious to keep their arrangements with us 
attractive so that we would not consider it 
necessary to go into their lines. * * * 
coffee would be the best commodity to 
start out with and White House Milk next.” 
The Government submitted evidence of cer- 
tain events in this respect, some of them 
occurring many years ago, including defend- 
ants’ action in New Orleans in rice, shrimp 
and canned oysters, their dealings with 
Campbell as to beans and spaghetti in 1925, 
when Hartford suggested that A & P could 
afford to cease to make those products, in- 
asmuch as it could resume its own manu- 
facture, if Campbell’s terms should prove 
satisfactory, and A & P’s decision to con- 
tinue to manufacture gelatin products until 
it could consummate a satisfactory arrange- 
ment with the Jello Company. In March, 
1927, Canada Dry had withdrawn from sales 
to A & P because of the latter’s alleged 
price cuts in Indianapolis. John Hartford 
said that an organization with 15,000 stores 
was too big to be dictated to, and A & P 
decided to select one of its own competing 
products, advertise it extensively and price 
it attractively, to demonstrate that it could 
establish a competing product. Canada Dry 
returned to the A & P fold and it was an- 
nounced in 1928 that A & P’s emphasis on 
its private brand had achieved its purpose. 

In 1939 A & P sought to secure from 
large soap companies allowances on Crisco 
and Spry shortening so that A & P could 
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profit by ordering in straight carload lots. 
The manufacturers rejected the suggestion 
and A & P advised its buyer that when 
A & P got ready to go into the shortening 
business the retail price would be made very 
attractive as compared with that of Spry or 
Crisco and that thereby A & P would be 
able to secure greater concessions than it 
then could and that, consequently, the soap 
manufacturers should not, at that time, be 
pushed. 


In February, 1926 it was decided that 
more favorable relationship with the great 
millers could be established by purchasing 
A & P’s entire requirement of flour on an 
allowance basis through one source, “there- 
by taking advantage of our buying power.” 

The national meat department, in Chi- 
cago, under the management of Connors, 
made carload purchases from western pack- 
ers for the entire system. Headquarters 
advised that it was to A & P’s interest to 
“exercise our buying power” through the 
Chicago purchasing office. In 1940 Connors 
was given complete authority over all meat 
purchases. 


The effect of correspondence with Ral- 
ston Purina Company was that A & P would 
have to have a lower price for corn flakes 
or it would enter into manufacture of cereal 
itself. A & P had considered opening a 
plant in the corn belt, obtained cost quota- 
tions and had made a survey, all of which 
indicated that it could manufacture flakes 
with a saving of 21¢ per case on the price it 
was then paying Ralston. Ralston finally 
offered an additional allowance of 10¢ per 
case or a total of 17%4¢ and A & P did not 
build its plant. Defendants explain this al- 
leged duress of Ralston Purina Company 
as in no wise coercive, but as merely a defi- 
nite statement on the part of A & P that 
it was “paying too high a price to Ralston 
and that, if it could not obtain a better rate, 
it would go into business,” all with the in- 
tent to secure a fair sales price, rather than 
to force the supplier to sell goods at A & P’s 
dictated price. Defendants point to the 
incomparable portion of Ralston’s business 
which went to A & P, as “proof in support 
of our contention.” 


The Government suggests that concentra- 
tion of purchases of salmon resulted in price 
preference to A & P of from 5 to 10¢ per 
case. Other instances of the alleged misuse 
of A & P’s buying power are cited but the 
ones discussed are illustrative. 

Defendants admit that they have been 
aggressive in carrying out their merchandis- 
ing policies but deny that A & P ever 
attempted to manipulate its power in order 
to realize an unwarranted discrimination or 
preference. They refer to Parr’s language 
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to the effect that “there should be no tactics 
employed which would even hint of being 
coercive,” and to that of Hensley in 1940, 
stating that no pressure was to be brought 
to bear other than a mere statement of 
A & P’s policy and to counsel’s letter of 
October 28, 1936. 


Retail Operations 


The Government contends that A & P 
used its wide-flung horizontal integration 
to maintain leadership in retail business by 
supplementing unduly reduced retail prices 
in competition by subsidies or profits from 
sources other than retails, and offset losses 
incurred in selected areas, because of fixed 
low prices or low gross profit rates in order 
to force volume, by profits from other locali- 
ties, or by diversion of headquarters profits 
to retail stores; that retail price leadership 
was sought and maintained for the purpose 
of injuring retail competitors and that the 
methods employed were such as inherently 
to injure nonintegrated retail competitors. 
It contends that A & P insisted, in all situa- 
tions, that its prices be kept as low as, 
or lower than, prices of its competitors and 
that, inasmuch as increased sales of subsidi- 
ary products meant more money to A & P 
with which to reduce gross profits, on prod- 
ucts which were available to competitors, 
it thus made it, as defendants said, “very 
hard for the:average supermarket to com- 
pete with us.” It claims that in A & P’s 
desire to attain a position which would make 
it possible for it to sell food more cheaply 
than any competitor, it undersold others but 
refused to be undersold and that competitors 
suffered, citing instances in various divi- 
sions. This program the Government says, 
by 1941 had placed A & P in a position to 
fix its operation at a gross profit rate im- 
pregnable to competition. An A & P sales 
director did say that competition as it was 
known in the old days “does not exist 
today”; that “there is no one in the industry 
selling food at a markup as low as ours.” 
John Hartford said that profit rates should 
be held at a level whereby the business 
would be in an “impregnable position against 
competitive supermarket invasion.” Defend- 
ants used this language: “when it comes 
right down to brass tacks we have no com- 
petition from a price point of view.” Sales 
of meats were frequently “at substantial 
loss.” John Hartford said early in 1942 that 
headquarters desired a .0022 retail operating 
profit; that subsidiary profits and head- 
quarters’ allowances would take care of the 
rest; that this was excellent for the com- 
pany and that every one should be interested 
in seeing “that this situation be perpetuated.” 
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Selling Practices. Profit Rates 


The Government presents a prolonged 
discussion of defendants’ suggested profit 
rates. It is perfectly obvious, as defendants 
point out, that these were merely programs, 
but equally obvious that they were goals 
which defendants expected divisions to strive 
to attain. The Government construes ex- 
pansion under low gross profit rates as 
intentionally building up volume at the ex- 
pense of competition, relying upon evidence 
that below average low gross profit rates 
were fixed in certain territories where com- 
petition was severe until competition had 
been overcome. 


From 1929 to 1936, A & P programs for 
net profit rates ranged from .0271 in the 
middle western division to .0382 in the east- 
ern division. Central western division was 
directed to operate on a net profit basis 
of 1% to 2%, including nonretail profits. 
If results were satisfactory, Hartford be- 
lieved, the plan should apply to all divisions. 
The division was authorized to “plough back 
into Cincinnati whatever is necessary in the 
way of a drastic sales campaign” in order 
to bring the unit up to par with the rest of 
the division. A & P’s percentage of avail- 
able business in Cincinnati was 5% while 
that in the entire division was 9%, includ- 
ing Grand Rapids with 14% and Detroit 
with 10%. Appropriations of $52,000 for 
Louisville and $14,950 for Cincinnati were 
approved in order to help them continue 
low gross profit rates. At the same time, 
the southern division was earning 341%4% of 
the company’s retail profits with only 234% 
of the company’s investment. Pittsburgh 
placed more than 100 stores in a special 
BB zone in which special low prices pre- 
vailed and some stores operated at a loss. 


In opening supermarkets, the gross profit 
rate, Mr. Hartford directed, should not 
exceed 10%, though the company’s average 
supermarket expense rate then was 11.97%. 
He said “establish them on a low gross 
profit and maintain them on this basis until 
we feel that their security has been definitely 
fixed.” In this program to gain additional 
volume, some supermarkets lost money. In 
the central division, the organization was 
advised not to be concerned about losses 
and that supermarkets should continue to 
work on a low rate and brought to a higher 
volume. The middle western division, in 
November 1938, was informed that it should 
reduce gross profit rates wherever volume 
had not materialized, regardless of expense 
rate. 


The New England and Atlantic divisions 
were in an unfavorable position, the losses 
being $15,000 per week in New England, 
and $11,000 per week in Atlantic. New 
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England division lost $252,665 on sales in 
1939 and Atlantic $288,752. It was A & P’s 
plan to earn $7 per share on its stock out 
of all operations including retail sales, head- 
quarters’ and subsidiaries’ earnings. In order 
to do this, it was suggested that the five 
divisions other than New England and 
Atlantic should earn $5,750,000. In 1940 
over 75% of the system’s profits came from 
subsidiaries and advertising allowances. 
Oklahoma City had deficits for three years, 
Kansas City for four years and Cincinnati, 
Seattle and Los Angeles for varying periods. 

It is the Government’s contention that 
the evidence discloses a plan to obtain, in 
the communities in which A & P operated, 
25% of the available business. I shall con- 
tent myself with saying that I think it 
clear that the amount of available business 
in any given area was the starting point 
on which A & P’s activity in that territory 
was planned and that, in many instances, 
it was A & P’s definite program that its 
supermarket merchandising should eventu- 
ally enjoy 25% of the available business. 
I think it clear, too, that, attempting to reach 
this goal, reduction of gross profit rates was 
continuously made in various places and 
subsidiary profit consistently used to supple- 
ment the earnings; that the system’s over- 
all annual programs under each goal set by 
headquarters inherently contemplated sub- 
sidization of retail operations generally and 
of retail operations in areas with unsatis- 
factory volume in particular by profit from 
other sources. Inevitably reduction in gross 
rates lowered the profits from retail sales 
while nonretail profits increased by virtue 
of the large volume of A & P’s products, 
resulting in A & P being able to sell mer- 
chandise cheaper than competitors. Retail 
profits became a minor matter. Mr. Hart- 
ford said “when we open * * * a new 
territory, * * * generally the new unit 
operates at a loss.” Periodically compari- 
sons were made of A & P’s volume in any 
area with that of its chief competitor, for 
the purpose, as the Government says, to 
determine the extent of aggressiveness which 
A & P should exercise in achieving or 
maintaining supremacy in the territory. 
Growth by a competitor at a more rapid 
rate than A & P was considered “a direct 
challenge to our (A & P’s) ability, and some- 
thing must be done to change” that trend. 
John Hartford testified “we had a pattern 
* * * if we could get a certain volume * * * 
we should have a certain expense rate, that 
would allow us to make a certain gross. 
If we did not get that, we were just out 
of luck.” And he added “we would not 
change our prices to bring a store into black 
ink.” The Government contends that the 
evidence rebuts any favorable inference 
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from Mr. Hartford’s statement that the 
company did not anticipate a loss in selected 
areas. It argues that the express recorded 
assignment of definite operating losses in 
the programs for selected areas could not 
have been effective without anticipating 
losses and that A & P’s aim of ultimate 
profit did not justify the means used to 
achieve that end. 


Defendants insist that the evidence re- 
flects no concerted plan to select areas for 
special treatment for the purpose of injur- 
ing competition, i, e., for the purpose of 
injuring or destroying competitors by cutting 
prices in one area lower than those else- 
where until control of the retail business 
in that area has been obtained and offsetting 
the losses or reduction in profit from such 
price lowering by the use of income from 
other areas and from nonretail operations. 
They offered evidence to show that the 
primary reason why stores lost money was 
not low prices but poor management, lack 
of volume and other factors having nothing 
to do with prices and that, although there 
were some losing supermarkets, the majority 
of losing stores were the small regular 
stores, and that the prices in these were 
higher than in the supermarkets. They 
argue that the fact that every unit always 
had a number of red stores makes it unreal- 
istic to conclude that “selected areas” were 
thrown into the red systematically for the 
purpose of “destroying competition”; and 
insist that the record shows that there was 
strong competition wherever A & P oper- 
ated and that there is no evidence that A & P 
unreasonably interfered with competition or 
obtained a monopoly anywhere. At Spring- 
field, Missouri, defendants insist, A & P 
failed to succeed and closed its store because 
of the competition of Safeway. They point 
to other instances where A & P failed to 
succeed and closed stores. Since 1933 A & P 
has withdrawn from over 1,000 towns and 
has opened in only 140 new,towns. They 
argue that there is no instance where A & P 
drove any competitor out of business and 
that the evidence of competitors’ store open- 
ings and closings proves nothing. They 
admit that, in determining the over-all profit 
of A & P, the profit and loss account was 
made up by placing in it all income and 
deducting from it all expenses, including 
income and expenses from losing as well as 
successful stores. To this extent, they agree 
income from profitable stores offset the 
losses from unsuccessful stores. But, they 
aver, this is one of the incidents of any 
business operating more than one unit. 

The Government concedes that A & P 
may lawfully employ subsidiary manufactur- 
ing operations. Defendants insist that if 
that is true, it forecloses any objection to 
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A & P’s manner of distributing its manu- 
facturing profits. They assert that since 
1934 the produce manufactured by defend- 
ants has been billed at market prices which 
has usually resulted in manufacturing profit; 
that manufacturing profits or losses are paid 
as dividends to the parent corporation, which 
makes no accounting distribution of them 
to divisions or units. A statistical alloca- 
tion is made to the several units, but, defend- 
ants insist that “according to the testimony 
in this case, it does not in any way favor 
an unsuccessful or unprofitable store or a 
store whose prices may be lower than ‘else- 
where’ and no violation of the Sherman 
Act can be spelled out of the allocation of 
A & P’s subsidiary profits or losses.” 


Integration, whether vertical or horizontal 
or both, is not per se unlawful. So the 
Government here must show that the size 
of A & P, its integration, both vertical and 
horizontal, its resulting power in the in- 
dustry, were so employed as to bring about 
inevitably unreasonable advantages over 
competitors not similarly integrated. The 
charge is that defendants have so utilized 
their power and integration as unreasonably 
to restrain commerce. This means more 
than meeting competition, more than price 
cutting, more than coming to prices on 
even terms with competitors. It means 
that in their integrated industrial effort, de- 
fendants must, have overstepped the line by 
injecting into their competitive methods and 
into their integrated competitive power, ille- 
gal factors of such importance as to taint 
the entire operation. 


I am not concerned with any question 
as to the wisdom or lack of wisdom of the 
policy of A & P or any other chain store 
organization but am confronted with the 
question whether A & P’s methods, even 
though they look to a legitimate end, have 
in them an inherent factor of such legal 
malevolence as to taint the operation. Deal- 
ers have the right to sell freely without 
restraint. Have defendants unreasonably 
crippled that right? Such is our real ques- 
tion. Defendants have the right to set prices 
at such figures as to meet competition. It 
is only when price cutting extends to de- 
struction or unreasonable restraint of com- 
petition or taking losses in order to attain 
an ultimate monopoly or partial monopoly 
that the law is violated. If the methods 
employed are such as necessarily to employ 
a factor which reflects inevitably an intent 
to injure or destroy competition, we have 
something illegal. The Government must 
prove either that there was a specific wrong- 
ful intent to effect restraint of trade or that 
the acts of defendants had the inherent 
tendency necessarily unreasonably to re- 
strain trade. As Mr. Justice Lurton said: 
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(United States v. Reading Co., 226 U. S. 324, 
57 L. Ed. 243) “Whether a particular act, 
contract, or agreement was a reasonable 
and normal method in furtherance of trade 
and commerce may, in doubtful cases, turn 
upon the intent to be inferred from the 
extent of the control thereby secured over 
the commerce affected, as well as by the 
method which was used. Of course, if the 
necessary result is materially to restrain 
trade between the states, the intent with 
which the thing was done is of no conse- 
quence.” See also Industrial Assn. of San 
Francisco, v. United States, 268 U. S. 64; 
Hopkins v. United States, 171 U. S. 578, 43 
L. Ed. 290; Anderson v. United States, 171 
U. S. 604, 43 L. Ed. 300. 


The Anti-Trust Act was not intended to 
prevent normal expansion of business. It 
offers no objection to the mere size of a 
corporation, or to the continued exertion of 
its lawful power, when that size and power 
have been obtained by lawful means and 
developed by natural growth, although its 
resources, capital and strength may give to 
such corporation a dominating place in the 
business and industry with which it is con- 
cerned. It is entitled to maintain its size 
and the power that legitimately goes with it, 
provided no law has been transgressed in 
obtaining it. United States v. U. S. Steel 
Corp., 251 U. S. 417; U. S. uv. International 
Harvester Co., 274 U. S. 693, 708; Appala- 
chian Coals v. United States, 288 U. S. 344. 
Only such contracts and combinations are 
within the act as, by reason of intent or the 
inherent nature of the contemplated acts, 
prejudice the public interests by unduly 
restricting competition or unduly obstruct- 
ing the course of trade. United States v. 
U. S. Steel Corp., 251 U. S. 417. 


Stock Gains 


Much is said concerning stock gains. I 
shall not discuss the evidence in detail. 
There were, in certain stores, substantial 
stock gains, sometimes due to improper 
methods, which defendants promptly attempted 
to correct. There were losses likewise. I 
can not convince myself that the evidence is 
conclusive that stock gains were intentional 
or other than what might happen from any 
number of reasonable causes. I think that 
such gains must be eliminated as a factor 
contributing in any way to violation of the 
anti-trust laws. 


Alleged Coercion in Purchases of 
Manufactured and Processed 
Food Products 


The Government insists that defendants 
have consistently obtained unjustified sub- 
stantial buying preferences from food sup- 


q 57,491 


pliers. We are only incidentally interested 
in concessions procured before 1940, for the 
illegality of what had been done largely 
before that time was established by the 
United States Circuit Court of Appeals for 
the Third Circuit in its affrmance of the 
cease and desist order entered by the Fed- 
eral Trade Commission. Great A & P Co. 
u; F. Ty G5 106 By 2d 667;,.certdens.s08 
U. S. 208. Earlier in 1933, the Secretary 
of Agriculture had issued an order against 
a supplier to cease paying brokerage fees 
to A & P, which was approved by _the 
court in Trung Pork Stores v. Wallace, Secy, 
70 F. 2d. 688 (CCA2) when it said: “The 
practice followed may well have been con- 
sidered discriminatory and deceptive and 
therefore violative of the Act. By the pay- 
ment of the commission, the Great Atlantic 
& Pacific Tea Company received an ad- 
vantage over competitors.” 

While the third circuit litigation was pend- 
ing, special concessions were placed in es- 
crow pending the decision. During this 
period, the Government contends, defend- 
ants placed on an unfair list, various 
suppliers with whom they would not do 
business because such persons would not 
accede to A & P terms, Zoller commented 
that there was nothing that would bring a 
manufacturer around like “putting him on 
the bench”; and Parr, that, when customers 
declined to work on a net basis, they should 
be placed on the “unsatisfactory” list. 

The Supreme Court having refused to re- 
view the decision of the third circuit, de- 
fendants determined that they would not, 
if they could avoid doing so, buy from 
suppliers who dealt with brokers, A company 
memorandum, apparently not finally issued 
but considered by various officials, said 
that the company had decided to adhere to 
the direct-selling method, that “Manufactur- 
ers who decide to adopt the direct-selling 
method should be careful that they do so 
without reservation. Some may feel that if 
they sell the great bulk of their goods direct, 
* * * it will do no harm to make an oc- 
casional sale through a broker. * * * this 
would make the method illegal unless the 
seller increased the price charged direct 
buyers by the amount of brokerage, which 
would defeat the whole purpose of the ar- 
rangement.” 


Certain brokers complained as to the pro- 
priety of the attitude of A & P, and Zoller, 
Baltimore buying agent, said February 3, 
1940 that a certain broker had threatened 
“that canners who come in exclusively direct 
will be running afoul of the anti-trust law, 
also triple damage. * * * These brokers 
are dying hard.” 

On January 30, 1940 all buyers were in- 
structed to urge all suppliers to abandon 
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all broker sales and to report suppliers who 
agreed to comply. Vogt and counsel at- 
tended the National Canners convention in 
Chicago and discussed the subject with 
persons attending. Counsel wrote Bofinger 
that he had interviewed a cross section of 
suppliers and that Vogt was doing “a swell 
job” in his territory. Counsel’s interpreta- 
tion of the situation was disclosed in his 
report of an interyiew with the Morgan 
Packing Company. “If Morgan would lower 
his prices to all buyers by the amount of 
brokerage and make the buyer pay the 
broker, he would have a perfect set up.” If 
“his price through brokers was $1 and he 
paid 5¢ brokerage, he could sell to all buy- 
ers at 95¢ and let them pay the broker. 
Small buyers who purchase through brokers 
would still be paying $1 for their goods 
(95¢ to Morgan and 5¢ to the broker), but 
A & P, Kroger, etc., would not have to pay 
a broker and would hence be able to lay 
their goods in at a net price of 95¢. This 
would be perfectly legal. However, the 
brokerage fraternity would oppose it tooth 
and nail. * * * Morgan remarked on the 
change of attitude on the part of packers 
* * * Several years ago many of them 
wanted to get out of passing along broker- 
age to A & P. Now that the court has 
told them they can not do it, however, 
they realize the error in their thinking.” 


It was perfectly natural that this campaign 
by the largest buyer in the industry resulted 
in a great number of suppliers becoming 
exclusively direct sellers. Wilson, New 
Orleans buying agent, wrote on April 4, 
1940 that he had almost completely lined 
up his suppliers on a direct buying basis. 
Zoller said on March 1, 1940 that he was 
buying 90% of his products from exclusively 
direct sellers. One supplier said that he 
did not understand just what A & P wanted 
but was ready to comply, saying: “The 
effect * * * will be healthy for the canning 
business as a whole by the elimination from 
A & P patronage of small, weakly financed 
and poorly operated canners who have con- 
stituted the chief pest to legitimate packers 
in the past, these being the little plants 
operated through and by the commission 
houses.” 

Field buyers who gave orders to suppliers 
who were not committed to direct selling 
were criticized. Thus, August 20, 1940, 
Parr wrote Vogt that “it is very important 
that we place all our business as far as 
possible, with concerns who do not employ 
brokers at all.’”’ Southern States Foods, Inc., 
was informed that A & P would buy no 
potato salad from it if it used any brokers,. 
regardless of location. Concerning a packer 
of mushrooms, Zoller wrote: “If he does not 
elect to come direct with us we should 
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spread our business around a little more 
than we have been doing.” And on March 
2, 1940, Zoller advised Parr: “If Musselman 
and National do not line up exclusively 
direct we feel that other canners will be 
equipped to supply the products which we 
are now buying from them.” Other in- 
stances of like expression appear in the 
record. Apparently the direct appeal to 
suppliers was not put in writing. Diehl, 
National Butter Department, wrote to Parr, 
March 26, 1940, saying: ‘“‘We have not re- 
quested (in writing) any shipper to stop 
using a broker.” 


United States Products Corporation re- 
ceived this advice from its counsel: “I have 
given careful consideration to your problems 
arising out of the announcement of the 
Great Atlantic & sPacitics Dea (County tes 
that it will purchase its products only direct 
from manufacturers, and then only from 
manufacturers who do not sell to brokers.” 
He suggested formation of a second corpo- 
ration saying: “Those persons who desire 
to buy from you direct would place their 
orders direct, and you would sell them at 
your established prices. The corporation 
to be formed would buy from you its re- 
quirements of your products for the purpose 
of resale to such portion of your former 
trade as was sold through brokers. * * * 
No brokerage whatsoever will be allowed 
by yourselves; the brokerage, if any, shall 
be allowed by the corporation to be formed.” 
Parr expressed approval. ‘Thereupon the 
supplier created a second corporation, the 
United States Products Corporation, Lim- 
ited, which took on the brokerage sales and 
left to the other company direct selling. The 
buyer reported to Parr saying: ‘The United 
States Products Corporation have decided * * * 
to eliminate all their brokers, which will 
give us a wonderful source of supply for a 
great many items.” Obviously to run the 
second corporation, pay the expense of extra 
bookkeeping, invoicing, etc., necessitated 
additional expense to the stockholders of 
the supplier which somebody had to pay; 
the Government insists that it must have 
been those competing customers who bought 
from the new corporation through brokers. 


This distinction between broker and direct 
buying naturally resulted in two price levels. 
Zoller February 8, 1940 said: “With exclu- 
sively direct selling and selling through 
brokers, two price levels will develop of 
which the direct will average lower.” Parr 
replied “We think * * * the difference 
between the two will be considerably more 
than the brokerage rate itself, because the 
direct sellers are going to save and be able 
to pass on to their customers a great deal 
more than mere brokerage. In addition to 
the brokerage differential, exclusively direct 
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sellers will have for their customers only 
large concerns who buy in quantity lots, 
pay promptly, and immediately put the mer- 
chandise into consumption.” On February 
17, 1940 Zoller said: “As the direct sellers 
will get the cream of the business, carrying 
with it the volume, they will build up and 
will be in a position to materially under-sell 
indirect sellers.” All this could mean only 
that defendants contemplated gradual evolu- 
tion of a group of exclusively direct suppliers 
who would have for customers only large 
concerns and who would materially under- 
sell indirect suppliers. The spread between 
the two price levels Zoller estimated at 5%. 
There is a letter in this respect, not dated, 
but which I think it can safely be said was 
written in 1940, from Vogt to Parr in which 
he said: “* * * J am sure Headquarters 
will figure out a way for us to continue to 
collect brokerage either as we have in the 
past or some other form. Don’t kid your- 
self about A & P not having any friends 
amongst these sellers. I am really surprised 
the way they come in and offer suggestions 
to permit us to get the brokerage or its 
equivalent.” The plan worked to an ad- 
vantage in A & P over retailers who were 
compelled to buy through brokers. They 
were restrained from purchasing from any 
supplier who agreed to refrain from selling 
through brokers and compelled of necessity 
to turn to suppliers who necessarily sold at 
a price level higher than that of the class 
from which they were excluded as pur- 
chasers, says the Government. Further, as 
a result, it contends, the commerce of brokers 
was curtailed and diminished and restrains 
effected also on the supplier level, for sup- 
pliers who did not agree to sell direct and 
to abandon brokers were cut off to A & P’s 
supplier list and thus denied the opportunity 
of competing with suppliers who agreed to 
adopt A & P’s suggestion of selling only 
direct. Moreover, says the Government, 
suppliers who agreed to sell only directly, 
restricted trade by narrowing their own 
market possibilities. 

Defendants insist that all they did and 
said in this respect amounted merely to 
statement and maintenance of policy, but 
the Government answers that Zoller on Sep- 
tember 6, 1940 said: “In reference to Sisk & 
Son, we not only have their letter, but * * * 
had a conference with them in which they 
assured us that they were going to sell ex- 
clusively direct and pay brokerage to no 
one. We have no knowledge of them vio- 
lating this agreement.” Zoller on April 26, 
1940 also wrote a supplier who had elected 
to sell canned grapefruit exclusively direct, 
saying: ‘““You have also agreed in the event 
that you decide to change your selling 
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policy that you will give us a written notice 
of thirty days in advance.” 


Alleged Preferential Concessions, Allow- 
ances and Discounts 


There is a sharp controversy as to so- 
called preferential purchase prices. Obvi- 
ously, a buyer who buys in larger amounts 
is entitled to reasonable proportionately lower 
prices and defendants contend that all prefer- 
ences enjoyed are consistent with this economic 
fact, while the Government insists that defend- 
ants have continuously attempted to secure 
discounts not justified by quantity purchases. 

In the early stages A & P’s discounts 
were of various types. One provided for 
graduated percentage discounts upon ascend- 
ing totals of annual purchases; another for 
a flat percentage upon attainment of a speci- 
fied amount of purchases over the year. 
In each, quantities were computed by 
totalling all orders given by all units in the 
course of a year. Another arrangement pur- 
ported to commit defendants to a total dol- 
lar purchase figure but covered such varied 
products that there is doubt as to whether 
the figure had any significance. Still another 
procedure was employed where a supplier 
offered A & P a lower price which had no 
apparent justification other than avoidance 
of loss of A & P’s account. 

Defendants were reluctant to and seldom 
did bind themselves to buy specific quanti- 
ties. Thus in 1939 it was said: “we can not 
commit the company for any definite quan- 
tity nor book any firm orders in order to 
obtain a quantity price.” The discount form 
recited that A & P agreed “to buy * * * 
a large quantity of merchandise,” and that, 
in view of purchases of “large quantities,” 
the manufacturer agreed to allow a quantity 
discount. In 1939 counsel advised that the 
statement that a discount was given be- 
cause of “large quantities” was “definitely 
misleading.” Headquarters suggested that 
instead of separate contracts with two of 
Consolidated Biscuit Company’s subsidiaries, 
it would be preferable to have one with 
the parent corporation, permitting A & P to 
pool the quantities bought from the sepa- 
rate subsidiaries and “reach a higher bracket.” 
Thus the purchases by all units of different 
products from all Consolidated plants were 
combined, and at the end of the year a 
discount based on the total paid to head- 
quarters. Coca-cola of New York’s 25 
branches were delivering to A & P stores 
as they did all other retailers, direct from 
trucks and had quantity discount agree- 
ments with A & P’s respective units, which 
in 1941 were supplanted by a headquarters 
contract whereby the discount to each unit 
was replaced bv straight invoice prices sub- 
ject to a discount to be determined by the 


Copyright 1946, Commerce Clearing House, Inc. 


9-27-46 
Report 99 


Court Decisions 
U.S. v. The New York Great Atlantic & Pacific 


38,267 


Tea Company, Inc. et al. 


combined purchases of all units. Thus, the 

overnment points out, A & P received, in 
the first quarter of 1941, a discount of 74¢ 
per case on 7107 cases, from five branches 
which also sold a small chain, Bohack 
Company, which received 5%4¢ on 6122 
cases. In the second quarter Bohack re- 
ceived from the same branches 6%4¢ per 
case on 13,000 cases; and A & P 10¢ on 
15,900 cases. However, A & P purchased 
from other branches also and its total pur- 
chases were much larger than Bohack’s, 

A contract proposed by Armour provided 
that purchases should be at current “list” 
prices but, at A & P’s request, this was 
changed to read, current “market” prices. 
A & P had contracts with Illinois Meat 
Company for 1941 and 1942, details of which 
I do not term it necessary to mention. In 
each case, it is impossible to say there was 
either a manufacturing, delivery or appreci- 
able sales expense saving. 


Hills Brother Company gave defendant 
2% provided they purchased 60,000 cases of 
citrus products in 1941-1942. Hills called it 
competitive discount; A & P, quantity dis- 
count. A & P, the largest purchaser, alone 
received the discount. Hills’ president tes- 
tified that he found that he was losing A 
& P purchases to competitors quoting 
lower prices. But competitive situations 
with other customers were not met by simi- 
lar discounts. I think it clear that fear of 
losing the A & P purchases led this manu- 
facturer to grant a preferential discount 
even though he felt he was selling a product 
superior to that of his competitors. 


Walker’s Austex Chile Company gave a 
quantity discount of 5% to A & P from 1936 
through 1943. Originally Wilson said that 
the discount ‘will naturally take the place 
of the brokerage which we had previously 
enjoyed.” Walker’s representative testified 
that his company believed the discount jus- 
tified by the fact that on sales to other cus- 
tomers salesmen called upon retail stores, 
whereas A & P contacts were made only 
with distributing warehouses. However, 
Walker paid A & P another 214% for ad- 
vetrising services as well as special allow- 
ances to many of the units. Walker never, 
so far as the record shows, offered the same 
terms to others. The 1941, ’42 and ’43 con- 
tracts were drawn on a cost saving basis. 
Counsel objected to the verbiage saying that 
whereas the agreement as drawn speaks of 
“large volume” and “large shipments” the real 
saving is in the quantity of each shipment 
and not in the total of yearly purchases. 
However, apparently the idea of the change 
from “large quantities” to “large shipments” 
was abandoned, as it was found that, where- 
as total annual purchases might be large, 
shipments were usually comparatively small. 
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Parr thought that the agreement was the 
best type because a “manufacturer can jus- 
tify a savings in his own cost in manufac- 
ture, sale of, or delivery on our business” 
and desired to supplant sliding scale quan- 
tity discount arrangements with cost sav- 
ings. While Walker agreed to go along, 
many suppliers preferred the old form, 
Cranberry Canners wrote that the new con- 
tract might lead to an uncomfortable posi- 
tion for both supplier and purchaser and 
that “any amount of people are taking the 
same large shipments you do and you are 
not buying by any different method than the 
others. * * * We cannot * * * show * * * 
economy. * * * it would be unwise to claim 
it. * * * we simply give you the discount 
and when the time comes to prove it is jus- 
tified we are not handicapped in any way.” 
The sliding scale contract continued. Hun- 
ter Packing Company accepted the savings 
agreement only after a change in wording 
from “regular prices to quoted prices,” re- 
quested by Hunter because the prices at 
which it sold A & P, were generally lower 
than those to others; as a result A & P 
received not only the discount but lower 
prices. Hunter received orders from each 
A & P store each day, delivered as to other 
customers, and made no deliveries to ware- 
houses. The sales manager discussed with 
A & P the latter’s special price list each Fri- 
day. Hunter’s president testified that he 
told his salesmen to seek other contracts on 
a price basis equivalent to A & P’s, and one 
invoice was produced showing one item sold 
one day at the same price A & P had paid, 
before taking the discount into account. 


A & P received 10% from Sylmar Pack- 
ing Corporation under a cost savings agree- 
ment in 1939-1940, the only discount in Syl- 
mar’s records for that year. The contract 
was renewed for 1940-1941, when Sylmar 
created a subsidiary, the Los Angeles Olive 
Growers Association, which sold the same 
olives that Sylmar sold to A & P at 5% 
under the price Sylmar charged its cus- 
tomers for the same olives, though it did 
allow two comparable discounts to other 
wholesalers. It is difficult to apprehend any 
reason for creation of a subsidiary selling the 
same goods and granting special discounts 
to A & P other than to avoid the appear- 
ance of special privileges to A & P. Beck- 
mann in 1939 arranged a discount of 15 to 
20% and another of 10% on pineapple juice 
saying “if not kept confidential we will have 
difficulty in securing such concessions.” 
Cther favorable purchases were made with- 
out formal contracts. 

The Wisconsin Honey Farm offered 
honey at $4.25 per dozen in carload lots 
f.o.b. Oconomowoc. In May 1940 Vogt de- 
manded explanation of a low price by a retail 
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competitor at Madison. The supplier re- 
plied that it had sold the rival at $4.25 f.o.b. 
Oconomowoc; that it would gladly sell A 
& P at that figure with a 5% advertising al- 
lowance, as it would like its product back 
on A & P’s shelves. Vogt replied that the 
price should be $4, saying, however, that 
an advertising allowance could not be used 
to reduce the cost of merchandise. Though 
the original proposed purchases were in car- 
load lots, the parties finally agreed that A 
& P could buy LCL at $4.10 f.0.b. Ocono- 
mowoc for Boston and $4.25, delivered to 
Chicago warehouses. The supplier made 
and offered to make no sales to others at 
those prices. Most sales through brokers at 
that time at the same place were from $4.50 
to $4.75. 

A & P bought potato salad from Wheatley 
in 1941 at 90¢ per dozen for the 14 oz. size 
and $1.10 per dozen for the 16 oz. size, less 
5% discount for promotional work. Wheat- 
ley said that the quotation was based on vol- 
ume and that he made the same price to all 
distributors in position to give him the vol- 
ume. However, his regular price to others 
in a price list issued April 15 was 95¢ on the 
14 oz. size and $1.15 on the 16 oz. size. 

A & P bought milk from a New York 
Dairymen’s League subsidiary in Buffalo 
from 1937 on. Mylott informed the divis- 
ional director that “confidentially, our ar- 
rangements with the League call for their 
paying us a discount of 5% on purchases 
made from Weckerle, but, since they do not 
want Weckerle to know * * * payments 
will be made to this office and it will be 
necessary to devise some method for pass- 
ing this allowance on to the Buffalo stores. 
* * * it is important that we keep the matter 
strictly confidential.” 


Crocker, General Superintendent at Dal- 
las from 1927 to August 1939, testified that 
local suppliers paid discounts, after enact- 
ment of the Robinson-Patman legislation, 
in cash, which, under instructions of Adams, 
was kept in a safety deposit box and did not 
become a part of the general funds. Crocker 
thought this was a general practice through- 
out his division, but he had no first-hand 
knowledge of that fact and, hence, I have 
ignored his testimony in that respect. He 
said that he called Houston to see if it had 
any money in the special fund when his 
own ran short. The president of Mrs. 
Baird’s Company in Dallas testified that he 
made quarterly payments in cash until early 
in 1938, when he desisted, but that shortly 
after Black succeeded Crocker, Black said 
he believed Baird owed a discount for the 
period after its discontinuance and that he, 
the witness, promised to resume payment as 
of July 1, including some past months; that 
he did so and made payments through the 
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second quarter of 1941. Black denied the 
conversation but not that the unit received 
the discount. A report of Los Angeles in 
1937 disclosed payments of discount by one 
bakery in cash, but without the divisional 
purchasing agent’s approval. The divisional 
treasurer testified, however, that these dis- 
counts passed through the records in nor- 
mal fashion. 

In purchasing from Hills Brothers, A & P 
refused to accept Hills Brothers’ practice of 
offering premiums for purchases of more 
than a stated lot but agreed to accept 3% 
discount in lieu of premiums. Hills’ presi- 
dent testified that he “thought” he had of- 
fered this alternative to two others but that 
he did not offer it to everyone because “it 
simply would have upset things,” 

Quaker Oats, in the last half of 1943, sold 
A & P private labeled packaged oats at 
$1.80 after deduction of 10¢ for label allow- 
ance. It sold all others except American 
Stores at $2. This, the controller said, was 
done to meet competition. One of its com- 
petitors was Ralston Purina. At the same 
time Quaker was selling to A & P bulk 
rolled oats in bales, containing ten 5-pound 
bags while 42 out of 53 other purchasers 
received bales of nine bags; 40 of these were 
paying more than A & P paid for 10-bag 
bales. 

Ball Brothers gave special prices to A & P, 
as it said, to meet competition and to repre- 
sent savings. It placed most of its goods on 
consignment but sold A & P for cash. Cash 
customers including A & P received a dis- 
count of 2% of total purchases and an ad- 
ditional 5% discount. In 1939 an extra 444% 
discount on caps was given A & P, but not 
to other purchasers, as Ball said, to meet 
competition. Kroger received 2%4%. In 
1940 A & P, requiring allowances to meet 
competition, received a rebate check for 7¢ 
per gross. This was not given all customers. 
In 1941 A & P received a retroactive price 
adjustment on 50,000 gross of caps. This 
was not quoted to others but was made, 
Ball said, to retain the business. All the 
special payments went to headquarters. De- 
fendants offered evidence that whenever 
they told Ball of competitive offers, they 
named the competitors, but there is no evi- 
dence as to the character of the competition. 

In the quantity discount contract the manu- 
facturer avowed willingness to make “the 
same agreement * * * with any other pur- 
chaser similarly situated on proportionally 
equal terms.” After the Third Circuit’s de- 
cision, this was revised to read: “The seller 
warrants that the quantity discount * * * 
does not reflect any brokerage or brokerage 
savings whatsoever, and is available on pro- 
portionally equal terms to all other buyers, 
after making due allowance for differences 
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in the seller’s costs (other than brokerage) 
and for the seller’s right to select his cus- 
tomers or to change his prices in response 
to market conditions or to meet competitors’ 
price.” Defendants’ counsel advised: “The 
next clause is important. It places the bur- 
den on the manufacturer to make the dis- 
count available on proportionally equal 
terms to any other competing buyers * * *. 
In the absence of actual knowledge on the 
company’s part, this clause would protect it 
from liability under Section 2 (f) of the 
Robinson-Patman Act in the event the 
manufacturer failed to accord the discount 
to some deserving buyer. * * * In the ab- 
sence of actual knowledge that the discount 
was no longer justified by savings, the com- 
pany could sit tight until the manufacturer 
gave notice to the contrary.” 

I have not been greatly interested in what 
either defendants or their suppliers said in 
this respect. I am essentially interested in 
what they did, and, considering all the evi- 
dence in this respect carefully and drawing 
from it only such inferences as I think in- 
evitable, it seems to me that, though de- 
fendants have been careful to secure from 
their vendors avowals of compliance with 
the Robinson-Patman Act, they have been 
far from meticulous in acceptance of prefer- 
ences which, under the facts and circum- 
stances, they knew or should have known 
other purchasers did not receive and that 
they so acted as to procure preferential dis- 
counts either under that term or other terms 
resulting in an unfair competitive advantage. 


General Advertising Allowances 


The Government claims that advertising 
allowances have been obtained by A & P, 
in lieu of brokerage, rebates or discounts, 
affording A & P advantages tending to sup- 
press competition. In 1927 defendants elim- 
inated “rebate” and “confidential allowance” 
and substituted “advertising allowance” 
which they treated as “confidential.” De 
fendants admit that there is voluminous 
evidence that many suppliers violated the 
law in granting A & P buying preferences 
but they say that they had no knowledge of 
such preferences. 

Defendants take the position that they 
were at all times opposed to promotional 
advertising. They say they well knew that 
Section 13 (d) of Title 15 of the U. S. C. 
makes payments for advertising to one cus- 
tomer improper unless made available on 
proportionately equal terms to all other 
competing customers. Defendants aver that, 
though they were opposed to advertising al- 
lowances, they found them prevalent and 
difficult of eradication and, therefore, pur- 
sued the line of least resistance and of neces- 
sity accepted the practice in order to meet 
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competition. They claim to have performed 
the promised services, pointing to the min- 
utes reciting that their policy was “to give 
the most complete cooperation possible to 
the manufacturers” with whom they had ad- 
vertising deals. It was said in a letter 
from Bofinger to all buyers on October 28, 
1936: “Advertising allowances are prohib- 
ited under the Robinson-Patman Law unless 
services are rendered. Our policy, there- 
fore, demands that the company be found 
acting in good faith in administering the 
services.” 

From Albany Packing Company, A & P 
had been receiving a discount of one cent 
per pound, allowed other customers also, 
and an additional one cent per pound ad- 
vertising allowance, not offered others. In 
1941 it asked the supplier to withdraw the 
advertising allowance and quote a price re- 
flecting both discount and advertising allow- 
ance so that the price would be two cents 
per pound less than the price list sent others. 
Albany later advised A & P that other cus- 
tomers had complained and the contracts 
were not renewed. Obviously such an al- 
lowance deducted from the invoice amount- 
ed to reduction in cost. 


A & P was receiving an advertising al- 
lowance from Armour. In February, 1941, 
its meat department reported that it had 
tried to persuade Armour to deduct adver- 
tising allowances from the invoices and that 
Armour had refused, saying that it could not 
afford to offer the allowance to all customers 
and was therefore restricting it to those 
chain stores in position to render advertis- 
ing service. A & P apparently did not ap- 
prove, saying: “Since it is being offered to 
our chain competitors, we are submitting it 
to the organization without recommenda- 
tion.’ 

The standard form of advertising allow- 
ances read: “Certain Special Advertising 
and Special Distribution service, supple- 
menting the National, Sectional and Local 
Advertising of the Advertiser, which special 
service includes periodic newspaper adver- 
tising, handbill advertising, periodic store 
displays with advertiser’s merchandise in a 
prominent position readily accessible to con- 
sumers, and periodic notifications to branches 
of support to be rendered Advertiser’s prod- 
ucts at point of sale.” Obviously this per- 
mitted indefinite flexible performance and, 
from the record, the contract was phrased 
thus loosely intentionally. The director of 
purchases of central warned “we will adver- 
tise the product in keeping with the support 
we feel it is entitled to.” Mylott wrote Au- 
gust 6, 1941, “we do not think (we) should 
be pinned down to any specific sized add.” 
Earlier, April 6, 1927, Bofinger stated “we 
never agree to any specific support until we 
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have exhausted all possibilities of effecting a 
deal otherwise.” Gundrey, in October, 1940, 
said “our agreements are drawn broadly, 
with no specific performance required but 
some general support is a legal requisite to 
justify acceptance of the allowances * * * if 
you see the minimum is given, everything 
should be satisfactory.” In other words, the 
contracts were specific as to what should be 
paid but vague as to performance. 


This evidence, with circumstances in the 
record, is convincing that advertising allow- 
ances frequently performed the same func- 
tion as allowances in lieu of brokerage, re 
bates or discounts and were, in view of the 
fact that in many instances correspondence 
with suppliers shows clearly that the same 
terms were not given others, frequently in- 
fractions of the Robinson-Patman Act. It is 
difficult to attribute good faith to one who 
requires allowance of a specific sum of 
money by one who sells him merchandise 
when the purported consideration for that 
allowance is indefinite, uncertain and incap- 
able of being enforced. 


True, many suppliers avowed that others 
were offered the same proportionately equal 
terms; but, in view of the fact that defend- 
ants knew, indeed, could not help knowing, 
that frequently other distributors did not 
receive the same beneficial treatment the 
formal language fades in significance. An 
illustrative case is that of Larsen who in 
1937 had offered a 10¢ per case allowance to 
all customers “deemed to have proper facili- 
ties for advertising.” In 1939 Larsen was 
willing to make an allowance of $10,000, 
provided A & P featured his products twice 
a year. Bofinger wished to eliminate the 
covenant to advertise twice a year. Larsen 
insisted upon two features but said he was 
willing to leave the time of performance to 
A & P’s discretion. Mylott replied that, if 
Larsen persisted, it would be necessary to 
pass up the contract. Larsen eventually 
signed the form desired by A & P, which 
would have been difficult to enforce because 
of vagueness. Mylott’s instruction in Jan- 
uary, 1940 was that “we have agreed to sup- 
port the product whenever and wherever 
possible.” In November, negotiations for 
renewals began, Larsen indicated he could 
not pay more than $11,000 “considering le- 
gal requirements and the arrangements * * * 
with other distributors.” This was plain 
enough to put defendants upon notice that 
arrangements different from those proposed 
by A & P were being made with other dis- 
tributors. Eventually, the contract was con- 
tinued in non-specific form and the allow- 
ance raised to $12,500. Similar events oc- 
curred at the end of 1941, when Parr de- 
manded $20,000, Larsen, insisting that it 
was too high; finally the allowance was fixed 


q 57,491 


at $17,500. From October 1, 1939 to Sep- 
tember 30, 1942, A & P collected $40,000 
from Larsen or .08918¢ per case, whereas 
all other customers collected, .03315¢ per 
case. The record indicates also that other 
customers signed contracts for definite and 
specific service. 


Concerning A & P’s three forms of adver- 
tising contracts on April 22, 1938, it was said 
that since the enactment of the Robinson- 
Patman Act, headquarters had effected ad- 
vertising deals of three types: one, affording 
flexible conditions of compliance; another, 
including manufacturers’ provisions for a 
specific performance; and the third, such as 
the soap deals, where, without signing con- 
tracts, “we are at a distinct disadvantage 
under the third type of agreement,” A & P 
attempted to procure more favorable terms 
from the soap companies. It said, April 11, 
1939, “we have no obligations to the soap 
companies and no more cooperation should 
be given them than necessary in order to 
qualify for whatever allowances it is felt to 
be good business to earn * * *. No opportu- 
nity should be passed to let soap companies 
know that we are not at all satisfied with 
their present policy.” 


Bofinger testified that he is opposed to 
advertising allowances on principle and cer- 
tain representatives of the soap companies 
corroborated him; but, of course, they knew 
nothing of his attitude toward allowances 
under the first two types of contracts 
because, in dealing with Bofinger, the soap 
companies declined to give him preference. 
One other witness, a representative of Gen- 
eral Mills, Inc., testified that Bofinger ex- 
pressed himself as averse to advertising 
allowances. 


Defendants constantly strove to do away 
with advertising contracts made by divisions 
and units and to have only contracts with 
headquarters. When a manufacturer re- 
fused to make a headquarters allowance in 
the belief he could secure better results by 
dealing with units, headquarters advised 
in May, 1940: ‘Headquarters does not like 
their attitude * * * if any of their repre- 
sentatives should contact you, discourage 
any attempt on their part to try to make 
local arrangements.” 

Virginia Dare Extract Company con- 
tracted with headquarters to make an al- 
lowance of 5% to be paid to A & P’s central 
western division by Virginia Dare’s repre- 
sentatives. There is no evidence that the 
same offer was made to others. One of 
Dare’s distributors, McKinzie of Danville, 
Illinois, was instructed to sell Dare’s 
regular retail customers at 45¢ per dozen 
but A & P stores at 45¢ less 5%, upon proof 
of advertising. McKinzie sold A & P 
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stores throughout the summer of 1941 on 
the reduced basis and all other retailers in 
his territory at the regular price. As the 
record stands, there was clearly a preferen- 
tial allowance for advertising by this house. 


_The Wheatley Mayonnaise Company in- 

cident illustrates a retroactive allowance 
agreement. A contract signed in Septem- 
ber, 1941, made allowances from January ’41 
to December ’41. Counsel advised that 
contracts for advertising services to be 
rendered are wholly different from those 
providing compensation for services already 
voluntarily rendered; that there could be 
no way to establish a proportionally equal 
basis wine stich a contract, “for it was'a 
gratuity, obnoxious to the law. The ar- 
rangement seems to have been corrected 
later with the exception, on January 15, 
1942, of a contract for 5% from January 1, 
1942 to December 31, 1942. 


Wheatley sold Albrecht Grocery Com- 
pany, a chain of 84 stores, with a 3% ad- 
vertising allowance upon proof of perform- 
ance. His contract with A & P required 
no such proof. He said that in large chains, 
“we have always offered 5%—where there 
was no brokerage connection’; that when 
there was a broker he split the brokerage, 
allowing the broker 2% and the chain 3% 
and that where the chain was not in posi- 
tion to give him proper service, he did not 
allow “this special arrangement or special 
discount.” Apparently it was his policy 
that, whether the allowance was brokerage 
or advertising expense, it would not exceed 
5% and where brokerage was allowed, only 
the remaining balance of the 5% was al- 
lowed. This bears all the signs of being 
an intentional allowance in lieu of brokerage. 


On April 29,.1941 Wheatley wrote quoting 
a special price 5¢.under its price list. In 
addition he offered a 5% advertising allow- 
ance, which he described as “available to 
all distributors in position to give us the 
volume.” Vogt replied that allowance could 
not be based on volume but could be 
based on amount of advertising furnished. 
Wheatley wrote that the 5% did not reflect 
brokerage, as he knew it was impossible to 
use volume of goods as a basis for advertis- 
ing allowance. The change in words in- 
dicates clearly that the allowance was not 
based upon service rendered but rather on 
quantity purchased. The connotation of the 
correspondence and the circumstances is 
such as to produce a conviction that here 
were clear, plain, though equivocal, prefer- 
ence allowances. 

In June, 1938, Utley, of Capital City 
Products Company, wrote that the 1% per 
pound so-called quantity discount he was 
allowing was too high and that his attor- 
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neys advised him that he was not justified 
in continuing it. Mylott replied that Utley 
might sign either a quantity discount or 
advertising contract or both. Utley replied 
offering 1%4 cent per pound advertising al- 
lowance but not % cent per pound quantity 
discount. Mylott refused to “go along on 
the basis suggested.” On August 9, 1938 
Mylott wrote to Utley: “Before making 
several contemplated changes in our mer- 
chandising policy surrounding the sale of 
margarine, we should appreciate your call- 
ing to see Mr. Bofinger and the writer” as 
soon as possible. So Utley went to New 
York and there Bofinger told him that if 
he was not interested in paying 1¢ per 
pound A & P was not anxious to do busi- 
ness with him and walked out of the room. 
Mylott told Utley that he had angered 
Bofinger but that he, Mylott, would talk to 
Bofinger and see if he could not straighten 
things out. Utley returned home. A & P 
forwarded him a contract calling for l¢ 
allowance and Utley signed it. Head- 
quarters then said in a bulletin: “We have 
been negotiating for sometime past with 
the Capital City Products Company * * * 
we have concluded an advertising arrange- 
ment whereby it is possible for our company 
to earn a substantial sum of money by 
pushing the sale of Dixie Brand margarine.” 
Utley testified he did not know whether 
this allowance was- offered to others, but 
that he did know that no other customer 
received it; that.other chain customers re- 
ceived temporary advertising allowances but 
that A &-P received that type of allow- 
ance also in addition to its exclusive 1¢ 
per pound advertising allowance. Ap- 
parently similar contracts were tendered to 
Kroger and First National stores and 
others. None of these accepted. In 1939 
Utley again questioned the legality of the 
allowance, but Mylott assured him that it 
was perfectly legal and thereafter, by suc- 
cessive renewals, the allowance was paid 
through February, 1944. It is clear what 
defendants wanted was a l¢ discount and 
it was immaterial to them whether this was 
a quantity discount or an advertising allow- 
ance or in part, one, and in part the other. 


In August, 1941, Minnesota Valley Can- 
ning Company discussed allowances, pro- 
posing $150,000; Bofinger insisted upon 
$175,000, and Minnesota finally agreed. to 
pay that sum. There was extended nego- 
tiation concerning the amount and the cir- 
cumstances are such that unless similar 
arrangements were made with others, un- 
doubtedly what A & P was receiving was 
preferential. Again, I think the circum- 
stances such that A & P was put on such 
notice as required it to inquire and to ascer- 
tain. Thus, when in September, Minnesota 


q 57,491 


58,272 


Court Decisions 
U.S. v. The New York Great Atlantic & Pacific 


9-27-46 
Report 99 


Tea Company, Inc, et al. 


proposed to omit A & P’s suggested clause 
of compliance and to incorporate instead 
the clause: “the distributor agrees that the 
charges are comparable to those made other 
advertisers for other comparable services,” 
A & P replied ‘‘The company is definitely 
opposed to incorporating the clause you 
refer to. Frankly, this suggested clause is 
* * * an attempt to place on us the re- 
sponsibility which rightly belongs to the 
shipper. * * * it is up to Minnesota * * * 
to justify whatever arrangements they have 
on their books.” The contract, as finally 
drawn, contained the avowal clause of A & 
P’s standard contract. Minnesota did not 
expect the A & P to furnish advertising at 
actual cost of printing or in the actual 
amount it paid the newspaper; A & P paid 
the national rate, not the local rate. It was 
expected to and did receive the margin 
above the lineage rate. Some customers got 
more than 10¢ a case for advertising and 
others less. Minnesota’s records disclose 
that in 1941 A & P purchased 1,120,934 
cases and received an allowance per case of 
over 15¢; that Kroger purchased 106,667 
cases and an allowance of 9¢; that Safeway 
purchased 276,091 cases and received less 
than 2¢; that American purchased 100,012 
cases and received 13¢; that First National 
purchased 32,507 cases and received 10¢; 
that N. R. O. G. purchased 187,421 cases 
and received 10¢; that all other customers 
purchased 1,628,873 cases and received an 
allowance of 7¢. It is hard to reconcile 
the negotiations had with this company, the 
protest over the language used and all other 
circumstances with the direction of Bofinger 
to “continue to exercise the greatest of 
care that none of their activities violates 
the Robinson-Patman Act.” 

A & P has required certain suppliers to 
file with it letters framed by A & P and 
forwarded to them for signature certifying 
that no concessions were tendered A & P 
violating the Robinson-Patman Act. The 
facts do not square with utter sincerity on 
the part of defendants in this respect. Thus 
in April, 1940 Morrow wrote Brillo Manu- 
facturing Company, who had signed a regu- 
lar A & P form, asking if he used a form 
with the rest of the trade differing from 
A & P’s. Brillo replied that his advertising 
allowances in no event exceeded 6%, en- 
closing his form which specified definite 
amounts of newspaper space, the names of 
newspapers to be used and detailed descrip- 
tions of posters, circulars, and radio ad- 
vertising to be furnished, provided that no 
payments would be made without support- 
ing evidence by the customer and required 
that no similar products be featured during 
the periods in which Brillo was advertised. 
Brillo had “varying percentages and pay- 
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ments under that contract,” the lowest being 
2% and the highest 10%. A & P’s rate was 
10%; that ‘of First National 914%; Paxton 
Wholesale Grocery Company of Danville, 
a chain store organization, had an allow- 
ance of 5%. A & P was then collecting a 
10% advertising allowance from _ Brillo 
under a contract originally made in 1938 
and renewed each year automatically until 
1944, in which the service prescribed was 
far from specific and which did not contain 
any requirement that proof of performance 
be furnished or that products similar to 
Brillo’s were not to be featured. It did con- 
tain an avowal of the same terms to other 
distributors. Morrow asked the president, 
Loeb, why he was paying A & P 10% 
when his maximum allowance to others was 
6% and says Loeb replied that he con- 
sidered A & P’s services worth more. How- 
ever, it must have been obvious to defend- 
ants upon comparing the Brillo form with 
the A & P’s form that performance re- 
quired of A & P under its contract was 
much less than that imposed on other custo- 
mers and that A & P’s allowance was pro- 
portionately greater than that received by 
other customers. The difference between a 
10% allowance and a 6% allowance is a 
differential of 40%, which in any commodity 
is of tremendous advantage in competition. 

In 1939 A & P tendered the Grass Noodle 
Company an advertising contract calling for 
5% allowance on the invoice. This was 
executed and the allowance continued in 
successive contracts through 1942. No other 
Grass customer received a straight 5% ad- 
vertising allowance. Grass testified that he 
never offered it to any customer other than 
A & P but was willing to do so. 

A strong circumstance against the prem- 
ise that so-called advertising allowances 
were not in fact discriminatory allowances 
arises from the fact that A & P avoided, 
whenever it could, any specific advertising 
commitments, and frequently collected al- 
lowances of percentages of quantities pur- 
chased rather -than allowances for services 
rendered. 


Alleged Allowances for Pretended 
Services to Suppliers 


A & P has collected allowances for floor 
space rentals, special newspaper supplement 
sales, special circular space sales, mass 
displays, sign space rentals and labels. Fre- 
quently the services rendered were essen- 
tially ordinary services carried on by A & 
P in promotional efforts to improve its own 
sales and only collaterally, if at all, of 
benefit to suppliers who paid for them. 
And the question at once arises, if they 
were beneficial to suppliers, why not, in- 
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stead of asking for allowances that 
eventually go to reduce costs or to supple- 
ment retail profits, keep account of the cost 
of the special services rendered suppliers 
and render them bills for the actual cost? 
That would be the open, above-board busi- 
ness method. If advertising is to be 
rendered suppliers, why should it be turned 
into a profit? A & P is a grocer, not an 
advertiser. Thas, Gundrey, assistant to 
Bofinger, said: “In connection with col- 
laterai merchandising support; it is not in- 
tended that this be an exceptional activity 
but merely what is usually done in the 
ordinary course of business and, in your 
negotiations, not emphasized too heavily.” 
I refer to the further statements of Gundrey 
and the Boston Sausage and Provision Com- 
pany, Brillo and Capital City incidents. 


It is clear that defendants were receiving 
preferential allowances. They assert, how- 
ever, that this fact was unknown to them. 
However, suppliers in certain instances 
brought to defendants notice or knowledge 
of facts sufficient to charge them with notice 
that other customers were not receiving the 
same proportional treatment. Thus a letter 
from one supplier complained that it had 
experienced embarrassing situations with 
other traders who had asked why it did not 
“do something similar for them.” 

As to label allowances, Vogt said in 1940 
that certain sellers were “making different 
allowances, in many cases less than ours” 
to other customers. True he insisted that 
this did not involve discrimination but, 
despite his protest, upon all the evidence, I 
can not escape the conviction that there was 
discrimination known to A & P constituting 
an advantage employed by A & P in its 
competition with others. Some suppliers 
protested. One thought canners were open- 
ing themselves to criticism by paying more 
than the usual $1.50 allowance for labels. 
Parr commented: “This places us in a 
rather embarrassing position * * * we 
dislike being put in the position where we 
must ask a higher rate from this particular 
canner than he allows to other customers. 
* * * if he declines to use the $2 rate there 
is little more that can be done, except 
* * * to discontinue placing orders with 
him.” 

Admittedly A & P was opposed to pre- 
miums. It earnestly desired to discourage 
them. The Government claims that some 
steps taken in that direction were unlawful 
because they amounted to coercion of sup- 
pliers to refuse to deal with people who 
made use of premiums. Counsel on March, 
1941, wrote that he had heard that one 
association with which A & P cooperated 
was compelling manufacturers to refrain 
from the use of premiums “by recommend- 
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ing boycotts” and that, if true, the practice 
amounted to violation of the anti-trust laws. 
Leach denied compulsion, but counsel ad- 
vised him to be “very cagey,” adding “it 
might be that an implied agreement not to 
handle manufacturers’ deals could be read 
into the activities of this group.” 


About 1938 certain manufacturers began 
to deliver shipments at the doors of inde- 
pendent retail stores who had no ware- 
houses and had been unable to get direct 
deliveries without additional cost. Store 
door delivery benefited these retailers by 
removing the advantage A & P had en- 
joyed in deliveries made to it. Again, the 
Government asserts, A & P, by its threats, 
prevailed upon manufacturers to eliminate 
such deliveries. Certain suppliers had made 
deliveries to A & P’s supermarkets rather 
than to its warehouse. A & P said, “we are 
thus able to handle huge volumes of mer- 
chandise into consumer use by taking direct 
shipment of fast moving items * * * right 
to the store.” A & P announced that it 
hoped to persuade manufacturers to “widen 
the spread where there was a justification 
for doing so” and “to discourage drop ship- 
ment selling” and thus “force the trade 
generally to put merchandise through the 
normal and legitimate channels * * * 
which would * * * find us enjoying an 
advantage over the independent as far as 
the net delivered cost” was concerned. 
Thus, on March 4, 1941 it was said: “We 
are selling between 75 and 100 cases per 
week of the Tobin * * * Canned Hams, 
and are buying these at a delivered price in 
our stores equal to that which we would 
ordinarily pay for warehouse delivery. 
* * * The Oswald & Hess line presents 
a very satisfactory arrangement for us, inas- 
much as we buy the line always as low 
or lower than warehouse quotations.” Ap- 
parently A & P protested direct deliveries 
to others but accepted them itself with the 
purpose of preventing retailers who enjoyed 
no warehouse facilities from enjoying de- 
livery except through jobbers or wholesale 
houses. Thus, on December 9, 1939 we have 
this report: “We have expanded the *’* * 
direct delivery * * * to our supermarkets 
* * * in order to effect economies. * * * 
we are not wholly consistent in that, for 
the past few years we have attempted to 
have them widen the spread between direct 
delivery and warehouse delivery, inasmuch 
as you know a practice developed whereby 
manufacturers were delivering direct to re- 
tail stores at the carload price. * * * This 
procedure, of course, resulted in a tre- 
mendous savings to the retailers in that it 
eliminated warehouse handling and cartage 
charges to the stores, * * * A number of 
manufacturers, of course, were prevailed 
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upon to widen the spread in order that our 
warehouses would not be at a-disadvantage.” 
A & P has every right to enjoy its legiti- 
mate advantages, but it has no legal right 
to take affirmative steps to prevent others 
from enjoying their economic rights. 


Atlantic Commission Company 


The Atlantic Commission Company, a 
subsidiary incorporated in 1926, ostensibly 
to purchase produce for A & P, from the 
beginning acted with the full approval of 
headquarters, as purchasing agent for A & 
P and as sales agent for certain suppliers. 
In other words, while buying A & P’s needs 
from producers, it was also representing 
as broker for outside sales the same pro- 
ducers or others similarly situated as well 
as buying broker for competing produce 
dealers and as merchandising jobber, in the 
general market. During its first ten years, 
it collected from suppliers brokerage on 
purchases for A & P; during the next four 
years it collected quantity discounts or 
bought at net prices. In 1940, after the 
third circuit decision, it adopted a cash dif- 
ferential buying system under which it 
bought outright for cash for A & P and 
sold to others as brokers on regular terms. 
Its practices over the years leave a bad 
odor. It exploited its inconsistent posi- 
tions; it collected brokerage from others 
for A & P’s coffers; its position and its 
practices created a sharp differential be- 
tween A & P’s purchases of produce and 
those of its competitors. It persistently 
selected the highest quality of produce for 
A & P and the less desirable for its outside 
buyers, thus securing for A & P not only 
a buying price differential but also a prefer- 
ence in quality. Obviously the larger the 
volume Acco handled for customers other 
than A & P the larger were A & P’s sub- 
sidiary earnings, inevitably reducing A & 
P’s costs and increasing“its annual income. 
This in turn served to give to A & P’s 
retail units a preferential position in com- 
petition with other retailers, at the expense 
of the latter, who indirectly at least con- 
tributed brokerage and other earnings to 
Acco which in the end came to A & P. 
Restraint of competition, it seems to me 
must follow conclusively from the multiple 
irreconcilable, inconsistent functions of 
Acco, including its obligation as an agent 
tor sellers to sell high and its obligation 
as an agent for A & P to buy as cheaply 
as possible. Any attempt to perform these 
and other inconsistent functions, I think it 
is obvious, must have inevitably resulted in 
illegal restraint of competition, when we 
keep in mind that Acco was the arm of A 
& P and that all its profits redounded to 
the credit of A & P. 


q 57,491 


Sufficient indication of the earlier prac- 
tices is evident in certain letters. Baum, 
the general manager, wrote in March, 1937, 
thus: “Of course our customary brokerage 
and commission rates for regular trade sales 
are to be continued as in the past.” In 
June, 1939, Williams said: “Our brokerage 
would be $25.00 per car on regular trade 
sales, or 5¢ per bushel in carlots, 7¢ on 
consignments and 5¢ quantity discount on 
trucklots or carlots for Teaco requirements.” 
In August, 1939, he wrote: “We are return- 
ing herewith the quantity discount agree- 
ment executed by Coleman & Roy. You 
have used the word “rebate” in this quantity 
discount. * * * We wish you to use the 
phrase ‘Solicitor’s Fees.’ ” 


Subsequent to the decision upholding the 
Federal Trade Commission in early 1940 
Acco, abandoning quantity discounts, tried 
out the cost saving plan suggested by coun- 
sel. It suggested to suppliers that this 
agreement should net them greater return 
on merchandise delivered through Acco 
than on that sold through the broker out- 
let and that Acco desired to share in the 
savings it thus made possible to the 
shippers. Baum remarked that Acco pur- 
chased direct on a cash f. o. b. shipping 
point basis or on a cash 4.-.0. b. basis for 
acceptance upon arrival as compared with 
regular term basis, thus necessitating the 
“seller carrying the responsibility of in 
transit risks, credit and collection costs.” 
Wehman wrote “Hereafter purchase for ac- 
count of A. C. Co. requirements of the 
Teaco on a cash basis shipping point, ob- 
taining the best. price possible and con- 
tinuing to sell regular trade customers 
on a regular term brokerage basis, col- 
lecting brokerage from the sellers for the 
service. * * *? 


Baum, in April, 1940, discussing the dif- 
ference between the cash purchaser and the 
regular term purchaser and the differential 
resulting in favor of Acco, said: “As to your 
communication regarding inferences of the 
inconsistency of A & P buyers mailing cost 
savings agreements to sellers with the cost 
savings indicated, * * * we have decided to 
only use the cost savings agreement in very 
few instances as we have adopted our new 
procedure on the established customary dif- 
ferential in cash prevailing f. 0. b. shipping 
point prices vs. regular term transactions 
and it is generally understood that these 
differentials embody the various cost sav- 
ings. * * * We have the customary ad- 
vantages of procuring practically 75% of 
our supplies for the Tea Co. on a cash ship- 
ping point basis.” Later he directed his 
employees to “carry out your consummation 
of purchases on a cash basis vs. regular 
terms. In other words, the recognized 
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trading principles of the differentials car- 
ried by cash transactions,” Though Acco 
was advised by counsel that so long as A & 
P and Acco had no actual knowledge that 
a preference existed, the burden of comply- 
ing with the law was on the seller, the fact 
remained that all corporate officials and em- 
ployees were well aware that Acco was 
actually taking brokerage on goods it sold 
for shippers to outsiders and buying broker- 
age on purchases made for outside buyers, 
the earnings of which eventually became a 
part of A & P’s annual net profits. 


Counsel advised Acco that “so long as a 
cash discount is available to everyone on 
the same terms, its size is immaterial.” But 
Acco’s officers knew from the complaints of 
shippers that a previous 5¢ discount which 
Acco had received on purchases of apples 
in Washington in 1939, apparently on the 
net price basis, was not enjoyed by the rest 
of the market, and Egan had reported to 
Baum that if shippers were to give a cash 
discount to everyone, it would cost the 
Northwestern Apple producers millions of 
dollars. When in March, 1941, Acco’s rep- 
resentative reported that the shippers would 
no longer allow the discount, Baum advised 
him that he should tell the sellers that Acco 
would confine its business to those who 
extended to it the customary differential 
price on cash purchases as against regular 
terms. The obvious implication was that if 
the producers did not desire to go along, 
they would have to find other outlets. As 
defendants remarked in their communica- 
tions, the differential was not built upon the 
exact cost savings; it frequently amounted 
to exactly the same thing as the regular 
quantity discount formerly in vogue. 


Acco took aggressive steps to see that its 
suppliers acceded to cash buying. In April, 
1940, Ward wrote Baum: “I instructed Mr. 
Kellam to forward to you a list of the ship- 
pers in the Norfolk section whom we rec- 
ommend be approved so that we be authorized 
to purchase merchandise from them on a 
cash basis with:the understanding that in 
the event we are unable to inspect the mer- 
chandise f. o. b. shipper will protect US #1 
arrival.” He recommended that certain 
shippers be listed as having approved the 
cash buying preferential and as agreeing to 
apply the idea to sales made f. o. b. but 
guaranteeing quality to Acco upon arrival. 
A part of the savings claimed to result to 
the buyer was lost because of the assump- 
tion by the buyer of liability for losses in 
transit. Baum wrote on April 25, “I wish 
to change the last instructions * * * stat- 
ing that in the absence of such personal 
inspection merchandise is to be bought for 
acceptance as to grade and quality upon 
destination arrival. We are somewhat doubt- 
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_ ful that this would constitute a cash pur- 


chase, hence we have decided that * * * we 
have a selected list of shippers and effect an 
agreement with them to the extent that in 
the absence of our inspection * * * they 
will protect this merchandise (although we 
have paid for same) as equivalent to U. S. 
#1 upon arrival at destination, and, should 
there be any losses sustained * * * they 
will assume any losses suffered by us in 
making adjustments or resale of this mer- 
chandise. This list must be approved by 
this office and the shippers that you wish 
placed in this category are to be furnished 
to this office and approved by us.” Similar 
arrangements were made elsewhere. No 
explanation is made by Acco as to why it 
should not have reimbursed the shippers by 
way of increased purchase price for this 
risk of standing behind the grade. Some 
shippers were not satisfied. Taylor reported 
to Ward concerning celery on March 22, 
1941: “We shall find it hard trying to buy 
celery, selecting the ‘cream’ and at the same 
time insisting on a net cash price as low or 
lower than that price which other buyers 
pay, and also asking the shipper to guar- 
antee a certain grade on arrival.” 


Baum directed field buyers to secure 
produce ‘on either a straight outright pur- 
chase basis, or * * * in the event market 
conditions are anticipated as treacherous 
and supplies cannot be secured from ship- 
pers, on a price arrival basis.” Under this 
arrangement Acco did not commit itself to 
purchase until it had examined the produce 
after arrival. As Acco’s field vice president 
expressed it, “if the shippers don’t want the 
price we offer when the merchandise arrives, 
they are at liberty to go elsewhere.” Baum 
said, “We have discontinued the term price 
arrival and handle all of our purchases price 
arrival and arrival sales under the combina- 
tion term of arrival sales, usually the price 
is determined according to supply and de- 
mand. When the merchandise arrives Acco 
wires the offer, if agreeable, well and good, 
—if not, other disposition is made of their 
merchandise.” 


When complaints as to Acco’s terminal 
low price determinations on arrival ap- 
peared, Baum defined his policy thus: “It 
will be necessary for for your shippers to 
accept the price we place on this merchan- 
dise at the time of arrival and discontinue 
this bartering over 5¢ differential and if 
the shippers find that this procedure is not 
in accordance with their ideas or they are 
not given a fair deal on the average over a 
period of time, then of course it is their priv- 
ilege to discontinue these arrival sales or 
price arrivals.” These circumstances are 
material when we consider what Acco was 
doing in behalf of other purchasers where no 
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such preferences, no such guarantee and no 
such advantages as A & P enjoyed accrued 
to the other purchasers and the outside pa- 
trons of Acco were contributing to A & P’s 
earnings. 


I shall not attempt to review all of the 
evidence. The inevitable result is that the 
cash differential with shipping protection, 
quality preferences, buying at net prices for 
A & P and at regular prices for their com- 
petitors, Acco’s policy of charging A & P 
one price and its other customers another, 
all worked to create restrictions upon com- 
petition and to handicap the competitors of 
A & P in view of the fact that competitors 
paid Acco earnings which went to A & P 
who did the competitive retailing. 


The Government introduces a letter dated 
July 3, 1940 wherein Acco acknowledged 
receipt of $81.60 covering a rebate in price, 
saying: “This shipper found it necessary to 
reduce his price this amount to other buy- 
ers that same day and, therefore, reduced 
our price accordingly.” The auditor found 
this and inquired and on November 18, 1940, 
the refund as explained thus: “It so hap- 
pened that we booked this car of peaches 
with Mr. Duke at a price, with the under- 
standing that if it developed that this price 
was too high and that the shippers were 
forced to reduce their price on any other 
sales that day, he would protect us against 
any such decline. Subsequently, it devel- 
oped that it was necessary for him to sell 
the balance of his fruit that day at a price 
10¢ lower than our price and he voluntarily 
reduced our price, although we had already 
paid him for our car.” A similar incident 
occurred with regard to celery where the 
cost was reduced from $2.25 per crate to 
$2.00 and from $2.00 per crate to $1.75. 

After May, 1940, Acco entered into two 
types of deals with jobbers. Under one, it 
agreed to sell carload produce to jobbers 
and repurchase part of it for A & Pin LCL 
quantities at the same price, waiving its 
brokerage charges on the latter. This prac- 
tice obviously permitted A & P to acquire 
LCL produce without any jobber mark-up, 
whereas, when others bought from the same 
brokers in LCL quantities, they paid the 
higher price. The second type consisted of 
selling to jobbers without agreeing to rebuy 
any specific LC]. commitment but agreeing 
to give them preference in patronage if they 
purchased through Acco in carload lots. 
Acco then repurchased from the jobbers but 
did not waive brokerage because it con- 
tended that such repurchases in LCL lots 
were no part of a specific repurchase con- 
tract. In both deals Acco secured some 
brokerage revenue which in turn went to 
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Under both of these arrangements A & P 
received a preferential LCL buying advan- 
tage over other retailers in that it rebought 
either at flat carload prices or at LCL prices 
less brokerage. In carrying out the second 
plan Acco promised its repurchasing patron- 
age preference to jobbers who used its brok- 
erage service and endeavored to persuade 
produce shippers to refuse to sell to jobbers 
except through Acco. This widened further 
the differential between the A & P’s LCL 
cost and that of competing retailers, inas- 
much as Acco received a brokerage revenue 
which was necessarily imposed on A & P’s 
retail competitors in the form of their higher 
purchase prices. 


The multiple roles of Acco taint the whole 
fabric of defendants’ operations. It has 
continually sold carloads of produce to job- 
bers throughout the country as a sellers’ 
broker, collecting brokerage which goes into 
its treasury and eventually into A & P’s 
treasury and its buying power, thus giving 
a competitive advantage to the operation of 
A & P stores competing with other retailers 
who have bought from Acco and paid Acco 
its brokerage. Concurrently, in its capacity 
as buyer of less than carload lots for A & P, 
Acco buys on spot markets in which these 
same customer jobbers compete with other 
independent jobbers for Acco’s patronage. 
The average broker in competition with 
Acco can not market carlot produce as suc- 
cessfully as Acco, for he sells with no re- 
purchase inducements attached. Dealers 
who buy carlot produce through Acco know 
that by so trading they acquire a preferen- 
tial status with respect to resales of LCL 
produce to Acco. The resulting ills are 
obvious. 


Brokers, in order to retain the good will 
of Acco and A & P, paid Acco a second 
brokerage. Vetter at Louisville bought the 
same merchandise through both Macaluso 
and Acco, although the purchases had been 
completed through Macaluso. Vetter testi- 
fied that after he had sold Acco peas at $2 
and lemons at $6.25, he was required to bill 
the peas as $1.75 and the lemons at $6.65, 
indicating that Acco exercised its buying 
power to control jobbers’ terms to A & P 
to the end that A & P might retail particular 
items of produce in their stores at less than 
the current wholesale market levels without 
showing a loss thereon. Other dealers pay- 
ing unearned brokerages to Acco were the 
Gordon Fruit & Produce Company of New 
Haven, and DeCarlo of Buffalo, and The 
Mercurio Company of Providence. These 
odorous unjustified transactions can not be 
excused in any manner. However, defend- 
ants disclaim any knowledge of or ability to 
learn of or to prevent them. They insist 
that it was Acco’s policy to charge a broker- 
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age only when service was rendered; that 
of thousands of cars handled in the markets 
only an inconsiderable few were question- 
able; but they overlook apparently the fact 
well known to all defendants, that broker- 
age earned by Acco in representing other 
vendors, buyers and distributors eventually 
is paid in to the treasury of A & P and 
appears in the net earnings of A & P, who 
is in competition with others not enjoying 
such earnings. 

I have no doubt that these specific illegal 
transactions had the disapproval of head- 
quarters, but the incidents are illuminating 
as to the extent to which others dealing 
with Acco, observing its trade practices, 
were willing to go either in fear of losing 
its patronage or in order to cultivate its good 
will. These brokers evidently thought it 
expedient for them to contribute this un- 
earned tribute and, though some defendants 
attempted to stop the practice, it seems to 
me they cannot close their eyes to the con- 
sequences, for they were engaged upon a 
plan of operation whereby A & P through 
Acco, its own agent, so dealt in the produce 
market as to create a preferential price to it 
and a higher price to its competitors, upon 
the latter of which it received brokerage 
which in turn became a part of A & P’s earn- 
ings as a retailer in competition with other 
customers of Acco who paid the higher 
prices. This wide scope of operation was 
entered into deliberately with knowledge of 
what would happen to the resulting profits 
and with knowledge that such profits could 
be used as defendants wished in competing 
with others. This is misuse of a material 
factor in competition between retailers, pre- 
venting free competition in that it limits the 
profits of the competitor and increases those 
of A & P. 


Contact Committees 


In addition to its interest in and influence 
over cooperatives, Acco created contact com- 
mittees of producers in various parts of 
thé country, selecting the chairman and, 
through the chairman, the members. Upon 
these committees, its competitors had little 
or no representation. Government agen- 
cies were attempting to coordinate distribu- 
tion. Acco, for some reason, deemed it nec- 
essary, to form its own contact committees. 
Among these was the Northwest Apple Ad- 
visory Committee, which was in fact largely 
Baum’s child. He named the chairman and 
the members. Another was the Stockton 
Advisory Committee for handling California 
grapes. Egan established this committee at 
Baum’s suggestion and named Sanguinetti 
as chairman. The latter had for many years 
shipped through Acco, had quarreled with 


Trade Regulation Reports 


it but in the end had renewed his association 
with it. Baum appointed his friend Snively 
chairman of the Florida Citrus Committee 
and Snively selected the other members of 
the committee, though there was a very ac- 
tive Government sponsored national citrus 
committee in operation. In North Caro- 
lina Baum created the Eastern Shore Advis- 
ory Committee and made Mann, who had 
been the manager of a cooperative closely 
allied with Acco, the chairman. Baum sug- 
gested to Mann the members of the com- 
mittee. Acco paid the bills for food at the 
meetings of various committees. Seven such 
contact committees are mentioned in the rec- 
ord. The Government does not claim that 
there was anything evil per se in such ac- 
tions, but it does contend that the control 
exercised by Acco and its officers over the 
activities of the growers’ cooperatives helped 
inevitably in the end to bring about dis- 
criminatory preferentials to Acco which 
other purchasers of fruits and vegetables did 
not receive. I think that such was the in- 
evitable result. One reading the evidence 
can only conclude that Acco’s intention was 
to bring producer sellers more closely within 
Acco’s influence and to bring about a situa- 
tion whereby growers and shippers relied 
more and more and more on Acco’s facilities 
and advice, all of which served to increase 
Acco’s advantageous preferential relation- 
ship, its business as selling broker and as 
buying broker and its resultant profits at the 
expense of A & P’s retail competitors, all 
of which went into A & P’s treasury and 
eventually into competition with other 
retailers. 

The Government presented evidence of 
what it terms deliberate manipulation and 
demoralization of the retail market. Illus- 
trative are the communications of Connors, 
head of the national meat department, with 
other officials, in which he said, among 
other things, that retail prices on certain 
meat products should “reflect a sharp ad- 
vance in order to reduce the demand, which 
will enable packers to lower the market and 
stimulate receipts.” Without discussing the 
details, itis apparent J think, that A & P 
did initiate a retail price of 35¢ for Maine 
potatoes in Cleveland early in January, 1940, 
when its cost was 34¢, in the face of the 
statement of the sales director of one divi- 
sion, July 10, 1941, that “no produce depart- 
ment can be operated at much less than 
10% gross profit without showing a tre- 
mendous loss.” The Government does not 
claim that defendants should have agreed 
with producers on retail prices but insists 
that such low retailing, at prices which - 
A & P’s competitors could not meet without 
loss, demonstrates the power and willing- 
ness of A & P so to depreciate prices as to 
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prevent competitors from dealing in the 
same article. 


Cooperatives 


Acco made a determined and persistent 
effort to establish a close relationship with 
and influence over growers’ cooperatives, 
among them the Florida Citrus Exchange, 
Northwest Apple Growers, Sowega Prod- 
ucts, handling watermelons, and Farmers’ 
Cooperative Exchange of North Carolina. 
The expressions of Baum at various times 
and places indicate a desire to delve into the 
cooperative business of his producers and, if 
not to control it, at least to guide and influence 
it. Indeed, the transaction with the Florida 
Citrus Exchange came dangerously near being 
an agreement in restraint of trade in itself. 
The relationship with the Farmers Coopera- 
tive of North Carolina has been the subject 
of investigation, indictment and trial, result- 
ing in a directed verdict of not guilty, but 
the circumstances of that relationship, where 
Baum named the sales manager and supplied 
employees for the cooperatives, disclose 
without question that Acco was in effective 
control of the manager of the cooperative 
and dangerously near a restraint of trade. 
In some instances the cooperative managers 
were on Acco’s payroll, and in at least one 
instance, when not engaged by the coopera- 
tive, the manager was employed by Acco. 
In various and divers matters, Acco came 
to enjoy a singularly close influence over, if 
not, indeed, control of, various cooperatives. 


The National Cooperative Fruit and 
Vegetable Association emerged as the re- 
sult of suggestions of Acco and its officials 
beginning as early as 1938. Baum reported 
that in a conference with Hartford it was 
suggested that a national distributive insti- 
tute of fruit and vegetable shippers would 
be excellent for shippers; that Hartford and 
Byoir expressed interest and that Byoir 
would be willing to assist in setting up the 
organization. It was suggested that this 
sounded something like an earlier organi- 
zation, Associated Shippers, the principal 
difficulty of which had been its connection 
with Acco and that perhaps the new organi- 
zation would be hindered by any similar 
connection. At an Acco executive commit- 
tee meeting June 1, 1939, it was reported 
that Baum had advised that he had discussed 
with Byoir and Wehman a suggestion of 
profit-sharing, under which 50% of Acco’s 
net profit would be distributed to coopera- 
tives. Baum said that the plan would reduce 
Acco’s expense, increase its tonnage, pare 
operating expenses by at least $5 a car and 
insure a greater availability of supplies for 
A & P and that, thereby, Acco would obtain 
intimate contacts and close working ar- 
rangements with representatives of all ship- 
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pers in all principal fruit and vegetable 
producing states. Baum put the proposition 
tentatively to various distributors and Byoir 
prepared a press release for announcement 
by Hartford and Smith. However, Hartford 
suggested that the plan be cleared with 
counsel, and, as a result, it was never put 
into effect in its then suggested form. 


But Baum was not discouraged. He con- 
tacted local cooperatives, including an as- 
sociation of citrus growers in Florida. In 
May, 1940, he suggested that an advisory 
board be organized consisting of the heads 
of large cooperative organizations with 
whom Acco did business; that the company 
assume transportation and hotel expenses ot 
these men at a meeting once a year. The 
suggestion seems to have borne fruit, for, 
the following month, definite arrangements 
were made looking to the formation of a 
national cooperative. On July 9, 1940 Baum 
said that he had obtained approval of the 
plan from John Hartford and Byoir. He 
suggested a nonprofit corporation controlled 
by shippers to whom Acco, handling sales 
to trade customers, would refund its earn- 
ings in excess of the expense of handling 
the business. This, he thought, would mate- 
rially increase Acco’s outside business. He 
issued letters to shippers, recalling the im- 
portant role played by Acco in distribution 
of produce, Acco’s service to producers in 
saving distribution costs, resulting in in- 
creased consumption and more profitable re- 
turn for all. He asserted that this would 
be a “further advanced step in our com- 
pany’s operation,” whereby, said he, ‘the 
services now being rendered by the company 
would be extended appreciably” and sug- 
gested a meeting of shippers to consider 
the idea, at Acco’s expense. He summoned 
a smaller group as a steering committee, 
consisting of nine leading shippers in vari- 
ous parts of the country with whom Acco 
had frequently dealt, asking them to attend 
a meeting preliminary to the one proposed 
in the first letter. At the,same time he wrote 
to Acco field men sending them a copy of 
the first letter and a list of those to whom 
it had been mailed. Counsel advised Baum 
that the chief problem revolved around the 
type of organization to be set up; that, in 
a trade association limited to cooperation of 
shippers, wherein Acco merely performed 
the mechanical function of repaying Acco 
profits back to cooperative members, there 
was nothing in restraint of trade but that 
a possible violation might arise if Acco se- 
cured a monopoly or near monopoly. Toolin 
wrote on July 24, 1940 that Baum’s plan 
would “spread like wildfire’ but inquired 
‘9s there any danger of this movement 
eventually reaching the point where the 
Commission Company would be handling so 
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much business that they might be accused 
of becoming a monopoly?” John Hartford 
also had some reservation, for he thought 
the plan should have “the approval of the 
Department of Agriculture, * * * and 
not be in conflict with any regulation or law.” 
Baum and Byoir consulted the Department 
of Agriculture and the Under-secretary ad- 
vised them that the cooperative must be 
“independent, grower controlled.” 


Until then Baum had referred to the pro- 
gram as an advanced step in his company’s 
progress and had suggested procedures to 
his field men, Evidence is lacking that any 
shipper had suggested such an organization 
or was aware of the proposal, but, follow- 
ing the expressions of doubt above enumer- 
ated, Baum’s tone changed; he began to talk 
of an independent organization. On Au- 
gust 8th, he explained that “the shippers” 
would form an organization which would in 
turn contract with Acco for sale of mer- 
chandise to trade customers, and that Acco’s 
net profits from the sales would be refunded 
to the organization; that the plan would re- 
turn a greater share of sales prices to pro- 
ducers and be equally advantageous to Acco 
in increase of volume. He declared that the 
conference was the shippers’, not Acco’s, 
although the latter was paying the expense. 
French called for election of a chairman. 
Parrish, an Acco cooperative supplier and 
at times its employee, nominated McDaniel, 
an old customer of Acco. Nothing in the 
record discloses improper word or action by 
McDaniel but he was at all times friendly 
with Acco and sold it the merchandise of 
Mutual Orange Distributors Association. 
His election was unanimous. He stated that 
Baum had acted for shippers in calling the 
meeting; that “after the organization is set 
up, we should see if we cannot get an effec- 
tive merchandising organization to handle 
xX tr products: tof us; and that, ina 
nutshell, we believe the Atlantic Commission 
Company * * * should be willing to 
forego any profit which it might make from 
its operations” if it could handle the mer- 
chandise. Snively, another supplier of Acco, 
said that Acco “will give us this service at 
cost and is prepared to give us adequate 
distribution.” 

Three shippers expressed doubt as to the 
feasibility of the scheme of operation, one 
suggesting that it might inspire resentment 
on the part of smaller produce buyers; an- 
other inquiring what would happen _ to 
A & P’s competitors on the buying market. 
McDaniel replied that the cooperative would 
not be the shippers exclusive selling agency 
and that economic pressure probably would 
weed out those who were most inefficient. 
Byoir said that the problem was whether 
producers, “handling probably 30 or 40% 
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of all the fruits and vegetables produced and 
marketed in the country, should form one 
great cooperative for the purpose of improv- 
ing the machinery of distribution,” that “any 
opponent to such an organization would be 
a damn fool”; that if the distributors formed 
an organization completely independent of 
A & P, the Hartfords would go further than 
anyone would expect them to, to make their 
machinery available; that Acco was eager 
to dispose of its profits from its trade sales 
and at the same time anxious to increase 
its volume in order to reduce its expense 
on A & P merchandise and motivated partly 
by a desire to make seven million farm 
friends to assist A & P in fighting off attacks 
of those who resented its low pricing poli- 
cies. Baum said that Acco was handling 
produce at a cost of $16 a car; that the 
program would mean reimbursement to the 
cooperative of $7 or $8 a car. “However,” 
said he, “that is an estimate, no definite 
promise.” A delegation then consulted John 
Hartford, who stated that he was willing 
to give the cooperative profits on Acco’s 
trade sales, if it was legal to do so. 


Despite the expressed independence of 
the shippers, the members of the final or- 
ganization committee were selected by 
Baum. He asked his field men to confer 
with suggested members and advise them 
that the chairman had asked Acco to inter- 
view them, inasmuch as Acco was in better 
position to make recommendations as to 
who they should be. He wrote McDaniel 
that he was enclosing suggested representa- 
tive personnel list for the organization meet- 
ing and that he desired McDaniel to 
communicate with those on the list who 
agreed to serve. After he received Baum’s 
list, McDaniel sent out letters. Baum wrote 
some other shippers asking them to attend. 
He described the August 9th meeting as one 
where “we condescended to allow these 
groups to set up a cooperative organization.” 
At the organization meeting Snively was 
chairman, and took a committee to the Sec- 
retary of Agriculture, who told the delega- 
tion that he could not grant a permit or 
license. The attendance considered various 
formalities and employed an attorney from 
the Florida Citrus Exchange. 

Baum attended the meeting, but says he 
attended none thereafter. He received, Oc- 
tober 30th, a wire from John Hartford ad- 
vising him to have no connection with the 
movement until he saw Hartford. Baum re- 
plied that he would comply with the request. 
Thereafter, though the new organization 
had its own counsel, it was made up of 
people selected by Baum, who frequently 
advised with him and his superiors concern- 
ing their actions. When it was reported 
to Hartford that Secretary Wickard had ad- 
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vised that he could give no approval, accord- 
ing to Snively, Hartford said that “they were 
not going to stick their necks out and tell us 
to go ahead” but that if the arrangement 
could be approved by A & P’s counsel, he 
would “permit us to go ahead.” The mem- 
bers of the executive committee frequently 
consulted Baum, advised other members to 
consult him and were in frequent communi- 
cation with him and Byoir. The latter pre- 
pared a statement addressed to the growers 
that “the Atlantic Commission Company will 
make its facilities available to us on a nort- 
profit basis” and that others might also 
do so. 

John Hartford, evidently disturbed by de- 
velopments, on December 5th, wrote Baum 
that rumors persisted that Acco and A & P 
were still supporting the cooperative and 
that he was making it clear that any plan 
must have the approval of the government 
and be equally available to all other outlets. 
But after receipt of this letter Baum and 
Snively prepared press releases concerning 
the cooperatives for produce journals. Baum 
received a report from King on the member- 
ship drive in South Texas. He set Acco’s 
annual meeting on April 3rd and 4th and the 
shippers’ meeting on April 5th. On March 
14, 1941 he wrote his field executives to sub- 
mit a list of men to be invited to the ship- 
pers’ meeting, saying that he would defray 
hotel expenses. When a shipper complained 
that he understood that he could not deal 
with Acco unless he joined the cooperative, 
Baum replied that he regretted that such an 
“insinuation” had been made, but that “at 
the same time we feel it would be beneficial 
for all shippers and large growers to become 
members of their own organization.” He 
suggested that McDaniel and Snively meet 
him in Washington prior to the shippers’ 
meeting. 

King referring to the criticism of the co- 
operative’s so-called alliance with and con- 
trol by Acco, stated that “although Acco 
had perhaps been in a position to have their 
influence upon this thing,” it had never 
“suggested control” though “they perhaps 
expected friendship.” He reported that, 
under a contract with Acco in preparation, 
the cooperatives would collect Acco’s trade 
brokerage from its members, retaining a 
fixed portion of approximately 20%; that 
Acco would not pay 20% on trade sales not 
made on a brokerage basis but merchandised 
by Acco but would pay $2.50 per car. King 
testified that the meeting did not discuss dis- 


tributing contracts with other claims but 
that he had found others willing to discuss 
cooperation. 


On April 16th Baum forwarded to the or- 
ganization a copy of the proposed contract 
with a brokerage schedule and letters to the 
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members confirming the brokerage schedule. 
Counsel for A & P had insisted on avowal 
of availability of similar contracts to others 
and deletion of the provision for payments 
on merchandised cars. He said that if the 
cooperative honestly intended to enter into 
similar arrangements with others, much of 
the danger could be avoided by withholding 
signing the contract until others had signed 
and that an important consideration was that 
the plan might invite an investigation into 
the entire subject of Acco’s buying practices. 

King apparently continued to feel that 
Acco should fulfill its original promise. to 
give the cooperative the profit on its trade 
sales, saying that the contract “does not con- 
stitute a substantial compliance with the 
original promise of Acco” and adding “as 
you know, they expressed repeatedly and 
publicly a willingness to give this association 
all their profit on trade sales.”’ Acco eventu- 
ally agreed to pay the cooperative 1% on 
Acco’s commission sales. 

It was again suggested that the committee 
contact other selected brokers and, appar- 
ently, the cooperative made two contracts 
with others. One was Deegan, a small dealer 
who afterwards came into the employ of 
Acco. Baum, himself, contacted a broker in 
New Orleans on behalf of the cooperative. 
On June 9, 1941, a shipper wrote Baum say- 
ing that he could not see “much advantage 
to be derived except for the tie-in with 
Acco on trade business.” Baum advised him 
to join. The intimate contact between Baum 
and his selected members of the organization 
committee and officials of the cooperative 
continued until the contract was cancelled 
in February, 1942, as a result of a statement 
by John Hartford that, owing to legal com- 
plications, A & P and Acco “could not help 
the cooperative any more.” However, upon 
termination, A & P gave the cooperative un- 
conditionally $35,000. Thereafter the co- 
operative became a trade association. However, 
Acco still had its contact committee, its 
friendly committees and officers of the co- 
operative and its close relationship with vari- 
ous smaller cooperatives. 


Defendants claim that nothing improper 
was done by Acco or A & P but that every- 
thing transpiring was inspired by a desire to 
help growers eliminate middleman cost and 
reduce prices to consumers. They stress the 
fact that no member of any cooperative or 
other organization was required to sell any 
merchandise to or through Acco. They ad- 
mit that Public Relations counsel for A & P 
did encourage growers to create organiza- 
tions but deny that Acco dominated them, 
relying upon evidence that Acco said at 
meetings of the growers, that under no cir- 
cumstances would Acco have anything to do 
with operation or management of the super- 
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cooperative. They point to the fact that 
Baum was expressly cautioned by Hartford 
against exercising or attempting to exercise 
any control of or influence over the co- 
operative. 


I have gone somewhat into detail as to the 
activities of Acco in the negotiations and 
transactions with the national supercoopera- 
tive not because those matters standing alone 
necessarily amount to violation of the anti- 
trust law but, primarily, to show, what I 
think is beyond question, the dominating 
position of Acco, principally through Baum, 
in smaller cooperatives and with the at- 
tempted national cooperative. It may well be 
that this intimate relationship, this pragmatic 
control of producer organizations was not 
improper standing alone; and I have no 
doubt that the various cooperatives them- 
selves were honestly striving to help ship- 
pers and, indeed, such undoubtedly was one 
of the purposes of A & P and Acco. The 
difficulty growing out of all this, when con- 
sidered with all other circumstances, lies in 
the fact that, in the end, by the use of its 
integrated power and control, defendants 
purchased merchandise at prices that they 
would not otherwise have obtained, at prices 
less than those of competitors, with a result- 
ing handicap to competitors. But even this, 
again, might not, standing alone, have con- 
stituted violation of the law. There is the 
further fact that Acco, in its predominating 
position in the produce industry, acting asa 
buyers’ broker, a sales broker, a direct buyer 
for A & P, through its intimate relationship,. 
was realizing profits for A &.P as a result 
of its inconsistent legal positions. Acco owed 
one employer a duty to get all that it could 
for the seller and to another the duty to buy 
merchandise from the seller as cheaply as 
possible, with choice of quality. Add to this 
the undisputed fact that the earnings and 
profits of Acco received as buyer broker or 
as seller broker or otherwise eventually be- 
came a part of the profit of A & P and 
eventually a substantial help to the local 
stores to supplement their net earnings.* 
Competing retailers were confronted with 
sales prices and profit rates added to, sup- 
plemented and increased by the profits of 
A & P upon merchandise sold to those com- 
peting retailers. The resulting restraint of 
competition and commerce seems to me 
obvious. 


Meeting Competition 


The Government speaks at length of red 
ink campaigns, low gross profit rates and 


price wars, claiming that at times, prices 


* Davidson said that the profits of ‘‘Acco are 
those of the Tea Company and are to be ab- 
sorbed by the units in which Acco is operating.” 
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were so lowered as to bring events into ac- 
cepted definitions of price wars. It claims 
also proof of conduct of so-called price wars 
in one unit or in one division, through the . 
means of reduction of profit rates with the 
idea of increasing sales and reimbursement 
of units or divisions for losses or small 
profits by payments from headquarters. It 
insists that reimbursements from headquar- 
ters enabled A & P as retailer to cut prices 
and injure competition. 

Defendants insist that the evidence re- 
flects no concerted plan to select areas for 
special treatment for the purpose of injuring 
competition, 7. e., for the purpose of injuring 
or destroying competitors by cutting prices 
in one area lower than those elsewhere until 
control of the retail business in that area has 
been obtained and offsetting the losses or 
reduction in profit from such price lowering 
by the use of income from other areas and 
from nonretail operations. They offered evi- 
dence to show that the primary reason why 
stores lost money was not low prices but 
poor management, lack of volume and other 
factors having nothing to do with prices and 
that, although there were some losing super- 
markets, the majority of unprofitable stores 
were small regular stores where prices were 
higher than in the supermarkets. They ar- 
gue that the fact that every unit always had 
a number of red stores makes it unrealistic to 
conclude that “selected areas” were thrown 
into the red systematically for the purpose 
of “destroying competition”; and insist that 
A & P had strong competition everywhere 
and that there is no evidence that it unrea- 
sonably interferred with competition or ob- 
tained a monopoly anywhere. They contend 
that the only logical inference to be drawn 
from the evidence is that stores were in the 
red contrary to the desires and efforts of de- 
fendants. There is no question but that ag- 
gressive campaigns were waged or that cer- 
tain units and certain divisions were from 
time to time favored by planned low gross 
profit rates and low prices with the purpose 
of increasing volume of sales. Such efforts 
were, if they succeeded, at the expense of 
competitors, but this says the defense, was 
merely an economic incidental not intended 
to injure competition. 

Perhaps it is well to examine some of the 
facts. Units and divisions whether they 
make a profit or a loss from actual retail 
operation, receive allotments of subsidiary 
profits, headquarters and local advertising 
allowances. In those areas operating at a 
retail profit, the allocation of outside profit 
increases the total earnings. In those oper- 


ating at a retail loss, the outside profits and 
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allowances constitute reimbursement for 
losses incurred. For example, in 1942 the 
southern division, while aiming at a net 
profit return of 2% on sales, was actually 
earning only .0022, its remaining profit be- 
ing derived from headquarters and advertis- 
ing allowances. The Albany unit in 1941 
reported a net profit of $425,014, including al- 
located subsidiary profits $244,741, and ad- 
vertising allowances $161,700, leaving an ac- 
tual net operating profit of $18,000. The 
stock gains in the unit for that year amount- 
ed to $47,000, which, when deducted from 
profits, results in the astonishing actual re- 
tail operation of the entire unit at a net loss 
of $28,999. 


In the central western division, Toledo 
operated at a loss from 1932 to 1938 inclu- 
sive; Indianapolis in all the same years ex- 
cept 1936; Detroit in the years from 1932 to 
1937 inclusive; Cincinnati from 1932 to 1937 
inclusive. In each of these units aggressive 
sales campaigns were conducted at low gross 
profit rates. In 1936 it was decided that all 
units in the division should operate with a 
profit except Detroit, which was permitted 
to plan operations at a loss of $3,000 per 
week for 20 weeks. In 1935 the executive 
committee received from headquarters ap- 
proval to continue the low gross profit policy 
at Cincinnati and Louisville, and an appro- 
priation of $52,000 for Louisville and $14,950 
for Cincinnati was approved. Earlier the 
same division had stated “we would be in 
position to plough back into the Cincinnati 
territory whatever is necessary in the way 
of a drastic sales campaign in order to bring 
that unit up to a par with the balance of the 
division.” The policy was expressed by 
Hartford and Toolin as follows: “experience 
* * * has always shown that an aggressive 
sales policy with a steady increase in vol- 
ume of business turns the expense rate in 
the right direction and, with the generous 
attitude of headquarters giving us permis- 
sion to, literally speaking, swap dollars, the 
organization should be imbued with a new 
spirit of confidence.” Toolin wrote May 28, 
1941 to Indianapolis “we were successful in 
staying off the other competitor there whose 
days I now think are numbered.” On 
cross-examination he stated that this was a 
figure of speech. 


Boston operated at a loss from 1934 to 
1941; Providence from 1934 to 1940, Other 
units showed similar losses. Hartford at- 
tending a meeting of the Advisory Board 
said “now is the time for us to go after 
business more aggressively than ever be- 
fore * * * even though to accomplish this 
means to substantially cut into the rate of 
return on the invested capital.” Inthe New 
England division, it was the Hartfords’ feel- 
ing in 734 that Davidson should “go after 
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business very aggressively with” alteration 
of profit rates from time to time. Condi- 
tions being unsatisfactory, in November 
1934, Byrnes was put in control of the di- 
vision. He promptly cut the gross profit 
rate to an operating loss. The treasurer of 
First National Stores, A & P’s principal 
competitor in the division, testified that after 
Byrnes came, A & P instituted lower prices 
in many items, including meats. Losses con- 
tinued through 1940. The underlying thought 
was expressed by Byrnes: “When you con- 
sider our Quaker Maid allowance, and the 
advertising money that the Purchasing De- 
partment is able to collect for us each thir- 
teen weeks, you will readily see that this 
promise of $73,000 net profit actually pro- 
vides for us being in red on our weekly 
operations.” 


In the southern division at times extreme- 
ly low gross profit rates were arbitrarily set 
without regard to the expense rate, fre- 
quently causing the stores to operate at a 
loss. Price zones were established carrying 
varied prices and stores shuffled from zone 
to zone, as the guiding officials deemed best. 
Carlton said: “where stores need special at- 
tention because of unusually active competi- 
tion * * * the stores in those towns should 
be put into a special zone and given the 
benefit of lower than average prices. In 
other towns, * * * a little better gross profit 
rate can be obtained, with the result that 
the total for the unit will be in line with the 
program.” Smith expressed concern: “J 
sometimes wonder if 11% and 12% gross 
profit rates will not at some time in the 
future cause us embarrassment. * * * when 
they are so much lower than competition 
I am just wondering if this does not give 
the ‘sharp-shooters’, * * * an opportunity to 
make a target of us. * * *some of our pro- 
duce departments and meat departments 
are operated at substantial losses.” Smith 
commented: “Undoubtedly there will be 
some red figures until you have been able 
to build up your sales and reduce your ex- 
penses to offset the low gross. It is an ab- 
solute program, however, and must be ac- 
complished.” At times buying brigades were 
formed to buy merchandise from competi- 
tors at special prices offered. Thus Mor- 
gan, writing an A & P retail manager said: 
“Your action in organizing a ‘buying brig- 
ade’ to purchase below cost specials was 
most excellent * * * A few weeks of this 
and we doubt if you will have much trouble 
over below cost selling on the part of your 
competitors.” And still later: “* * * turn 
on the most heat in the Houston stores. We 
have already done this to some extent as 
indicated by the returns for last week which 
ran .1149, .1177 and .1101 respectively, for 
the three Houston supers.” Morgan’s pro- 
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posal applied to the locality where Carlton 
had suggested to Morgan that he might be 
able to sell groceries with a gross profit rate 
of .1000 or .1050; it seems obvious that when 
he used the expression “turning on the heat” 
Carlton meant lowering the gross profit rate. 


Black, in charge of Birmingham from 
1932 to 1939, increased volume substantially. 
Some methods employed were low gross 
profit rates resulting in sales below cost, 
brigades to buy merchandise in competitors’ 
stores on sale days, shuffling stores from 
zone to zone, sacrifice of profits in selected 
areas, and sale of meats and produce below 
cost. It was suggested that certain stores 
buy as many of “these two items from your 
competitors as possible.’ When Hartford 
inquired of Adams at the presidents’ meet- 
ing as to what plans he had made to carry 
out the program, Adams replied: ‘Some 
competitor may * * * make a drive for 
business, cutting the gross and reducing 
prices, where we, to protect ourselves, would 
have to follow suit. But if this were done 
in one part of the division, some other unit 
should be able to pick up the loss.” This 
he explained, on the witness stand, as fol- 
lows: “The loss—well they would have pre- 
dicted figures also, and would make a better 
profit than they predicted, a better operat- 
ing profit and they would take care of the 
less profit that the other unit sustained, and 
we would get the total predicted profit for 
the division.” Black said in 1936: “even 
though we have to operate with no profit, it 
is necessary to hold our volume. * * * You 
know there are times when we can operate 
with a big gross and there are times when 
we must meet competitive conditions.’”’ Con- 
cerning the shifting of stores from one zone 
to another Deese testified: “Well, in certain 
zones, they (competitors), probably would 
be selling staples very, very cheap, and those 
zones were set up to meet that competition 
in that particular locality. If there was a 
particular zone where the volume of A & P 
was low and competition keen, we would 
reduce certain items in that zone so that it 
would not effect a price change over the en- 
tire system. That works both ways. They 
could advance prices in certain zones where 
they felt competition was weak, and they 
hadn’t much competition * * *.” Appar- 
ently zoning at times had nothing to do with 
differentials in transportation and such dif- 
ferentials were not the underlying cause for 
different zones. 

From 1927 to 1939, Crocker was in charge 
at Dallas. In August 1939 Black was trans- 
ferred from Birmingham to Dallas. Crocker’s 
sales in Dallas were then about $12,200,000. 
Crocker testified he was released because, 
as the president of the division told him, 
“he was not ruthless enough.” This was 
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denied. After Black’s arrival again we find 
low gross profit rates at various points and 
A & P buying brigades. In December, 1939, 
Adams wrote Smith that he was surprised 
to see the very low gross at Dallas for the 
week of December 2; that heavy reductions 
must have been made, and asked what was 
happening. Smith replied that a new store 
had been opened at Wichita Falls, saying: 
“Then, too, Safeway, * * * is beginning to 
feel the effect of our increased business in 
Dallas and, as a consequence, have made 
same price reductions. * * * Mr. Black a 
few days ago stated that he was proud of 
the showing * * * I am going to permit 
him to give Safeway a run for their money.” 
Adams cautioned Smith to keep an eye on 
Black and not allow the gross profit rate 
to get out of hand. He anticipated no criti- 
cism unless it should become “unreasonably 
low” but, he did not think “we should have 
to give our produce away.” Black reported: 
“The wives * * * were formed into a brig- 
ade * * * to purchase below cost specials 
of competition, * * * When the manager 


or the clerk tries to do this, the competitor’s 


store usually refuses to sell them, but in the 
case of the wives, they can not identify them 
from their regular customers.” Adams re- 
ported: “Mr. George Hartford gave me a 
pretty rough time on Houston * * * spent 
a lot of time on Dallas. * * * Mr. John 
and Mr. George * * * would like to see 
you operating * * * ona12% gross * * * 
they would not care how much money we 
lost as long as we kept our gross profit 
down, = * —* I told Mrs John and) Mr: 
George that you felt we could go too low 
on gross profit in the South, that you prob- 
ably would not believe that opening five 
stores in Chattanooga would hurt us as 
much in a public relations way as getting 
our gross down to 12% in some places where 
it would make competition feel that we were 
trying to put them out of business.”? John 
Hartford testified that Dallas had operated 
at a loss, but that as soon as it could get on 
a proper operating basis “we would have 
every reason to believe we would get the 
volume that would take care of it.” Black 
reported concerning the second quarter at 
the Greenville store in 1941: “You will no- 
tice that these figures reveal a small profit 
* * * When you consider the kick in at 
the end of the year, I believe you will agree 
that we have at last achieved a fine result. 
I would appreciate your asking Mr. Adams 
to please take this store off his board.” 

In Dallas, a competitor, Clark, had a com- 
bination store one-half block from an A & P 
store. He testified that A & P’s low prices 
on national brands were about 1¢ above his 
cost. His sales declined from $95,000 in 
1938 to $75,000 in 1941, net income falling to 
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$1,350 in 1941; in 1942 he went into receiver- 
ship. A & P had closed its store near him 
prior to the receivership, but had opened a 
super-market 41%4 blocks away. Clark testi- 
fied that his credit losses, which amounted 
to one-half of 1% of his sales, were not the 
cause of his failure. 


Culwell, owner of a Clover Farm store 
located next door to an A & P store, testi- 
fied that he compared A & P’s advertised 
prices with his own and that A & P con- 
ducted every day sales at retail prices below 
his cost. His sales in 1937 were $73,000, 
profit $4,000; his sales in 1938 $65,000, his 
profit $3,000; 1939 sales were $62,000, net 
profit $2,000; 1940, $60,000, net profit $2,000; 
1941, $59,000, net profit $1,100. In June 
1942 A & P moved its neighboring store 
fourteen blocks away. Culwell’s business 
jumped from $59,000 in 1941 to $80,000 in 
1942, net profit to $3,000. 


In the central division Buffalo operated 
at a loss in 1937, 1938 and 1939; Cleveland 
in 1932 and 1934 and, if we do not consider 
inventory gains, in 1933, 1935, 1936, 1937 
and 1939. The situations at Columbus, 
Youngstown and Altoona were similar in 
1932. Here, too, there was store zoning for 
competitive purposes. Indeed, probably the 
most striking instances are found in this 
division. In Pittsburgh, in 1939, an A & P 
store was placed in a new zone allowing it 
a lower price classification in order to meet 
competition. Reduction in prices was made 
the day before the competitor’s, Giant Eagle’s, 
opening. A & P lowered the gross profit 
rate in markets adjacent to the Streamline 
Markets, recouping losses with profits from 
other division markets not in proximity to 
Streamline and from profits passed on from 
headquarters. An attorney brought this to 
the attention of John Hartford, threatening 
suit if it continued, saying: “On Friday, Mr. 
King, Vice President of your company and 
head of the local unit, called on two execu- 
tives of the Streamline Markets in one of 
their new stores * * * and in a loud voice, 
publicly, before the employees and customers, 
threatened to commence a campaign to bring 
about the financial ruin of Streamline Mar- 
kets”; that King boasted of “past achieve- 
ment of financial ruin” to other competitors; 
and said that he was. going to cut the meat 
and produce to cost in A & P stores nearest 
the Streamline Markets; that he would “put 
a store in Kittanning that will take care of 
that store of yours. I will put one in Butler 
right opposite your store that will finish 
that store. I am going to turn all my guns 
on you.” Rezoning followed. “In the case 
of Streamline we set up a special price zone 
called zone ‘M.’ We zoned all of the Stream- 
line points, every one of them, and the prices in 
the zone ‘M’ were lower than in any of our 
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regular supermarket zones.” Various other 
acts were attributed to King. Hartford or- 
dered an investigation. He concluded that 
the facts had been properly reported, and 
counsel announced that “A & P could better 
afford the loss of $500,000,000 in sales than 
to let the Streamline story be made public, 
and a recurrence of such a thing would sim- 
ply be ruinous beyond measure.” Hartford 
attempted to correct the situation, but King 
continued in the employment of the com- 
pany. As to the King incident, defendants 
insist that what King did was without the 
authority of the executive heads and cite 
evidence that Hartford asked for King’s 
resignation and testimony that, pursuant to 
A & P’s counsel’s appeal to Mr. Hartford 
to reconsider, King was allowed to remain 
with the company. 

With regard to an Oberlin store Hartford 
commented “it rather looks as if this store 
was placed in this zone shortly after Mr. 
Keller opened his grocery store. * * * and 
rather has an appearance of being planned 
that way.” Keller had complained and Hart- 
ford said “I feel * * * that we did exactly 
what Mr. Keller described in his letter as 
having taken place.” 


Defendants contend that all they did 
amounted merely to steps taken to meet 
competition and not to injure it. They 
point to records of minutes reciting that the 
practice of low cost selling is undesirable. 
Thus, it was said on April 9, 1936: “We 
must not by word or deed let the impression 
get abroad that we are at any time attempt- 
ing to put anyone out of business. One or 
two instances of this have come to our at- 
tention and represent something that is 
strictly contrary to the company’s policies”; 
and “a recent instance of the flagrant viola- 
tion of the company’s policy in respect to 
the strict observance of fair trade practices 
was discussed. In this case a former man- 
ager had set up in business for himself and 
was harassed by our local supervision as if 
in retaliation for leaving us and going into 
business as a competitor. It is important 
that our supervision thoroughly understand 
the company’s policy of strict adherence to 
fair competitive practices and of non-inter- 
ference with a competitor’s business.” 


There were zones within zones. A 1940 
review of the Pittsburgh unit reflected strik- 
ing inconsistency in this respect. Some 
combination stores were carrying super- 
market prices on all items; others on pro- 
duce and meats only and still others on 
meats alone. Twenty-five straight groceries 
stores were quoting grocery retail prices 
higher than those in regular service stores. 
Four of the seven straight grocery stores 
had higher prices than the other three. The 
Government cites certain evidence as proof 
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of stores closing as a result of A & P’s cam- 
paigns. Thus it was reported from Mon- 
ongahela, where stores closed: “This was 
an old competitor of our now down to one 
store.” 


_For two years after 1938 the Atlantic di- 
vision was operated at a loss, resulting in 
an increase in volume from $108,000,000 to 
$151,000,000 in 1941; in that year it realized 
a profit. During the years when losses were 
planned, millions of dollars in headquarters 
allowances and subsidiary profits were re- 
ceived. Richmond had losses in 1938 and 
1940; Baltimore from 1937 to 1939 inclusive; 
Philadelphia from 1934 to 1941 inclusive. 
The division was allotted a gross profit rate 
below the cost of doing business. John 
Hartford proposed that supermarkets oper- 
ate at a gross profit rate of not to exceed 
10% even though the expense rate in the 
division for 1938 was .1775. Hodgson said: 
“x * * it might be necessary for us to 
operate unprofitably for several weeks. * * * 
reducing our line of 10% several weeks prior 
to the time the competitor plans to open so 
that people in the community will be im- 
pressed with our low prices and will con- 
tinue to shop with us after the competitor 
has opened shop.” On January 17, 1939 the 
executive board met to determine whether 
the results justified continuation of the policy, 
as losses had been heavy, and concluded: 
“were we to retrench * * * competitors 
would very quickly resume an offensive po- 
sition which undoubtedly would seriously 
retard further progress. It is preferred to 
keep competitors in a defensive position, so 
that we continue to maintain our merchan- 
dising leadership.” In Scranton, Washing- 
ton, Endicott, Kingston and Stroudsburg, 
the program was continued in anticipation 
of opening competing stores. In Endicott, 
the gross profit on meat was .0025 in one 
opening week and the accumulated meat 
gross in Scranton up to March, 1939, was 
.0842. Leach advised Gallagher: “It* was 
decided to subsidize our territory * * * and 
allow for a loss in the Atlantic division of 
$11,000 per week during the fiscal year 1939. 
* * * the loss does not include the .0010 
headquarters interest credit or the profit 
distribution which is estimated at .0131. * * * 
The Atlantic division, as you will note, is 
expected to show about a .0046 loss weekly 
but, inclusive of overages and distributions, 
a profit of .0119 will be realized.” The 
$11,000 weekly loss was allocated as follows: 
“Baltimore $500; Philadelphia, $6,500; Rich- 
mond, $500; and Washington, $6,000. These 
losses, totaling $13,500 were to be offset by 
a profit of $2,500 in Scranton, or a net loss 
of $11,000.” In Allentown one store showed 
a gross profit rate of 10% and an expense 
rate of .1750; another a gross profit rate of 
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.1037, and expense rate of .1480; in Easton 
one a rate of .1219 and expense rate of .1764; 
in Richmond in July, 1939, a rate of .1161 
and expense rate of .1351. 


In 1939 the division lost $108,000 as com- 
pared with a net profit of $52,000 in 1938. 
When a competitor in Richmond, a former 
A & P manager, opened a store, a special 
six weeks competitive campaign was inaug- 
urated by A & P. Divisional headquarters 
said: “the hotter we can make our program, 
the quicker this outfit will realize that they 
have no place in the supermarket business 
in Richmond.” Concerning the opening of 
Food Fair, another competitor, Hodgson 
said: “No doubt you * * * have given your 
Super Markets competitive with those of 
Food Fair * * * the kind of price ammu- 
mition they needed to keep the competitor 
from doing any damage. Whenever we get 
wind of the opening of one of their stores 
now we Set up a special program three weeks 
ahead of time, so that by the time they are 
ready to open their doors for business there 
isn’t very much thev can do to entice trade 
from us. Maybe we are not living up to the 
letter of the law with regard to company 
policy in this respect, but we would much 
prefer to be criticized for digressing a little 
from the policy than we would about com- 
petitors having taken our business.” On 
the witness stand Hodgson testified that his 
program of eliminating competition only 
meant strengthening supermarkets with at- 
tractions and sales of meat, groceries and 
produce at a lower rate in that store than in 
others. The aim of Richmond was, if pos- 
sible, an even break or a slight operating 
profit, “relying on subsidiary profits to re- 
turn us a modest net.” Many stores were 
operating meat departments at a heavy loss. 
At Plymouth the meat gross profit was .0081 
with an expense rate of .1601. In Harris- 
burg, Va., the meat gross .0266 the expense 
rate .2122. In another city the gross loss on 
meat was .0268 and profit on produce .0402. 
Leach wrote Gallagher: “I feel that the 
meats have been an excellent thing to help 
us get volume, and if a store is doing a good 
job, I do not have any objection to the meat 
department being somewhat in red.” At 
a meeting in Richmond in 1941, it was said: 
“Nothing should be left undone to defeat 
competitors’ plans to share in our business 
in these towns. * * * Superintendents are 
asked to notify the Sales Department suf- 
ficiently in advance of such openings in 
order that competition may have no oppor- 
tunity to affect our business.” In July, 1941, 
Hodgson advised Vice President Bieber: 
“You have two weapons at your disposal to 
combat their merchandising below cost and 
those two so-called weapons are meats and 
produce. The hotter you make your prices 
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on these lines the quicker you'll discourage 
Safeway’s development.” 


Hartford advised, concerning New Eng- 
land and Atlantic, “that these two divisions 
* * * carry on more aggressive sales poli- 
cies by establishing their 1940 profit pro- 
grams at the break-even point.” Adams 
said: “he would much prefer to see the 1940 
program exceeded in sales even though * * * 
we might experience some little operating 
loss.” And at the divisional presidents’ 
meeting December 17, 1940, it was decided 
that.“‘the New England and Atlantic divi- 
sions could cut their gross to .1100 since 
these are the divisions which most need this 
help in building their volume * * * other 
divisions will operate at a .1156 gross figure. 
The result will be a rate of .1142 for all 
divisions combined.” When cross-examined 
as to whether this meant that units would 
operate at a loss, Adams answered that it 
did. Upon redirect examination he said 
‘we had been losing sales * * * and we 
knew the only way to get them back was 
to go after the volume.” When asked by 
what means he proposed to increase the 
volume, he said by “a lower gross profit.” 
He finally testified that the program did not 
mean that the division was to operate at a 
loss but “to regain our advantage in sales 
which would reduce expenses and get back 
into the business and make some profit.” 
Unfortunately it is difficult to reconcile his 
statements on cross-examination and redirect. 


At a meeting in September, 1937, Byrnes 
reported that the Hartfords had expressed 
an opinion that a very aggressive sales policy 
should be established in the Eastern divi- 
sion. In 1939 Shea, vice president, wrote 
McCarthy enclosing a weekly list of special 
prices showing four items sold at no profit 
and others at an extremely low gross profit. 
The next week five were sold without profit. 
Concerning a competitor on January 3, 1940, 
a sales manager wrote: “the Food Fair and 
the Big Bear were going to move out of 
North Bergen, thought you would be inter- 
ested in knowing that thru confidential 
sources we understand that the Food Fair 
feels they are very much bottled up * * *. 
As soon as we can open in Clifton * * * 
we should be able to give them a clipping 
there.” On October 23, 1940, Garden City 
issued a list of special prices in three self- 
service stores. On six listed articles there 
was no profit; on other items the profit sub- 
stantially lower than regularly. These low 
prices were extended to A & P stores “be- 
cause of the opening of Dan’s Market.” On 
October 23, 1940, other items were added at 
a low gross profit. These prices were ex- 
tended for another week and, on November 
28, 1940, had been allowed eight stores “due 
to the opening of a new supermarket.” Carl- 
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ton wrote Byrnes: “Of course, there is no 
doubt about the effect of a continuous low 
price policy on our competition. * * * I 
think if we maintain our present gross profit 
policy, we would have to expect to see quite 
a few weeks in red.” Garden City thought 
that the low gross profit policy should be 
continued, “the length of time depending 
entirely upon the results which we are able 
to achieve.” The division reported for 1941 
a net profit of $4,366,790 but of this $3,388,965 
was derived from subsidiary profits and ad- 
vertising allowances. 


In the middle western division the record 
can not be vitally differentiated from that 
relating to divisions previously discussed. 
The subsidiary profits distributed to this 
division in 1935 amounted to $558,000. The 
division then had 152 stores which had lost 
money for two years, 84 of them for four 
years, the losses for four years amounting 
to $485,786. Apparently some 43% of the 
division’s profit in 1937 came from retails, 
28% from headquarters allowances and 29% 
from subsidiary profits. The amount of the 
latter sent the division was $704,617. In 
1937 John Hartford emphasized the neces- 
sity of regaining volume and the presidents’ 
meeting recommended a decrease in gross 
profit for 1939 of 1%. “There was consid- 
erable discussion as to how we would dis- 
tribute the 1% reduction in gross to the 
units. It was agreed that in certain terri- 
tories it would be unwise to reduce a large 
number of items as our prices are already 
well in line. However, there are territories 
which need medicine badly and an agges- 
sive campaign of lowering the price of our 
shelf commodities should retrieve volume 
lost.” In the first 10 weeks of 1938, 19 super- 
markets operated in the red, the gross profit 
rate being 2% lower than the expense rate. 
Here, too, we find creation of zones and 
shifting of stores from zone to zone with 
varied gross profit rates, to meet competi- 
tion.» The division aimed at a goal of over 
20% of the business in cities of over 10,000 
population in which it operated. 


At Springfield, Mo., gross profit rate was 
.0750. The manager wrote: “The Safeway 
superintendent * * * wanted to know how 
we ran our prices so low * * * He said 
we were selling much merchandise cheaper 
than they could buy it.” This situation was 
discussed June 27, 1940: “Competition met 
the Super Market prices efficiently to pre- 
vent our procuring anticipated volume. In 
an attempt to secure business we put our 
gross profit too low and spent considerable 
amounts of money on advertising. Still we 
did not secure the business. It was decided, 
therefore, that in no case in the future will 
we lower our gross profit below 10%.” De- 
fendants insist that A & P failed to succeed 
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at Springfield and closed its store because 
of the competition of Safeway. They point 
to other instances where A & P failed to 
succeed and closed stores. Since 1933 A & P 
has withdrawn from over 1,000 towns and 
has opened in only 140 new towns. They 
argue that there is no instance where A & P 
drove any competitor out of business and 
that the evidence of competitors’ store open- 
ings and closings proves nothing. They admit 
that, in determining the over-all profit of 
A & P, the profit and loss account was made 


up by placing in it all income and deducting . 


from it all expenses, including income and 
expenses from losing as well as successful 
stores. To this extent, they agree, income 
from profitable stores offsets the losses from 
unsuccessful stores. But, they aver, this is 
one of the incidents of any business operat- 
ing more than one unit. 


December 4, 1940 Chicago requested per- 
mission to operate meat departments at three 
points, “at a 5% gross for the next four or 
six weeks in view of competitive conditions.” 
In November, 1941, St. Louis, which sup- 
plied stores within the eastern district of 
Illinois, institute a special price zone for 
problem stores in which they placed Murphys- 
boro, saying: “While Cape Girardeau and 
Murphysboro are new stores and will prob- 
ably develop satisfactorily, we should, for 
the present, arrange to group stores with an 
unsatisfactory volume in a special category 
for special treatment.” This, a combination 
special development store, replaced in 1941 a 
straight grocery store and operated for the 
first year on a gross profit rate of 10%%. 
Volume did not develop and defendants ac- 
cordingly reduced the gross profit rate to 
.0806 in the second quarter of 1942, result- 
ing in a loss of $2185. Losses continued 
through the fourth quarter. Defendants 
were operating in Carbondale, West Frank- 
fort, Mattoon and Centralia, but the stores 
there received no such special treatment. 
Carbondale first had a gross profit rate of 
.1078 and then .1283 and operated profitably. 
Similar profitable operations occured in 
West Frankfort, Mattoon and Centralia; in 
each volume grew and defendants felt no 
necessity to reduce the gross profit rate. 
The final profit and loss statement did show 
a loss in some towns and a profit in others, 
but defendants say the losses were not 
planned for the purpose of unduly injuring 
or destroying competition. The special treat- 
ment accorded Murphysboro is strongly per- 
suasive that defendants deliberately took 
losses to increase the volume of sales. De- 
fendants say there is no significance in any 
of this evidence and insist that they may 
sell their merchandise at different prices 
and indeed, give it away. Of course, as a 
legal proposition, this is true. Defendants 
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insist further that, as business grows, ex- 
pense rates go up and “if you keep on rais- 
ing gross profit rate, eventually one has to 
go out of business,” that by reducing prices 
“we get enough additional business to re- 
duce the expense rate and thus develop those 
stores to a proper place”; and that there was 
no intent to injure competition. 


Fixing Prices With Competitors or 
Suppliers 


The Government charges that defendants 
have used their dominant position advan- 
tage to injure competition in selected trade 
areas by combining with manufacturers of 
food products to fix and maintain prices. 
With respect to alleged retail price mainte- 
nance, defendants depend upon such cases 
as Umited States v. Colgate, 250 U. S. 300. 
The evidence really falls under three head- 
ings, namely: alleged agreements with com- 
petitors; alleged agreements with manufac- 
turers and suppliers; and membership in 
food distributors associations. Beyond ques- 
tion there were agreements or understand- 
ings on prices in certain local territories. 
One such was between A & P and the Amer- 
ican Stores at Scranton in 1939, one between 
A&P and Hill Grocery Company at Mont- 
gomery and another between A&P and 
Grant Union at Scranton. At Miami A & P 
was a participant in the activities of the 
Miami Retail Grocers Association. Lists 
suggesting prices for retail were distributed 
and brought to the attention of A & P divi- 
sional officers. Prices quoted by A & P 
were gencrally in line with those suggested. 

Closely connected with this phase of evi- 
dence are the activities of local agencies of 
A & P in connection with trade associations. 
Thus Richmond was a member of an organ- 
ization enforcing the Virginia Unfair Sales 
Act until March 1941 and made contribu- 
tions to its expense of operation. In 
Maryland, Peltz of the Baltimore Sales De- 
partment, was treasurer of Maryland Food 
Council, which wrongfully assumed the right 
to enforce the Maryland statute and to prevent 
sales of articles at cost. Though the law 
was declared unconstitutional, the associa- 
tion continued its activities over the protest 
of counsel for defendants. A&P was a 
member of the Food Distributors Associa- 
tion of Philadelphia formed in 1935 after 
invalidation of the National Industrial Re- 
covery Act by the Supreme Court. The 
association engaged in efforts to maintain 
prices, to eliminate premiums and to enforce 
invoice markups and retained an attorney 
in charge of policing. The Pennsylvania 
law having been declared unconstitutional 
in October, 1939, the association adopted a 
policy of a markup of 5% above cost on 
meats and produce. 


q 57,491 


58,288 


Court Decisions 
U.S. v. The New York Great Atlantic & Pacific 


9-27-46 
Report 99 


Tea Company, Inc, et al. 


Hartford thought that these matters should 
be left to the local organizations, but coun- 
sel wrote that the price lists went much 
further than the law permitted and warned 
against A & P becoming involved in a viola- 
tion of the anti-trust act. In 1940 he said: 
“Sales-below-cost laws are not inherently 
bad. * * * The difficulty lies in the misuse 
of these laws by trade groups of wholesalers 
and retailers who seek to fix prices arbi- 
trarily. The customary procedure of these 
groups is to establish an arbitrary mark-up 
under color of a ‘cost survey’ and seek to 
force it down the throats of all retailers by 
threats of expensive and long drawn out liti- 
gation.” I think there is no question that 
the declared general policy of the company 
was against participation in organizations 
looking to a markup for fixing retail prices 
in pursuance of state laws enacted for the 
purpose of promoting so-called “fair trade.” 
Thus, in 1939 the minutes of the Middle 
Western division recite that “We have had 
several requests recently from different food 
groups to attend meetings at which they 
propose to discuss retail markups. It was 
felt that we should refrain from participat- 
ing in these meetings, as we do not want to 
be part of any arrangement which has to do 
with the fixing of retail prices.” Counsel 
Ewing testified that the policy was that 
under no circumstances should there be agree- 
ment or understanding with respect to sales 
prices and that A& P should belong to no 
association, organization or council which 
in its operations, whatever they might be, 
had to do with fixing such prices. On Sep- 
tember 23, 1937, concerning a letter received 
about a trade association in the state of 
Minnesota, regarding the dangers of con- 
certed action, he quoted a decision of the 
Supreme Court to the effect that an act 
harmless when done by one may become a 
public wrong when done by many and con- 
cluded that however apparently innocent 
might be the actions of this trade associa- 
tion, he could readily anticipate unpleasant 
possibilities. On November 18, 1938, he 
wrote: “This thing of banding together to 
control or maintain prices is a very danger- 
ous venture and we are keeping out of asso- 
ciations having such purposes.” Similar 
expressions are contained in letters of later 
dates. 

On April 8, 1941, at a divisional presi- 
dents’ meeting in New York a resolution 
was adopted that the company refrain from 
participating in the activities of any non- 
Governmental organizations which discuss 
or are concerned with fixing retail food 
prices. A similar resolution was adopted by 
the Central Western division on April 15, 
1941. Other representatives expressed simi- 
lar ideas. Counsel Feldman testified about 
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A & P bringing an injunction suit in Minne- 
sota where the state law was held invalid. 
Great Atlantic & Pacific Tea Co. v. Ervin, 
23 F. Supp. 70. The company was interested 
in another suit in California where the United 
States brought into court certain defendants 
resulting in a decision in accord with A & P’s 
attitude. United States v. Food & Grocery 
Bureau of Southern California. 43 F. Supp. 
966. Defendants refused to join associations 
in Illinois, Ohio, Wisconsin and Nebraska. 
They did join associations in Baltimore, 
Philadelphia, Pennsylvania, and in some of the 
New England states but claimed that nothing 
transpired in any of these with the knowledge 
of headquarters that resulted in violation of 
the anti-trust law, that is fixing prices or 
otherwise. A&P pleaded nolle contendere 
in one or more instances, though it con- 
tended that there had been no violation of 
law. On the whole, it must be agreed that 
headquarters’ policy was against fixing prices. 
Irrespective of this, however, various rep- 
resentatives of the group did engage in cer- 
tain activities that participated in and 
promoted fixed prices, 


Defendants offered evidence that member- 
ships were unauthorized and insist that 
the associations were not active beyond the 
state. In this respect, defense relies upon 
Truck Drivers’ Local No. 421, etc., v. United 
States, 128 F. 2d 227 (C.C. A. 8th), where 
the court said: ‘““We do not believe that * * * 
the actions of the milkmen’s division and its 
members, the efforts of the president of the 
Union and the hearings held by the disputes 
committee and the executive board could be 
imputed to the union as a matter of general 
agency. To bind the union in a situation 
such as this, actual and authorized agency 
was necessary; mere apparent agency would 
not be sufficient * * * unless the circum- 
stances were so strong as competently to 
support an inference of actual authority.” 
In Nobile v. United States, 284 F. 253, 255 
(C. C. A. 3rd), the court said: “Criminal lia- 
bility of a principal or master for the act of 
his agent or servant does not extend so far 
as his civil liability. He cannot be held crim- 
inally for the acts of his agent, contrary to 
his orders, and without authority, express 
or implied, merely because it is in the course 
of his business and within the scope of the 
agent’s employment, though he might be 
liable civilly.” See also Paschen v. United 
States, 70 F. 2d 491, 503 (C. C. A. 7th); 
United States v. International Fur Workers 
Union, 100 F. 2d 541 (C. C. A. 2nd). 


There is some evidence of understanding 
with suppliers fixing resale prices. When 
the Staley Company in May, 1939, sug- 
gested a retail price upon its products, de- 
fendants agreed to maintain the suggested 
price, inasmuch as headquarters had an ad- 
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vertising agreement with the manufacturer. 
In 1940 they agreed with Hormel to ad- 
vance retail price to 25¢ per can on Spam, 
in view of the fact that Hormel’s other cus- 
tomers were doing so. There were similar 
instances with the Birdseye Frozen Foods, 
Gulf Coast Tobacco Company, Stephans 
Brothers and others. The activities were in 
the face of legal advice “that the company 
will be reasonably safe if it wishes to adhere 
to a suggested price, so long as it has no 
conversations or correspondence with the 
manufacturer concerning it. The company 
should refuse to give the manufacturer any 
assurances that it will follow his suggested 
price, even if it intends to do so.” 

There can be no doubt but that some of 
A & P’s agents’ activities went beyond what 
could legally be done. But the question con- 
fronting me is whether there is evidence to 
charge defendants with knowledge and re- 
sponsibility therefor. Apparently A & P’s 
counsel were at all times desirous of pre- 
venting activities from over-reaching the 
law but just as apparently their advice was 
not always followed. I shall not elaborate 
upon the evidence in this respect for I think 
it unnecessary to consider at length this dis- 
puted factual situation in view of my ulti- 
mate conclusion. 


Alleged False Front Activities 


There is no question that A & P through 
Better Business Organization, Inc., and Carl 
Byoir, built up associations for the purpose 
of protecting what were conceived to be the 
rights of A & P and that those associations 
appeared to the public as independent or- 
ganizations, even though they were financed, 
in some cases, entirely by defendants. These 
included a state wide campaign against spe- 
cial taxes on supermarkets in New Jersey 
called the Emergency Tax Council of New 
Jersey, apparently the idea of Byoir. Though 
it was stated openly that A & P was con- 
tributing to the cost, it was never revealed 
to the public that it was the sole responsible 
party back of the organization. The Na- 
tional Consumers Tax Commission was in- 
corporated under the laws of the state of 
Illinois in June, 1938 for the obstensible pur- 
pose of studying taxes. This, too, was the 
creature of defendants through the instru- 
mentality of Byoir. MacKeachie said: “It 
has never been quite clear in our minds as 
to how definite this National Consumers’ 
‘Tax Commission can be in actual fight, nor 
as to whether or not the financial support 
of this organization by our company is in 
the open. Jf this is not the case and the 
NCTC should take a position against the 
chain store tax question and if it later came 
out that the organization was formed under 
the auspices of Carl Byoir and Associates 
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and financed by our company, we feel this 
would have a very detrimental effect on our 
cause.” I shall not prolong this memoran- 
dum with further recital of the details. Suf- 
fice it to say, the organization was in effect 
the creation of defendants and the public 
could not have been and was not aware of 
the full extent of their sponsorship or of 
A & P’s responsibility for its existence. 


Byoir also proposed to Hartford, the 
establishment of an agricultural relations 
department to operate on a national scale 
in educating farm groups on the problems 
of mass distribution. The record is persua- 
sive that this proposal contemplated the 
interest of defendants and that the true 
nature of their sponsorship was not publi- 
cized. A & P’s interest in neither the Penn- 
sylvania Chain Store Council in 1941 nor the 
National Drainage Levee and Irrigation As- 
sociation was announced. The evidence 
elaborating upon these activities I think it 
unnecessary to discuss, for there can be no 
question but that defendants did build up 
organizations, make contacts and engage in 
other activities behind cover. What if any- 
thing those activities have to do with inno- 
cence or guilt is another question, 


Defendants’ Expressed Policies 


Defendants’ expressed policy is reflected 
by its letters, minutes and documents over 
the years. J shall refer to a few of these as 
fairly illustrative. Concerning gross profit 
rates, August 15, 1934, at an Executive Com- 
mittee Meeting of the New England divi- 
sion, it was said: “With competition as 
aggressive as it is in this territory at the 
present time, we can not increase our gross 
profit rate. Prices must be kept in line at 
all times with competition. * * * Our only 
salvation is increased volume, which will 
automatically reduce our expense rate and 
thus improve the general picture for the divi- 
sion.” At an Executive Committee Meeting 
of the Central Western division on April 9, 
1936, concerning coercion, it was announced: 
“We must not by word or deed let the im- 
pression get abroad that we are at any time 
attempting to put anyone out of business. 
One or two instances of this have come to 
our attention and represent something strictly 
contrary to the Company’s policies.” 


Concerning buying policy, counsel’s letter 
of October 28, 1936, advised: “There should 
be no tactics employed which would even 
hint at being coercive. Quite naturallly we 
want to buy our merchandise on the best 
possible basis, but this does not mean you 
should ‘go after’ a seller, or trade in such a 
manner that he might accuse us of attempt- 
ing to induce him to sell you at a lower 
price.” 


q 57,491 


Court Decisions 
U. S. v. The New York Great Atlantic & Pacific 


9-27-46 
Report 99 


Tea Company, Inc. et al. 


As to the policy as to brokers, a memo- 
randum of general conference on January 
25, 1938, recited that “the meeting decided 
to move in an orderly fashion toward pro- 
curing supplies of merchandise through 
sellers who do not employ brokers. This 
would remove the hazard of the Federal 
Trade Commission, interpreting a lower 
legal price which we pay for an article as 
one which reflects the brokerage or allow- 
ance in lieu of brokerage. * * * our accept- 
ance of ‘allowances and discounts in lieu of 
brokerage’ in whatever form is not permit- 
ted. It developed that it was not beyond 
the Commission’s power to interpret an ad- 
vertising allowance as one ‘in lieu of broker- 
age.’ The Chairman, therefore, ordered a 
close scrutiny of all existing advertising 
contracts to satisfy the Company that these 
were regular in every way. Quantity dis- 
count agreements will likewise be subject to 
the same inspection.” Zoller wrote Parr 
March 6, 1940: “Our aim in all moves is to 
comply with the law and the best way to 
do it is to buy from exclusively direct sell- 
ers.” And Bofinger said to his Purchasing 
Directors, September 15, 1941: “* * * about 
meeting competition, it is to be noted that 
any statements about competitive quota- 
tions made by a buyer for the purpose of 
inducing a seller to discriminate in price 
would violate both the Act and our Com- 
pany’s instructions and would subject us to 
possible prosecution.” 


Discussing below-cost selling, at the Sales 
Directors’ Meeting March 30-31, 1927, it was 
said: “We would not sell below cost. Some- 
times competition sells below cost and it 
was questioned whether we should meet 
such prices.” At a Divisional Presidents’ 
Meeting February 20, 1939, it was recorded: 
“A previous ruling that we not sell mer- 
chandise below our net replacement cost has 
been taken advantage of by some competi- 
tors. It was therefore decided that each 
President should decide when he considered 
it necessary to meet such competition within 
his division.” *At an Executive Committee 
Meeting of the Central Division, June 2, 
1931, it was declared: “Regardless of the 
action of competitors, we should not sell 
below cost of replacement. Our competitors 
cannot continue such practices. We should 
feature other commodities and sell the en- 
tire line as low as is consistent.” And at a 
Division Presidents’ Meeting June 25, 1931, 
it was said that “any man in the organiza- 
tion who knowingly permits wholesaling 
will be discharged.” 


As to price zoning, it was said “considera- 
tion should be given those cities in which 
prices vary in different stores of the same 
type. Difficulties may arise if these different 
prices cannot be satisfactorily explained by 
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a difference in costs—such as trucking—or 
by proof that we are meeting legitimate 
competition.” 


Concerning competition, it was asserted 
at the Executive Committee Meeting of the 
New England division on July 19, 1932: 
“We should not permit any competitor, 
whether chain or voluntary chain, to present 
a better proposition to the public than we 
do. This is a matter to be regulated locally 
by the various unit heads. * * * consider- 
able leeway has been granted to the unit 
heads in the fixing of prices to meet com- 
petition. We must not sell under cost, but 
beyond this the unit head has greater flex- 
ibility in meeting competition than hereto- 
fore has been the case, provided we stay 
within the budget predictions for net profit.” 
On October 20, 1932, it was said “It is im- 
portant that the Sales Department in each 
unit keep a close check on the prices charged 
by voluntary chains and see that our prices 
are at least in line with theirs, if not lower.” 
The Presidents’ Meeting, August 31, 1937, 
announced: “It was decided to decrease the 
gross profit for the third quarter 1% below 
that of the second quarter in an effort to in- 
crease average sales $100. The decrease is to 
be initiated by an immediate reduction of shelt 
goods items not exceeding an average of 
$100 per store; and on June 24, 1941 the 
Chairman recommended a lower gross profit 
program for the balance of the second quar- 
ter. Such action would further the policy of 
passing on to its customers in retail prices 
all possible savings in the operation of the 
business.” 

Discussing price-fixing the Divisional 
Presidents’ meeting on February, 1926, re- 
corded in its minutes: “The consensus of 
Opinion was that it was bad to enter into an 
agreement with any manufacturer to main- 
tain a fixed retail price. * * * Our policy 
of not making any deals with manufacturers 
who dictate retail prices was mentioned, and 
the meeting went on record for continuance 
of this policy.” Hoadley wrote on Feb- 
ruary 10, 1939 “Pressure from several groups 
outside the Company tending toward main- 
tenance of retail price program, suggests 
again outlining the Company’s policy in op- 
position to joining any such group.” Counsel 
wrote on November 25, 1940 ‘Sheridan's 
statement necessarily implies the adoption 
and circulation of price lists. It has been 
our uniform position, that such a course is 
violative of the Antitrust laws and would 
ultimately involve us in hurtful litigation. 
* * * Our position was and is that the whole- 
sale grocers could not fix resale prices of a 
commodity wherein they had no element of 
good will to protect, but that resale prices 
can only be fixed by those who are finan- 
eially interested in not cheapening or de- 
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stroying the good will attached to the name 
of the producer or manufacturer of a cer- 
tain commodity.” On April 8, 1941 at a 
Divisional Presidents’ meeting, it was stated 
that “the company should refrain from par- 
ticipating in these organizations and with- 
draw from those which it now belongs to 
where the legal department feels there is 
any question as to the legality of the activi- 
ties engaged in.” And the Merchandising 
Committee meeting, the following month 
announced “While the distinction between 
agreeing to a resale price and simply fol- 
lowing a suggested price is sometimes dif- 
ficult, we feel that the company will be 
reasonably safe if it wishes to adhere to a 
suggested price, so long as it has no conver- 
sations or correspondence with the manu- 
facturer concerning it. The company should 
refuse to give the manufacturer any assur- 
ances that it will follow his suggested price, 
even if it intends to do so.” French wrote 
on July 14, 1942 “neither this company nor 
A & P will discuss its retail prices or retail 
price policies with anyone outside of com- 
pany personnel; under no circumstances will 
either company make any agreement, ex- 
pressed or implied, with any competitor or 
person representing competitors on the sub- 
ject of prices. To enter into such discussions 
or agreements would subject the companies 
to possible prosecution for violation of the 
Anti-trust laws. Apart from this, it is fixed 
company policy to establish our prices and 
price policies in our own discretion without 
seeking or accepting advice, suggestions or 
instructions from outside sources.” 


As IJ approach the conclusion of my con- 
sideration, it may be helpful to take note 
of certain general facts. To buy, sell and 
distribute to a substantial portion of a hun- 
dred and thirty million people, one and 
three-quarter billions dollars worth of food 
annually, at a profit of one and one-half 
cents on each dollar, is an achievement one 
may well be proud of. No place in the 
world, I take it, are people so well fed as 
in the United States. No where else, I sup- 
pose, do food distributors accomplish eff- 
cient distribution at so low a margin of 
profit. In contrast, we are told, in other 
nations the problem is not one of an adec- 
quate diet but one of any diet at all. 


The nation of Thomas Jefferson or even 
of Abraham Lincoln was largely an agri- 
cultural domain. In contrast we are now a 
nation containing tremendously congested 
metropolitan centers. A hundred and thirty 
million people breakfast, lunch and dine 
daily, usually without discomfort or lack of 
nourishing food. Daily to our congested 
centers come products from California, 
Florida, Texas and every other state in the 
anion. Our national life has lost its sim- 
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plicity. Our problems have multiplied,— 
our suggested remedies for resulting ill-fits 
in society and political economy multitudinous. 
For years our congress and courts have 
struggled with the problem of preservation 
of free competition; prevention of preferen- 
tial treatment. The enactment of the Inter- 
state Commerce Act saw the end of illegal 
rebates by railroads to shippers. The Sher- 
man Act enacted into federal law common 
law offenses in restraint of trade and monopoly 
and attempted to keep the lines of competi- 
tion free and open. Other acts of similar 
or supplemental character have become a 
part of the regulation of industry in this 
country, necessitated, as Congress has 
thought, by the growing complexities of our 
industrial and economic operations. 


Centralization of industry and population 
have led to centralization of governmental 
authority and a greater extension of govern- 
mental participation in our private affairs. 
Over a period of years, legislation has been 
the Congressional remedy, resulting in more 
and more regulation. Whether this greatly 
centralized regulation constitutes a wise 
policy, of course, is not for the courts to 
decide, for it is by the standard of policy 
established by our policy makers, our Con- 
gress, that we must test the legality of al- 
leged transgressions. Questions as to social 
and economic philosophy or political ideology 
are not for the court. 

So the chain store. system, as compared 
with independents, is not in issue in this 
case; nor is A & P’s size, alone, of im- 
portance. The latter becomes material only 
when the facts disclose illegal use of such 
power. Integration, whether longitudinal 
or vertical, or both, is not, of itself, a viola- 
tion of the law, but as I conceive the ap- 
plicable legal formula, if the nature and 
actions of that integration are of such char- 
acter as to reflect the inherent vice of un- 
reasonable restraint of commerce or the 
inevitable evil of an attempted monopoly, 
then a violation of the law occurs. In other 
words, if, in spite of a declaration of in- 
nocence of purpose, conscious acts of a 
group are such as inevitably to work undue 
restraint of trade or a monopoly, in whole 
or in part, the actors thereby bring about 
transgression of the congressional rule of 
conduct. 

Sometimes T doubt whether we ever needed 
the Robinson-Patman law, with all its elusive 
uncertainty. I have thought that the Sher- 
man Act, properly interpreted and adminis- 
tered, would have remedied all the ills meant 
to be cured. More comprehensive language 
than that found in the Sherman Act is dif- 
ficult to conceive. Declared illegal in sec- 
tion one is “every contract, combination in 
the form of trust or otherwise, or con- 
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spiracy, in restraint of trade or commerce 
among the several states * * *”; and ‘every 
person’ who shall make such a contract or 
engage in such a combination or conspiracy 
is deemed guilty of amisdemeanor. Section 
two is not less sweeping. “Every person” 
who monopolizes, or attempts to monopolize, 
or conspires with “any other person” to 
monopolize, “any part of the trade or com- 
merce among the several States” is, like- 
wise, deemed guilty of a misdemeanor. The 
text reveals a carefully studied attempt to 
bring within the Act every person engaged 
in business whose activities might restrain 
or monopolize commercial intercourse among 
the states. That Congress desired to go to 
the utmost extent of its constitutional power 
in preventing restraints of trade and at- 
tempts to monopolize, such as the informa- 
tion charges here, appears very clear. The 
obvious purpose was to use that power to 
preserve a competitive business economy. 
This plan, this mechanism did not break 
down; it has never needed more than proper 
execution and proper enforcement. ‘loo 
often, I fear, we enact a new law to cure 
maladministration of an old one. So Con- 
gress enacted the Robinson-Patman Act. I 
doubt if any judge would assert that he 
knows exactly what does or does not amount 
to violation of the Robinson-Patman Act in 
any and all instances. Mr. Chief Justice 
Hughes exclaimed to the Federal Bar As- 
sociation in 1931: “How difficult it is to 
secure legislation that is simple and un- 
equivocal.” The early comment of Ben- 
tham is applicable: ‘“* * * these law books 
must be made up into sentences of moderate 
length, such as men use in common con- 
versation, and such as the laws are written 
in in France, with no more words than are 
necessary; not like the present statutes in 
which I have seen a single sentence take up 
13 such pages as would fill a reasonable 
volume, and not finished after all * * *,” 


Later Congress enacted the Miller-Tydings 
law, so that now the American merchant 
must steer his course between the perils of 
Scylla on one side and Charybdis on the 
other, for, under the Fair Trade Acts of 
various states and the Anti-trust Act of the 
federal government, the merchant must steer 
his course between two fatal hazards. He 
must fix his retail prices in accord with the 
state law and avoid the slightest deviation 
therefrom, lest, in doing so, he violate the 
federal law. 

But I am not concerned with any legis- 
lation other than the Anti-trust Act. My 
question is whether the sayings and actions 
of defendants, whether violations of the 
Robinson-Patman Act or other legislative 
enactment or not, amount inherently to a 
violation of the Sherman Act. We must 


{ 57,491 


bear in mind that the same act or the same 
course of. conduct may violate two statutes. 
Burton v. United States, 202 U. S. 344, 377, 
380, 381; Gavieres v. United States, 220 U.S. 
338, 342-344; Morgan v. DeVine, 237 U. S. 
632, 639-641; Blockburger v. United States, 
284 U. S. 299, 304; Montrose Lumber Co. v. 
United States, 124 F. 2d. 573, 575 (CCA 10). 


It is clear from this record that retail 
distributors of food products in the United 
States are engaged in a close contest. Profit 
margins are slight. The difference between 
profitable operation and loss is fractional 
in character; between success and failure, 
astonishingly small. There is constant in- 
cessant struggle for advantages. In such a 
situation, where margins between profit and 
loss are so small, any dealer engaged in the 
contest, having secured an unfair advantage 
over his competitors, however small it may 
be, will be likely to upset or reverse a small 
percentage of profit in his competitor and 
convert it into a loss. When the net profit 
is in the neighborhood of 2%, an advantage 
of 5% in buying in one dealer immediately 
places him in an over-powering position so 
far as his competitors are concerned. So 
if any clement of A & P’s profits in com- 
petition with others arises from an illegal 
factor or an illegal function, even though 
the percentage resulting from the use of that 
factor or that function is small, it may be 
sufficient to change a competitor’s profit 
into losses. Such a result, of course, is inter- 
ference with open competition, undue re- 
straint of trade. 

As I view this evidence there can be no 
dispute but that an illegal factor exists in 
the operating relationship between A & P 
and Acco. The illegal acts of Acco, A & P’s 
other self, the reception of benefits by A & P 
from such illegal action, permeating the en- 
tire group’s activities, wherein all participants 
knowingly aid and promote the admitted 
operation of Acco and A & P, results in 
practices violative of the true conception of 
the Anti-trust Act. If I assume for the pur- 
pose of disposition of this case that in gen- 
eral the policy of A & P was to operate 
within the law and attribute to defendants 
a desire to comply with the law, there still 
remains the conscious, knowing adoption by 
all defendants of a plan of action by Acco 
affecting every department of A & P and 
every retail store, which can not be squared 
with the intent and purposes of the Act. It 
must be admitted that all defendants knew 
what Acco was doing. There is no question 
but that all defendants acceded to Acco’s 
practice or but that all defendants, repre- 
senting one or more of the allied corporate 
entities, being fully aware of what was being 
done, tacitly agreed to and did go along with 
such plan of operation. They can not be 
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heard to say that they did not intend to 
violate the Anti-trust Act, when they volun- 
tarily accepted and adopted a plan of oper- 
ation which inevitably and inherently tends 
to restrain trade and to create a partial 
monopoly. Thus in Screws v. United States, 
325 U. S. 91, at page 96, the court repeated 
what it had said in Ellis v. United States, 206 
Wi sis2465, 257 usavine: )) lb aninan. imten- 
tionally adopts certain conduct in certain 
circumstances known to him, and that con- 
duct is forbidden by the law under those 
circumstances, he intentionally breaks the 
law in the only sense in which the law ever 
considers intent.” In Bigelow v. RKO Radio 
Pictures, 150 F. 2d 877, the Circuit Court of 
Appeals for the Seventh Circuit said: “Know- 
ing participation by competitors without previ- 
ous agreement in a plan, the necessary 
consequence of which if carried out is un- 
reasonable restraint of interstate commerce, 
is sufficient to establish an unlawful con- 
spiracy. Interstate Circuit, Inc. v. United 
Statesy 3060 UW 4S. (208) 59S) Cb. 467,83" L: 
Ed. 610.” While it is true in a very general 
sense that one can dispose of his property 
as he pleases, he can not “go beyond the 
exercise of this right, and by contracts or 
combinations, express or implied, unduly 
hinder or obstruct the free and natural flow 
of commerce in the channels of interstate 
trade.” United States v. Bausch & Lomb 
Cos, VAY Us Suu, VAR 


It is probably true that many actions of 
defendants of which the Government com- 
plains, standing alone, are devoid of wrong- 
ful character, but when the fabric woven 
from them is considered as a whole and it 
appears contaminated by a corrupt thread 
running throughout the completed texture, 
the whole become a tainted product and ail 
partaking in its creation, having voluntarily 
contributed to the structure, are charged 
with responsibility for the fabrication. The 
conduct of Acco is the rotten thread of the 
fabric, and it so permeates the entire texture 
and ties together the other threads as to 
result in an imperfect, an illegal product,— 
unreasonable interference with competition 
and power to monopolize. With the flaw 
of Acco’s tainted record permeating all the 
operations of A & P’s integrated system, the 
activities of A & P other than those directly 
involving Acco take on a polluted colored 
light. Manipulation of gross profits rates, 
at times sufficiently to do away entirely with 
retail profit, in competition, procurement and 
enjovment of buying preferences heretofore 
discussed, whether in the form of dis- 
criminatory discounts, advertising allowances 
or otherwise, supplementing retail earnings 
or overcoming deficits with earnings of man- 
ufacturing subsidiaries, the coffee depart- 
ment and Acco, and other actions heretofore 
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mentioned, even though some one or all of 
them standing alone might not amount to a 
violation of the law, when coupled and in- 
extricably interwoven with the activities of 
Acco, reflect inevitably the misuse of de- 
fendants’ power in competition with others 
to such an extent as to create undue inter- 
ference with commerce,—undue restraint of 
trade,—of such character as to result in 
monopoly. 

Despite the claim of high character of the 
general business and economic policy of de- 
fendants, I can not escape the conviction 
that, by their cooperation in the promotion 
of the plan of operation which involved il- 
legal action, illegal restraint of trade, they 
rendered themselves subject to the penalties 
of the law. Congress did not condone good 
trusts and condemn bad ones; it forbade all. 
It is no excuse for unreasonable restraint or 
monopoly that such interference with free 
competition has not been utilized to extract 
from consumers more than a “fair” profit. 
United States v. Aluminum Co., 148 F. 2d. 416 
(CCA2). As I view it each and every de- 
fendant, corporate and individual, was aware 
of the plan, consciously participated in it, 
and must be held to have violated the law 
in both respects mentioned in the informa- 
tion. In this connection I think it only 
proper to say that usually a violation of the 
Sherman Act is not an ordinary crime. Vio- 
lation is ordinarily an economic offense, the 
seriousness of which is not related to the 
moral turpitude of the offender. 


It is charged that the offenses were carried 
out partially within the Eastern District of 
Illinois. Defendants question the sufficiency 
of the proof to show that the court has juris- 
diction, in other words, whether there is 
evidence of acts within the district sufficient 
to give the court the right to decide the 
issue presented. In United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, the Supreme 
Court had under consideration a similar 
question under a charge of unreasonable 
restraint of commerce through the fixing of 
prices for oil. Defendants insisted that there 
was no evidence to support jurisdiction in 
the Western District of Wisconsin. The 
Supreme Court said: “Respondents, though 
agreeing that there were such sales in the 
Mid-Western area and that the prices on 
such sales were affected by the rise in the 
spot markets, deny that they were overt 
acts in pursuance of the conspiracy. Rather, 
they contend that each of such sales was an 
individual act of a particular conspirator in 
the ordinary course of his business by which 
he enjoyed the results of a conspiracy car- 
ried out in another district. That is to say,- 
they take the position that the alleged con- 
spiracy was limited to a restraint of com- 
petition in buying and selling on the spot 
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markets and included no joint agreement or 
understanding as respects sales in the Mid- 
Western area. * * * Conspiracies under the 
Sherman Act are on ‘the common law foot- 
ing’; they are not dependent on the ‘doing 
of any act other than the act of conspiring’ 
as a condition of liability. Mash v. United 
States, 299 U. S. 373, at p. 378. But since 
there was no evidence that the conspiracy 
was formed within the Western District of 
Wisconsin, the trial court was without juris- 
diction unless some act pursuant to the con- 
spiracy took place there. United States v. 
Trenton Potteries Co., 273 U. S. 392, pp. 402- 
403, and cases cited.” The court concluded: 
“In sum, the conspiracy contemplated and 
embraced, at least by clear implication, sales 
to jobbers and consumers in the Mid- 
Western area at the enhanced prices. The 
making of those sales supplied part of the 
‘continuous cooperation’ necessary to keep 
the conspiracy alive. See United States v. 
Kissel, 218 U. S. 601, 607. Hence, sales by 
any one of the respondents in the Mid- 
Western area bound all. For a conspiracy 
is a partnership in crime; and an ‘overt act 
of one partner may be the act of all without 
any new agreement specifically directed to 
that act.’ United States v. Kissel, supra, p. 
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608.” A more complete exposition of the 
reason for such a conclusion appears in 
Hyde v, United States, 225 U.S. 347, on pages 
362, 363, 364 and 365, where the court dis- 
cussed the problem at some length. See also 
Brown v. Elliott, 225 U.S. 392; 28 U. S. C. 
sec. 42 and 103. 

Here, in view of the facts previously re- 
ferred to concerning the Brillo, McKinzie, 
Hunter Packing Company and Ralston- 
Purina incidents and of defendants’ practice 
in their retail stores within this district, all 
partaking of the inherent vice I find in de- 
fendants’ activities, acts in pursuance of the 
illegal undertaking occurred within the dis- 
trict and this court has jurisdiction. 


[Defendants Guilty in Manner and Form as 
Charged in the Information] 


In view of what I have said, it follows that 
all defendants are guilty* in manner and form 
as charged in the information. I reach this 
conclusion after careful objective considera- 
tion of all facts presented to me. What I 
have said is not intended to be a scholarly 
exposition of the Jaw but it is, I hope, suf- 
ficient indication of the method I have used 
and the reasoning I have employed to reach 
my conclusion. 


_ [157,492] United States v. American Air Filter Company, Inc., Metal Textile Corpo- 
ration, William M. Reed, Anders Jordahl, and Russell B. Kingman. 


In the District Court of the United States for the Western District of Kentucky. 


Civil Action No. 574. September 10, 1946. 


A consent decree in an action charging violations of the Sherman Anti-Trust Act 


contains provisions enjoining: suits for damages or royalties, alleged to have accrued prior 
to this decree, on specified patents; enforcement of any undertaking restricting competition 
in the use and sale of filters; the tying of any license under a patent with the purchase of 
any other article; destruction of production facilities of any competitor. In addition, certain 
patents are to be dedicated to the public, and a license to use certain other patents is to be 
granted to any applicant at a reasonable royalty. 

See the Sherman Act annotations, Vol. 1, § 1530.50 and 1590. 


For plaintiff: Wendell Berge, Assistant Attorney General; James C. Wilson and Elliott 
H. Moyer, Special Assistants to the Attorney General; Emanuel S. Cahn and Moses M. 
Lewis, Special Attorneys; David C. Walls, United States Attorney. 


/ For defendant: Ogden, Galphin, Tarrant & Street, Louisville, Ky., for American Air 
Filter Co., Inc.; William M. Reed and Anders Jordahl, Bullitt & Middleton, Louisville, 
Ky., for Metal Textile Corp. and Russell B. Kingman. 


Judgment entered by Roy M. SHILBOURNE, United States District Judge. 


*[An amendment to the judgment September 


Tea Company, New Jersey; Atlantic Commis- 


27, 1946, noted that Great A. & P. Tea Corp., 
Delaware, Great A. & P. Co. of Vermont, Inc., 
The American Coffee Corporation and Francis 
M. Kurts were found not guilty. Fines of $5,000 
on each count and costs of prosecution were 
assessed against the New York Great Atlantic 
& Pacific Tea Company, Inc.; The Great At- 
lantic & Pacific Tea Company of America (Mary- 
land Corporation); The Great Atlantic & Pacific 
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sion Company, Inc.; Business Organization, Inc. 
Five individual defendants were assessed $5,000 
on each count. Fines of $5,000 were assessed 
against The Great Atlantic & Pacific Tea Com- 
pany, Arizona; The Great Atlantic & Pacific 
Tea Company, Nevada; The Quaker Maid Com- 
pany, Inc.; White House Milk Company, Inc.; 
Nakat Packing Corporation; and 10 individuals. ] 
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Final Judgment 


The complainant, the United States of 
America, having filed its complaint herein 
on April 15, 1943, all the defendants having 
appeared and severally filed their answers 
to such complaint, denying the substantive 
allegations thereof, all parties hereto by 
their respective attorneys herein having sev- 
erally consented to the entry of this final 
judgment without trial or adjudication of 
any issue of fact or law herein and witliout 
admission by any party in respect to any 
such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of issue of fact or law herein, and 
upon the consent of all the parties hereto, 
it is hereby 


Ordered, adjudged and decreed: 
I 


[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and. 
acts amendatory thereof and supplemental 
thereto. 


II 
[Definitions] 


As used in this judgment, the term: 

(a) “Filters” means (1) all media (not 
including electrical fields between opposing 
electrodes) and all assembles of media into 
frames and holders, including removable, 
discardable, interchangeable, manually port- 
able and self-cleaning or automatic assemblies 
of media into frames or holders, for use in 
cleaning or straining dust, dirt or other im- 
purities from air in ventilating, air-condi- 
tioning or heating systems by means of 
screening action or by means of impinge- 
ment against viscous coated surfaces; and 
(2) copper mesh or other knitted mesh ma- 
terial, and assemblies of copper mesh or 
other knitted material into holders or frames, 
for use as a screening medium for the intake 
air of internal combustion power plant or 
engines or as an intake or screening medium 
in connection with chemical processes or in 
connection with distillation, fractionating, 
extraction or absorption apparatus including 
scrubbing towers and columns, and contact 
towers and cooling towers for the cooling of 
liquids. 


(b) “Filter apparatus” means all apparatus 
incorporating filters except (1) dust collect- 
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ors or dust arrestors used primarily in me- 
chanically cleaning air of dust and dirt in 
connection with specific industrial operations 
and (2) self-cleaning oil bath air cleaners 
so arranged that the incoming air strikes the 
oil bath to entrain oil therefrom and carries 
the entrained oil upwardly into the filter 
medium which cleans the air by removing 
both the entrained oil and the dust there- 
from, the removed oil collecting on the filter 
medium and draining back into the oil bath 
carrying with it the removed dust. 


(c) “Patent” or “patent application” in- 
cludes continuations, renewals, reissues, di- 
visions and extensions of any such patent 
or patent application. 


[Applicability of Judgment] 


(d) “Defendants” refers to each of the 
defendants and each of their officers, direc- 
tors, agents, employees, attorneys, succes- 
sors, subsidiaries, affiliates and assigns, and 
each person acting or claiming to act under, 
through or for them or any of them. The 
provisions of this Section II (D), as between 
Heten J. LeVaillant (formerly a defendant 
in this action) and defendant Metals Textile 
Corporation, shall not be deemed to apply 
to Helen J. LeVaillant in connection with 
arrangements between Helen J. LeVaillant 
and defendants Metals Textile Corporation 
for settlement of claims by Helen J. LeVail- 
lant as an assignee of Anders Jordahl, in 
connection with past royalties under Patent 
No. 1,676,191. 


III 
[Activities Enjotned] 


Each of the defendants is enjoined and 
restrained from: 


(a) Instituting or threatening to institute, 
or maintaining any suit, counterclaim or pro- 
ceeding, judicial or administrative, for in-. 
fringement or to collect charges, damages, 
compensation or royalties alleged to have 
accrued prior to the date of the entry of 
this judgment under (1) any of United States 
Letters Patent listed in, or issued on any 
application listed in, Schedule A, Schedule 
B or Schedule C attached hereto and made 
a part hereof, or under (2) any foreign pat- 
ent corresponding to any United States 
Letters Patent or application listed in Schedule 
A, Schedule B, or Schedule C where such 
suit, counterclaim or proceeding under the 
forcign patent is based on the use or sale 
in, or the importation into, such foreign 
country of a product made in the United 
States. 


(b) Enforcing or attempting to entorce 
any covenant of undertaking heretofore en- 
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tered into restricting actual or potential 
competition by any person on the develop- 
ment, manufacture, use or sale of filters or 
filter apparatus. 


(c) Enforcing in any manner any under- 
taking heretofore entered into by any de- 
fendant or any predecessor of any defendant 
with any other person restricting or limiting 
dealings with others in connection with fil- 
ters or filter apparatus, or requiring exclusive 
or preferential dealings with any defendant 
in connection with filters or filter apparatus. 


(d) Conditioning or requiting any other 
person to condition, any license or immunity 
express or implied to practice any invention 
relating to filters or to filter apparatus claimed 
in any United States patent by the tying of 
any license or immunity for such invention 
to the purchase or securement of any other 
product, article or service from or through 
a defendant or from or through any par- 
ticular or designated source. 


(e) Discriminating or requiring any other 
person to discriminate in the granting of 
any license or immunity express or implied 
to practice any invention claimed in any 
United States patent relating to filters or 
filter apparatus upon the basis of whether 
any other product; article or service ts pur- 
chased or secured from or through a de- 
fendant or from or through any particular 
or designated source. 


(f) Maintaining or furthering any claim 
for compensation or accepting any compen- 
sation from the United States under or in 
connection with United States Letters Pat- 
ents No. 1,676,191; 1,774,232 or 1,867,157. 


(g) Securing the destruction of the pro- 
duction facilities of any other manufacturer 
of filters or filter apparatus to eliminate 
competition. 


IV 
[Licensing Directed] 


Each of the defendants is hereby ordered 
and directed: 


(a) To forthwith dedicate to the public 
all rights in, to and under the United States 
Letters Patent and patent applications listed 
in Schedule B attached hereto and made a 
part hereof, and to give notice of such dedi- 
cation on the records of the United States 
Patent Office and to grant any applicant 
making written request therefor, to the ex- 
tent that the defendants now have or acquire 
the power to do so, a non-exclusive royalty- 
free license and a grant of immunity from 
suit under any foreign patents or patents 
issued on foreign applications for patents, 
corresponding to any of the United States 
Letters Patent or applications for patents 
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listed in Schedule B to import into and to 
sell or use and to have imported, sold or 
used in any country products made in the 
United States, without any condition or re- 
striction whatsoever. 


(b) To grant to any applicant making 
written request therefor a non-exclusive 
license to manufacture, use and sell under 
any one or more of the United States Let- 
ters Patent and the patents issued upon 
applications for United States Letters Pat- 
ent, the patent numbers and application 
numbers of which are listed in Schedule C 
attached hereto and made a part hereof, 
without any condition or restriction what- 
soever, except that a reasonable and non- 
discriminatory royalty may be charged and 
collected, and where such royalty is charged 
provision may be made for a verified state- 
ment of royalty due and payable and for 
the inspection of the books and records of 
the licensee by an independent auditor who 
may report to the defendant licensor only 
the amount of royalty due and payable and 
no other information. 


(c) To grant to any applicant making 
written request therefor, to the extent that 
the defendants now have or acquire the 
power to do so, a non-exclusive grant of 
immunity from suit under any foreign pat- 
ents or patents issued on foreign applications 
for patents, corresponding to the United 
States Letters Patent or applications for 
patents listed in Schedule C to import into 
and sell or use and to have imported, sold | 
or used in any country products made in the 
United States, without any condition or re- 
striction whatsoever, except that a reason- 
able and non-discriminatory royalty may be 
charged and collected and where such roy- 
alty is charged provision may be made for 
a verified statement of royalty due and pay- 
able and for the inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of royalty due and 
payable and no other information. 


V 
[Further Acts Enjoined | 


Each of the defendants is hereby enjoined 
and restrained from entering into, adhering 
to, maintaining or furthering, directly or 
indirectly, any contract, agreement, under- 
standing, plan or program with any manu- 
facturer of filters or filter apparatus: 


(a) To allocate markets or customers for 
filters or filter apparatus or to refrain from 
competing for any type or class of business 
in the manufacture, sale or use of filters or 
filter apparatus. 
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(b) To discriminate in any manner di- SCHEDULE A (Items 1a-39a) 
rectly or indirectly in the express or implied 


licensing to use, manufacture or sell any Patent Granted 
invention, used or useful, in the construc- ii eee ied ety 
tion, operation or installation of any filter me oe Z 
or any filter apparatus, by imposing as a Te 1,416,381 5-16-22 5 
condition of such use, manufacture or sale 2a 1,426,196 8-15-22 17 
the purchase or use of any product, material 3a 1,443,134 1-23-23 18 
or service distributed or sold by any desig- a eee hs ee 32 
nated person or persons 22 8 oo iar ae s 
; 6a 1,500,128 7- 8-24 20 
7a 1,500,586 7- 8-24 25 
ve 8a 1,511,764 10-14-24 22 
. 9a 1,511,911 10-14-24 35 
[Access of Gass Re to Records 10a 1,515,949 11-18-24 a2 
For the purpose of securing compliance 12a 1,521,575 12-30-24 E 
with this judgment authorized representa- oe eas eee 
tives of the Department of Justice shall, on e 1.521.578 12-30-24 4 
written request of the Attorney General, or on 1,542,529 6-16-25 40 
an Assistant Attorney General, be permitted, 17a 1,542,556 6-16-25 27 
subject to any legally recognized privilege, 18a 1,546,901 7-21-25 33 
(1) upon reasonable notice to any defendant 19a 1,550,366 8-18-25 28 
corporation made to its principal office, ac- 20a 1,552,152 a 128 - 
cess, during the office hours of such defendant ae a ee pee : 
‘ a 1,566,607 12-22-25 43 
to all books, ledgers, accounts, correspond- 23a 1,576,121 3- 9-26 60 
ence, memoranda and other records and doc- 24a 1,577,703 3-23-26 65 
uments in the possession or under the control 25a 1,588,402 6-15-26 16 
of such defendant, relating to any matters 26a 1,589,803 6-22-26 7% 
contained in this judgment, and (2) without 27a 1,598,097 8-31-26 oe 
restraint or interference from the defend- ae eer oy 30 
ants, to interview officers or employees of a3 1.638.067 g- 9-27 94 
the defendants, who may have counsel pres- 3la 1,638,141 8- 9-27 97 
ent, regarding any such matters, and (3) 32a 1,644,082 10- 4-27 69 
upon any such request said defendants shall 33a 1,649,220 11-15-27 54 
submit such reports with respect to the dis- 34a 1,674,764 O- 26528 a 
position and licensing of filters and filter ee eat a ek a 
apparatus patents and patent rights and with ti eee 11-27-28 30 
respect to the acquisition of ownership or 38a 1,700,126 1-29-29 39 
control of manufacturers of filters or filter 39a 1,705,680 3-19-29 111 
apparatus as may from time to time be ap- 
propriate for the purpose of enforcement 
of this judgment; Provided, however, that 
information obtained by the means permitted SCHEDULE B (Items 40b-90b) 
in this paragraph shall not be divulged by ss Goan aa 
any representatives of the Department of ener apts File 
Justice to any person other than a duly Ties Noe Filed No. 
authorized representative of the Department 
of Justice except in the course of legal pro- 40b 1,738,249 12- 3-29 45 
ceedings for the purpose of securing compli- 41b 1,743,575 gd Ae3) Pe 
ance with this judgment in which the United ped ee ms, 58 
States is a party or as otherwise required 44 11751.999 3-25-30 104 
by law. 45b 1,753,653 4- 8-30 100 
AWAIELE 46b 1,757,690 5- 6-30 133 
47b 1,758,881 5-13-30 115 
[Jurisdiction Retained| 48D 1,765,720 6-24-30 90 
altel: : : é 49b 1,771,639 7-29-30 147 
Jurisdiction of this cause is retained for 50b 1,771,846 7-29-30 131 
the purpose of enabling any of the parties 51b 1,783,194 12- 2-30 99 
to this judgment to apply to the Court at 52b 1,786,208 12-23-30 122 
any time for such further orders and direc- 3b 1,788,164 1- 6-31 49 
tions as may be necessary or appropriate 54b 1,789,931 ae ae 
for the construction or carrying out of this oe Takes Hie 136 
decree, for the modification or termination 57b 1,807,950 6- 2-31 154 
of any of the provisions thereof or the en- 58b 1,807,983 62125311 37 
forcement of compliance therewith and for 59b 1,807,984 6a Basi 52 
the punishment of violations thereof. 60b 1,816,836 8- 4-31 103 
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SCHEDULE B (Items 40b-99b)—Continued SCHEDULE C (Items 100c-129c) 
Patent Granted Patent Granted 

or S.N, or File or S.N. or File 

Item No. Filed No. Item No. Filed No. 
61b 1,816,854 8- 4-31 84 100c 1,708,065 4- 9-29 34 
62b 1,816,855 8- 4-31 87 101e 1,760,986 6- 3-30 47 
63b 1,821,211 9- 1-31 141 102¢c 1,783,181 12- 2-30 128 
64b 1,831,782 11-10-31 127 103¢ 1,788,171 1- 6-31 70 
65b 1,834,534 12- 1-31 153 104c 1,789,625 1-20-31 126 
66b Re.18,328 1-12-32 129 105¢c 1,821,202 Q-A=34 108 
67b 1,841,536 1-19-32 78 106¢ 1,832,281 11-17-31 218 
68b 1,848,334 3- 8-32 130 1lu7¢c 1,843,182 2- 2-32 123 
69b 1,865,245 6-28-32 106 108c 1,886,927 11- 8-32 113 
70b 1,870,196 8- 2-32 140 109c 1,893,048 1- 3-33 110 
71b 1,895,597 1-31-33 139 110¢e 1,897,976 2-14-33 125 

72b 1,895,618 1-31-33 114 Tite 1,899,029 2-28-33 See 
73b 1,895,619 1-31-33 101 112¢ 1,925,793 9- 5-33 178 
74b 1,895,642 1-31-33 74 Wse 1,926,924 9-12-33 135 
75b 1,899,007 2-28-33 109 114¢ 1,944,407 1-23-34 177 
76b 1,899,017 2-28-33 86 115¢ 1,953,156 4- 3-34 180 
77b 1,899,018 2-28-33 102 116¢c 1,957,560 5- 8-34 216 
78b 1,899,028 2-28-33 107 117¢ 1,992,974 3- 5-35 217 
79b 1,913,885 6-13-33 88 118¢ 2,008,560 7-16-35 174 
80b 1,926,933 9-12-33 148 119¢ 2,019,213 10-29-35 179 
81b 1,941,450 1- 2-34 159 120c 2,071,806 2-23-37 207 
82b 1,941,524 1- 2-34 160-A 121¢ 2,167,283 7-25-39 203 
83b 1,949,540 3- 6-34 160 122¢ 2,188,572 1-30-40 195 
84b 1,978,459 10-30-34 172 123¢c 2233 .382 8-13-40 194 
85b 1,995,378 3-26-35 182 124c 2,238,251 4-15-41 231 
86b 2,029,406 2- 4-36 175 125¢ 2,298,469 10-13-42 242 
87b 2,056,001 9-29-36 187 126c 2,312,295 2-23-43 243 
88b 2,167,323 7-25-39 92 127¢ 2,335,144 11-23-43 246 
89b 2,220,347 11= "5-40 202 128¢ SN529,977 4- 7-44 255 
90b SN442,742 5-13-42 249 129¢ SN529,978 4- 7-44 256 


[| 57,493] Xum H. Speegle and Xum H. Speeglé doing business under the firm name 
and style of Xum H. Speegle Company v. Board of Fire Underwriters of the Pacific, Nor- 
wich Union Fire Insurance Society, Ltd., Citizens Insurance Company of New Jersey, 
Natioriai Liberty Insurance Company of America, The Western Casualty and Surety Com- 
pany, The Western Fire Insurance Company, The Baltimore American Insurance Com- 
pany, Pennsylvania Underwriters, The Allemannia Fire Insurance Company of Pittsburgh, 
Agricultural Insurance Company, New Hampshire Fire Insurance Company, Home Fire 
and Marine Insurance Company, Newark Fire Insurance Company, Fireman’s Fund In- 
demnity Company, The Northern Assurance Company, Ltd., Fireman’s Fund Insurance 
Company, The Salinas Association of Local Insurance Agents, J. H. Ansberry, Bruce E. 
Baird Co., E. W. Palmtag, Pedroni-Edwards, Joseph E. Carty Agency, Davies & Com- 
pany, Geo. S. Gould, Jack I. Prader, Salinas Valley Realty Co., Oran Shannon, William- 
son Realty Co., First Doe Company, et al. 


In the Supreme Court of the State of California. S. F. 17,196. September 20, 1946. 
Amended October 17, 1946. 


A complaint states a good cause of action for tecovery of damages both under com- 
mon law and under the California Cartwright Act, when it alleges that defendant insurance 
companies and their association attempted to restrain fair competition in the insurance 
business, and, in pursuance thereto, caused the termination of plaintiff’s contracts as agent 
of the companies because he placed some of his business with companies which were not 
members of the association. 


Insurance is a commodity within the meaning of the California Cartwright Act. 


The Cartwright Act merely articulates in greater detail a public policy against restraint 
of trade that has long been recognized at common law. Combinations between insurers 
or insurers and insurance agents for the purpose of stifling competition in the insurance 
market and fixing insurance rates are clearly in violation of the common law rules against 
restraint of trade. 


Sections 16723 and 16724 of the California, Business and Professions Code are sepa- 
rable from the rest of the Act, and are enforcible even though other provisions—exempting 
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from the operation of the Act combinations entered into for the purpose of securing profits 
to its members when such profits could not otherwise be secured—have been held uncon- 
stitutional. The fact that the unconstitutional provisions were not part of the original Act, 
but were inserted by amendment, strengthens the contention that they are separable. 


The fact that the Sherman Act is applicable to restraints of competition in the insur- 
ance trade involving boycott, coercion, or intimidation does not mean that the state law 
concerning restraints of commerce in the insurance trade is invalidated. Since there is no 
conflict between the law of California and the Sherman Act, plaintiff may invoke the state 


law even if interstate commerce is involved. 


See the California Cartwright Act, Vol. 2, {| 8075, and Sections 16723 and 16724 of the Cali- 


fornia Business and Professions Code, Vol. 2, { 8077. 


For plaintiff-appellant: Edward R. Solinsky and Philip C. Boardman of San Fran- 


cisco, Cal.; James F. Boccardo of San Jose, Cal. 


For defendants-appellees: Bardin & Harrington of Salinas, Cal.; Joseph T. O’Connor, 
Long & Levit, and Orrick, Dahlquist, Neff, Brown, & Herrington, all of San Francisco, Cal. 


{Nature of the Action] 


TRAYNOR, J.: Plaintiff brought this action 
to recover actual and exemplary damages 
for alleged injury to his. business by de- 
fendants. The trial court sustained defend- 
ants’ demurrers to plaintiff’s second amended 
complaint without leave to amend and en- 
tered judgment for defendants. Plaintiff 
appeals. 


The following facts are alleged in the 
second amended complaint: Plaintiff has 
been an insurance agent in Salinas since 
1927, and since 1937 has also done business 
there as an insurance broker. He entered 
into written contracts of agency with the 
fourteen defendant insurance companies and 
with defendant Pennsylvania Underwriters, 
hereinafter referred to as one of the defend- 
ant insurance companies. Defendant insur- 
ance companies are all members of defendant 
Board of Fire Underwriters of the Pacific, 
an association of fire insurers, hereinafter 
referred to as the board. In the early part 
of 1939, the board, acting in concert with 
defendant Salinas Association of Local In- 
surance Agents, hereinafter referred to as 
the agent’s association, accused plaintiff of 
violating his contracts with the members of 
the board by placing insurance, as agent or 
as broker, with non-board companies. Plain- 
tiff states that he placed most of his busi- 
ness with board members but that when the 
interest of his customers required it, he 
placed insurance with non-board companies. 
He denies that this practice constituted a 
violation of his contracts with board com- 
panies. In March, 1939, following an in- 
vestigation by the board into plaintiff’s 
practices, defendants caused three of the 
board companies to terminate their agency 
contracts with him. In July of that year 
the board threatened to cause the twelve 
other board companies to terminate their 
contracts with plaintiff, unless he imme- 
diately ceased to represent non-board com- 
panies and relinquished his broker’s license 
Upon plaintiff's refusal to comply with these 
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conditions, defendants caused the termina- 
tion of his remaining contracts with board 
companies. ' 

Plaintiff also alleges that he entered into 
the insurance agency and brokerage busi- 
ness in Salinas and made his contracts with 
defendant companies in reliance upon cer- 
tain usages of the insurance trade; that 
under such usages an agency contract is 
permanent and “will not be cancelled ex- 
cept for good and lawful cause,” an agent 
is under no duty to place all insurance with 
the company or companies for which he is 
an agent and is free to place insurance with 
other board and non-board companies, and 
is also free to engage in the business of an 
insurance broker and in that capacity to 
place insurance with other companies ac- 
cording to the wishes or interests of the 
applicants. 

Plaintiff further alleges that it is the pur- 
pose of the board through coercion and op- 
pressive methods, and otherwise, to dominate 
and control “the class of insurance written 
by its members fix the terms, con- 
ditions and rates for such insurance,” deter- 
mine the terms upon which board members 
may employ agents, dominate and control 
the business of such agents and of brokers 
who act as agents for board members, and 
by such methods to “limit and restrict and 
restrain fair competition in said insurance 
business and as between brokers; and . . 
unlawfully to create and carry out restraints 
and restrictions upon the business and busi- 
ness methods of such agents and brokers 
and upon fair competition in placing insur- 
ance to the best advantage of those who 
may require or who may desire insurance 
of the classes written by the mem- 
bers of said Board.” 


[Ouestions to Be Decided} 


Plaintiff contends that defendants had no 
right to require him to represent only board 
companies and relinquish his broker’s l1- 
cense; that their conduct amounted to an 
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unjustified interference with his contractual 
relations and, on the part of defendant in- 
surance companies, to a breach of contract; 
and that their attempt to dominate or de- 
stroy his business was part of a conspiracy 
to restrain the insurance trade in Salinas. 
The following questions are thus presented 
for decision: I. Are defendants liable for 
breach of contract or interference with plain- 
tiff’s contractual relations? II. Has plain- 
tiff properly raised in his pleadings the 
question of defendants’ liability for restraint 
of trade? III. Has plaintiff stated a cause 
of action under statutory (sections 16700 
to 16758 of the Business and Professions 
Code, known as the Cartwright Act) or 
common law rules against restraint of trade? 
IV. Is the Cartwright Act constitutional? 
V. Does the Sherman Anti-Trust Act pre- 
clude the application of state law? 


I. Are Defendants Liable for Breach of Con- 
tract or Interference with Plaintiff’s 
Contractual Relations? 


The complaint does not set forth any of 
the agency contracts, but pleads them ac- 
cording to their legal effect. As to their 
duration it merely alleges that in the insur- 
ance business such contracts are custo- 
marily regarded as being permanent and 
revocable only for cause. Plaintiff’s contention 
that in terminating the contracts defendant 
companies committed breaches’ thereof 
rests therefore entirely upon that allegation. 
A contract for permanent employment, how- 
ever, is only a contract for an indefinite 
period terminable at the will of either party 
(Lord v. Goldberg, 81 Cal. 596), unless it is 
based upon some consideration other than 
the services to be rendered. (Brown v. Na- 
tional Electric Works, 168 Cal. 336; Davidson 
v. Laughlin, 138 Cal. 320; Millsap v. National 
Funding Corp., 57 Cal. App. 2d 772; Setfert 
v. Arnold Bros. Inc., 138 Cal. App. 324; see 
Otten v. Spreckels, 183 Cal. 252.) Since 
plaintiff has not alleged such consideration, 
it cannot be concluded that defendant in- 
surance companies violated their contracts 
with him. 


Plaintiff contends, however, that defend- 
ants unlawfully interfered with his contracts 
on the grounds that none of the contracts 
would have been terminated had the deci- 
sion rested solely with each insurance com- 
pany, that the termination of the contracts 
was brought about by pressure upon the 
companies brought by the board, assisted 
by the agents’ association, and that each 
company was influenced by the others act- 
ing in concert. 

Intentional and unjustifiable interference 
with contractual relations is actionable in 
California as in most other jurisdictions. 
(Imperial Ice Co. v. Rossier, 18 Cal. 2d 33; 


q@ 57,493 


Court Decisions 
Speegle Co. v. Board of Fire Underwriters of the Pacific et al. 


10-25-46 
Report 100 


see cases collected in 84 A. L. R. 43.) Recog- 
nizing that the fact that a contract is “at 
the will of the parties, respectively, does 
not make it one at the will of others,” 
(Truax v. Raich, 239 U. S. 33, 38) the great 
majority of the cases have held that un- 
justifiable interference with contracts ter- 
minable at will is actionable. (Hitchman 
Coal & Coke Co. v. Mitchell, 245 U. S. 229; 
United States Fidelity & Guaranty Co. v. 
Millonas, 206 Ala. 147; Berry v. Donovan, 188 
Mass. 353; London Guarantee & Acc. Co. v. 
Horn, 205 Ill. 493; see cases cited in 84 
A. L. R. 43, 60; see also, Prosser, Torts, 
981; 1 Callmann, Unfair Competition, sec. 
33.1; Carpenter, Interference With Con- 
tract Relations, 41 Harv. L. Rev. 728, 742.) 
Interference with such contracts may be 
justified under certain circumstances. (/m- 
perial Ice Co. v. Rossier, 18 Cal. 2d 35, 36; 
McGee v. Collins, 156 La. 291, 100 So. 430, 
34 A. L. R. 336; Triangle Film Corp. v. Art- 
craft Pictures Corp., 250 Fed. 981, 982; see 
cases collected in 84 A. L. R. 79; Rest. 
Torts, secs. 766-774; Prosser, Torts, 996- 
982; 1 Callman, Unfair Competition, sec. 
33.1; Holmes, Privilege, Intent and Malice, 
8 Harv. L. Rev. 1, 9; Carpenter, Interfer- 
ence With Contract Relations, 41 Harv. L. 
Rev. 728, 745; 30 Am. Jur. 80.) Each com- 
pany is of course interested in the loyalty 
of its agents, and, like any other principal, 
may require an agent to represent it exclu- 
sively or to represent only such other prin- 
cipals as have interests in common with it. 
Collective bargaining, which is an important 
part of modern employment relations, is 
carried on in recognition of the fact that 
employers as well as employees may or- 
ganize for the purpose of furthering their 
common interests and that such organiza- 
tions may bring pressure upon their mem- 
bers to include in their contracts certain 
terms and conditions or to terminate con- 
tracts that do not contain such terms and 
conditions. (Bentley v. Mountain, 51 Cal. 
App. 2d 95, 99; C. S. Smith Met. Market v. 
Lyons, 16 Cal. 2d 389, 400; Bautista v. Jones, 
25 Cal. 2d 746, 749, 754, 771, 780; Parkinson 
Co. v. Bldg. Trades Council, 154 Cal. 581, 603; 
Exchange Bakery v. Rifkin, 245 N. Y. 260, 
ISTEN MEP ISO Iss eivests Glortsssecw 974 
812; see Carpenter, Interference With Con- 
tract Relations, 41 Harv. L. Rev. 728, 760 
and cases there cited.) It does not appear 
that the conditions sought to be imposed 
upon plaintiff were not also imposed upon 
the members of the agents’ association. 
Such members would have a common in- 
terest in seeing that he was subjected to 
the same conditions imposed upon them. 


Defendants’ activities would be for an un- 


lawful purpose, however, and would there- 
fore not be justified, if their objective was 
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to stifle competition by enforcing a scheme 
to restrain trade. (Rest., Torts, sec. 768(c).) 
The answer to the .question whether de- 
fendants are liable for interference with 
plaintiff’s contractual relations therefore de- 
pends on whether plaintiff has stated a good 
cause of action against defendants for in- 
jury to his business by activities in restraint 
of trade. 


II. Has Plaintiff Properly Raised in His 
Pleadings the Question of Defendants’ 
Liability for Restraint of Trade? 


Since the case is before us on demurrer, 
the allegations of plaintiff's second amended 
complaint must be regarded as true. De- 
fendants contend that although the second 
amended complaint alleges that the board 
was organized to restrain trade it fails to 
allege that the purpose of defendants’ ac- 
tivities against plaintiff was to restrain trade 
or that plaintiff’s alleged injuries resulted 
from activities in restraint of trade. Plain- 
tiff alleged that the board was organized 
to “dominate and control to their economic 
advantage, the class of insurance written by 
its members fix the terms, condi- 
tions and rates for such insurance : 
likewise dominate and control the business 
and business methods of said agents and of 
every independent insurance broker who 
may be acting as an insurance agent for 
any member of said Board, and by 
and through such coercion, oppression, 
domination and control limit and restrict 
and restrain fair competition in said insur- 
ance business and as between brokers . 
and by such coercion and oppression in re- 
spect to and domination and control of the 
classes of insurance written by its members 

unlawfully to create and carry out 
restraints and restrictions upon the business 

of such agents and brokers and upon 
fair competition in placing insurance to the 
best advantage of those who may require 
; insurance of the classes written by 
said members of said Board.”  Plaintiff’s 
allegation that the board was organized to 
stifle competition in the insurance field by 
dominating the business of insurance agents 
must be read in conjunction with his allega- 
tions as to the conditions that defendants 
sought to impose upon him and his allega- 
tion that acceptance of those conditions would 
have meant domination of his business by 
defendants. If these allegations are read 
in conjunction with each other it cannot be 
seriously questioned that plaintiff's second 
amended complaint alleged that it was de- 
fendants’ purpose not merely to injure plain- 
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tiff’s business, but to dominate that business 
along with the business of other insurance 
agents and brokers and thus to restrain 
trade in the field of insurance written by 
board companies. In the light of the facts 
alleged it is clear that plaintiff traced the 
injuries inflicted upon his business to his 
refusal to accept domination of his business 
by defendants as part of a general scheme 
pursued by them to restrain trade in the 
insurance field by dominating the business 
of insurance agents. Pleadings must be rea- 
sonably interpreted; they must be read as 
a whole and each part must be given the 
meaning that it derives from the context 
wherein it appears. (Jones v. Kelly, 208 Cal. 
251; Hayter v. Fulmor, 66 Cal. App. 2d 554, 
561.) “Allegations must be liberally con- 
strued with a view to substantial justice be- 
tween the parties.” (Code Civ. Proc. sec. 
452), which is not served when technical 
forfeitures prevent a trial on the merits. 
A ae v. Stanford, etc., 20 Cal. 2d 
13.) 

Even if the trial court was of the opinion 
that plaintiff's second amended. complaint 
was not sufficiently detailed, it abused its 
discretion in sustaining defendants’ de- 
murrers without leave to amend, for a plain- 
tiff who has pleaded the general set of facts 
upon which his cause of action is based should 
be given an opportunity to amend his com- 
plaint, and should not be deprived of his 
right to maintain his action on the ground 
that his pleadings were defective for lack 
of particulars. (Code Civ. Proc. section 
472(c); Olwwera v. Grace, 19 Cal. 2d 570, 579; 
McIsaac v. Pozzo, 26 Cal. 2d 809, 815; Wen- 
nerholin v. Stanford etc., 20 Cal. 2d 713, 719; 
Guilliams v. Hollywood Hospital, 18 Cal. 2d 
97, 104.) 

It must be concluded, therefore, that plain- 
tiff’s second amended complaint properly 
raised the question of defendants’ liability 
for restraint of trade. 


III. Has Plaintiff Stated a Cause of Action 
Under Statutory or Common Law Rules 
Against Restraint of Trade? 


The Cartwright Act (Business and Pro- 
fessions Code secs. 16700-16758) forbids 
combinations in restraint of trade and grants 
a cause of action to any person injured by 
such a combination. Under section 167206, 
trusts, as defined in section 16720, are “un- 
lawful, against public policy and void.” 
Under section 16750 any person whose busi- 
ness is injured by such a trust “may sue 
therefor . . . to recover twofold the damage 
sustained by him, and the costs of the suit.” * 


*A trust is cCefined in section 16720 as a 
“combination of capital. skill or acts by two 
er more persons for any of the following pur- 
poses: 

(a) ~To ‘create ‘or ‘carry out 
trade or commerce. 


restrictions in 
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(b) To limit or reduce the production, or in- 
erease the price of merchandise or of any 
cornmodity. 

(c) To prevent competition in manufacturing, 
making, transportation, sale or purchase of mer- 
chandise, produce or any commodity. 
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It cannot be seriously questioned that a 
combination like the one alleged to have 
existed between defendants is an unlawful 
trust under the foregoing provisions. De- 
fendants contend, however, that insurance 
is not commerce,or at least was not so re- 
garded when the Cartwright Act was en- 
acted, and that therefore the act does not 
apply to combinations in restraint of the 
insurance trade. It is true that the decision 
in United States v. Southeastern Underwriters 
Association, 322 U. S. 533, in which the 
United States Supreme Court recently de- 
termined that insurance is commerce within 
the meaning of the Commerce Clause and the 
Sherman Anti-Trust Act could not change 
the meaning of the word “commerce” as 
that word is used in the Cartwright Act. It 
demonstrates, however, that Congress did 
not intend “to freeze the proscription of the 
Sherman Act within the mold of the then 
current judicial decisions defining the com- 
merce power’, but intended on the contrary 
to go to the utmost extent of its power. 
The Cartwright Act is couched in similarly 
comprehensive language; it forbids com- 
binations of the kind described with respect 
to every type of business. It cannot be as- 
sumed, therefore, that the Legislature in- 
tended to make an exception for insurance 
in the absence of any indication in the stat- 
ute to that effect. Moreover, it is imma- 
terial whether or not insurance is commerce, 
for the act makes unlawful combinations 
designed to increase the price of “any com- 
modity” and to fix the price of “any article 
or any commodity or any article of trade, 
use, merchandise, commerce or consumption.” 
It is clear that insurance, being “practically 
a necessity to business activity and enter- 
prise” (German Alliance Ins. Co. v. Lewis, 
233 U. S. 389, 414) has become an indispen- 
sable commodity in modern life. 

The Cartwright Act merely articulates 
in greater detail a public policy against 
restraint of trade that has long been recog- 
nized at common law. Thus, under the 
common law of this state combinations 
entered into for the purpose of restraining 
competition and fixing prices are unlawful. 
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(Getz Bros. & Co. v. Federal Salt Co., 147 
Cal. 115, 118; Meyers v. Merillion, 118 Cal. 
352, 356; Endicott v. Rosenthal, 216 Cal. 721, 
726; Herriman v. Menzies, 115 Cal. 16, 21; 
Santa Clara Valley Mill & Lumber Co. v. 
Hayes, 76 Cal. 387, 393; Pac. Factor Co. v. 
Adler, 90 Cal. 110; see, 36 Am. Jur. 579.) 
The public interest. requires free compe- 
tition so that prices be not dependent upon 
an understanding among suppliers of any 
given commodity, but upon the interplay of 
the economic forces of supply and demand. 
Combinations between insurers or insurers 
and insurance agents for the purpose of 
stifling competition in the insurance market 
and fixing insurance rates are clearly in 
violation of the common law rules against 
restraint of trade. (Aetna Ins. Co. v. Com- 
monwealth, 106 Ky. 864, 51 S. W. 624, 45 
L. R. A. 355; McCarter uv. Firemen’s Ins. 
Con TENE Tate OC 2a7S, elt SOrrZ Oe aie 
(NS) 1194.) Insurance is 2 matter of such 
public concern that many states regard the 
protection afforded the community by statu- 
tory or common law rules against restraint 
of trade as insufficient and have accordingly 
enacted special statutes against combinations 
that seek to dominate the field of insurance 
or have given their insurance commissioners 
special powers over insurance rates. The 
enactment of such special legislation signi- 
fies there is a danger of market domination 
in the insurance field, in which a great 
number of diversified risks and the accumu- 
lation of vast reserves are required of each 
insurer. “Fire insurance companies, acting 
together, may have owners of property 
practically at their mercy in the matter of 
rates, and may have it in their power to 
deprive the public generally of the advan- 
tages flowing from competition between 
rival organizations engaged in the business 
of fire insurance. In order to meet the 
evils of such combinations and associations, 
the State is competent to adopt appropriate 
regulations that will tend to substitute 
competition in the place of combination or 
monopoly.” (German Alliance Ins. Co. wv. 
Hale, 219 U. S. 307, 316.) Since there is 
no such special legislation in California, the 


(d) To fix at any standard or figure, whereby 
its price to the public or consumer shall be 
in any manner controlled or established, any 
article or commodity of merchandise, produce 
or commerce intended for sale, barter, use or 
consumption in this State. 

(e) To make or enter into or execute or 
carry out any contracts, obligations or agree- 
ments of any kind or description, by which 
they do all or any combination of any of the 
following: 

(1) Bind themselves not to sell, dispose of 
or transport any article or any commodity or 
any article of trade, use, merchandise, com- 
merce or consumption below a common standard 
figure, or fixed value. 
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(2) Agree in any manner to keep the price 
of such article, commodity or transportation 
at a fixed or graduated figure. 

(3) Establish or settle the price of any ar- 
ticle, commodity or transportation between 
them or themselves and others, so as directly 
or indirectly to preclude a free and unrestricted 
competition among themselves, or any pur- 
chasers or consumers in the sale or transpor- 
tation of any such article or commodity. 

(4) Agree to pool, combine or directly or 
indirectly unite any interests that they may 
have connected with the sale or transportaticn 
of any such article or commodity, that its price 
might in any manner be affected.”’ 
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Cartwrignt Act and the common law must 
be relied upon for the protection of the 
public against combinations in restraint of 
the insurance trade. 


Courts have recognized that a certain 
amount of cooperation between insurers is 
required by the very nature of the insur- 
ance business. (Continental Ins. Co. v. Board 
of Fire Underwriters of the Pacific, 67 Fed. 
310; Booker and Kinnaird v. Louisville Board 
of Fire Underwriters, 188 Ky. 771, 224 S. W. 
451, 454, 21 A. L. R. 531; see Cline v. Ins. 
Exchange of Houston, 140 Tex. 175, 166 
S. W. 2d 677; Cline v. Ins. Exchange of 
Houston (Tex. Civ. App. 154 S. W. 2d 491, 
495; Buffalo Ass’n of Fire Underwriters v. 
Noxsel-Dimick Co., 256 N. Y. S. 263, aff'd, 
260 N. Y. 678, 184 N. E. 142; Walker v. Fort 
Worth Ins. Underwriters’ Assn. (Tex. Civ. 
App.) 79 S. W. 2d 661.) It does not follow 
that insurance companies are immune from 
common law and statutory rules against 
restraint of trade. The combination com- 
plained of in the present case was not merely 
between insurers but between insurers and 
an association of their agents; combinations 
between employers and employees present 
a particularly effective means of stifling 
competition. The United States Supreme 
Court has recently declared that “Congress 
never intended that unions could, consist- 
ently with the Sherman Act, aid non-labor 
groups to create business monopolies and 
to control the marketing of goods and 
services.” (Allen Bradley Co. v. Local Union 
No. 3, 325 U. S. 797, 808; see, United States 
v. Borden Co., 308 U. S. 188, 204; 19 So. 
CalieimRey:2256:) 

It must be concluded, therefore, that 
plaintiff has stated a cause of action not 
only under cominon law rules but under the 
Cartwright Act. 

If the trial court should determine that 
plaintiff's business was injured by activities 
in restraint of trade, the question will arise 
as to how plaintiff's damages should be 
computed. One whose business has been 
injured by the activities of a combination 
in restraint of trade is entitled to damages, 
not only under the Cartwright Act (Busi- 
ness & Professions Code, sec. 16750) but 
also under the common law. (Civ. Codc, 
sec. 3281, see, cases cited in 36 Am. Jur. 
660, n. 9.) Since proof of the damages suf- 
fered may be difficult, “the wrongdoer may 
not object to the plaintiff's reasonable esti- 
mate of the cause of the injury and of its 
amount, supported by the evidence, because 
not based on more accurate data which 
the wrongdoer’s misconduct has_rendered 
unavailable.” (Bigelow v. RKO Radio Pic- 
tures, Inc., 66 Sup. Ct. 574, 580.) “The most 
elementary conceptions of justice and public 
policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own 
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wrong has creaiea. ... That principle is 
an ancient one ... and is not restricted to 
proof of damage in antitrust suits, although 
their character is such as frequently to call 
for its application.” (Ibid.) 


IV. Is the Cartwright Act Constitutional? 


Defendants contend that the Cartwright 
Act is unconstitutional. It was so held in 
Ward v. Auctioneers Ass’n of So. Cal., 67 
Cal. App. 2d 183, and Blake v. Paramount 
Pictures, 22 F. Supp. 249, on the authority 
of Cline v. Frink Dairy Co., 274 U. S. 445. 
In the latter case the Supreme Court of 
the United States enjoined the prosecution 
of several dairy companies under the Colo- 
rado Anti-Trust Act, a statute “which is 
in terms a replica of the Cartwright Act,” 
(In re Battelle, 207 Cal. 227, 251) on the 
ground that the provisions therein exempt- 
ing from its operation combinations entered 
into for the purpose of securing reasonable 
profits to their members, provided such 
profits could not otherwise be secured, left 
the whole statute ‘without a fixed standard 
of guilt” and thus rendered it unconsti- 
tutional. Although the court did not 
expressly hold these provisions to be insepa- 
rable, it must have regarded them as such 
in the absence of any decision on the sub- 
ject by the Supreme Court of Colorado, for 
it indicated that the statute would have 
been valid without them. Plaintiff contends, 
however, that the corresponding provisions 
of the Cartwright Act (sections 16723 and 
16724 of the Business and Professions Code) 
are separable from the rest of the act and 
that he can recover in the present action 
irrespective of their invalidity. That con- 
tention must be sustained. The policy 
against combinations in restraint of trade 
underlying the Cartwright Act was not cre- 
atcd by that act but had previously been 
evolved at common law.. The act was not 
intended to change that policy but merely 
to make its enforcement more effective. 
It is clear therefore not only that the 
provisions exempting certain combinations 
from the operation of the act do not have 
the same importance as the provisions pro- 
hibiting all other combinations in restraint 
of trade, but also that the act will remain 
fully intelligible and will effectively serve 
the purpose for which it was enacted, even 
though the former provisions are disregarded. 
Moreover, there is another consideration 
that leads us to separate the exceptions from 
the general prohibition. The Cartwright 
Act, as enacted in 1907, did not include the 
provisions that rendered the Colorado act 
unconstitutional, for those provisions were 
added in 1909. In the Colorado act, how- 
ever, they were part of the original enact- 
ment. Thus, the fact that the Supreme 
Court of the United States took the position 
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that the invalid provisions were so essential 
to that statute that it would not have been 
enacted without them can have no bearing 
upon the present case, for in the present 
case the statute was originally enacted with- 
out the allegedly invalid provisions. The very 
court that decided against separability in Cline 
v. Frink Dairy Co., supra, would undoubtedly 
decide in favor of separability in the pres- 
ent case on the authority of Frost v. Corpo- 
ration Commission, 278 U. S. 515. In that 
case an unconstitutional amendment to a 
statute of Oklahoma was held separable 
from the valid provisions sought to be 
amended, although the court expressly 
stated that the amendment would have 
invalidated the original enactment had it 
been part of that enactment. “When passed, 
it (the original statute) expressed the will 
of the legislature which enacted it. With- 
out an express repeal, a different legis- 
lature undertook to create an exception, 
but, since that body sought to express its 
will by an amendment which, being un- 
constitutional, is a nullity and, therefore, 
powerless to work any change in the exist- 
ing statute, that statute must stand as the 
only valid expression of the legislative 
intent.” (Frost v. Corporation Commussion, 
supra, at p. 526.) The same position was 
taken by this court (Miller v. Union Bank 
& Trust Co., 7 Cal. 2d 31) and is sustained 
by the overwhelming weight of authority. 
(See, cases collected in 1 Sutherland, Statu- 
tory Construction, (3d ed.) sec. 1937.) 
Defendants contend, however, that when 
the legislature in 1941 reenacted the Cart- 
wright Act, as amended in 1909, into the 
Business and Professions Code, it intended 
that the entire statute be regarded as having 
been enacted at the same time. It need not 
be determined whether in that event the 
1909 provisions would be inseparable from 
the 1907 provisions, for plaintiff’s cause of 
action arose in 1939 and the act must be 
construed as it stood at that time. More- 
over, far from expressing the intention sug- 
gested by defendants, the Legislature made 
it clear that the 1907 and 1909 provisions 
should continue to be regarded as separable. 
Not only does section 2 of the Business 
and Professions Code specify that the pro- 
visions of that code should be construed as 
restatements and continuations of similar 
provisions of existing statutes rather than 
as new enactments, but section 16701 pro- 
vides that the separability of the provisions 
of the Cartwright Act should be determined 
by “whether the provisions of... 1907 and 
the provisions of . . . 1909 are separable 
among themselves and as to each other.” 
The 1909 amendment added four provisions 
to and deleted two words from the original 
enactment. In order to make it absolutely 
clear that if the 1909 amendment were 
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invalid, the entire 1907 enactment should 
stand, the Legislature added a second para- 
graph to section 16701 in which it specified 
that, if the two words that it attempted to 
delete in 1909 were not effectively deleted, 
it intended them to be part of the act. De- 
fendants point to the difference between 
section 16701 (1) and section 16701 (2) and 
contend that if the Legislature intended to 
have the entire 1907 enactment stand should 
the 1909 amendment be invalid, it would 
have said so expressly as it did in section 
16701 (2) as to the two deleted words. 
Section 16701 (2), however, was enacted as 
a precaution to cover two words that do 
not appear in the text of the amended 
statute and no similar precaution was needed 
as to the rest, for, with the exception of 
those two words, the amended statute 
includes both the original provisions and 
those added in 1909. It must be concluded, 
therefore that the Cartwright Act is con- 
stitutional. Ward v. Auctioneers’ Association 
of Southern California, supra, 67 Cal. App. 
2d 183, is therefore disapproved. 


V. Does the Sherman Anti-Trust Act 
Preclude the Application 
of State Law? 


When plaintiff filed his second amended 
complaint the United States Supreme Court 
had not yet rendered its decision in United 
States v. South-Eastern Underwriters’ Associ- 
ation, 322 U. S. 533, that the Sherman Anti- 
Trust Act applies to interstate insurance 
transactions. Plaintiff has made no alle- 
gations as to whether or not any of the 
parties was engaged in interstate commerce 
or whether defendants’ alleged activities in 
restraint of trade affected interstate com- 
merce. Upon the trial of the case it may 
appear that the case involves interstate 
commerce and the question would then 
arise whether plaintiff can sue under the 
state law and in a state court or whether 
his exclusive remedy is under the Sherman 
Act and in the federal courts. 

Although the South-Eastern case brought 
“a reorientation of attitudes toward federal 
power in its relation to the business of 
insurance conducted across state lines” 
(Prudential Ins. Co. v. Benjamin, 56 Sup. 
Ct. 1142, 1147), the United States Supreme 
Court made it clear that this reorientation 
did not mean that the states were deprived 
of jurisdiction to regulate insurance. “It 
is settled that, for Constitutional purposes, 
certain activities of a business may be intra- 
state and therefore subject to state control, 
while other activities of the same business 
may be interstate and therefore subject to 
federal regulation. And there is a wide 
range of business and other activities which, 
though subject to federal regulation, are so 
intimately related to local welfare that, in 
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the absence of Congressional action, they 
may be regulated or taxed by the states. 
In marking out these activities the pri- 
mary test applied by the Court is not the 
mechanical one of whether the particular 
activity affected by the state regulation is 
part of interstate commerce, but rather 
whether, in each case, the competing de- 
mands of the state and national interests 
involved can be accommodated. And the 
fact that particular phases of an interstate 
business or activity have long been regu- 
lated or taxed by states has been recog- 
nized as a strong reason why, in the continued 
absence of conflicting Congressional action, 
the state regulatory and tax laws should 
be declared valid . .. Finally it is argued 

that virtually all the states regulate 
the insurance business on the theory that 
competition in the field of insurance is 
detrimental both to the insurers and the 
insured, and that if the Sherman Act be 
held applicable to insurance much of this 
state regulation will be destroyed ... The 
argument that the Sherman Act necessarily 
invalidates many state laws regulating insur- 
auce we regard as exaggerated. Few states 
go so far as to permit private insurance 
companies, without state supervision, to 
agree upon and fix uniform insurance rates. 
Ci., Parker v. Brown, 317 U. S. 341, 350-352. 
No states authorize combinations of insur- 
ance companies to coerce, intimidate, and 
boycott competitors and consumers in the 
manner here alleged, and it cannot be that 
any companies have acquired a _ vested 
right to engage in such destructive business 
practices.” (United States v. South-Eastern 
Underwriters’ Association, supra, p. 548, 549, 
562.) The view that the South-Eastern 
Underwriters case does not invalidate state 
laws in the insurance field in absence of 
conflicting action by Congress was reiterated 
in Prudential Insurance Co. v. Benjamin, 
supra, and Robertson v. California, 66 Sup. 
Ct. 1160. As stated in the Prudential case: 
“State laws are not invalid under the Com- 


* Sec, 1011. ‘‘Congress declares that the con- 
tinued regulation and taxation by the several 
States of the business of insurance is in the 
public interest, and that silence on the part of 
the Congress shall not be construed to impose 
any barrier to the regulation or taxation of such 
business by the several States.”’ 

See. 1012. ‘‘(a) The business of insurance 
and every person engaged therein, shall be sub- 
ject to the laws of the several States which 
relate to the regulation or taxaticn of such 
business. 

(b) No Act of Congress shall be construed to 
invalidate, impair, or supersede any Jaw en- 
acted by any State for the purpose of regu- 
lating the business of insurance, or which 
imposes a fee or tax upon such business, unless 
such Act specifically relates to the business of 
insurance: Provided, That after January 1, 
1948, sections 1-7 of this title, and sections 
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merce Clause unless they actually discrimi- 
nate against interstate commerce or conflict 
with a regulation enacted by Congress.” 
(66 Sup. Ct. 1142, 1150, note 22.) In order 
to “give support to the existing and future 
state systems for regulating and taxing the 
business of insurance” (Prudential Ins. Co. 
v. Benjamin, supra, 66 Sup. Ct. 1142, 1155) 
Congress enacted the McCarran Act. (59 
Stat. 34, c. 20; 15 USCA secs. 1011-1015.)* 

This act clearly recognizes the interest 
of the states in the regulation of insurance. 
“The McCarran Act is, in effect, a determi- 
nation by Congress that the business of 
insurance, though done in interstate com- 
merce is not of such a character as to re- 
quire uniformity of treatment within the 
distinction taken in the doctrine of Cooley 
v. Port Wardens, 12 How. (US) 299, except 
as otherwise expressly declared.” (Pru- 
dential Ins, Co. v. Benjamin, supra, p. 1156, 
note 39.) In order to allow time for Con- 
gress and the State Legislatures to con- 
sider legislation with regard to activities in 
restraint of trade in the field of insurance, 
the applicability of the Sherman Anti-Trust 
Act and other pertinent federal statutes is 
suspended by the act until January 1, 1948. 
(H. Rep. No. 143, 79th Cong. Ist Sess. 
p. 3.) While this suspension makes it clear 
that in the meantime state law applies to 
restrictions upon competition in the insurance 
trade the Sherman Act remains applicable 
with respect to restraints of competi- 
tion involving boycott, coercion, or intimi- 
dation. The fact that the Sherman Act is 
applicable to such practices does not mean 
that the state law concerning restraints of 
commerce in the insurance trade is invali- 
dated as to activities and agreements involving 
such practices. The key to an under- 
standing of the provision of the McCarran 
Act reserving the applicability of the Sher- 
man Act with regard to the practices re- 
ferred to lies in the statement of the United 
States Supreme Court in the South-Eastern 
Underwriters case that no state authorizes 


12-27, 44 of this title, section 412 of Title 18, 
sections 381-383, 386-390a of Title 28, and sec- 
tions 52 and 53 of Title 29, and sections 41-46 
and 47-58 of this title, as amended, shall be 
applicable to the business of insurance to the 
extent that such business is not regulated by 
State law.’’ 

Sec. 1013. ‘‘(a) Until January 1, 1948, sec- 
tions 1-7 of this title and sections 12-27, 44 of 
this title, section 412 of Title 18, sections 
381-383, 386-390a of Title 28, and sections 52 and 
53 of Title 29, and sections 41-46 and 47-538 of 
this title and sections 13-13b, and 21a of this 
title, shall not apply to the business of insur- 
ance or to acts in the conduct thereof. 

(b) Nothing contained in this chapter shall - 
render sections 1-7 of this title, inapplicable to 
any agreement to boycott, coerce, or intimidate, 
or act of boycott, coercion or intimidation.’’ 
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combinations of insurance companies to 
coerce, intimidate or boycott competitors 
and consumers. By declaring the Sher- 
man Act applicable to such practices the 
McCarran Act. prevents the states dur- 
ing the moratorium from authorizing such 
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practices in conflict with the Sherman Act. 
Since there is no conflict between the law 
of this state and the Sherman Act, plaintiff 
may invoke the state law even if interstate 
commerce is invoived. 

‘The judgment is reversed. 


[7 57,494] Allen Bradley Company, Allis-Chalmers Manufacturing Company, Clark 
Controller Company, Colt’s Patent Fire Arms Manufacturing Company, Cutler-Hammer, 
Inc., The Electric Controller & Manufacturing Company, General Electric Company, Moni- 
tor Controller Company, Square D Company, Trumbull Electric Manufacturing Company 
and Westinghouse Electric & Manufacturing Company v. Local Union No. 3, Interna- 
tional Brotherhood of Electrical Workers, Bert Kirkman, individually and as President 
thereof, William Beck, individually and as Treasurer thereof, Hugh Morgan, individually 
and as Assistant Business Manager thereof, George W. Whitford, individually and as 
Recording Secretary thereof, Jacob S. Solomon, individually and as Business Agent 
thereof, and Gerald Duffy, individually and as an Agent thereof. 


In the United States District Court for the Southern District of New York. Eq. 
81-400. July 11, 1946. 


When the Supreme Court of the United States remands to the District Court of the 
United States a suit for a declaratory judgment under the Sherman Anti-Trust Act and an 
injunction against restraints of trade in the electrical equipment industry, holding the 
injunction too broad in scope, but not indicating any impropriety in the findings of fact, 
the District Court interprets the mandate as meaning that the District Court has no 
power to excise or change any of its findings, but must revise its conclusions of law 


so as to conform to the opinion of the Supreme Court. 
See the Sherman Act annotations, Vol. 1, 1650; see also previous opinions in the case, 


fi, 57,293, 57,386. 


For plaintiffs: McLanahan, Merritt & Ingraham (Walter Gordon Merritt and Hyler 


Connell of counsel). 
For defendants: Harold Stern. 


[Application for Final Judgment] 


Francis G. Carrey, D. J.: This is an ap- 
plication by the plaintiffs for the entry of a 
final judgment upon. the mandate of the 
United States Supreme Court, which re- 
versed the judgment of the Circuit Court of 
Appeals dismissing the complaint and re- 
manded the cause to this court “for modi- 
fication and clarification of the judgment 
and injunction, consistent with this opin- 
ion.” 

[Prior Proceedings] 


The action was brought under the Sher- 
man Anti-Trust Act for a declaratory judg- 
ment declaring that the defendants had 
entered into a conspiracy, contrary to that 
Act, to prevent and restrain the plaintiffs 
from engaging in interstate trade and com- 
“merce in the sale and supply of electrical 
equipment within the “Metropolitan Area” 
(Greater New York City and Long Island) 
and to enjoin the defendants from various 
activities alleged to tend to boycott the 
equipment manufactured by the plaintiffs 
and to exclude it from the market in the 
Metropolitan area. The matter was referred 
to a special master “to hear and determine 
all issues of law and fact.” His report in 
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favor of the plaintiffs, containing findings 
of fact and conclusions of law (41 F. Supp. 
727), was affirmed, with some modifications 
and additions, by the District Court (51 F. 
Supp. 36), and an injunction was issued. 
The defendants appealed to the Circuit 
Court of Appeals on the findings and judg- 
ment, not taking up the evidence, which 
reversed the District Court and dismissed 
the action (145 F. 2d 214). The Supreme 
Court then grantéd plaintiffs’ application 
for a writ of certiorari and reversed the 
judgment of the Circuit Court of Appeals, 
as just stated (325 U. S. 797). 

The findings of fact and conclusions of 
law, as found by the master and confirmed 
by this court with some modifications, were 
included in the judgment, as entered, which 
then continued with the decretal provisions 
and with a direction that a writ of injunc- 
tion issue containing certain provisions. 


| Defendants’ Contention] 


The defendants object to the form of the 
judgment which the plaintiffs propose and 
ask that in the judgment now to be entered 
upon the mandate 200 of the original 374 
findings of fact and portions of three others, 
and three of the 26 conclusions of law, be 
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stricken out and eliminated, and that 8 of 
the conclusions of law be revised. They 
also ask that the decretal provisions and the 
provision directing the issuance of the in- 
junction be revised. 


‘The defendants argue that the findings of 
fact which they seek to eliminate are im- 
material and irrelevant to the issues actually 
determined in this action for the reason 
that they describe facts, admittedly legal, 
and activities, engaged in among themselves 
and not in combination with non-labor 
groups for the purpose of fixing prices and 
dividing markets, which had been previous- 
ly declared to be illegal but which had since 
been declared by the Supreme Court to be 
legal, and that they were included in the 
original judgment because of this miscon- 
ception of the law by the plaintiffs and by 
this Court. 


{Ground of Appeal] 


The defendant’s appeal from the judg- 
ment was not taken on the ground that the 
findings of fact were not supported by the 
evidence. As the Circuit Court of Appeals 
said (145 F. 2d 217), they did not “seek any 
modification of the facts found.” They ap- 
pealed only on the ground that the conclu- 
sions of law and the judgment entered upon 
them were erroneous as matter of law. 


[Question at Issue| 


The question, therefore, is whether this 
court has the power, in executing the man- 
date, to eliminate these findings. The duty 
and power of a trial court in carrying out 


the mandate of an appellate court is stated 
in Re Sanford Fork & Tool Co., 160 U. S. 
247, 255, 256, as follows: 


“When a case has been once decided by this 
court on appeal and remanded to the Circuit 
Court, whatever was before this court, and 
disposed of by its decree, is considered as finally 
settled. The Circuit Court is bound by the 
decree as the law of the case; and must carry 
it into execution, according to the mandate. 
That court cannot vary it or examine it for 
any other purpose than execution; or give any 
other or further relief; or review it, even for 
apparent error, upon any matter decided on 
appeal; or intermeddle with it, farther than 
to settle so much as has been remanded (cit- 
ing cases). If the Circuit Court mistakes or 
misconstrues the decree of this court, and does 
not give full effect to the mandate, its action 
may be controlied, either upon a new appeal 
(if involving a sufficient amount) or by a writ 
of mandamus to execute the mandate of this 
court (citing cases). But the Circuit Court may 
consider and decide any matters left open by 
the mandate of this court; and its decision of 
such matters can be reviewed by a new appeal 
only (citing cases). The opinion delivered by 
this court at the time of rendering its decree 
May be consulted to ascertain what was in- 
tended by its mandate; and either upon an 
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application for a writ of mandamus, or upon a 
new appeal, it is for this court to construe its 
own mandate and to act accordingly (citing 
cases).’’ 


[Supreme Court’s Holding] 


In the case at bar the Supreme Court said 
that the question presented was “whether 
it is a violation of the Sherman Anti-Trust 
Act for labor unions and their members, 
prompted by a desire to get and hold jobs 
for themselves at good wages and under 
high working standards, to combine with 
employees and with manufacturers of goods 
to restrain competition in, and to monopolize 
the marketing of, such goods” (325 U. S. 
798), and (p. 801), “Our problem in this 
case is therefore a very narrow one—do 
labor unions violate the Sherman Act, 
when, in order to further their own inter- 
ests as wage earners, they aid and abet 
business men to do the precise things which 
that Act prohibits?” It answered these 
questions in the affirmative and accordingly 
reversed the judgment of the Circuit Court 
of Appeals which had dismissed the com- 
plaint. This would, of course, have re- 
sulted in the re-instatement of the judgment 
and injunction as originally granted by this 
court. 


But the Supreme Court went on to a con- 
sideration of the scope of the declaratory 
judgment and the injunction and said (pp. 
811-812) that it could not sustain either in 
the form in which it was entered. As to the 
judgment, the foundation for the injunction, 
it said that the provision that “the com- 
bination and conspiracy and the acts done 
and being done in furtherance thereof all 
as set forth in the findings of fact herein 
are unlawful and contrary to the * * * 
Sherman Anti-Trust Law” was “almost the 
equivalent of a statement that each fact ‘as 
set forth in the 374 findings’ constituted a 
violation of the Sherman Act.” And it 
quoted with approval the statement of the 
Circuit Court of Appeals that “the vague 
scope of the declaratory judgment is even 
more indefinitely inclusive, in terms reach- 
ing all the activities of the defendants set 
forth in the findings.” 


As to the injunction it said “when we 
turn to the sweeping commands of the in- 
junction, we find that its terms, directed 
against the union and its agents alone, re- 
strained the union, even though not acting 
in concert with the manufacturers, from do- 
ing the very things that the Clayton Act 
specifically permits unions to do,” and this 
court’s refusal to limit the injunction, as re- 
quested by the defendants, so as to enjoin 
only those prohibited activities in which 
the union engaged in combination “with any 
person, firm or corporation which is a non- 
labor group”, was error. 


{@ 57,494 


58,308 


it then remanded the case to this court 
“for modification and clarification of the 
judgment and injunction, consistent with 
this opinion.” 

Nowhere in its opinion did the Supreme 
Court say that the findings of fact were im- 
properly included in the judgment nor that 
any of them were immaterial or irrelevant 
or should now be eliminated. 

It seems to me that all that the Supreme 
Cout decided with respect to the judgment 
and the injunction was that they were too 
broad in scope, that the judgment was prac- 
tically a declaration that each of the 374 
findings of fact constituted a violation of 
the Sherman Act, and that the injunction 
enjoined the union and its agents from do- 
ing by themselves the very things which 
the Clayton Act permitted them to do, 
whereas it should have enjoined them from 
doing these things only in cofmbination with 
a non-labor group. If I am correct in my 
interpretation of the Sanford case, I have no 
power to give any other or further relief 
than to modify the scope of the judgment 
and the injunction and to clarify their pro- 
visions so as to bring them within the 
limitations prescribed by the Supreme Court. 


[No Power to Change Findings] 


The statement just made seems to me the 
equivalent of saying, I have no power to 
excise or change any of the findings. 


[Power to Revise Conclusions of Law] 


The situation, however, as to the conclu- 
sions of law is different. A conclusion of 
law is a statement of a legal conclusion 
which follows from the facts, as found. If 
any of these conclusions are erroneous in 
the light of the opinion of the Supreme 
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Court, they must be revised, modified, so 
as to conform to that opinion. This is but 
to carry out the mandate, just the same as 
modifying and clarifying the judgment and 
the injunction. That I have the power to 
do this I have no doubt. 


[Necessary Changes Considered] 


This brings me to the consideration of 
what changes in the conclusions of law, the 
judgment and the injunction are necessary 
in order to bring them within the opinion 
and mandate of the Supreme Court. 

The plaintiffs say that only one change is 
necessary, viz., the insertion in Paragraph 
6 of the judgment, which directs the issu- 
ance of an injunction, of the words “with 
any person, firm or corporation which is a 
non-labor group,” so that this will provide 
that a writ of injunction shall issue directed 
to the defendants, their agents, etc., enjoin- 
ing them “from in any manner combining 
and conspiring with any person, firm or cor- 
poration which is a non-labor group to ob- 
struct, restrain or interfere with the 
interstate trade or commerce of the plain- 
tiffs, or any of them,” by the various activi- 
ties enumerated. Manifestly this is not a 
sufficient compliance with the mandate. It 
leaves unchanged many of the conclusions 
of law which, as they now stand, are errone- 
ous, as well as Paragraph 5 in the judgment 
which contains the phrase, criticized by the 
Supreme Court as too inclusive, viz., “all 
as set forth in the findings of fact as made 
and adopted by the court herein.” 

I have prepared a proposed form of judg- 
ment, modifying and clarifying the orig- 
inal judgment, which J am submitting to 
counsel for their criticism and suggestions. 
A day will be set and notice given of a time 
and place for a hearing thereon. 


[57,495] Pyrene Manufacturing Company v. Radcliffe Morris Urquhart and George 


G. Urquhart. 


In the District Court of the United States for the Eastern District of Pennsylvania. 


Civil Action No. 3149. 


September 10, 1946. 


It is a violation of the anti-trust laws when a patentee charges royalties which make it 


less expensive for licensees who buy unpatented stabilizer from the manufacturing licensees 
than for licensees who buy unpatented stabilizer elsewhere. The patentee must not use his 
patent monopoly to force upon customers any unpatented article, whether his own or 
someone else’s. 

See the Sherman Act annotations, Vol. 1, | 1270.401. 


For plaintiff: Charles H. Howson, Philadelphia, Pa.; Maxwell Barus and John B. 
Cuningham, New York, N. Y. 


For defendants: William A. Gray, Philadelphia, Pa.; Arthur G. C lly, Wilmingt 
Del.; J. Matthews Neale, Washington, D. C. a SHS a 
Sur Pleadings and Proof 


KIRKPATRICK, J.: This action, by Pyrene 
Manufacturing Company against Radcliffe 
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M. and George G. Urquhart, is for a de- 
claratory judgment that United States 
patents Numbers 2,106,043, issued January 
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18, 1938, and 2,198,585, issued April 23, 1940, 
to the Urquharts, are invalid and not in- 
fringed. There is a counterclaim for in- 
fringement. e 


[Nature of Patents] 


The patents are for method and apparatus 

for generating and throwing fire-extinguish- 
ing foam. The usefulness of foam fire 
fighting equipment is principally in connec- 
tion with gasoline fires, its largest user to 
date having been the Navy. 
_ Various types of equipment for smother- 
ing fires with blankets of foam have been 
in use for some 30 years. In the earlier ap- 
paratus chemical mixtures were used with 
water so that the small bubbles of which 
the foam was composed would be filled with 
carbon dioxide. A stabilizer of some soapy 
substance was added to preserve the bubble 
formation. Foam so produced is generally 
referred to as chemical foam. 

The Urquhart patents have to do with a 
different type of fire foam, known as me- 
chanical foam. In this type of equipment 
no chemicals are used, a stream, composed 
of stabilizer and water only, being thoroughly 
mixed with air so that when projected it 
will produce a foam blanket, which in prac- 
tice has proved quite as effective as 
chemical foam. Its chief advantages lie in 
its less cumbersome equipment, the elimina- 
tion of the storage and feed problems of the 
chemical foam process and of the extra man 
power required by the latter. On shipboard, 
particularly, these advantages make it greatly 
to be preferred to the chemical type. 

Upon the issue of validity, the single ques- 
tion is whether the patents constitute any 
patentable advance in the art over three 
earlier patents to Wagener, being British 
272,993 of 1927, United States 1,821,914 of 
September 1, 1931, and German 521,973 of 
October 10, 1931. The only different be- 
tween the two Urquhart patents is that the 
second claims method only and specifies air, 
instead df gas generally, as one of the ele- 
ments producing the foam. The three 
Wagener patents all embody substantially 
the same idea. The Urquhart patent of 
1938 and the Wagener American patent of 
1931 are fully representative of their respec- 
tive groups and, unless otherwise stated, 
may be taken as the patents referred to in 
this discussion. 

[A portion of the opinion holding the 
Urquhart process claims void for want of 
invention and the apparatus claims invalid 
and not infringed is omitted here as not 
pertinent to the scope of these Reports. ] 


[Question as to Misuse of Patents | 


The question, raised by Pyrene, that the 
licensing system adopted by the Urquharts 
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constitutes a misuse of their patent and bars 
them from relief under their counterclaim, 
remains to be considered. In view of the 
holdings that the patents are invalid and 
that the apparatus claims of the 1938 patent 
are not infringed, the decision of this ques- 
tion is not strictly necessary, but the case 
will in all likelihood be appealed and all 
questions presented to this Court should be 
disposed of. 


[Nattonal Lockwasher Co. Case} 


The rule is that a patentee may not use 
his lawful monopoly under his patent, to 
create an unlawful monopoly in unpatented 
articles. In National Lockwasher Co. vw. 
George K. Garrett Co., Inc., 137 Fed. 2d 255, 
256, it was stated in the following language: 
“the patentee cannot use his patent monopoly 
to force upon customers his brand of a non- 
patented article to be used by the customer 
in connection with the patented article sold 
or leased.” Of course, this applies not only 
to the patentee’s brand of the unpatented 
article but also to anyone else’s as well. It 
is the unlawful restraint of trade which is 
forbidden, and the fact that the patentee 
himself does not directly profit from it in 
dollars and cents is immaterial if he ac- 
complishes the restraint by aiding and abéet- 
ting another. 


[ Urquharts’ Practices} 


The Urquharts do not manufacture or sell 
any equipment or any material used with it, 
but confine their business to the granting of 
licenses. They are willing to grant licenses 
both to persons desiring to manufacture and 
sell the equipment and to persons desiring 
merely to use the patented process. The 
manufacturers who have taken licenses make 
and sell unpatented stabilizer as well as the 
patented equipment. Under the Urquhart 
licenses they pay royalties based on both 
the price which their customers pay for the 
equipment and the price which they pay for 
the stabilizer. So far as the royalty which 
the manufacturing licensees pay is con- 
cerned, the arrangement is not objection- 
able, since any convenient method of fixing 
a royalty fee may be adopted, including 
using the price of unpatented articles sold 
with the equipment as a basis. 

Persons who buy equipment from the 
manufacturing licensees receive from the 
latter, as agents for the Urquharts, free 
licenses to use the process, but they pay 
what amounts to a royalty, included in the 
price of the stabilizer, and it is a condition 
of their license to use the process that they 
buy the stabilizer from a manufacturing 
licensee and from no other source. 

The Urquharts have adopted and have 
stated their purpose to adhere to a policy 
which discriminates between users of the 
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process who buy stabilizer from the manu- 
facturing licensees and users who buy it 
elsewhere. If and when any non-manufac- 
turing would-be user, who expects to buy 
his stablilizer in the general market, applies 
direct to the Urquharts for a license to use 
the process, he will be charged a royalty 
which, other things being equal, will make it 
more expensive for him than for those who 
have obtained licenses by purchasing from 
the manufacturing licensees. The discrimina- 
tion involved is, not as the Urquharts appear 
to view it, between manufacturers and users 
but between two classes of users. The effect 
of the discrimination is to limit free com- 
petition in the stabilizer field by penalizing 
users who buy from all except certain manu- 
facturers. 


[Practices Constitute Misuse of Patents] 


The case thus presented is on all fours 
with Barber Asphalt Corp. v. La Fera Grecco 
Contracting Co., 116 Fed. 2d 211, except for 
two points, neither of which lessens the con- 
trolling force of that decision. 


_. The Urquharts themselves do not, as 

Barber Asphalt did, manufacture and sell 
the unpatented product which is the subject 
of the discrimination. As already pointed 
out, however, it is unimportant whether a 
patentee’s interest in the benefits arising 
from misuse of a monopoly is direct or in- 
direct. 

So far as the evidence shows, the Urqu- 
harts up to now have put only half of their 
licensing system into effect. They have 
licensed two or three manufacturers and 
have empowered them to grant licenses to 
users on condition that the users buy stabil- 
izer from the manufacturing licensees, but 
no prospective user has as yet applied to 
them for a license to enable him to use the 
process with stabilizer purchased from other 
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manufacturers, in competition with the 
Urquharts’ licensees. Mr. G. G. Urquhart 
stated unqualifiedly that they have no inten- 
tion of granting such prospective users 
licenses upon the same royalties as those 
specified in their agreements with manu- 
facturing licensees. In other words, the 
Urquharts have the intention (and the power 
if their patents are valid) to use their 
patents to interfere with free competition in 
unpatented stabilizer. That the law forbids. 
This announced policy may or may not be 
the reason why no prospective users have 
applied to the Urquharts for licenses, but it 
is not necessary that such be the fact. The 
rule against misuse of the patent monopoly 
is based on the policy of the antitrust laws 
and these laws forbid an agreement or con- 
spiracy in restraint of commerce, whether 
followed by overt acts carrying it into effect 
or not. United States v. Trenton Potteries 
(COP RAS We Se SZ 


The Urquharts argue that their proposed 
system embodies a sound and equitable busi- 
ness policy, in that it in effect allows their 
manufacturing licensees to compensate them- 
selves for sales expenses in promoting the 
sale of the process. This may be true but 
“The patent monopoly is not enlarged by 
reason of the fact that it would be more 
convenient to the patentee to have it so 
...”, B. B, Chemical Co. v. Ellis, 314 U. S. 
495, 498. 


[Counterclaim Barred by Misuse of Patents] 


I, therefore, hold that in the present case 
the Urquhart counterclaim is barred by 
reason of the misuse of the patents. 

The statements of fact and conclusions of 
law in the foregoing opinion may be taken as 
erecta! findings of fact and conclusions of 
aw. 

An order for judgment may be presented. 


[57,496] William Goldman Theatres, Inc., v. Loew’s, Inc.; Paramount Pictures, 


Inc.; RKO Radio Pictures, Inc.; Twentieth Century Fox Film Corporation; Columbia 
Pictures Corporation; Warner Bros. Pictures, Inc.; Vitagraph, Inc.; Warner Bros. Circuit 
Management Corporation; Stanley Company of America, Inc.; Universal Corporation; 
Universal Film Exchanges, Inc. and United Artists Corporation, 


_ An the District Court of the United States for the Eastern Division of Pennsylvania. 
Civil Action No. 2877. September 10, 1946. 


_ In an action by a motion picture theatre for damages incurred as the result of a con- 
spiracy to monopolize the motion picture business, plaintiff is not entitled to recover for 
both loss of profits and expenses of maintaining a closed theatre, but is entitled to recover 
the larger item of profits. There is no hard and fast rule that there can be no recovery 
of loss of profits unless an established business has suffered. When defendant’s wrongful 
act is the cause of plaintiff’s inability to produce accurate data from which his loss can be 
ascertained, the standard which plaintiff’s evidence must meet is somewhat lowered, Where 
plaintiff’s theatre was closed during the period for which damages are sought, the Court, 
in arriving at an estimate of damages, considers, though not exclusively, evidence of the 
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average gross income of other theatres, and also of certain factors unfavorable to plaintiff, 
such as poorer location and lack of established reputation. There is an element of specu- 
lation in making such estimate, but only approximate accuracy is required. 


See the Sherman Act annotations, Vol. 1, {| 1640.411; see also previous opinions at {| 57,230, 


57,401, and 57,430. 


For plaintiff: William A. Gray; Francis T. Anderson; Lester J, Schaffer; Edwin P. 
Rome; Barnes, Dechert, Price, Smith and Clark; all of Philadelphia, Pa. , 


For defendants: William A. Schnader; Bernard G. Segal; J. Pennington Straus; 
George Wharton Pepper; Morris Wolf; all of Philadelphia, Pa.; Joseph M. Proskauer; 


J. Alvin Van Bergh. 


Sur Pleadings and Proof 


[Nature of Action, Prior Proceedings 
and Issue] 


Kirxpatrick, J.: This action is for in- 
junctive relief and for damages alleged to 
have been incurred as the result of a con- 
spiracy among the defendants to monopolize 
the motion picture business in Philadelphia. 
Evidence relating to the primary issue of 
the existence of the conspiracy was taken 
and the Circuit Court of Appeals, reversing 
the judgment of this Court, has ruled that 
there was a conspiracy as charged. In 
accordance with an agreement of the parties 
the plaintiff did not offer evidence relating 
to the issue of damages at the first stage of 
the trial, pending the decision of the Court 
on the question of liability under the Sher- 
man Act. Testimony relating fo damages 
has now been taken and that issue is before 
this Court for disposition. 

The only reference to damages in the 
opinion of the Circuit Court of Appeals is 
the following: 

“As the trial court also found, plaintiff has 
unquestionably suffered loss. We have no means 
of knowing the extent of that loss. Perhaps, 
upon remand plaintiff may be able to prove 
its damages; or, the factors to be considered 
may be subject to so many unknowns that such 
damages may veer toward the speculative. We 
specifically pass no opinion on these problems.”’ 


[Findings of First Stage of Trial May Be 
nged | 


h 

In view of the ee between the 
parties as to the effect of certain findings 
of fact made in the first stage of the case, it 
may be well to say before going further that 
I do not understand that any finding not 
adopted by the Circuit Court of Appeals 
either expressly or by necessary implication 
as a basis for its decision is irrevocable. 
Inasmuch as this is merely a continuance 
of the trial begun November 15, 1943, all 
relevant evidence in the first as well as the 
second stage of the trial will be considered, 
and I see no reason why the findings may 
not be changed or modified, if, in the light 
of the entire record now before us, I should 
conclude that they are wrong or that, as 
stated, they did not correctly express what 
I meant to say. 
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[Basic Facts Not Restated] 


The basic facts of the case, appearing in 
the findings of this Court and in the opin- 
ions of this Court, 54 F. Supp. 1011, and of 
the Circuit Court of Appeals, 150 Fed. 2d 
738, will not be restated here. 


[Theatre Closed During Most of Damage 
Period| 


The “damage period” is from September 
1, 1941, to December 8, 1942, the date of 
bringing this suit. During this period the 
plaintiff’s theatre, the Erlanger, was to all 
intents and purposes closed, although some 
few exhibitions given in it produced gross 
rentals and other income, amounting in all 
to $7,237.59. Being unable to obtain first- 
run pictures, Mr. Goldman did not attempt 
to operate the theatre on second or subse- 
quent runs. He was not bound to do so. 
The duty to lessen damages which the law 
imposes on an injured party does not go be- 
yond the exercising of ordinary care and 
incurring moderate expense. He is certainly 
not required to enter upon and carry ona 
business differing in important particulars 
from that in which he has been or intends 
to be engaged. 


[Loss of Profits and Expenses Claimed] 


The plaintiff claims as damages (1) loss 
of the profits whict it contends it would 
have made during the damage period had 
it been able to operate the Erlanger as a 
first-run theatre in free competition, plus 
(2) out-of-pocket expenses amounting to 
$25,007.34, being what it actually cost it io 
maintain its lease of the Erlanger during 
the damage period, less the $7,237.59 of in- 
come obtained from it. 


[Recovery for Net Profit and Net Loss 
Improper] 


Obviously, the plaintiff is not entitled to 
both items of its claim. They are hased 
upon two entirely distinct and mutually ex- 
clusive theories of recovery. On the profit 
theory the plaintiff's damages are the excess 
of income over cost of a purely hypothetical 
operation of a going business. Of course, 
any loss arising from the use to which the 
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property was actually put, such as the so- 
called out-of-pocket expenses, does not 
enter into the calculation at all, except pos- 
sibly as evidence in connection with esti- 
mating the hypothetical cost figure. On the 
out-of-pocket theory, the damages are what 
it actually cost the plaintiff not to operate 
the property as a first-run theatre. If it be 
be assumed that the plaintiff would have 
made money had it operated the theatre, no 
loss would have been incurred in the hypo- 
thetical operation and I do not see how the 
plaintiff can ask the Court first to assume 
a state of facts under which it lost no money 
but, on the contrary, realized a profit, and 
then say “But, as a matter of fact, the prop- 
erty was not operated as a moving picture 
theatre at all, but simply maintained for 
what use could be made of it”, and ask the 
Court to be allowed to have its theoretical 
profit and, in addition, add to that the 
amount spent to maintain the property. The 
plaintiff may not have damages both for a 
net profit and a net loss, for the same fifteen 
months. 


[Expense Claims Disregarded| 


Because I am of the opinion that the 
plaintiff is entitled to recover the larger 
item, of profits, I shall not deal further with 
the out-of-pocket expenses, remarking only 
that, had the plaintiff failed to make a case 
for profits, it would unquestionably be en- 
titled to its net actual loss. 


[Profits a Question of Sufficiency of 
Evidence] 


The allowance of profits as damages is 
entirely a question of sufficiency of evidence. 
There is no objection to profits, as such, as 
an element of recoverable damage. In every 
case the question is whether the data of 
which the evidence consists is such that a 
just and reasonable estimate can be drawn 
from it, so that a verdict will not be based 
on mere speculation or guesswork, it being 
fully recognized that it is not necessary to 
show with absolute accuracy how much 
profit would have been earned. 


[Established Business Unnecessary for 
Recovery of Profits] 


I do not find in any decision of the Su- 
preme Court the hard and fast rule, which 
the defendants assert exists, that under no 
circumstances can there be any recovery for 
loss of profits in an anti-trust case unless 
an established business has suffered. If 
there were such a rule it would end the 
plaintiff's case on profits, because the plain- 
tiff had no established going business in 
first-run showings at the time of the tort. 
In fact the Erlanger had not, since it was 
built, been operated as a moving picture 


1 57,496 


Court Decisions 
Wm. Goldman Theatres, Inc., v. Loew's, Inc., et al, 


10-25-46 
Report 100 


theatre at all, except for a period of about 
nine months, occurring more than ten years 
before the plaintiff leased it. 


There are several lower federal court 
opinions in which general statements in ac- 
cord with the defendants’ contention appear, 
but in them there were no facts from which 
the amount of profits could have been deter- 
mined otherwise than by a pure guess, and 
that was the nub of the decision in each case. 
Of course, when the plaintiff has no estab- 
lished business showing potentiality of prof- 
its to start with, it will not be so easy for 
him to produce evidence from which profits 
can be determined with any degree of cer- 
tainty, and in most cases it has turned out 
that he was unable to do so. But there is 
no logic or sound policy in a rigid rule that 
will foreclose him if his evidence, without 
it, is sufficient to get the Court beyond the 
guessing stage. The whole matter is a ques- 
tion of the evidence. “It is sufficient if a 
reasonable basis of computation is afforded, 
although the result be only approximate.”, 
Eastman Co. v. Southern Photo Co., 273 U.S. 
350593 /9an wet it will be enough if the 
evidence show the extent of the damages as 
a matter of just and reasonable inference, al- 
though the result be only approximate.” 
Story Parchment Co. v. Paterson Co., 282 
U. S. 555, 563. If these standards are met, 
the absence of the additional factor of past 
performance of a going business—a useful 
factor no doubt—should not be fatal to the 
plaintiff’s case. 


[Standard Evidence Lowered Because of De- 
fendant’s Wrongful Act] 


Recent decisions of the Supreme Court 
appear to be putting more and more empha- 
sis upon the effect of the defendant’s wrong- 
ful act where it is the cause of the plaintiff’s 
inability to produce complete and accurate 
data from which his loss can be ascertained. 
Of course, he must always produce all the 
evidence that he can but the Supreme Court 
seems to be coming to {the point of view that, 
where the tort itself has created a partial 
blackout, the standard which the plaintiff’s 
evidence must meet will be somewhat low- 
ered. 

[Bigelow Case] 


Bigelow, et al. v. RKO Radio Pictures, Inc., 
et al., filed February 25, 1946, the most re- 
cent decision of the Supreme Court upon 
the question, was stressed by both sides as 
supporting their respective views. In that 
case the plaintiff's theatre had been oper- 
ated for some 20 years by the plaintiff’s 
predecessor, so there was an established 
business and the decision is not in point, 
but there is nothing in the opinion not con- 
sistent with the view just expressed. The 
Supreme Court, reversing the Circuit Court 
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of Appeals, reinstated a verdict for loss of 
profits, holding that the jury had made “a 
just and reasonable estimate of the damage 
based on relevant data.” The relevant data 
before the jury was of two kinds: (a) “the 
comparison of petitioners’ (plaintiffs’) re- 
ceipts before and after’ the defendants’ 
wrongful acts, and (b) “the comparison be- 
tween petitioners’ receipts and those of the 
Maryland Theatre (a comparable theatre 
operated by the defendants) during the five 
years in question” while the conspiracy was 
in effect, and the Court decided that “Each 
of the two classes of evidence introduced by 
petitioner tended to show damage” and es- 
tablished that the damage was the result 
of the tort. 

When it came to consider the adequacy 
of the evidence to show the amount of the 
danrages, the Court held that “The compari- 
son of petitioners’ receipts before and after 
respondents’ unlawful action impinged on 
petitioners’ business afforded a_ sufficient 
basis for the jury’s computation of the dam- 
age,’ and that, therefore, “there was evi- 
dence to support a verdict for damages on 
at least one theory 2 abe, Countudid 
not rule either expressly nor, I think, by 
necessary implication, that the comparison 
of the earnings of the Maryland Theatre was 
not also evidence relevant for the same pur- 
pose or that it would have been an insuffh- 
cient basis for the verdict, even in the 
absence of proof of the plaintiffs’ prior earn- 
ings. A ruling on that point was unneces- 
sary, and it was left undecided. The Court 
said, “We do not imply that the verdict 
could not be supported on some _ other 
theory,” and the only other theory which 
the Court discussed was the comparison of 
the earnings of the plaintiffs’ theatre with 
those of the Maryland Theatre. The Court 
did, however, make the general observation 
that “The constant tendency of the courts 
is to find some way in which damages can 
be awarded where a wrong has been done. 
Difficulty of ascertainment is no longer con- 
fused with right of recovery’ for a proven 
invasion of the plaintiff’s rights.” 


[No Uncertainties as to Experience of Man- 
agement or Adequacy of Plant | 


Turning now to the facts of the present 
case, it appears that the plaintiff was about 
as close to having an established business at 
the Erlanger as it could be without actually 
having one. It was actively in the moving 
picture business. For a number of years 
(since 1934) it had been operating with 
marked success a chain of second-run thea- 
tres, two of them in downtown Philadelphia. 
Mr. Goldman, the owner of the plaintiff’s 
stock, was an experienced and_ successful 
motion picture operator, thoroughly familiar 
with the conditions of the business in Phila- 
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delphia, having been, among other things, 
at one time the general manager of Warner 
Bros., (one of the defendants) for the Phila- 
delphia area. In September, 1941, the plain- 
tiff had, in the Erlanger Theatre, a “plant” 
—modern, handsomely appointed, fully 
equipped and ready to go. It had an organi- 
zation complete in the top brackets, needing 
only a comparatively small addition of 
theatre personnel. These facts go far toward 
eliminating some major uncertainties which 
in most cases make the success of a new 
business problematical, I mean uncertainties 
as to the experience and skill of the manage- 
ment and its familiarity with the conditions 
of the business, the efficiency of the organi- 
zation and the adequacy of the plant. 


[Evidence of Profits of Other Theatres Given] 


With this background to start with, we 
must determine whether the evidence in the 
case is sufficient to supply a basis for esti- 
mating probable profits with the degree of 
accuracy which the law requires. Naturally 
the plaintiff could offer no record of past 
performance at the Erlanger. The defend- 
ants’ wrongful conduct precluded it from 
doing so, In its place, the plaintiff produced 
complete data showing the business done 
and profits earned at each of the other first- 
run theatres in Philadelphia, including the 
nearby Mastbaum, during the damage pe- 
riod. Is this evidence sufficient? 


[Costs and Admission Charges Can Be Pre- 
dicted Accurately] 


In dealing with the question, it should be 
kept in mind that the motion picture busi- 
ness is in many respects unique. Certainly, 
the problem of estimating its probable re- 
turn is very different from that presented in 
the case of a manufacturing business. Ina 
sense, it is much simpler. Of the three 
major factors, cost, prices and volume, the 
first two can be predicted with very much 
greater accuracy than in the ordinary in- 
dustry or business. As to costs, rental is 
usually fixed or ascertainable, wages and 
salaries do not constitute a major part of 
operating costs and items like advertising 
service, electricity, maintenance and repair 
are within limits ascertainable. Film rental, 
the largest factor in costs, is usually on a 
percentage basis and consequently bears a 
constant ratio to receipts. At any rate, in 
the present case, the parties are in substan- 
tial agreement as to what would have been 
the cost of operating the Erlanger during 
the damage period. As to prices, wide and 
unpredictable fluctuations need not be ex-_ 
pected, and in the present case the evidence 
shows that the charges for admissions at 
the first-run theatres during the damage pe- 
riod were quite stable. 
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[Evidence as to Volume of Business] 


This narrows the problem to the volume 
of business which would have been done by 
the Erlanger Theatre during the damage 
period. 

The plaintiff met its problem by taking the 
volume of business in dollars done at the five 
first-run theatres in Philadelphia, allocating 
to the Erlanger one-fifth of the total (mak- 
ing allowance for the fact that the Mast- 
baum was open for only three months of 
the period), and deducting the estimated 
cost of operation of the Erlanger. The plain- 
tiff’s evidence also shows the actual gross 
income of the Mastbaum Theatre during the 
three months of the damage period in which 
it was showing pictures. 

The defendants argue that the evidence is 
insufficient to form a basis for an estimate 
for profits, because of fundamental differ- 
ences between the Erlanger and any other 
theatre. Of course, no two theatres are 
alike but in this case ‘the differences really 
boil down to two things, namely, inferior 
location, and the fact that the Erlanger had 
not shown first-run pictures for over ten 
years and had no reputation or good will in 
that field. There were other points, and 
they will be considered later on, but they 
are not of much importance. 


The Mastbaum Theatre has been men- 
tioned. It is conceded that from the time 
it opened, September 4, 1942, to the present 
time, it has been conspicuously sucessful. 
I think it is a directly comparable theatre 
and that its performance throws a strong 
light upon the profit possibilities of the Er- 
langer, 


The Mastbaum is much bigger than the 
Erlanger, having 4,387 seats as against the 
Erlanger’s 1,859. It is, I suppose, a finer 
theatre although the appointments of the 
Erlanger are as handsome as could be de- 
sired and from the standpoint of the theatre- 
going public there is not very much 
difference. If the location of the Erlanger is 
bad, that of the Mastbaum is almost as bad. 
It is on the same side of Market Street, only 
one block nearer the center of the city than 
the Erlanger and in the same kind of second- 
rate surroundings. I doubt that having a 
larger theatre nearby would have any notice- 
able effect on the Erlanger’s business, given 
first-class pictures at the latter. The Er- 
langer is quite large enough to make money 
as long as it can draw good houses. 


There is also another consideration which 
has an important bearing on the question. 
Some time toward the end of 1940 the mov- 
ing picture business, like almost every other 
business, began to feel the effects of the war 
boom. There was a great up-surge in 
theatre attendance which soon brought it 
to a high level which it has maintained unin- 
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terruptedly until the present time. Higher 
wages, full employment and migration to the 
centers of industry naturaily produced a 
greatly augmented public with money to 
spend on first-run shows. It would be sim- 
ply ignoring reality to say that there is any 
reasonable doubt that a first-class theatre 
showing Grade A pictures would have made 
money in Philadelphia during the years 1941 
and 1942. 


I have no hesitation in making the finding 
that, had the Erlanger operated in free 
competition during the damage period, it 
would have made profits. IJ also think that 
the evidence offered by the plaintiff is suffi- 
cient to enable the Court to estimate the 
amount of probable profits with a reason- 
able degree of accuracy, which is all that 
the law requires. 


[Average Gross Income of Other Theatres 
Considered But Not Conclusive] 


In arriving at an estimate, I shall con- 
sider, though not exclusively, the evidence 
of the average gross income of the other 
Warner theatres. I do not accept the plain- 
tiff’s theory of average profits of the de- 
fendants’ theatres as controlling, but will 
take it also into consideration as a part of 
the entire picture. I shali give particular 
attention to the record of the Mastbaum. 


I do not regard my answer to the plain- 
tiff’s 29th request for finding of fact, which 
appears on page 1016 of the report of the 
case in 54 F. Supp., as binding upon me to 
the extent that I must now disregard the 
record of the Mastbaum, The comment of 
the Circuit Court. of Appeals contained in 
the 14th footnote to its opinion amounts toa 
ruling that I should have given considera- 
tion to the successful reopening of the Mast- 
baum as evidence that there was room for 
and need of another first-run motion picture 
theatre in Philadelphia. While I do not 
believe that the Circuit Court of Appeals 
intended to rule that the Mastbaum open- 
ing was evidence of conditions as of as early 
a date as November 9, 1940, it certainly 
meant to say that it was evidence of a de- 
mand at some time earlier than the date of 
the actual opening of the Mastbaum. At 
any rate, I now state that I think that the 
receipts at the Mastbaum may and should 
be considered as some evidence of what the 
receipts at the Erlanger would have been 
ions time substantially prior to September 


[Factors Which Would Have Reduced Plain- 
tiff’'s Receipts | 


In making an estimate of the profits lost 
through the enforced closure of the Erlan- 
ger, certain unfavorable factors must also 
be considered which, I think, would have 
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reduced its receipts below those of the Mast- 
baum and also below those of the average 
Warner theatre in Philadelphia.* To 
enumerate these they are: 


(1) The location. The Erlanger location, al- 
though only a block away, is somewhat less 
favorable than that of the Mastbaum and a 
great deal less. favorable than that of any of 
the other Warner theatres. However, I think 
that, in the light of the evidence of the great 
increase in the theatre-going public beginning 
in 1941, the calculation, in percentages, of the 
adverse effect of the location made by the de- 
fendants’ experts is too high, though location 
is undoubtedly a factor which would operate 
to reduce gross admissions. 

(2) The fact that the Erlanger had not been 
a first-run theatre within recent times, having 
no established reputation with the public or 
goodwill, plus the probable effect which this 
would have, (for a time at least) on the allo- 
eation of the best box office attractions to it, 
even under conditions of free competition. 

(3) Lack of air conditioning equipment—a de- 
ficiency which, of course, could be remedied, 
but which would mean spending money and 
consequently some reduction of profits. 

(4) The contingent increase in rentals pro- 
vided for in the lease. 

(5) The fact that the Mastbaum figures cor- 
respond with only the last three months of the 
damage period. As the war boom was on the 
increase, these would probably be the best three 
months of the period. 


[Only Approximate Accuracy Required] 


I do not pretend that there is not an 
element of speculation or guesswork in 
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making an estimate of probable profits on 
the evidence presented. The fact, however, 
that only approximate accuracy is required 
by the decisions of the Supreme Court indi- 
cates that no one expects the impossible 
and that every estimate of what would have 
occurred under hypothetical conditions is 
bound to contain elements of speculation. 
But the evidence, I think, is sufficient on 
which to reach a reasoned conclusion the 
basis of which is relevant, informative and 
logically significant data. 


[Profits Found] 


I, therefore, find as a fact that the plain- 
tiff, but for the wrongful acts of the de- 
fendants, would have earned profits at the 
Erlanger Theatre amounting to $125,000 
during the damage period. 


[Findings and Conclusions] 


The statements of fact made in the fore- 
going opinion may be considered as special 
findings of fact and the statements of the 
law may be considered as conclusions of 
law. If anything in the foregoing opinion 
is in conflict with any finding of fact or 
conclusion of law heretofore made, the state- 
ments in the opinion may be taken as modi- 
fying the findings or conclusions. 


[Judgment and Injunctive Relief] 
An order may be submitted for judgment 
of damages and injunctive relief in favor of 
the plaintiff. 


[7 57,497] United States Maltsters Association et al. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


September 10, 1946. 


No. 8252. 


On petition for review of an order of the Federal Trade Commission. 

A petition for review of a Federal Trade Commission’s order prohibiting a conspiracy 
to fix uniform prices for malt is dismissed for lack of prosecution. (The order as subse- 
quently modified was approved and enforced in a separate proceeding.) 

See the Federal Trade Commission Act annotations, Vol. 2, {| 6380.63; see also the opinion at 


7 57,421. 


Dismissing, for lack of prosecution, a petition for review of the Federal Trade Com- 


mission’s order in Dkt. 3555. 


It is ordered by the Court that this Peti- 
tion for Review of an Order of the Federal 
Trade Commission entered on December 29, 
1942, which said Petition was filed in this 


*The plaintiff takes the position that the 
adoption by the Circuit Court of Appeals of 
this Court’s affirmance of the plaintiff's requests 
Nos. 19 and 30, constitutes a ruling, binding 
upon this Court, that the Erlanger is, in all 
respects having to do with its profit poten- 
tialities, the equal of the other Warner theatres 
in Philadelphia. Consequently, the plaintiff 
argues, I am not free to fix a figure for the 
Erlanger’s probable profits, below the average 
profits of the Warner Philadelphia theatres. 
I do not believe that the Circuit Court of Ap- 
peals, in adopting these findings intended to 
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Court on February 26, 1943, be, and the 
same is hereby, dismissed for lack of prose- 
cution. 


make such a ruling. In making the findings, 
I was not thinking about damages but was con- 
sidering the situation as bearing upon the de- 
fendants’ conduct in refusing pictures to the 
Erlanger—the motive for it—and so was the 
Circuit Court of Appeals. All that I meant by 
these findings was that there was nothing about 
the Erlanger Theatre itself which would fur- — 
nish an adequate reason for the defendants’ 
refusal to supply it with first-run Grade A pic- 
tures, and I doubt that the Circuit Court of 
Appeals meant more. 
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[1 57,498] United States v. Owens-Illinois Glass Company. 


In the District Court of the United States for the Northern District of California, 
Southern Division. Civil Action No. 25861-C. Filed September 18, 1946. 


In an action under the Federal anti-trust laws, a glass company consents to a decree 
restraining it from leasing or selling patented or unpatented vacuum-closing machinery 
on condition that the lessee or purchaser shall not use glass containers or closures of a 
competitor. Defendant is directed to grant to any applicant, at a uniform reasonable 
royalty, a license to make, use and sell vacuum-closing machinery under all existing patents. 


See the Sherman Act annotations, Vol. 1, f 1530.50 and 1590. 


The consent decree provides that if defendant is ever adjudged to have done any 
act restrained by the decree, or to have failed to do any act required by the decree, then 
defendant is directed to grant royalty-free licenses to any applicant under patents concerning 


which the violation occurred. 


See the Sherman Act annotations, Vol. 1, J 1550. 


For plaintiff: William C. Dixon and Wallace Howland, Special Assistants to the 
Attorney General; Don H. Banks, Julian Caplan, and Lawrence W. Somerville, Special 
Attorneys; Wendell Berge, Assistant Attorney General; Sigmund Timberg, Special Assis- 
tant to the Attorney General; Frank J. Hennessy, United States Attorney. 


For defendant: Jesse H. Steinhart, John J. Goldberg. 
Decree entered by Louis E. Goodman, United States District Judge. 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint in this action on 
April 17, 1946; defendant, Owens-Illinois 
Glass Company, having appeared and filed 
its answer to said complaint denying the 
substantive allegations thereof; and the 
plaintiff and said defendant by their respec- 
tive attorneys having consented to the entry 
of this final judgment herein: 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and 
without any admission by any party in re- 
spect to any such issue and upon the con- 
sent of the parties hereto, the court being 
advised and having considered the matter, 
it is hereby 


Ordered, adjudged and decreed, as follows: 


I 
[Jurisdiction Stated] 


This Court has jurisdiction of the subject 
matter of this action and of the parties to 
this judgment; the complaint states a cause 
of action against defendant, Owens-Illinois 
Glass Company, under the Act of Congress 
of July 2, 1890, as amended, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” said 
Act being commonly known as the “Sherman 
Antitrust Act” and under the Act of Con- 
gress of October 15, 1914, as amended en- 
titled “An Act to Supplement Existing Laws 
Against Unlawful Restraints and Monopolies, 
and for Other Purposes,” amendatory there- 
of and supplementary thereto, said Act being 
commonly known as the “Clayton Act.” 
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II 
[Meanings of Terms] 


When used in this final judgment, the 
following terms have the meanings assigned 
respectively to them below: 


(a) ‘““Owens’’ means defendant Owens-Illinois 
Glass Company, a corporation organized and 
existing under the laws of the State of Ohio 
with its principal office at Toledo, Ohio. 

(b) ‘‘Glass containers and closures’’ means 
glass containers and closures therefor suitable 
for vacuum packing. 

(c) ‘‘Vacuum packing’’ means creating vacuum 
in glass containers-when filled and sealing such 
containers with an airtight seal so that the con- 
tents of each container remain in a vacuum un- 
til the container is opened by the consumer. 

(d) ‘‘Vacuum-closing machinery’’ means ma- 
chinery and accessories for vacuum packing. 

(e) ‘Existing patents’’ means all presently 
issued United States letters patent owned or con- 
trolled by defendant Owens or under which 
Owens has power to issue licenses or sublicenses 
relating to vacuum-closing machinery, consist- 
ing of the following numbered United States 
Patents, to wit, 1,967,346, 2,013,548, 2,126,942, 
2,254,642, 2,338,852. 

(f) ‘‘Pending patent applications’’ means the 
following applications for United States Letters 
Patent, now pending in the United States Patent 
Office and bearing the following serial numbers, 
filing dates and names of applicants, to wit, 
572,351—J. Hohl—1/11/45, 572,352—-Hohl, Barnby 
and Wheaton — 1/11/45, 578,728 — Bjering — 
2/19/45. 


ial 
[Persons to Whom Judgment Is Applicable] 


The provisions of this judgment applicable 
to defendant Owens shall apply to each of 
its subsidiaries, successors, and assigns, and 
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to each of its officers, directors, agents, 
nominees, employees, or any other person 
acting under, through, or for such defendant. 


IV 
[Activities Enjoined] 


_ Defendant Owens be and hereby is en- 
joined and restrained from: 


A. Leasing or making a sale or contract 
for the sale or lease of vacuum-closing ma- 
chinery whether patented or unpatented for 
use or resale within the United States, or 
any territory thereof or the District of 
Columbia or any insular possession or other 
place under the jurisdiction of the United 
States, or from fixing a price charged there- 
for or discount from or rebate upon such 
price, on the condition, agreement or under- 
standing that the lessee or purchaser thereof 
shall not purchase, use or deal in the glass 
containers or closures of a competitor or 
competitors of defendant Owens. 


B. Removing vacuum-closing machinery 
from the premises of any Jessee because 
such lessee purchases, uses or deals in glass 
containers or closures therefor manufactured 
or sold by any person other than defendant. 

C. Engaging in, or participating in, contracts, 
agreements, understandings or arrangements 
having the purpose or effect of continuing, 
reviving or renewing any of the violations 
of the antitrust laws alleged in paragraphs 
10 to 15, inclusive, in the complaint herein. 


V 
[Granting of Licenses Ordered] 


A. Defendant Owens by and hereby is 
directed to grant to any applicant making 
a written request therefor a non-exclusive, 
non-assignable and unrestricted license, save 
for and at a uniform reasonable royalty, 
under any or all existing patents, to make 
or have made, use and sell vacuum-closing 
machinery for vacuum packing in glass con- 
tainers and sealing the same with closures. 
Any applicant for such license who fails 
to agree with defendant Owens upon a rea- 
sonable royalty may apply to this court 
upon 30 days notice to defendant Owens 
and to the Attorney General at Washington, 
D. C. to determine the reasonable royalty 
for such license. 

B. If defendant Owens at any time, either 
herein or in any other proceeding, shall be 
finally adjudged to have done any act re- 
strained by this final judgment or to have 
failed to do any act required to be done 
by this final judgment in connection with 
the leasing or sale of vacuum-closing ma- 
chinery embodying any one or more inven- 
tions disclosed in the existing patents or 
pending patent applications, then defendant 


Trade Regulation Reports 


Court Decisions 
U. S. v. Owens-Illinois Glass Co. 


58,317 


Owens is directed to grant to any applicant 
thereafter making written request therefor a 
non-exclusive, royalty free and unrestricted 
license under such patents or under any 
United States Letters Patent or Patents 
which may be issued pursuant to any of 
the pending patent applications and which 
disclose an invention or inventions embodied 
in the vacuum-closing machinery concerning 
which the defendant Owens shall have been 
adjudicated to have violated any provision 
of this final judgment, as aforesaid, to make 
or have mace, use and sell vacuum-closing 
machinery for vacuum packing in glass con- 
tainers and sealing the same with closures. 


VI 


[Benefits of Webb-Pomerene, Miller-Tydings, 
and Patent Acts Preserved] 


Nothing in this judgment shall prevent 
defendant Owens from availing itself of the 
benefits of (A) the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, (B) the Act of Congress of 
1937, commonly called the Miller-Tydings 
proviso to Section 1 of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies,” or (C) save as 
elsewhere in this judgment provided, of the 
patent laws. 


VII 


[Access of Department of Justice to Records, 
Interviews and Reports] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall upon written 
request of the Attorney General or an Assis- 
tant Attorney General, and on reasonable 
notice to defendant Owens made to its prin- 
cipal office, be permitted (1) access during 
the office hours of said defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this judgment; (2) subject to 
the reasonable convenience of said defendant 
and without restraint or interference from 
it, to interview officers or employees of such 
defendant, who may have counsel present, 
regarding any such matters; and (3) upon 
such requests said defendant shall submit 
such reports in writing with respect to the 
matters contained in Paragraph V hereof as 
might from time to time be reasonably neces- 
sary to the enforcement of this judgment, 
provided, however, that no information, 
obtained by the means provided in this para- 
graph shall be divulged by any represen- 
tative of the Department of Justice to any 
person other than a duly authorized repre- 


q 57,498 


58,3138 


sentative of such Department except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this judgment, or 
as otherwise required by law. 
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this judgment to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this judg- 
ment, for the amendment, modifications or 


termination of any of the provisions there- 
of, for the enforcement of compliance there- 
with and for the punishment of violations 
thereof. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 


[1 57,499] Steve Rogers v. C. A. Poteet, R. O. Jackson, Harry Wright, Steve Mitchell 
and Claude McGlade. 


In the Supreme Court of Missouri, Division Number Two, May Session, 1946. 
# 39,682. October 14, 1946. 


Appeal from the Circuit Court of Jackson County, Paut A. Buzarp, Judge. 


Section 8301 of the Missouri Revised Statutes of 1939, prohibiting conspiracies in 
restraint of trade, applies when members of a labor union, in order to enforce a closed shop 
in the contract milk hauling business, entered into a confederation in restraint of compe- 
tition in the transportation of fresh fluid milk to al! the milk processing plants in the area. 
Even though the defendants were not guilty of violence, threats, intimidation, malice or 
breach of contract, and conceding they might have done as individuals all that they did do, 
yet when all the union members at all the milk plants in the area confederated to reject the 
milk, the action was conspirative, if the plaintiff’s milk hauling business thereby would 
have been destroyed. A requirement of actual malice cannot be written into Section 8301. 
The Missouri law remains the same as the Federal Sherman Anti-Trust Act was before 
the passage of the Clayton Act, the Norris-LaGuardia Act, and the National Labor Rela- 
tions Act. A decree enjoining defendant union members from hindering, interfering with 
or preventing in any respect whatsoever, the receipt, unloading and processing of milk 
brought to the dairy by plaintiff is affirmed but the cause remanded with directions to 


redraft the decree to allow the defendants the right by peaceful picketi 
and means not involving violence, intimidation and coercion to advocate 


and persuasion 
e cause of their 


union and thereby advance their own interests. 
See Section 8301 of the Missouri Revised Statutes of 1939, Vol. 2, § 8475. 


For appellants: 
Kansas City, Missouri. 


For respondent: 


[Appeal from Injunction] 


GEORGE Ross Errison,* P. J.: This injunc- 
tion suit is here on an appeal by five of the 
seven defendants from a decree of the cir- 
cuit court of Jackson County, dated May 2, 
1945, perpetually enjoining them from 
hindering, interfering with or preventing in 
any respect whatsoever, the receipt, unload- 
ing and processing of any milk brought to 
the Borden Dairy Company in Kansas City, 
Jackson County, Missouri by the plaintiff- 
respondent, Steve Rogers, his agents, em- 
ployees or representatives. The other two 
defendants were discharged below. 


[Parties to Suit and Their Contentions] 


The defendants-appellants are members 
of a labor union which has unionized the 
Borden Dairy Company plant (and others) 
in Kansas City. Pursuant to a union plan 
the appellants refused to unload milk deliv- 
ered to that plant by respondent Rogers for 

*The opinion of Judge Ellison has been 
adopted as the opinion of the court en banc in 
which all of the Judges concur. 
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Joseph N. Miniace, Kansas City, Missouri, Marcy K. Brown, Jr., 


Gage, Hillix, Shrader, Cowherd, and Phelps, Kansas City, Missouri. 


himself and others, because he was not a 
member of their union. He _ thereupen 
brought this suit on the theory that appel- 
lants were violating our conspiracy statute, 
Sec. 83017; and that he was an independent 
contract hauler of the milk and not subject 
to being unionized. Appellants challenge 
the sufficiency of the petition, evidence, and 
decree. They deny that they are conspira- 
tors; and contend respondent Rogers is not 
an independent contractor, but works under 
the control of the Pure Milk Producers 
Association of Greater Kansas City, herein- 
after called the Producers Association, a 
non-profit co-operative corporation organ- 
ized under Sec. 14435 et seq.; and that a 
bona fide labor dispute exists. Both parties 
invoke constitutional law. 


[Union] 
The union to which appellants belong is 
Milk Drivers & Dairy Employees Local 


- Union No. 207, hereinafter called the Union 


1 All references to our statutes are to R. S. 
1939, and the same section number in Mo. 
Resa ca. 
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or the local Union. It is chartered by the 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, an 
international union affiliated with the Amer- 
ican Federation of Labor. All eclasses of 
dairy employees, inside and outside, and all 
workers employed in the manufacture and 
distribution of milk and dairy products, are 
within the jurisdiction of the Brotherhood. 
The local Union was chartered with juris- 
diction over all persons so engaged in Jack- 
son County Missouri, and adjacent territory 
in Missouri and Kansas. It is a horizontal, 
closed shop union, and has organized all 
non-supervisory employees of the seven 
milk processing plants in Jackson County, 
including the Borden Dairy Company and 
the Aines Dairy, and of three plants across 
the State line in Kansas. The Borden Dairy 
Company maintains some milk routes of its 
own in Kansas City, as we understand. In 
all, the Union has 1,000 or 1,100 members. 
It is now attempting to bring into the Union 
the rural milk haulers who transport fresh 
fluid milk to these plants from the produc- 
ing area around Kansas City. 


[Haulers] 


The size of the area is not clear. At the 
times here involved there were 55 haulers 
therein, of whom 15 or 20 worked out of 
Kansas; and 42 of them had joined the 
union. The towns mentioned by the five 
non-union haulers who testified, or named 
in the signed Union membership blanks 
offered in evidence, show the milk hauling 
was done in the following seven Missouri 
counties: Caldwell, Cass, Clay, Clinton, 
Henry, Jackson and Johnson. They have a 
total area of 4,127 square miles. There are 
three other counties equally close to Kansas 
City, but not mentioned: Lafayette, Platte 
and Ray. Their total area is 1,622 square 
miles. Geographically, the whole area may 
include well over 5,000 square miles, omit- 
ting all territory in Kansas. As to the num- 
ber of milk producers served by these 
routes in the whole area, the evidence also 
lacks clearness. On the five routes oper- 
ated by the five haulers who were witnesses, 
the total number of farmer producers was 
164, and the total daily haulage of four of 
them was about 31,000 pounds—the fifth 
witness was not interrogated on the latter 
point. This makes an average of 33 pro- 
ducers per hauler, and an average daily 
production of 7,750 pounds of milk per pro- 
ducer. 

Each contract milk hauler has an estab- 
lished route over which he transports the 
fresh milk in cans to a particular process- 
ing plant daily including Sunday, and some- 
times twice a day depending on the season. 
The hauler does this work personally, or 
by hired truckers or both. The hired truck- 


Trade Regulation Reports 


Court Decisions 
Rogers v. Poteet et al. 


33,319 


ers are included in the 55 haulers mentioned 
in the last paragraph. The haulers own 
their own trucks and are paid stipulated 
prices per 100 pounds of milk hauled de- 
pending on the distance and other factors. 
All those who testified had permits from the 
Office of Defense Transportation author- 
izing them to operate over their respective 
routes; and the respondent had a certificate 
of necessity and convenience from the Pub- 
lic Service Commission of Missouri. The 
amounts due the hauler are paid to him 
direct by the processing plant and deducted 
from the several balances of the producers 
on the route. The haulers own their milk 
routes, much as a newsboy owns his paper 
route, and they can: buy and sell them, sub- 
ject to certain limitations. Their contracts 
are sometimes written and sometimes oral 
or implied. They are made with the pro- 
ducers on the route, but more often with 
a committee of those producers. 


[Milk Producers] 


The milk producers are dairy or general 
farmers owning or renting their own land, 
and owning their cattle and milk producing 
equipment. Sometimes a prcducer also 
owns a milk route and transports his own 
production and that of other farmers. That 
was true of the respondent Rogers and*two 
others of the five non-union haulers who 
were witnesses. The other two were solely 
contract haulers. 


[Producers Association] 


Essentially the purpose of corporations 
like the Producers Association, under Sec. 
14,336 is to promote co-operative, marketing, 
processing and storing of agricultural prod- 
ucts, including milk, and to purchase or 
hire machinery or equipment to be used by 
their members, who, under Sec. 14,335, must 
be engaged in the production of agricultural 
products to be eligible. Most, but not all, 
of the producers on the milk routes hereto- 
fore mentioned belong to the Association. 
The respondent Rogers is vice president 
thereof. The Association has a standard 
form of membership agreement, Sec’s 6 and 
8 of which provide as follows: 


Sec. 6. ‘‘The Member * * * hereby agrees 
that the Board of Directors of the Association 
may prescribe rules and regulations relative to 
the production, handling, testing, delivering, 
hauling, hauling zones and charges for services 
of others in the marketing of milk or dairy 
products produced by Member and other mem- 
bers, and the Member agrees to be bound by 
and comply with the rules and regulations.”’ 
[Then follow provisions about marketing and_ 
pooling milk, equalizing costs or prices and 
providing price incentives. j 


Sec. 8. ‘‘The member agrees that if at any 
time while this agreement is in force he neg- 
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lects or refuses to deliver said milk or dairy 
products to such person or persons, and at such 
place or places, and in such manner as may be 
designated from time to time by the Associa- 
tion’’—he shall pay as liquidated damages 20% 
of the gross sale of the milk or dairy products 
diverted. 


E. P. Mulligan, a Jackson County farmer 
who was president of the Association, said 
it had about 1,200 members; and that as a 
sales and service organization it receives a 
commission on the milk marketed by its 
producers, which is deducted by the proc- 
essing plant from their balances and remitted 
to the Association, the same as is done with 
the haulers. He conceded that the member- 
ship agreement above mentioned was broad 
enough to permit the Association to make 
rules and regulations governing the hauling 
of the milk and the ‘‘zones” covered by 
each route; and also that the Association 
could designate the destination of the milk. 


[Producers Method of Contracting with 
Route Haulers] 


But he said that the matter of contracting 
with route haulers was left to the producers 
on the route or a committee thereof; that 
the destinations of the long established 
routes had been set up before the Associa- 
tion entered the Kansas City market, and it 
had not attempted to change them; that 
there were a few non-members of the Asso- 
ciation on some of the routes, especially the 
newer ones; that these producers had a per- 
fect right to participate in the selection of 
the hauler; that sometimes the producers 
on a route at the expiration of the hauler’s 
contract had called for bids which resulted 
in a change of the hauler; and that if a man 
living on a route had a market on that par- 
ticular route, he continued to consign to it 
though the main destination of the milk was 
elsewhere. 


Of the five haulers who testified, two had 
oral contracts and three had written con- 
tracts with a committee of the producers 
on the route. One said he had to get the 
approval of the Association before he could 
buy his route. None of these contracts was 
with the Producers Association itself. One 
of the contracts was on a form which had 
been originally prepared in its office, but 
witness Mulligan said very few of them 
were in use. It was drawn to be signed by 
a committee of the producers who were 
members of the Association living on the 
route, and described the hauler as “an inde- 
pendently established contract hauler and 
commercial truck and transport hauling.” 
It required the hauler to haul to such dairy 
plant as the producers or the Association 
might designate; to conform to the rules 
and regulations of the Association; and to 
indemnify it against liability or damage 
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growing out of his operations. The contract 
stated it was to be construed as subject to 
the individual contracts of the member pro- 
ducers with the Association. 


[Letter by President of Association] 


The appellant proved by cross-examina- 
tion of the respondent Rogers, and by Mr. 
Mulligan, president of the Producers Asso- 
ciation, whom they called as their own 
witness, that on April 11, 1945, while they 
were attempting to organize the rural milk 
haulers, Mulligan addressed a mimeographed 
letter to the members of the Association 
with an enclosed questionnaire sent out by 
the National Milk Producers Federation. 
The latter referred to “the threat of a gen- 
eral attempt to put farmers under labor 
organizations”; and to the attempt in the 
Kansas City area on the part “of union 
labor and some of the truck owners hauling 
milk to organize and compel all milk haul- 
ers to join the so-called union.” He said 
he was “very fearful should they succeed 
that producers would have little if any say 
as to the manner of delivery of their milk 
to truckers or milk plants, or the price they 
will have to pay for hauling.” 


The letter went on to say: 


“The Association has always, conceded labor 
union the right to organize the employees of 
truck owners hauling milk. Truck owners haul- 
ing milk for so much per hundredweight are 
independent contractors and not employees eligi- 
ble to union membership. The Association con- 
siders unlawful any combination between truck 
Owners and union plant employees and route 
men, and will oppose it as harmful to the inter- 
est of milk producers.”’ 


The questionnaire was partly in display 
type, and propounded questions which prob- 
ably would elicit answers opposing union 
organization of workers in country plants 
and farm hands. It stated there are 13,000,000 
union labor members and 6,000,000 farmers; 
and asked if the reader believed farmers 
would get sympathetic consideration in an 
organization in which city labor had such a 
large majority; whether farmers might be 
forced to join labor unions by threats of 
refusal to handle their milk; and how price 
levels of agricultural products would be 
affected. The board of directors of the 
Association called several meetings of its 
members over its territory at which these 
questions were discussed, and opposition to 
unionization of farm workers was expressed. 
The query was put whether milk producers 
would be willing to market their milk on 
union trucks, if the truckers were organized. 


[Union Activities] 


Returning to the evidence concerning 
appellants’ acts. Mr. R. O. Jackson, secre- 
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tary of the union testified that early in 1945, 
after the employees of the milk plants had 
been organized, seven or eight of the rural 
haulers notified him that they wanted to 
join. In March he had a conference with 
Mr. Mulligan, president of the Producers 
Association, and attempted to negotiate a 
contract which would bring into the Union 
the haulers of milk produced by that asso- 
ciation. He failed, and on April 5 called a 
meeting of all the haulers for April 12, 1945, 
by mimeographed letters which were per- 
sonally delivered to them by the assistant 
business agent, appellant Wright. The let- 
ters notified them the meeting would be the 
last at which they could join for $5, the 
initiation fee thereafter to be raised (to 
$25); and stated that at the meeting “the 
date will be set when the members of Local 
#207 will refuse to unload any milk hauler 
who is not a member of Local #207.” 


After that letter was delivered two haul- 
ers joined the union and on the date of the 
meeting eleven more joined, as shown by 
the membership applications. An organiza- 
tion campaign was unanimously agreed 
upon, but only two more haulers ever came 
in. On April 19, the full executive board 
of the union by unanimous vote authorized 
appellant Jackson to notify all men receiv- 
ing milk at the seven plants: “to receive 
no milk or dairy products from any man 
driving a truck who is not a member of 
Local #207. In order not to inconvenience 
the public, just stop any two men at this 
time, pending an anticipated and threatened 
court case.” The minutes recited further 
that: “Bros. Jackson was ordered to call a 
special meeting of all members of Local 
#207 to consider declaring any dairy un- 
fair that receives milk hauled by non-union 
men and pickets shall be placed on the un- 
fair dairy.” Appellant Jackson testified, 
however, that he never intended to inter- 
fere with any producer who brought only 
his own milk to a plant in his own truck. 


[Unionization of Contract Haulers and 
Farm Hands in Dispute] 


That was the real point in dispute be- 
tween Secretary Jackson of the union and 
President Mulligan of the Producers Asso- 
ciation. Mulligan conceded the right of the 
union to organize the hired milk haulers, 
but denied its right to unionize contract 
haulers who owned their own trucks and 
routes and hauled the milk at a price per 
hundred pounds. Jackson conceded that a 
producer could haul his own milk to the 
plant. But he demanded that the producer 
join the union if he brought along milk 
belonging to anyone else; and contended 
that all other haulers must join, even though 
they be part-time haulers also doing work 
on the farm as a hand, etc. In other words, 
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no farmer could send his own milk to the 
plants: he must go, himself. 


If the averages already stated for the five 
routes covered by the evidence hold good 
for the whole area, this would mean the 
only escape from unionization of the 55 
haulers therein would be for each of more 
than 1,800 producers to take time from his 
farm work and market his own milk daily. 
One witness speaks of there being 700 
routes. A substantial part of these are stub 
or feeder lines. But 40 trucks go into 
Kansas City every day hauling milk. And 
there are more truckers than trucks. Still, 
the estimate just made of the number of 
producers in the area may be too high, for a 
considerable part of the 55 haulers are hired 
by the others. Nevertheless it pictures 
a highly undesirable economic situation. 
Furthermore, if the milk haulers are not 
independent contract haulers but employees 
of the rural producers and/or the Producers 
Association, the latter would be liable for 
the torts of the former in the line of duty 
under the system now prevailing, which re- 
quires the producers to send or take their 
milk to the processing plants instead of the 
plants’ calling for it. 


Appellant Jackson gave the following rea- 
sons for wanting to organize the rural haulers. 
He said some of the hired haulers drew 
much less pay than was received by the 
union workers in the milk plants. Also 
there were certain distributors in Kansas 
City owning their own vehicles, who pur- 
chased milk at the plants and sold it to 
customers. These, also, were organized. 
Jackson asserted the disparity between the 
earnings of the rural and the unionized em- 
ployees caused bad conditions in the milk 
plants and had a tendency to cut down the 
wages and working conditions the union 
had won for its members. He stated the 
hired rural haulers received $25 to $40 per 
week of seven days, with no hours specified, 
no overtime, no vacation allowance, and no 
grievance procedure or contract; whereas 
unionized city haulers got $38.50 per week 
of 48 hours, time and a half for overtime, 
eight days a year vacation with pay, griev- 
ance procedure and a contract. Ice cream 
drivers had still shorter hours and longer 
vacations. 


The specific evidence showed that one 
hired hauler received $40 per week; another 
$35; another $30; and another $25. This 
last was merely a part time helper who as- 
sisted in loading and unloading the truck. 
One route owner used his farm hands to 
transport his and four neighbors’ milk. It 
took only about an hour per day, as his” 
farm was close to the plant. The route 
owner in each instance furnished the truck. 
These contract haulers, owning their routes 
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and receiving pay by the hundredweight, 
apparently make considerable money, as 
evidenced by the bidding for the routes. 
Respondent’s brief says the routes are worth 
on the average $4,000 to $5,000, and in some 
instances $15,000. But the pages of the 
transcript are not cited, and we have not 
found any such evidence in it. Two of the 
hired haulers worked about 6 hours per day; 
one 7 or 8 hours; one, no time stated; and 
one, as explained above, only an hour. 


[Further Union Activities] 


Getting back to the actions of the union, 
after its executive board on April 19 had 
authorized appellant Jackson to notify all 
union employees at the processing plants in 
Kansas City to reject all milk delivered by 
anyone not a member of the union, he 
promptly did so. But he gave the notice 
only to the employees at two of the plants, 
the Borden Dairy Company and the Aines 
Dairy. He testified that he omitted the five 
other plants because: “Well, I didn’t want 
to shut off all the milk in Kansas City at 
one time so the public would suffer. * * * 
It was in the (news)paper that they would 
enjoin me. I didn’t want to take action 
until I saw how that suit came out.” For 
that reason also, the union executive board 
merely ordered its members at the two 
plants to stop “any two” non-union haulers. 
But the effect of it, of course, would be to 
keep all such haulers guessing as to which 
two of them would have their milk rejected. 
Appellant Jackson on cross-examination ad- 
mitted his “purpose and motive was to see 
that they got into (the) union.” This nec- 
essarily referred only to the contract haulers, 
because his right to organize the hired truck 
drivers was not disputed. ny 

On the morning of the next day, April 20, 
when respondent Steve Rogers drove up to 
the dock of the Borden Dairy Company in 
Kansas City with a truck load of milk pro- 
duced by himself and 27 other dairymen on 
his route, there were one or two haulers 
ahead of him. He had received intimations 
that he might encounter trouble, and for 
that reason had driven his own truck to the 
plant that morning. He waited his turn, 
and when it came appellant Mitchell refused 
to accept the milk, and also the separate 
part of it which had been produced by 
Rogers on his own farm, because of the 
order from the union. He so stated to 
Rogers and the dock manager for the Dairy 
Company, Tom Larsen. Rogers took the 
milk back to the farmers who had con- 
signed it, and it was spoiled for dairy pur- 
poses. 


2 Root v. Anderson, (St. L. Ct. App.) 207 S. W. 
255, 256-7; Stevens v. Liverymen & Undertakers 
Ass’n, (Banc) 295 Mo. 596, 604, 246 S. W. 40, 
42; Co-Operative Livestock Commission Co. v. 
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That same morning at the Aines Dairy a 
union employee on orders from the union 
headquarters refused to handle milk de- 
livered by hauler Ross Lightfoot from Cass 
and Jackson county producers, unless he 
would join the union. He was forced to 
return the milk to its consignors in an un- 
marketable condition as Grade A milk. An- 
other hauler named Owings testified he had 
been told by members of the union that if 
he didn’t join his milk probably wouldn’t 
be unloaded; and that “we will make you 
join if the rest of them do.” However, he 
did not haul in any milk that day. There 
were no threats of physical violence or dis- 
order of any kind then or thereafter on the 
part of the union employees, nor have there 
been since this suit was filed the next day. 
They simply refused to unload milk brought 
in by anyone not a mémber of their union. 
None of these union employees were called 
as witnesses. The statute, Sec. 8301, on 
which respondent Rogers relies, is as follows: 

‘““Any person who shall create, enter into, be 
come a member of or participate in any pool, 
trust, agreement, combination, confederation or 
understanding with any person or persons in 
restraint of trade or competition in the importa- 
tion, transportation, manufacture, purchase or 
sale of any product or commodity in this state, 
or any article, or thing bought or sold whatso- 
ever, shall be deemed and adjudged guilty of a 
conspiracy in restraint of trade, and shall be 
punished as provided in this article.’’ 


[Application of Missouri Anti-Trust Act] 


It would seem the broad terms of this 
statute apply literally to the facts of this 
case. For appellants by their own admis- 
sion in order to enforce a closed shop in the 
contract milk hauling business in the Kansas 
City area, have entered into a confedera- 
tion in restraint of competition in the trans- 
portation of fresh fluid milk to all the milk 
processing plants in that area. And the 
milk is a commodity in this state that is 
bought and sold. But they nevertheless 
contend the decree of injunction against 
them was prejudicially erroneous for the 
several reasons already stated in the second 
paragraph of this opinion. 


[Allegations and Evidence of Damage 
Sufficient] 

Looking first to appellants’ contentions that 
the respondent’s petition and evidence were 
fatally deficient. These two assignments go 
hand in hand. The evidence followed the 
petition, and if one was sufficient the other 
was also. Appellants did not challenge the 
petition below, but merely answered to the 
merits. Here, they have cited four Missouri? 


Browning, (Div. 1) 260 Mo. 324, 344-51, 168 
S. W. 934, 938-40; Shaltupsky v. Brown Shoe 
Co., (Div. 1) 350 Mo. 831, 835, 168 S. W. (2d) 
1083, 1086 (2-4). 
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decisions on that point. We cannot take the 
space to review them at any length. Suffice it 
to say all four cases were conspiracy damage 
suits. The Root case merely charged peaceful 
picketing, a constitutional right. The Stephens 
case was against the members of an associa- 
tion of liverymen and undertakers, who re- 
fused to loan and exchange equipment with 
the plaintiffs (non-members) as they did 
with each other. The Co-operative Live- 
stock Commission case charged a conspiracy 
by the members of a Livestock Exchange 
to fix prices and to boycott the plaintiff non- 
member, and those who dealt with it, in the 
purchase and sale of livestock. The opinion 
was by a divided vote, and has been cited 
on that point in only one case *—where the 
conspiracy charge was upheld. 


In the Shaliupsky case” the charge was 
that a single banker and a single shoe whole- 
saler conspired to deprive the plaintiff shoe 
retailer of his valuable trade connections 
with the latter, and thereby to destroy his 
business. The decision held both defendants 
legally could discontinue business with the 
plaintiff if their concerted action did not in- 
vade his rights; and that the petition failed 
to state facts showing how the withdrawal 
of one bank and one shoe manufacturer 
from doing business with plaintiff would 
do that—meaning, he could establish busi- 
ness connections with some other bank and 
shoe wholesaler. 


Appellants make that point here. They 
say the petition failed to allege and the evi- 
dence failed to show the respondent was 
damaged and his rights invaded by the con- 
certed action of the members of the union 
in refusing to handle his milk, because it 
was neither pleaded nor proven that the 
non-union haulers could not have taken their 
milk to some other processing plants. As 
to that, the petition after stating the facts 
alleged appellants’ object and purpose was 
to restrain competition in the transporta- 
tion and sale of milk, and to create a union 
monopoly in the hauling thereof from the 
Kansas City area to the market outlets there- 
in. It further alleged the effect of appel- 
lants’ concerted actions would be to restrain 
trade in milk as a commodity, and to lessen 
competition among contract milk haulers, 
and create a monopoly; that it would pre- 
vent milk producers from having their milk 
delivered to the Kansas City dairy plants 
except under union dictation; that it would 
jeopardize the business of the rural milk 
producers and the contract haulers; and 
that it would destroy the value of the pro- 
ducers’ fluid milk, and the value of the con- 
tract haulers’ milk routes and specialized 


3 Dietrich v. Cape Brewing & Ice Co., (Div. 1) 
315 Mo. 507, 516, 520-1, 286 S. W. 38, 41 (6), 
43 (14). See also Reisenbichler v. Marquette 
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trucking equipment used thereon, and would 
breach their contracts with the Producers 
Association. 


We think this pleading was sufficient to 
charge the contract milk haulers and pro- 
ducers in the Kansas City area had no avail- 
able outlet for their milk other than at the 
processing plants therein which were domi- 
nated by appellants’ closed shop union. While 
that fact was not expressly alleged it was 
inferentially, and the issue was treated as 
being in the case. The pleading is at least 
good enough to withstand challenge for the 
first time on appeal, where the petition can- 
not be amended as could have been done if 
the point had been raised in the trial court. 
Under Sec. 140(a) of the new Civil Code, 
Baws Mor 1943, 257395" More Ra jo eA. 
§ 847.140A, such assignments can be made 
initially on appeal. But in view of subsec- 
tion (b) thereof and Secs. 57, 62, 65, 66 and 
82, R. S. A. § 847.57 et seqg., the pleading 
should be construed on appeal with reason- 
able liberality to prevent entrapment unless 
it wholly fails to state a cause of action. 


The evidence clearly sustained the peti- 
tion. There was no showing or contention 
by appellants that other markets for fresh 
fluid milk were available to the haulers and 
producers. In fact, appellant Jackson testi- 
fied that he knew of only one milk process- 
ing plant in the general area that he had not 
unionized—a smaller one over in Kansas. 
And he admitted that rejection of the milk 
at the plants controlled by his union would 
shut off the entire milk supply of Kansas 
City. For he said he gave orders for the 
boycott to the union employees at only two 
of the seven processing plants, because he 
didn’t want to shut off all the milk in Kansas 
City so the public would suffer; and also 
in view of the threatened injunction suit. 


Later he said the milk supply could not 
have been cut off because 42 haulers had 
already joined the union before the boycott 
was ordered. But that of itself admitted 
the union’s control over the fresh milk out- 
lets. The evidence further showed the fresh 
milk was so perishable that it had to be 
hauled daily including Sunday, and twice a 
day in the warm seasons of the year; and 
that the milk delivered by respondent and 
hauler Lightfoot and rejected, was spoiled. 
This indicates the milk could not have been 
hauled on longer trips. Circumstantial evi- 
dence is peculiarly admissible in conspiracy 
cases. State ex rel. Prudential Ins. Co. v. 
Bland, 354 Mo. 495, —, 190 S. W. (2d) 234, 
236(2). Furthermore, no motion for a di- 
rected verdict grounded on the insufficiency 
of the evidence was filed at the close of the 


Cement Co., 341 Mo. 744, 747-8, 108 S. W. (2d) 
343, 345 (2, 3). 
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whole case under Secs. 112 and 113 of the 
Code, and no assignment on that ground 
was incorporated in the motion for new 
trial under Sec. 115. 


[Violence and Malice] 


In addition to the foregoing contentions 
of a technical nature, appellants make fur- 
ther assaults on the petition and proof which 
go more to the substantive law of the case. 
They say there was no allegation or evi- 
dence of violence, threats or intimidation on 
their part; or of a malicious intent to injure 
the respondent personally; or that they were 
under any contract obligation to him which 
they violated. In short, they assert that 
each of them had a right to do all that they 
are charged with doing and did do; and that 
what each could do singly they all could do 
together, citing the Shaliupsky case, supra.’ 


That decision does so state—where the 
mere force of numbers does not of itself 
exert a peculiar coercive power causing un- 
avoidable damage. An actionable conspiracy, 
as defined in that case and many others, 
may have two aspects: it may consist of an 
executed agreement either to do an unlaw- 
ful act, or to do a lawful act in an unlawful 
manner, whereby the plaintiff is damaged. 
And so, here, even though the appellants 
were not. guilty of violence, threats, intimi- 
dation, malice or breach of contract, and 
conceding they might have done as indi- 
viduals all that they did do, yet when all 
the union members at all the milk plants 
in the area confederated to reject the milk, 
the action was conspirative, if the respond- 
ent’s milk hauling business thereby would 
have been destroyed. The Shaltupsky case 
concedes that. See also, Eastern States Lor. 
ASSHEO ROMS ee 2O4 1a 54 O00 Olds Salemi. 
1490, 34S. Ct. 951, L. R. A. 1915 A. 788. 


Furthermore, there was not a complete 
absence of threats. Appellant Jackson caused 
his letter of April 5 to be personally delivered 
by a union business agent to all the haulers 
in the area. It called an organization meet- 
ing of the milk haulers for April 12, and 
stated that at that meeting a date would be 
set when the members of the union would 
refuse to unload the milk of any hauler not 
belonging to the union. Similar threats 
were made to hauler Lightfoot. That was 
not physical violence, but its result would 
be spoilage of the milk for beverage pur- 
poses as much as if it had been dumped in 
the street. It will not do to say without 
limitation that any group of individuals le- 
gally may combine to do acts which will 
destroy the business of another, merely be- 
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cause the elimination of that other will better 
their condition in life, hours of work and 
income, as was held (in part) in Harelson 
v. Tyler, 281 Mo. 383, 398, 399-400, 219 S. W. 
908, 993 (4, 9). 

That decision quotes at some length from 
a Federal case* the doctrine that the direct 
object of the combination furnishes the pri- 
mary test of its legality, which is true. But 
then the Federal case proceeds to hold that 
if the chief objective is self-benefit and the 
“incidental” effect is injury to a third party, 
it is lawful. On the other hand, if self- 
benefit is merely the “ostensible” purpose, 
and the actual purpose is really malicious, 
then the combination is illegal. That might 
be true of genuine competition, but it ignores 
the injurious effect of such combinations 
per se and requires them to be malum in se. 
The doctrine also ignores that part of the 
definition of a civil conspiracy given in the 
Harelson case and in the Dietrich and Retsen- 
bichler cases* and the Shaltupsky case,’ which 
brands as a conspiracy an agreement to do 
a lawful act in an unlawful manner. 


In our opinion the foregoing exception re- 
quiring actual malice cannot be written into 
Sec. 8301. If the direct objective of the 
confederation, as such, be to restrain or de- 
stroy existing trade or competition, as de- 
nounced by the statute, that is enough. And 
where that objective exists it cannot by re- 
fined reasoning be dissevered from at least 
a constructive malicious intent to damage 
and destroy the competing business. If that 
were the law any big business pool could 
claim acquittance on the ground that it was 
merely promoting the interest of its mem- 
bers, when express malice had not been 
proven. But as was said in a decision of 
the United States Supreme Court:® 
“It is too late in the day to assert against 
statutes which forbid combinations of competing 
companies that a particular combination was 
eee by good intentions and had some good 
effect.”’ 


Even in the criminal law where the pre- 
sumptions are strongly in favor of the ac- 
cused, he is nevertheless presumed to intend 
the natural and probable consequences of 
his wrongful acts. And a homicide com- 
mitted by means likely to produce death of 
itself imports malice. Further, the doctrine 
confuses motive and intent. A robbery, theft 
or embezzlement, for instance, is committed 
to enrich the perpetrator, but still it is a 
crime. The same is true of torts with a like 
objective. Appellants’ motive or ultimate 
reason for the boycott in this case was to 
get more wages, shorter hours and better 


4 National Fireproofing Co. v. Builders’ Ass’n, 


169 Fed. 259, 265. 
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working conditions. But as a means to that 
end their direct and immediate intent was 
to coerce the non-union haulers into their 
union, and consequently destroy their con- 
tract hauling businesses. Appellant Jack- 
son so testified. If this were a controversy 
between ordinary business interests the re- 
sult would be undoubted. 


[Special Immunity of Labor] 


No exception can be allowed the appel- 
lants here unless it can be based on the 
ground that labor enjoys a special immunity 
in such circumstances—this on the theory 
that there can be no monopoly af labor 
or services, as held in the Harelson case, 
supra, citing two earlier Missouri deci- 
sions.. But that is a common law rule, 
and must yield to a statute, if the statute is 
constitutional, The Lohse case, just cited, 
so concedes. And Sec. 8301 does expressly 
cover labor or services, at least insofar as 
it forbids combinations in restraint of com- 
petition in the transportation of commodities, 
for transportation is a service and not a 
commodity. That is as far as we need in- 
quire now. Neither can its meaning be re- 
stricted to transportation by corporations or 
other employers only. Its opening words 
are, “Any person who shall create, enter 


into, become a member of or participate in 
* KOK” 


Sec. 8301 is the “descendant”, so to speak, 
of Sec. 8966, R. S. Mo. 1899. And the latter 
was one of the seven statutes upon which 
was based the historic quo warranto anti- 
monopoly proceeding in this state against 
the Standard Oil Company.” That decision 
said the statutes there involved were “limited 
in their scope and operation to persons and 
corporations dealing in commodities, and 
(did) not include combinations of persons 
engaged in labor pursuits.” And that ob- 
servation was later quoted in the /nterna- 
tional Harvester case, supra.’ But it should 
be explained that the Standard Oil case was 
filed in this court in 1905; and that at that 
time Sec. 8966, supra, did not contain the 
word “transportation.” It was added when 
the statute was repealed and re-enacted in 
its present form as Sec. 8965, by Laws Mo. 
1907, p. 377. 


{Federal Sherman Anti-Trust Act] 


In the Federal field the Sherman Anti- 
Trust Act,’ broadly denounces “every con- 


6 Lohse Patent Door Co. v. Fuelle,.215 Mo. 421, 
444 (1), 445 (4), 114 S. W. 997, 1002 (1), 1003 (2), 
128 A. S. R. 492, 22 L. R. A. (N. S.) 607; State 
ex rel. Star Pub. Co. v. Associated Press, 159 
Mo, 410, 456, 60 S. W. 91, 104-5 (6), 81 Am. St. 
368. 

1 State ex inf. Atty. Gen. v. Standard Oil Co., 
218 Mo. 1, 370-1, 116 S. W. 902, 1016 (35): af- 
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tract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade 
or commerce among the several states, or 
with foreign nations.” Yet it has always 
been construed to apply to combinations of 
professions or services in restraint of trade 
in a proper case. Thus [with special refer- 
ence to our Associated Press case *] it should 
be noted that the United States Supreme 
Court recently held® the methods of that 
Association tended “to frustrate the free 
enterprise system”, and affirmed a decree of 
the District Court enjoining the enforcement 
of its by-laws insofar as they permitted the 
members thereof to exclude non-member 
competitors therefrom and forbade the former 
to sell news to the latter or to competing 
news agencies. In other words, it outlawed 
what was equivalent to a closed shop in the 
service of furnishing news to publishers. 
Likewise, in another recent decision,” judg- 
ments were affirmed without dissent con- 
victing'members of the medical profession 
of conspiring to boycott a Group Health As- 
sociation by refusing to render professional 
services to the members thereof, and by 
coercing other physicians to do likewise. 
So, also, of the service of furnishing moving 
picture films. The Sherman Act was also 
applied to labor organizations, but only in 
given circumstances as will be noticed later. 


[Lohse Case] 
Going back to our state decisions. In the 
Lohse case, supra,’ decided in 1908, this 


Court reversed a ruling below sustaining a 
demurrer to the plaintiff’s petition for an 
injunction, and held it stated a cause of ac- 
tion. The petition alleged in substance: 
that the plaintiff conducted a planing mill 
business employing non-union labor; that 
the defendant members of a carpenters’ union 
in order to prevent plaintiff and any others 
in like situation from employing such labor, 
and to create a union monopoly and closed 
shop, had boycotted plaintiff’s business and 
conspired to quit the service of any person 
buying materials from it, and to induce the 
members of other unions in the same gen- 
eral industry, and contractors and lumber 
dealers, to do the same: that the defendants 
further threatened the plaintiff and its custo- 
mers with strikes and lockouts if it did not 
accede to the defendants’ demands, and in 
some instances did actually cause them; by 
all of which plaintiff’s customers were in- 


firmed, 224 U. S. 270, 56 L. Ed. 760, 32 S. Ct. 
406. 

2155 Ui. (Cy As; 

9 Associated. Press v. U. 8., 
L. Ed. 2013, 65 S. Ct. 1416. 

10 American Med. Ass’n v. U. S., 317 U.S. 519, 
529, 87 L. Ed. 434, 63 S. Ct. 326. 

1’ Paramount-Famous Lasky Corp, v. U. S8., 
282 U. S. 30, 75 L. Ed. 145, 5 S. Ct. 42. 
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timidated, to its irretrievable injury and 
damage. 

The opinion in this Lohse case conceded 
“that labor organizations might be proper 
subjects for legislative control and regula- 
tion,” but added that the Legislature had 
not done so. Then it went on to say the 
authorities seemed uniform in holding that 
‘“Sndividuals have a perfect legal right to 
form labor organizations for the protection 
and promotion of the interests of the labor- 
ing classes, and deny the power to enjoin 
the members of such organizations from 
peaceably ‘withdrawing from the service of 
the employer.” In other words, they had 
the right to join a union and to participate 
in its legitimate activities, and to strike. 
But then it proceeded to hold they did not 
have the right to boycott an employer “re- 
gardless of the name by which it is known.” 


The opinion apparently is based on the 
common law and sets out lengthy quota- 
tions from many decisions of other states. 
At the close thereof the conclusion announced 
was that a conspiracy of two or more per- 
sons to injure and destroy the business of 
a person by means of a boycott is illegal. 
And a distinction was drawn between labor 
organizations, as such, on the one hand, 
formed for the direct purpose of advancing 
the interests of the laboring classes with 
only an incidental or indirect effect in re- 
straint of trade; and on the other hand boy- 
cotts, which “have for their direct object 
the immediate effect to injure and damage 
the business of persons at whom they are 
directed, and thereby compel them to dis- 
charge the non-union laborers, and thereby 
indirectly and incidentally protect and benefit 
the parties to the combination or conspiracy.” 
In effect the decision held the conspirators 
would not be heard to say their paramount 
object was merely to benefit themselves. It 
is much like Bedford Cut Stone Co. v. Jour- 
neymen S. C. Assn, 274 U. S. 37, 71 L. Ed. 
916) 47-SA Ct 5224 5404 TRO, 


We must interpolate here that the Lohse 
case should not be considered authority on 
the point that Sec. 8301 does not cover labor 
combinations in restraint of trade or com- 
petition, when outside the legitimate orbit 
of such organizations. It, also, was brought 
here early in 1906, and of course originated 
in the circuit court prior to that—all long 
before the statute was enacted in its present 
form in 1907. But that point is not crucial. 
It is conceded the instant case is also founded 
on the common law, and a large number of 


212 C. J. p. 593, § 124: p. 595, 8§ 131,7132;5 
DP. 596-7, §§ 133-138; 41 C. J. p. 168, § 164; p. 170, 
§ 166; 15 C. J. S., pp. 1012-4, §12; 28 Am. Jur. 
p. 317, § 125; 31 Am, Jur. p. 961, § 260, p. 962, 
§ 261; Annotations: 6 A. L. R. p. 909; 16 A. L. R. 
Pp. 230; 27 A. L. R. p. 651; 32 A. L. R. p. 779; 52 
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state decisions have held labor boycotts are 
illegal.” 


[St. Louis Court of Appeals Cases] 


Appellants urge upon us two cases de- 
cided by the St. Louis Court of Appeals.” 
In both of these the facts were much like 
those here. The plaintiff in each operated 
an open shop planing mill, of which there 
were about twenty in St. Louis. There were 
also four or five closed shop mills. The 
defendants belonged to a carpenters’ union 
with jurisdiction over both carpenters and 
planing mill workers. They attempted to 
unionize the non-union mills, and boycotted 
them and their products by making a trade 
rule prohibiting union carpenters from handl- 
ing or erecting millwork not bearing the 
union label. Both decisions distinguished 
the Lohse case on the ground that it turned 
on a demurrer to the plaintiff’s petition, 
which admitted all the allegations thereof, 
whereas in the two planing mill cases the 
evidence was that the defendants were not 
actuated by malice or a primary design to 
injure the plaintiffs or any other non-union 
employer, but only by the prime purpose of 
bettering their own conditions in the plain- 
tiffs’ mills and all other non-union mills. 


This raises the same question we have al- 
ready discussed. We have reexamined the 
long petition in the Lohse case, and are un- 
able to find that it anywhere charged malice 
upon the part of the defendants therein. All 
it did was to allege the facts concerning the 
combination between the defendants and 
the boycott, with the further charge of an 
intention to injure the plaintiff and other 
open shop employers in like business, and 
thereby coerce a closed union shop. The 
only material difference between the Lohse 
case and the two cases under review is, that 
in the latter the defendants’ testimony dis- 
claimed any primary design to injure the 
plaintiff. But it must have been and was 
known to all of them that the necessary and, 
in fact, intended result of their action was 
to injure the business of the non-union mills 
and thereby coerce a closed shop with re- 
sultant’ benefit to them. The defendants had 
a right to strike and to advocate their cause 
by peaceful picketing, etc., but coercion and 
intimidation of third persons into withhold- 
ing their patronage from the plaintiffs, would 
be entirely different. 


The concluding part of the Lohse opinion, 
as we read it, expressly denounces boycotts 
as an illegal exercise of labor’s rights under 


A. L. R. p. 1144; 54 A. L. R. p. 806; 116 A. L. R. 
pp. 484, 513. 

18 Crescent Planing Mill Co. v. Mueller, 234 
Mo. App. 1243, 123 S. W. (2a) 193; Frank 
te Planing Mill Co, v. Mueller, 154 S. W. 

610. 
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the common law—and their rights are no 
broader under Sec. 8301. When all is said 
and done, the question must be answered 
whether a combination of employers would 
have the same rights under the common law 
and that statute as were claimed by the de- 
fendants in the two planing mill cases. The 
opinions therein cite as authority one case 
from New York and two from California, 
both populous and highly industrialized states. 
And it appears from the Pierce case that 
California at the time had a statute limiting 
the meaning of the word “conspiracy” and 
the use of injunctive process in labor disputes. 


[Federal Decisions] 


Appellants also rely on several decisions 
of the United States Supreme Court and 
one other Federal decision upholding the 
right of union labor to strike and engage in 
peaceful picketing as a matter of personal 
liberty, free speech and assemblage under 
the First and Sec. 1 of the Fourteeenth 
Amendments, which cover the same ground 
as Secs. 8, 9 and 10, Art. 1, Constitution of 
Missouri, 1945. They argue that their re- 
fusal to handle for their own employers the 
milk brought to the processing plants by 
non-union haulers, and respondent in par- 
ticular, was a means of persuasion and came 
within the constitutional right of free speech. 
Specifically, they invoke the Stapleton case 
just cited below. And that decision did hold 
unconstitutional Sec. 12 of the Kansas Session 
Laws, 1943, c. 191, which forbid any person, 
as the opinion states, “to refuse to handle, 
install, use, or work on particular materials 
or equipment and supplies because not pro- 
duced, processed, or delivered by members 
of a labor organization.” It appears from 
Shepard’s U. S. Supreme Court Citations 
that an appeal in the Stapleton case was dis- 
missed on November 13, 1945, by stipulation, 
costs to be equally divided. 


As we read the Stapleton opinion, the hold- 
ing therein is not based on the right of free 
speech, but on the personal right “to choose 
the terms and conditions under which one 
will work, like” the right of free speech, 
which is the language of the opinion. Un- 
doubtedly unionized employees would have 
the right to quit work or to refuse to accept 
employment because of undesirable condi- 
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tions, or for any other reason, even an un- 
worthy one [absent a contract to the con- 
trary]. Hunt v. Crumboch, 325 U. S. 821, 
89 L. Ed. 1954, 64 S. Ct. 1545. But if, for 
instance, in this case they had conspired 
with their own employer to restrain com- 
petition in the interstate marketing of milk 
they would have been liable under the Sher- 
man Anti-Trust Act, even though they acted 
in furtherance of their own interests ; whereas, 
if they merely confederated with each other 
for a like purpose they would not be liable 
under that Act. Allen Bradley Co. v. Local 
Union No. 3, etc., 325 U. S. 797, 89 L. Ed: 
193965 ‘Si Ct 1545: 


This shows labor conspiracies in some 
circumstances are still under the ban of the 
Sherman Anti-Trust Act. In other words, 
outside of the fundamental guarantees in the 
Bill of Rights in the Federal and State 
Constitutions, the question of the legality 
of such combination is one of statutory law, 
not constitutional law. And the right to boy- 
cott for coercive purposes is not one of 
those fundamental rights, so far as we are 
aware. The history of the Federal legisla- 
tion on this general subject is reviewed in 
the Allen Bradley case last cited above, be- 
ginning with the Sherman Anti-Trust Act, 
originally enacted in 1890, and followed by 
the Clayton Act,” originally enacted in Octo- 
ber, 1914; the Norris-LaGuardia Act,” en- 
acted in March, 1932; and the Wagner 
National Labor Relations Act,” enacted in 
July, 1935. 


[Question Is Statutory] 


This history shows the question of boycotts 
in aid of labor conspiracies has always been 
regarded as statutory. A number of Federal 
decisions on the point are cited in the anno- 
tations in 15 U. S. C. A. notes 143, p. 44 
and 160, p. 58. Comparatively it was only 
recently that the Sherman Anti-Trust Act 
was practically shorn of its application to 
labor conspiracies, by such provisions as 
Sec. 17 of the Clayton Act declaring “the 
labor of a human being is not a commodity 
or article of commerce,” and legitimizing 
labor, agricultural and horticultural organ- 
izations for mutual help; and Sec. 52 of that 
Act and nearly all the provisions of the 
Norris-LaGuardia Act restraining the use of 
injunctive process in labor, disputes. 


14 Bassert v. Dhury, 221 N. Y. 342, 117 N. E. 
582, Ann. Cas. 1918 D, 661; J. F. Parkinson Co. 
v. Bldg. Trades Council, 154 Cal. 581, 98 Pac. 
1027, 21 L. R. A. (N. S.) 550, 166 Ann. Cas. 1165; 
Pierce v. Stablemen’s Union, 156 Cal. 70, 103 
Pac. 324. 


% Senn v. Tile Layers Protective Union, 301 
U. S. 468, 81 L. Ed. 1229, 67 S. Ct. 857; Thorn- 
hill v. Alabama, 310 U. S. 88, 84 L. Ed. 1093, 60 
§ Ct. 736; A. F. of L. v. Swing, 312 U.S. 321, 
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85 L. Ed. 855, 61 S. Ct. 568; Bakery & Pastry 
Drivers & Helpers v. Wohl, 315 U. S. 769, 86 
L. Ed. 1178; 62 S. Ct. 816; Stapleton v. Mitchell, 
60 Fed. Sup. 51, 61 (15). 

w%w15 U. S. C. A. §§ 12-27, pp. 185-318; 28 
U.S. C. A. §§ 381-383, pp. 247-254; 29 U.S.C. A. 
$552, Ds) 4. 

729 U. S. C. A. §§ 101-115, pp. 47-83. 

13829 U. S. C. A. §§ 151-166, pp. 84-438. 
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[Missouri Law Similar to Federal Prior to 
Clayton, Norris-LaGuardia and Labor 
Relations Acts] 


Furthermore, Sec. 113(c) of the Norris- 
LaGuardia Act in defining a “labor dispute” 
said it will be that “regardless of whether 
the disputants stand in the proximate rela- 
tion of employer and employee” thereby in- 
cluding secondary boycotts.” Sec. 152(9) of 
the National Labor Relations Act reiterates 
this provision, and the whole Act validates 
closed shop unions. We have no such stat- 
utes in Missouri. Our law remains the same 
as the Federal law was before the passage 
of the three Acts mentioned in the last para- 
graph. And in the absence of an authori- 
tative decision to the contrary, we follow 
our Lohse case, supra,’ and hold the conspir- 
acy between appellants violated Sec. 8301 of 
our statutes and the common law, and was 
not protected by the First and Fourteenth 
Amendments, and Secs. 8, 9 and 10, Art. 1, 
Const. Mo. 1945. 


[Milk Wagon Drivers Cases] 


Appellants contend the Milk Wagon Driv- 
ers case just cited establishes that a bona 
fide labor dispute existed between them and 
the respondent, within the meaning of Sec. 
113(c) of the Norris-LaGuardia Act and 
Sec. 152(9) of the National Labor Relations 
Act. They concede the two Acts are not 
binding in this controversy but maintain we 
should rule in accordance with them as a 
matter of public policy. In that case A. F. L. 
union employees of dairies delivering milk 
to consumers in Chicago, picketed stores 
which retailed milk at cut prices. The stores 
were supplied by other dairies, ‘‘vendors” 
and a Wisconsin co-operative farm products 
association, all of which delivered the milk 
to the stores through C. I. O. union em- 
ployees. The latter brought injunction against 
the members of the picketing union and the 
co-operative association. Primarily, it was 
a contest between the two unions. 


The decision held a bona fide labor dis- 
pute existed under the Norris-LaGuardia 
Act. Another similar case is Milk Wagon 
Drivers Union, No. 753 v. Meadowmoor Dair- 
A VES, AROSE SPAY Ay Mb IGE SO, Gil 
S. Ct. 552. In these two cases the em- 
ployees were in fact hired employees, and 
the “vendors” were jobbers who bought and 
resold the milk. Respondent answers that 
the cases are not in point because it is con- 
ceded here the hired truck drivers may be 
unionized and he is neither a hired em- 
ployee, nor a jobber, but is in fact an inde- 


19 Lauf v. HE. G. Skinner & Co., 303 U. S. 323, 
82 L. Ed. 872, 58 S. Ct. 578; Milk Wagon Drivers 
Union, Local No. 753 v. Lake Valley Farm 
Products, Inc., 311 U. S. 91, 85 L. Ed. 63, 61 
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pendent contract hauler engaged solely in 
the transportation of the milk. 


[Hearst Case Distinguished] 


Replying to that, appellants cite N. L. R. B. 
v. Hearst Publications, Inc., 322 U. S. 111, 
88 L. Ed. 1170, 64 S. Ct. 851, which held 
that newsboys selling Hearst newspapers on 
the streets of Los Angeles full-time at es- 
tablished spots or corners designated by the 
publisher’s district managers, were ‘“em- 
ployees” within the meaning of Sec. 152(3) 
of the National Labor Relations Act. In so 
ruling the decision held the word “em- 
ployee” as used in the Act is not a word of 
art, but must “take color from its surround- 
ings”; and “that its applicability is to be 
determined broadly, in doubtful situations, 
by underlying economic facts rather than 
technically and exclusively by previously 
established legal classifications.” 

In our opinion the facts here are very dif- 
ferent from those in the Hearst case, supra. 
Furthermore, Sec. 152(3) of the National 
Labor Relations Act also provides the term 
“employee” does not “include any individual 
employed as an agricultural laborer.” Ap- 
plying here the broad rules of interpretation 
stated in the Hearst case, and consulting the 
underlying economic facts, is respondent an 
agricultural laborer? The facts proven are 
that the milk processors in Jackson County, 
with perhaps slight exceptions, do not as- 
sume the burden of transporting the milk 
from the farms to their plants, or the ex- 
pense involved, or the risk of its spoilage 
or of tort liability for personal injury, and 
the like. 

The milk producers are required to de- 
liver the fresh unprocessed milk to the plants 
as the last step in its production. In order 
to avoid tort liability and the distractions of 
labor disputes and the loss of time from 
farm work which would result if each of the 
many producers personally delivered his own 
milk, they have established milk routes 
which were owned and operated by con- 
tract haulers who furnish their own equip- 
ment and were at the time licensed by the 
Office of Defense Transportation and the 
Missouri Public Service Commission. Some 
of the producers’ own routes, which in some 
instances can be very conveniently operated 
by hired farm hands as a part of the farm 
work. The evidence about the bidding for 
these routes indicates that the contract milk 
haulers make considerable money from their 
routes, but the amount is not shown. Under 
the union scale of $38.50 per week they 
would get $2000 per year, with the amount 
of overtime pay, if any, not shown. 


S. Ct. 122; U. 8. v. A. F. of M., 47 Fed. 304: 
affirmed, memo. No. 670, 318 U. S. 741, 87 L. Ed. 
1120, 63 S. Ct. 665. 
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Products Co. (Del.) et al. 


| Plaintiff Milk Hauler Held Independent 
Contractor] 


We hold the respondent was an independent 
contractor under our state law.” Neither 
the producers on the milk route nor the 
Producers Association had or claimed any 
right to control over the details of his work 
or his physical conduct. He could and did 
hire his own assistants. The fact that the 
Producers Association could determine the 
destination of the milk, and could change 
the routes, and that the producers’ contracts 
with the haulers were made subject to the 
former’s contracts with the Association did 
not create a relation of master and servant. 


[Milk Hauler Held Agricultural Laborer] 


And in our opinion he was not an em- 
ployee but an agricultural laborer within the 
meaning of Sec. 152(3) of the Nationa] Labor 
Relations Act. If the Producers Associa- 
tion had hired the haulers as servants directly 
or indirectly for commercial or manufactur- 
ing purposes, or processing connected there- 
with, it seems they would have been “em- 
ployees”, though dealing with farm prod- 
ucts.” But the holdings are the other way 
where the work is a part of the production 
of an agricultural commodity, as. was con- 
ceded in the Edinburg and North Whittier 
cases just cited, and was held in two others.” 
It has been expressly ruled that workers on 
a dairy farm processing and delivering milk 
are agricultural laborers under the Unem- 
ployment Compensation Act of the State of 
Washington. State v. Christensen, 18 Wash. 
(QD) UW NV (2a) SID, EO Ee IR NO 
And this court has held “agricultural labor” 
includes the horticultural labor of a florist 
in growing flowers, under our Compensation 
Act. St. Louis Rose Co. v. Unemployment 
Comp. Commission, 348 Mo. 1153, 159 SW. 
(2d) 249. 

[Public Policy] 


On the matter of Public policy. Sec. 102 
of the Norris-LaGuardia Act and Sec. 151 of 
the National Labor Relations Act both contain 
declarations of public policy, based on the 


inequality of bargaining power of the indi- 
vidual laborer as against corporate and other 
forms of ownership association. For the 
same reason, Sec. 17 of the Clayton Act 
legitimized both labor and agricultural or- 
ganizations. It was to protect the weak 
against the strong. Now the conditions are 
reversed. Labor organizations have ac- 
quired overpowering strength. The union in 
this case is sponsored not only by a national 
but an international union. 

It proposes to invade an extensive rural 
area and coerce the contract miilk haulers 
into its membership or destroy their busi- 
ness by rejecting the milk they deliver to 
the processing plants. The hauling is a part 
of the milk production and is essentially 
agricultural, as much so as herdsmen and 
feed raisers for the dairy herds. It is fur- 
thermore a vital food. In our view state 
public policy does not lend itself to a fur- 
therance of such an objective. 


[Cause Affirmed and Remanded for Redraft- 
ing of Decree] 

We think the judgment below should be 
affirmed. But the decree is too broad. It 
enjoins the appellants 
“and all persons claiming under or acting under 
the direction or authority of them, or ahy of 
them, from hindering, interfering with, prevent- 
ing or endeavoring to prevent, interfere with 
or hinder in any respect whatsoever, the receipt, 
unloading and processing of any milk carried in 
any truck operated or caused to be operated by 
the plaintiff, the said Steve Rogers, his agents, 
employees or representative, to the said Borden 
Dairy Company, in Kansas City, Missouri.’’ 


The appellants would have a constitutional 
right by peaceful picketing and persuasion 
and means not involving violence, intimida- 
tion and coercion to advocate the cause of 
their union and thereby advance their own 
interests. A similar criticism was made of 
a decree in the Lauf case, supra. For this 
reason the cause is affirmed and remanded 
with directions to redraft the decree in such 
manner as to obviate the criticisms specied 
in the Lauf case. 

All concur. 


{7 57,500] The Winkler-Koch Engineering Co. v. Universal Oil Products Company 
(Delaware), Universal Oii Products Company (South Dakota), Shell Union Oil Corpora- 
tion, Standard Oil Company of California, Atlantic Refining Company, Gasoline Products 
Company, Inc., Standard Oil Company (Indiana), The Texas Company, M. W. Kellogg 
Company, Standard Oil Company (New Jersey), Gulf Oil Corporation. 

In the District Court of the United States for the Southern District of New York. 


Civil Action No. 30-165. October 11, 1946. 


2 State ex rel. Chapman v. Shain, 347 Mo. 308, 
313 (1, 2), 147 S. W. (2d) 457, 460 (2). 

2N. L. R. B. v, Holtville Ice & Cold Storege 
Co., 148 Fed. (2d) 168; N. L. R. B. v. Edinburg 
Citrus Ass’n, 147 Fed. (2d) 353, 354 (2): 
N. L. R. B. v. Potato Growers, Inc., 144 Fed. 
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2 Vives v. Serrales, 145 Fed. (2d) 552, 555 
(1, 2); Gaylord Guernsey Farms v. Jones, 41 
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A corporation is “an inhabitant” (within the meaning of Section 12 of the Clayton 
Anti-Trust Act) only of the state of its incorporation. 


If a corporation is not “an inhabitant” of the district, process can be served on it only 
if, at the time of service, it was “found” within the district. If it were not found in the 
district, process would not be within the statute even though the corporation was “trans- 
acting business” in the district. A finding that a corporation is “found in a district re- 
quires a greater amount of “doing business” than a finding of “transacting” business 
requires. A Delaware corporation, whose principal place of business was in Chicago, was 
held to be “found” in New York when it maintained an office in New York for the purpose 
of conducting business, particularly that of licensing and of supplying engineering service 
and advice. There is no requirement that there be a continuous flow of goods into the 
district to sustain a finding that a corporation is “found” there. 


A corporation is “transacting business” within a district (within the meaning of Section 
12 of the Clayton Anti-Trust Act) if its business there is of a substantial character and is 
continuous as distinguished from single or isolated transactions. Business transacted by 
a subsidiary does not constitute business done by the parent company if the subsidiary 
maintains a separate legal entity, unless the subsidiary appears to be used as a blind to 
defeat public convenience. A Delaware corporation, whose principal place of business was 
in California, was held not to be “transacting business” in New York when it was not quali- 
fied to do business in New York, had no employee resident therein, owned no real estate 
therein, did no manufacturing therein, held no stockholders’ or directors’ meetings therein, 
and made no collections therein. The corporation was held not to be “transacting business 
through its wholly-owned subsidiary when the subsidiary was a New York corporation 
performing services for and receiving compensation from various subsidiaries and affiliates, 
and maintained its own board of directors, corporate books and records, and bank accounts, 
and was adequately capitalized. However, an Indiana corporation, having its principal 
place of business in Chicago, was held to be “transacting business” in New York through 
its eastern sales representative, when there was both solicitation of sales and sales in this 
district, continuous in course and of a substantial nature. 


See Sec. 12, Clayton Act Annotated, Vol. 1, f 2032. 


For plaintiff: Paul Kolisch, New York, N. Y. (J. Bernhard Thiess, Thorley Von Holst, 
Sidney Neuman, Robert W. Poore, Thiess, Olson & Mecklenburger, all of Chicago, Illinois, 
of Counsel). 


For defendants: Dwight, Harris, Koegel’& Caskey, for Universal Oil Products Com- 
pany and Standard Oil Company (Indiana) (Ralph S. Harris, John R. McCullough, Fred- 
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Before BRIGHT, United States District Judge. 


Opinion 

This action is brought under section 4 of 
the: Claytomeact Io, Oss Ges 15" 5o eotat 
731, to recover treble damages for an al- 
leged violation of the Sherman Act. The 
defendants Universal Oil Products Com- 
pany of Delaware, Standard Oil Company 
of California, and Standard Oil Company 
of Indiana, move for an order declaring that 
service of process upon each of them is a 
nullity, that this court is without jurisdic- 
tion over them, and that the venue in this 
district is improper, none of them being an 
inhabitant, or found, or transacting business 
here. Universal also contends that service 
of process upon it in this district was im- 
proper, because it is not an inhabitant of 
or found in this district. 

Under section 12 of the Clayton Act, 15 
U.S. C., section 22, a suit such as this may 
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be brought in the judicial district where the 
corporation is an inhabitant, or where it 
may be found or transacts business; and 
process may be served in the district of 


which it is an inhabitant or wherever it may 
be found. 


The questions to be decided are, whether, 
at the time of service of process, Universal 
was “found” in this district, and whether 
Standard of California and Standard of Indi- 
ana were then “transacting business’ here. 


None of these defendants is or was an 
inhabitant here. A corporation resides in 
and is an inhabitant of the state of its in- 
corporation. 


Universal Oil Products Company 


Universal is a Delaware corporation, has 
its principal place of business in Chicago, 
Illinois, and a small office in New York City. 
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The summons and complaint were served 
upon Thomas W. Bowers, chairman of its 
board of directors, on March 29, 1945, at 
New York City. 

Under section 12 of the Clayton Act above 
referred to, this corporation not being an 
inhabitant of this district, process could only 
be served upon it if at the time of service 
it was “found” here. If it were not “found” 
here, service of process here would not be 
within the statute even though the corpo- 
ration is shown to have been “transacting 
business” in this district. 


In the determination of whether or not 
Universal was “found” here, a consideration 
of the nature of its business at the time of 
service of the process (International Har- 
vester v. Kentucky, 234 U. S. 579-585) is im- 
portant: 


As shown by its briefs and other papers, it 
was engaged in conducting research and ex- 
perimental work for the purpose of inventing 
and developing processes and practices for the 
refining of crude oil to make gasoline and other 
petroleum products; procuring patents covering 
such processes and practices and licensing the 
use thereof, whether patented or unpatented; 
furnishing engineering services to licensees; and 
selling catalysts and inhibitors used in certain 
refining processes. The licensing business con- 
sisted of granting licenses to refiners of petro- 
leum products to use all or some of the patents 
and patented processes owned by Universal. 
None of its licensees maintained any refinery 
within the Southern District of New York. The 
servicing phase of the business consisted of 
supervising the design, construction and initial 
operation of licensees’ refining units and in 
passing on to these licensees technical ‘‘know- 
how.”’ The catalysts and inhibitors sold by Uni- 
versa] are manufactured for Universal by others 
at manufacturing plants located outside this 
district. It had approximately 250 employees in 
its research laboratory at Riverside, Illinois, and 
about 350 others who were employed in or 
worked out of its executive, engineering and 
sales offices in Chicago. The services of all of 
its employees, except a Mrs. Mix, were per- 
formed within the State of Illinois, with the 
exception of between 60 and 80 safety engineers, 
servicemen and salesmen, who, from time to 
time, traveled outside of Illinois for the purpose 
of negotiating licenses, supervising the installa- 
tion and operation of apparatus and equipment 
to practice its processes, and servicing refining 
equipment in the event the same should become 
necessary. It has never licensed a single re- 
finery or other manufacturing plant of any kind 
located within this district. Mrs. Mix was the 
only employee of Universal stationed in its 
New York office, and was there employed as 
receptionist, stenographer and telephone cpera- 
tor. That office has been maintained since Sep- 
tember 21, 1944. 

Prior to 1939, Universal maintained in New 
York an office in which there were stationed 
one Halle, the president of the corporation, 
Behrens, the secretary, a house lawyer, a sales 
engineer and six clerks. After 1939, the office 
force was reduced to Halle and a clerical staff 
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consisting of his secretaries, a telephone opera- 
tor, and a receptionist. In May 1944, following 
the death of the president, Mr. Halle, Universal 
vacated the large office and moved to the smaller 
office in which Mrs. Mix was the sole empioyee 
and which is maintained at an annual expense 
of over $7,000. 


The affidavits and the testimony of Mrs. Mix 
reveal that her duties were to receive incoming 
ealls and refer callers to the main office in 
Chicago, to receive mail and forward it to the 
proper officer or employee of Universal in Chi- 
cago, to receive callers and inform them that 
Universal’s office is located in Chicago, and to 
obtain transportation and hotel reservations for 
those employees of Universal who had occasion 
to come to or pass through New York. In 
February, 1945, the assistant treasurer of Uni- 
versal, in an application for residence telephone 
service for Mrs. Mix, described her duties as 
being primarily of an ‘‘administrative nature,’’ 
and that she was responsibie for correspondence 
and inquiries received from licensees, the major 
oil companies and various governmental agencies 
pertaining to Universal's activities; its traveling 
engineers kept in constant communication with 
her, so that their whereabouts might at all 
times be determined: For her Services, Mrs. 
Mix received a salary of $200 per month, re- 
cently raised to $260 per month. The office diary 
of Mrs. Mix shows that the New York oflice was 
used by Universal employees for purposes of 
holding conferences and making telephone calls 
to, and receiving them from, the many persons 
in New York with whom they had business 
dealings. During the period from September, 
1944, through October, 1945, there were made 
from the office, 268 long distance telephone calls, 
of this number 113 were personal calls of Mrs. 
Mix, 54 were calls to Universal’s Chicago office, 
the balance of the calls ranging from 200 to 700 
per month were not explained. 


At the time of the service of process, the 
Board of Directors of Universal consisted of 
Messrs. Thomas Bowers, Ralph S. Harris, Guy 
E. Reed, Kenneth H. Rockey and Joseph G. 
Alther, three of them residing or doing business 
in New York City. Each of these directors, with 
the exception of Alther, was elected by Guaranty 
Trust Company of New York, the holder of all 
the voting stock and other securities of Uni- 
versal, at a meeting of stockholders held at the 
office of Guaranty Trust Company of New York, 
140 Broadway, New York City, in December 
1944, The first action taken by the Board of 
Directors was that of convening in December 
1944 for the purpose of choosing Thomas W. 
Bowers as their chairman at an annual salary of 
$10,000. From June 1, 1944 through the month 
of May 1945, the Board of Directors, in which 
the Certificate of Incorporation and By-Laws 
vested the management of the property, affairs 
and business of the corporation, held five meet- 
ings in New York. To each of these meetings, 
the treasurer of the corporation was required 
to travel from Chicago to have statements avail- 
able for the board; for one of the meetings the 
comptroller traveled to New York. Although 
not a director, Behrens, the corporation’s secre- 
tary located at Chicago, also attended the meet- 
ings. At these meetings, the Board approved, 
ratified and confirmed, the action of the officers 
in executing a number of license agreements in 


q{ 57.500 


Court Decisions 
Winkler-K och Engineering Co. v. Universal Oil 


11-11-46 
Report 101 


Products Co. (Del.) et al. 


the name of the corporation, the action of the 
officers of the corporation in executing agree- 
ments providing for the rendition by Universal 
of engineering services to various companies, as 
well as for the exchange of patent rights and 
technical information, and the action of officers 
of the corporation in committing Universal to a 
reduction of royalties. At one of the meetings, 
the Board of Directors approved new forms of 
licenses and other agreements to be used by 
the company in the conduct of its patent licens- 
ing business. At others, it heard reports on, 
and considered the litigation in which the com- 
pany was involved, and the various claims which 
were being preferred by and against the com- 
pany; and in several instances the Board ap- 
proved, ratified and confirmed the action of the 
officers of the corporation in settling certain 
claims and in disposing of litigation brought 
by the company. The Board also considered 
and took action upon reports of the accounting 
and auditing firms retained by the corporation 
regarding fiscal affairs and accounting policies, 
as well as budgets and financial statements pre- 
pared by such accounting firms and by the 
employees of the corporation. The corporate 
minute books were kept in New York until some 
time after the service of process on Universal. 


Under section 20 of the by-laws of Universal, 
Mr. Bowers, as chairman of the Board of Direc- 
tors, shall have general supervision of the busi- 
ness of the corporation and over its several 
officers, subject however, to the contro] of the 
Board of Directors; he shall preside at all meet- 
ings of the Board of Directors and stockholders 
and shall perform such other duties as may 
from time to time be assigned to him by the 
Board of Directors. Following his election as 
chairman, Bowers was in constant communica- 
tion with Mrs. Mix, also met with Behrens sev- 
eral times in New York and discussed with him 
the background and past history of the company 
in connection with certain legal matters which 
he was conducting for it. It does not appear 
that Bowers ever executed any contract on be- 
half of Universal. On several occasions he had 
meetings with persons other than employees or 
directors of Universal on matters affecting the 
affairs of Universal. On one occasion, accom- 
panied by Behrens, he called on R. J. Dearborn 
of the Texas Company and on another, also 
accompanied by Behrens, he called on Carlisle 
of the Standard Oil Company of New Jersey. 
The purpose of the calls was to clear up the 
complexities of some legal matters which 
Bowers was handling for Universal. At these 
meetings there did not appear to be any discus- 
sion of other matters between Universal and 
either the Texas Company or the Standard Oil 
Company of New Jersey. He also met one 
Bruce Brown, a director of Standard Oil Com- 
pany (Indiana) at the Universal office in New 
York and discussed with him matters involved in 
the present litigation. On another occasion he 
met with a Mr. Grant of the Pennzoil Co., one 
of Universal’s licensees. This meeting followed 
an exchange of correspondence between Bowers 
and Grant wherein the latter had attempted to 
get Universal interested in a ‘‘mining or oil’ 
venture. At the meeting Bowers listened to a 
more detailed explanation of the venture, and 
reported the substance of the talk to his asso- 
ciates in Chicago. 
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As to conferences with employees of Universal, 
in January 1945, Bowers called at Universal's 
New York office and met one Wilson, an em- 
ployee of Universal who conducted Universal’s 
negotiations with various licensees and prospec- 
tive licensees. At a later date, he met with 
Behrens and others, including the representa- 
tives from the Chicago office of Arthur Andersen 
& Company who had prepared an audit of 
Universal’s financial statements for the year 
1944, and who were about to submit a report on 
that audit to the Board of Directors at a meet- 
ing to be held the following day. 


During the period December 1, 1944, through 
October 11, 1945, employees of Universal met in 
New York with the representatives of the Trini- 
dad Leaseholds Ltd., one of Universal’s royalty- 
paying licensees on the following occasions: On 
December 1, 1944, E. F. Nelson, then in charge 
of Universal's engineering and development, met 
with some of the staff of Trinidad for the pur- 
pose of holding ‘‘technical discussions.’’ These 
discussions involved consideration of questions 
relating to increased aviation gasoline produc- 
tion at Trinidad’s refinery located on the Island 
of Trinidad in the British West Indies. In the 
fall of 1944, Dr. Bloch, a research chemist of 
Universal’s Riverside Laboratory, made two 
trips to New York to discuss with the members 
of Trinidad’s technical staff the possibility of 
producing chemicals at the Trinidad refinery. 
Over a period of approximately eight days, 
Belden, another employee of Universal met with 
members of Trinidad’s technical staff to discuss 
processes for the extraction of naphthenic acid 
from Trinidad’s crude oil at its refinery in Trini- 
dad. On March 6, 1945, Nelson revisited New 
York and joined Belden for further conference 
and discussions with the technical staff of Trini- 
dad. On June 8, 1945, Nelson and the president 
and vice-president of Universal met with one 
Blair, the head technical man of Trinidad. At 
this meeting, a project referred to as the ‘‘Trini- 
dad Survey’’ was discussed. Subsequent to this 
meeting there appeared among defendant’s rec- 
ords, accounting vouchers which referred to the 
“Trinidad Survey.’’ Defendant, however, main- 
tains that this survey was initiated in the late 
fal] of 1944 or the early spring in 1945 by a 
letter from Beaumont, the managing director of 
Trinidad, written to Alther, the vice president 
of Universal, in Chicago. Late in the spring of 
1945 Gerhold, a chemical engineer and one 
Sutherland, both members of the development 
department of Universal, met with representa- 
tives of Trinidad and engaged in a technical 
discussion with respect to the proposed installa- 
tion of a peutane isomerization unit in the 
Trinidad refinery. On June 18, 1945, G A. 
Bochman, the assistant treasurer of Universal, 
had telephone conversations with one Foster of 
Trinidad and then called on Foster. On June 
20, 1945, Gustav Egloff, one of the research 
chemists of Universal, had conversations with a 
Mr. Beaumont of Trinidad. On August 1 and 
2 and again on October 10, and 11 of 1945, 
Newton, one of Universal’s chemical engineers 
in the Surveys Department assigned temporar- 
ily to the carrying out of surveys at refineries, 
met with members of the technical staff of 
Trinidad. 


On November 6 and 7, 1944, representatives of 
the technical staff of Universal had conferences 
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in New York with representatives of the Asiatic 
Petroleum Company to review the proposed de- 
signs for a new plant to be erected by N. V. 
de Bataafsche Petroleum Maatschappy at 
Curacao, Venezuela. These discussions were 
based on flow charts and preliminary process 
specifications prepared by Universal. They also 
included a consideration of and agreement upon, 
changes to be made in the flow diagrams; in 
addition the conferees agreed that Universal 
would proceed with the detail flow diagrams on 
the cracking and reforming units, the design of 
various other matters being temporarily de- 
ferred pending arrival of a decision from the 
London office of Bataafsche. Also, the location 
of various parts of the refinery equipment was 
agreed upon. During the conferences, Universal 
delivered to Asiatic the drawing and preliminary 
process specifications which had been prepared 
by Universal. Thereafter, on February 20 and 
21, 1945, L. C. Huff, a Universal engineer, as- 
signed to follow the details of the Bataafsche 
job frora the viewpoint of technical equipment 
and the relation cf such equipment, conferred 
at New York with representatives of Asiatic and 
Bataafsche regarding the design of the two 
eracking units, a reforming unit and a poly- 
merization unit. On February 27, 1945, Univer- 
sal entered into an agreement with Asiatic 
Petroleum Corporation, under which Universal 
made available to Bataafsche its engineering 
services end technical information in connection 
with one thermal cracking unit, one thermal 
reforming unit, and one polymerization unit. 
There is no evidence to indicate where this 
agreement was consummated, although it was 
approved at a meeting of the Board of Direc- 
tors held in New York on May 2, 1945. 


As to other activities of Universal within the 
Southern District. an A. A. Reynolds, who was 
in charge of freight shipments, made three trips 
to New York during 1945. At these times he 
discussed with various parties the shipment of 
inhibitors. Some cf the persons with whom he 
talked were representatives of companies which 
purchased inhibitors from Universal. The ac- 
counting vouchers for one of these trips shows 
that the trip was for the purpose of ‘‘Inhibitor 
sales’’; for another trip, for the purpose of 
visiting ‘‘major companies regarding inhibitor 
and catalyst sales.’’ Another employee of Uni- 
versal, Dr. Lowry. a chemist in charge of Uni- 
sal’s inhibitor department, made frequent trips 
to New York in which he discussed inhibitors 
with the representatives of various Universal 
inhibitor customers. The record indicates that 
the object of these discussions was to have the 
companies with whom he visited buy inhibitors. 
He also transmitted to the inhibitor manufac- 
turers the information gathered from these 
discussions. Many of Lowry’s expense accounts 
state the purpose of these trips as ‘‘Inhibitor 
sales,’' although there is no evidence that Lowry 
ever secured an order within the Southern Dis- 
trict of New York. L. A. Mekler, one of Uni- 
versal’s engineers, made three trips to New 
York, during which he had discussions with rep- 
resentatives of the Soviet Government Purchas- 
ing Commission. Mekler was not in the sales 
department. Universal’s accounting vouchers 
show that the purpose of Mekler’s trips in July, 
1944, was ‘‘Sales foreign’’; that made in Sep- 
tember, 1944, was for the purpose of ‘‘Russia 
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Sales’; and that made in January, 1945, 
for the purpose of ‘‘U, S. S. R. Sales.”’ 


On July 24, 1942, the Petroleum Coordinator 
for War issued his Recommendation No. 41, 
which authorized Universal, Indiana, Shell De- 
velopment Company, Standard Oil Development 
Company, Texaco Development Corporation and 
the M. W. Kellogg Company to establish a cross 
licensing and licensing arrangement and to 
carry forward co-operative research and develop- 
ment work respecting certain catalytic cracking 
and reforming processes. The recommendation 
was approved by the War Production Board on 
August 7, 1942. In the early part of 1944, these 
parties entered into an agreement providing 
that Universal and the Kellogg Company would 
serve as “‘licensing agencies,’ it being contem- 
plated that the licensing agents would issue 
licenses under the patents of all of the parties 
in accordance with certain forms of license 
agreements approved by the parties and attached 
to the agreement. The agreement was executed 
by some of the parties within the Southern Dis- 
trict of New York and by others, such as Uni- 
sal, outside of the district. The negotiations 
which resulted in the issuance of licenses under 
the agreement took place outside the Southern 
District and the resulting licenses were executed 
by the licensees outside of the district. The 
original agreement and the subsequently granted 
licenses provided, however, that the legal rela- 
tions between the parties shall be determined 
in accordance with the laws of the State of New 
York. Pursuant to the original agreement repre- 
sentatives of Universal met with representatives 
of the other parties from time to time to discuss 
the terms and conditions and distribution of 
royalties provided for in the various licenses 
issued by the licensing agents. Eight of these 
meetings were held in New York, and others. 
were held outside of the Southern District. 


Other activities of Universal’s employees 
within the Southern District were as follows: 
J. S. Bogen visited New York a number of times. 
The only evidence of his activities lies in two 
entries in Mrs. Mix’s diary which state that on 
February 14, 1945. Mr. Tweedy, Anglo-American, 
called on Mr. Bogen, Mr. Verity, of the Foster 
Wheeler Company, a company engaged in refin- 
ery construction, phoned Mr. Bogen. Universal's 
travel authorizations and expense vouchers re- 
veal that these trips were for the purpose of 
attending scientific meetings. In November 
1944, Herman S. Block, one of Universal’s re- 
search chemists, was sent to New York to dis- 
cuss with members of the Trinidad Leasehold’s 
staff problems in connection with the manufac- 
ture of chemicals at Trinidad’s refinery. Gustav 
Egloff, one of Universal's research chemists, 
made many trips to New York to attend various 
society meetings. Universal’s expense vouchers 
charged these trips to ‘‘publicity.’’ M. D. Gil- 
christ, the head of Universal’s Commercial De- 
velopment Department, made a number of trips 
to New York. On that made in January, 1945, 
Gilchrist, together with Vavra, a Universal em- 
ployee, called on Dr. Carey of E. B. Badger & 
Company, a refinery construction firm, On Janu- 
ary 11, Gilchrist and Vavra called upon Messrs. 
Reminschneider and Kraft of the Lummus Com- 
pany, a refinery equipment construction com- 
pany, and also called on Dr. Carey of the 
Badger Company. On a trip in June, 1945, Gil- 
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christ had discussions at New York with repre- 
sentatives of two French companies, the Soviet 
Purchasing Commission, and the Burmah Oil 
Company. On June 5, 1945, he contacted repre- 
sentatives of the Ashland Company and A. John- 
son Company, both licensees of Universal, and 
on June 7, held several conferences in the New 
York office. E. H. McGrew, Universal’s chemical 
engineer in charge of the commercial manufac- 
ture of catalysts, made trips to New York in 
January, May, and July, 1945. The record re- 
veals that on January 15, McGrew had lunch 
with a Mr, Bonnett of the American Cyanamid 
Company, a licensee and manufacturer of Uni- 
versal catalysts. On January 17, 1945, he called 
on the Anglo-American Purchasing Company 
and on January 19 he called upon a Mr. Nehmes 
of the American Cyanamid Company. On Janu- 
ary 24, 1945, McGrew had lunch with Mr. Carrad 
of Imperial Chemical Industries, a Universal 
licensee. On January 26, he called on Mr. Bon- 
nett and later phoned Dr. Cholet of the General 
Chemical Company. On his May and July trips 
McGrew again contacted representatives of 
American Cyanamid. J. D. Seguy, an engineer 
of Universal, made numerous trips to New York 
for the purpose of conferring with counsel re- 
garding litigation in which Universal was in- 
volved. On one occasion he held a conference 
with a representative of the Koppers Company 
regarding the settlement of a claim which had 
been preferred by Universal against Koppers. 
This meeting took place on October 4, 1945; on 
October 16, 1945, an agreement settling the 
claim was made with the Koppers Company. 
S. R. Wilson, whose duties were primarily re- 
lated to the drawing of contracts and license 
agreements for Universal, made twelve trips to 
New York in the period June 1944 through Sep- 
tember 1945. The accounting vouchers reveal 
the following purposes for some of these trips: 
July, 1944: “‘License agreements’’; December, 
1944: ‘‘ecracking and chemical service’’; March, 
1945, ““C & C service.’’ The office diary of 
Mrs. Mix also reveals that on one occasion Wil- 
son telephoned and called on Mr. Schad of 
Asiatic; that he telephoned one Laurent, a rep- 
resentative of the former French Licensees of 
Universal and Mr. Bonnett of American Cyana- 
mid. In March 1945, while in New York, he 
called on Bonnett of American Cyanamid, and 
on Mr. Dearborn of the Texas Company. Dur- 
ing two trips in May, 1945, the office diary also 
indicates that Wilson was in contact with Carrad 
of Imperial Chemical Industries, Liebrecht of 
the Kellogg Company, Sharpe of the Texas Com- 
pany, and Norcross of the Standard Oil Develop- 
ment Company. Another Universal employee, 
G. B. Zimmerman, held on May 2 and 3, 1945, 
conferences at the Rockefeller Plaza offices with 
Messrs. Zavoico and Chadinoff, representatives 
of the French Petroleum Commission; and on 
May 4, 1945, he held a conference in the same 
offices with Messrs. Allibone and Downs, repre- 
sentatives of the Burmah Oil Company, a 
licensee of Universal. 


A corporation may be said to be “found” 
in a district when it is there present by its 
officers and agent carrying on the business 
of the corporation and doing business: there- 
in “of such nature and character as to war- 
rant the inference that the corporation has 
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subjected itself to the local jurisdiction, and 
is by its duly authorized officers or agents 
present within the district where service is 
attempted.” Peoples Tobacco Co. v. Ameri- 
can Tobacco Co., 246 U. S. 79-84-87. The 
word “found” seems to be synonymous with 
the words “doing business”. To justify a 
finding that a corporation is found in a dis- 
trict requires a greater amount of “doing 
business” than would justify a finding of 
“transacting business” referred to in sec- 
tion 12 of the Clayton Act. Hansen Packing 
Co. v. Armour & Co., 16 F. Supp. 784-786. 
The definition of “doing business” seems 
to me to have been amplified in International 
Shoe v. State of Washington, 326 U. S. 310- 
316-317-318, where it is said that due proc- 
ess requires only that in order to subject 
a defendant to a judgment im personam, 
if he be not present in the district of the 
forum, he have certain minimum contacts 
with it such that the maintenance of the suit 
does not offend traditional notions of fair 
play and substantial justice; presence in 
the state in this sense has never been doubted 
when the activities of the corporation have 
been continuous, substantial and systematic; 
casual presence or conduct of single or iso- 
lated items of activity are not enough; whether 
due process is satisfied must depend upon 
the quality and nature of the activity in rela- 
tion to the fair and orderly administration 
of the law. These statements are to a con- 
siderable extent a reiteration of what had 
already been written by Judge Learned 
Hand in Hutchinson v. Chase & Gilbert, 45 
F, (2) 139-141, where it is recorded: 


“It is difficult, to us it seems impossible, to 
impute the idea of locality to a corporation, 
except by virtue of those acts which realize its 
purposes. The shareholders, officers and agents 
are not individually the corporation, and do not 
carry it with them in all their legal transactions. 
It is only when engaged upon its affairs that 
they can he said to represent it, and we can see 
no qualitative distinction between one part of 
its doings and another, so they carry out the 
common plan. If we are to attribute locality to 
it at all, it must be equally present wherever 
any part of its work goes on, as much in the 
little qs in the great. * * * There must be some 
continuous dealings in the state of the forum; 
enough to demand a trial away from its home.” 


In that case, judgment of dismissal was 
affirmed. It involved a corporation whose 
business was that of “engineering manage- 
ment” of public utility corporations of whose 
shares the corporation owned a controlling 
interest. The suit was for services for the 
purchase for the defendant of certain shares 
of stock. Significantly Judge Hand said, 
“Had its (the defendant’s) business been 
primarily in dealing in the shares of public 
utility companies, and had it had a local 
agent, whose duty it was to bargain for 
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these, 11 may be that it could not escape 
(from the jurisdiction where sued) merely 
because he had no power to close purchases 
here, but must refer them to the home office. 
This was not the case.” 


I cannot find in the cases any absolute 
requirement that there must be a continuous 
flow of goods into the district in order to 
sustain a finding that a particular corpora- 
tion is found there. Here it seems obvious 
that the New York office was maintained, 
and employees and officers of the defendant 
frequently visited this district, for the pur- 
pose of conducting the business of the com- 
pany, particularly that of licensing and of 
supplying engineering services and advice. 
That office was maintained, partially if not 
largely, for the convenience of its licensees 
and customers. It presented a handy place 
for conferences, for inquiries and for other 
matters which from time to time were neces- 
sary to be accomplished in the business of 
the company, and I think much was accom- 
plished. The officers and employees visited 
here whenever it was necessary to conven- 
ience its customers and to carry on its cor- 
porate business. Here one of the-many 
branches of Universal’s activity was its 
service of engineers, chemists and scientists. 
That service, if there should be a require- 
ment for a continuous flow of goods into 
the district, continuously and whenever re- 
quired did flow into this district. It had 
done so over a period of many years and 
was continued even after the company had 
reduced expenses by moving into a smaller 
office. It continued before and after the 
service of process. I think it can clearly 
be said that Universal was found here. Adolph 
Meyer, Inc. v. Florists Telegraph Delivery 
Association, 16 F. Supp. 783, U. S. v. Um- 
vis Lens Co., 316 U. S. 241-246. 


The motion of the defendant Universal 
will be denied. 


Standard Oil Company of California 


Standard Oil Company of California is a 
Delaware corporation, and the summons 
and complaint were served upon it in San 
Francisco on March 21, 1945. It is claimed 
that it is “transacting business” in this dis- 
trict through California Commercial Com- 
pany, Inc., its subsidiary. 

Generally it may be said that a corpora- 
tion is transacting business-within a district 
if in the ordinary and usual sense its busi- 
ness there is of a substantial character and 
is continuous as distinguished from single 
or isolated transactions. If such business is 
transacted by the subsidiary, that does not 
constitute business done by the parent if 
the subsidiary maintains a separate legal 
entity. But if the subsidiary is in effect a 
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mere instrumentality or adjunct of the 
parent corporation and appears to be used 
as a blind to defeat public convenience, the 
corporate entity may be ignored. Eastman 
Kodak Co. of New York v. Southern Photo 
Materials Co., 273 U. S. 359-373; Jeffrey-Nich- 
ols Motor Co. v. Hupp Motor Car Corp., 46 
F. (2) 623-624; Hutchinson v. Chase & Gil- 
bert, 45 F. (2) 139-141. In Amtorg Trading 
Corp. v. Standard Oil Co. of California, 47 
F, Supp. 466, decided in 1942, I held that this 
corporation was not transacting business in 
this district. There the process was served 
upon the California Commercial Company, 
Inc. and not, as here, upon the corporation 
itself. That was not an anti-trust case, but 
was a libel brought to recover damages for 
the failure of a ship chartered by Standard 
to the libellant to deliver a cargo. It was 
necessary there to determine whether Stand- 
ard of California was doing business in this 
district, or, in other words, whether it was 
“found” here, in order to justify its being 
sued here. As is apparent from the decisions 
cited above, under the discussion of the status 
of Universal, a determination that a corpo- 
ration is “found” in a district requires more 
proof than would be requisite to constitute 
“transacting business”. 

As was held in the Amtorg case, plaintiff 
has the burden of establishing jurisdiction. 
Whether it has sustained that burden must 
be ascertained from the affidavits of H. D. 
Collier, this defendant’s president, verified 
April 4, 1945, of Arthur R. Caruthers, a 
vice president, verified, April 9, 1945, sub- 
mitted upon the original motion; the affi- 
davit of Fred C. Koch, plaintiff’s president, 
verified May 14, 1945, submitted in opposi- 
tion to the motion; the affidavits of Ray- 
mond M. Miilu, a vice president of defendant, 
verified June 8, 1945, and of said H. D. Col- 
lier, verified June 6, 1945, submitted in 
reply the testimony by deposition of Harvey 
G. Denham, the former president of Cali- 
fornia Commercial Company, taken by the 
plaintiff on December 12, 13 and 14, 1945 
and the twenty-four exhibits then offered; 
and the stipulation of counsel dated Jan- 
uary 21, 1946 as to the probable testimony, 
if called, of Richard H. Morse, secretary 
and treasurer of California Commercial 
Company, Inc. and of said Raymond M. 
Miilu. From these, the following facts may 
be culled: 

Defendant is engaged in the business of pro- 
ducing, refining, transporting and marketing 
petroleum and its products, and is qualified to 
do, and is doing business, in Arizona, Califor- 
nia, Idaho, Nevada, Oregon, Utah, Washington, 
Alaska and Hawaii. It is not qualified to do 
business in the Southern District of New York, 
and has no employee resident therein. It owns 
no real estate or other property in this district, 
does no manufacturing here, and only one of 
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its directors resides or has a place of business 
within this district. All meetings of stockhold- 
ers and directors are held without the district. 
It also appears that the title to all merchandise 
sold in this district passes into the buyer before 
the merchandise enters here. No collections are 
made here, nor are invoices or bills sent from 
this district, and the only goods and merchan- 
dise shipped to buyers in this district during the 
year 1944 consisted of wheel bearing grease and 
refined wax, of a total value of $783.51, repre- 
senting .00027 of 1% of the total of all sales for 
the year 1944, made by defendant in its entire 
business. 


California Commercial Company, Inc., is a 
New York corporation, with its place of business 
in New York City, and is a wholly owned sub- 
sidiary of defendant. It is an independent cor- 
porate entity, and performs services for and 
receives compensation from defendant and vari- 
ous companies, all of whom are wholly or 
partially owned subsidiaries or affiliates of de- 
fendant. It has its own board of directors, 
maintains complete corporate books and rec- 
ords, separate bank accounts, and is adequately 
capitalized for its ordinary business purposes. 
None of its officers, directors or employees is 
such of the defendant, nor have they any au- 
thority to consummate or execute any contracts 
or enter into binding commitments in defend- 
ant’s behalf. There is listed on the building 
directory in which California Commercial does 
business the words, ‘‘Standard Oil Co. of Cali- 
fornia, see California Commercial Co. Inc. 4425,”’ 
and in the New York City telephone directory 
appears ‘‘Standard Oil Co. of California call 
California Com’l Co. Ine. Columbus 5-1192.’’ 
From time to time California Commercial re- 
ceives inquiries from prospective purchasers of 
petroleum or petroleum products of Standard of 
California, and all such inquiries are forwarded 
to the principal office of the defendant in San 
Francisco. It is the duty of California Com- 
mercial, under its contract with the defendant, 
to maintain contacts with executive offices of 
business enterprises in New York and else- 
where, to which Standard of California sells 
petroleum products for delivery and use outside 
of this district; for this purpose, Commercial’s 
employees call at the New York City offices of 
these business enterprises, but neither Com- 
mercial nor its employees is entitled to accept 
any order or to commit Standard of California 
in any way; if an order is received, it is trans- 
mitted to Standard of California outside of this 
state. California Commercial does not bill any 
of the customers of defendant, nor are bills of 
the defendant sent out through California Com- 
mercial or handled by any of its employees; and 
no p2yments on behalf of defendant are re- 
ceived by California Commercial, nor does it 
make any collections or efforts to collect sums 
due defendant. California Commercial under its 
contract has the duty of contacting companies 
from whom defendant desires to purchase prod- 
uets to be delivered and used outside the dis- 
iryct, and in that connection, employees of 
California Commercial make inquiries at execu- 
tive offices of such companies in New York City 
and forward the result to defendant outside of 
the State. California Commercial is not au- 
thorized, except when especially requested, to 
mate any offer, does not place any orders, or 
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make any payments on behalf of the defendant. 
It does perform certain functions in arranging 
for transportation of defendant’s products in 
interstate commerce or for export; but all con- 
tractual commitments covering such transporta- 
tion are made directly by defendant outside of 
this state. 

The Chase National Bank of New York City 
is transfer agent of the company and its regis- 
trar agent is National City Bank of New York 
City, as required by the rules of the New York 
Stock Exchange, upon which defendant’s stock 
is listed. Defendant also has a transfer agent 
and registrar in San Francisco. 

The publication, Standard Corporation Rec- 
ords, lists defendant as having an office at 30 
Rockefeller Plaza, New York City, but defend- 
ant states that it has not authorized any such 
statement and affirmatively avers that it has 
no office in this district. 


Some of the companies to which Standard of 
California has sold crude oil and from which it 
has procured that product, reside or have head- 
quarters in New York City, but no such trans- 
actions are negotiated or consummated in this 
district, and the points of contact between de- 
fendant and such companies are outside of New 
York State. It does not service any such trans- 
actions in this state. 


For its convenience, defendant maintains sub- 
stantial deposits in New York City banks. 
Bahrein Petroleum Company, Ltd., Arabian 
American Ojl1 Company and California Texas Oi} 
Company, Ltd. are partly owned foreign sub- 
sidiaries of defendant and each of them has 
offices in New York City, but no business trans- 
actions are carried.on in New York State 
between any of them and defendant. Defend- 
ant’s export business is handled directly and 
entirely through its export department in San 
Francisco and California Commercial refers any 
inquiries it may receive with respect to such 
business to San Francisco, 


In January 1940, defendant discontinued its 
offices at 30 Rockefeller Plaza and formed the 
California Commercial Company, Ine., with 
offices in the same suite and with the same tele- 
phone number formerly used by defendant; and 
the officers and employees of Commercial are 
performing the same services and discharging 
the same duties which many of them formerly 
did while employed by defendant or which were 
formerly done by its employees. The former 
employees of defandant in New York City, how- 
ever, had no authority to execute contracts, or 
to transact and conclude any business affairs 
for defendant; they were authorized to make 
business contacts in this district and the sur- 
rounding territory. Prior to the time California 
Commercial war organized, certain foreign cor- 
porations in which defendant had an interest, 
were engaged in the development of oil fields 
in Arabia and Egypt. Juarge quantities of sup- 
plies and equipment were being purchased by 
them partly through New York sales offices cof 
suppliers and were being shipped from New 
York. Freight forwarding agents were being 
paid by these corporations sums totalling over 
$50,000. a year as commissions for arranging for 
such shipment; and it was primarily for the 
undertaking of this business that California 
Commercial was organized. The officers and 
employees of the corporation are neither hired, 
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paid nor discharged by defendant. California 
Commercial is a participating subsidiary in de- 
fendant’s pension plan, its employees having the 
Same rights as to seniority and pensions as are 
extended to other employees of participating 
subsidiaries. California Commercial never had 
any authority to charter defendant’s tankers to 
anyone. Such chartering prior to April 1942 
was handled exclusively by defendant’s marine 
department in San Francisco, and since April, 
1942, the tankers have been requisitioned time 
chartered to the War Shipping Administration. 


Defendant’s products are sold in the New 
York area by New York Lubricating Oil Com- 
pany, which has offices in this district but whose 
plant is located in the State of New Jersey. 
Purchases of these products are consummated, 
and title passes, outside of this district, and the 
products are delivered by defendant in New 
Jersey. 


Mr. Harvey G. Denham, who was president 
of the California Commercial from May 1943 
until January 15, 1945 (it will be remembered 
that the summons and complaint were served 
upon Standard of California on March 21, 1945), 
and who, since then, has been manager of sales 
for the Arabian American Oil Company, in 
which the defendant has a 50% interest, the 
Texas Company owning the other 50%, was 
the only witness called by the plaintiff to give 
oral testimony as to the facts relevant to the 
present inquiry. The services of representation 
under a contract between defendant and Cali- 
fornia Commercial of August 31, 1942, were de- 
tailed by him. Defendant was interested in 
general information pertaining to the petroleum 
industry in the east, such as changes in crude 
prices and market trends, new products, gen- 
eral economic conditions affecting the oil in- 
dustry and news items of interest as well as 
marketing methods of other oil companies. 
California Commercial gathered and forwarded 
to San Francisco this information. There were 
certain check ups necessary in connection with 
the purchase and expediting of supplics and 
materials which defendants and its affiliates end 
subsidiaries were interested in obtaining. 
and California Commercial endeavored to find 
supplies for those materials and inform defend- 
ant where those sources were and give them 
general information about what was to be ob- 
tained, prices, etc. If defendant wished to make 
purchase, it would place an order directly upon 
the supplier who would invoice the defendant 
directly. California Commercial would assist 
in expediting shipments by contacts with ship- 
ping brokers, mostly, however, in connection 
with overseas shipments. Defendant required 
Pennsvlvania lubricatjng oils and other eastern 
oils and waxes, and California Cemmercial was 
in touch with suppliers of such material and 
would forward offers of suppliers to San Fran- 
cisco. Other suppliers, without request of Cali- 
fornia Commercial, would ccme to it and 
present something which defendant might be 
interested in buying, and that was transmitted 
to San Francisco. If defendant was interested, 
orders were placed directly with the supplier 
and invoiced to San Francisco, where the bills 
were paid directly. There were wholesale ac- 
counts of many years standing who had been 
purchasing from defendant on the Pacific coast, 
chiefly for export, and California Commercial 
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ascertained from these people their require- 
ments and forwarded the information to San 
Francisco, and the business, if any resulted, 
Was consummated with contracts being drawn 
in San Francisco, and California Commercial 
had no part in it. Certain Pacific coast ac- 
counts had head offices in New York and Cali- 
fornia Commercial, at the request of the 
defendant, conveyed certain information to these 
accounts in New York or checked up with them 
about certain matters having to do with sales 
in the west, but concluded no arrangements in 
New York. If defendant had a product which 
it would like to market in the east, Commercial 
would investigate and report to San Francisco. 
That was so all during the period from Janu- 
ary 1, 1944 to January 15, 1945, which was the 
period during which plaintiff's counsel stated 
he desired to inquire, and which it has been 
stipulated the witness Miilu would testify con- 
tinued to June 30, 1945. Some of the business 
of the company was transacted by personal 
visits to the accounts, and sometimes they were 
telephoned to when specifically requested by de- 
fendant. There were never any requests to get 
after delinquent accounts for the sake of get- 
ting payment. 

The services performed by California Com- 
mercial for the defendant were performed and 
paid for pursuant to the agreernent dated Au- 
gust 31, 1942; and for the year 1944. and the 
first three months of 1945, less than 20% of 
the business of California Commercial was rep- 
resented by services performed in New York 

tate for the defendant. The agreement speci- 
fies that California Commercial shall perform 
such service of representation as Standard of 
California may from time to time request, and 
Standard of California agrees to pay therefor 
monthly the cost thereof plus 20%. Records 
refiecting the amount of time spent shall be 
kept by Commercial, and overhead and other 
items of expense shall be allocated reasonably. 
Taxes shall not be included. 

California Commercial had contracts of simi- 
lar nature with the other subsidiaries or affili- 
ates of Standard of California; and carried on 
no activities other than in services performed 
for the defendant and its subsidiaries and affili- 
ates. None of the defendant’s subsidiaries, ex- 
cept Arabian American Oil Company, had any 
office in the Southern District of New York 
during the period in question. None of Com- 
mercial’s employees made any regular or re- 
peated contacts with any cornpanies in New 
York. Contacts were made only at the request 
of the defendant, and were more frequently 
made by telephone than otherwise, occasionally 
by calling, and occasionally by writing. 


My attention is called by plaintiff to 18 of 
the letter exhibits introduced in evidence by 
it during the taking of Mr. Denham’s deposi- 
tion. 

Exhibit 102 is a letter from defendant to Cali- 
fornia Commercial. It does not reveal any other 
service than has already been shown to have 
been rendered by Commercial to defendant. It 
refers to bunker fuel furnished to three steam- 
ship companies on the west coast and to no 
deliveries or contracts made in this district. 

Exhibit 103 is a letter from the defendant to 
Commercial referring to the business of the Na- 
tional Biscuit Company on the Pacific coast and 


q 57,500 


58,338 


Court Decisions 
Winkler-Koch Engineering Co. v. Universal Oil 


11-11-46 
Report 101 


Products Co. (Del.) et al. 


products of that company manufactured there. 
In order to procure a sale out there, a sample 
of one of the defendant’s products is to be 
sent here for examination by that company’s 
chemist, and prices are quoted in the hope that 
defendant may procure such west coast busi- 
ness, The letter concludes, ‘‘We should appre- 
ciate your assistance in securing this very 
desirable business.’’ It does not appear what 
was done, whether business was secured, and 
in any event, it was no business to be accom- 
plished in this district. 


Exhibit 104 is a letter between the parties 
with reference to obtaining the signature of 
the Petroleum Products to a contract covering 
the Pacific coast operations of the Continental 
Baking Company, and concludes with the words, 
“We should appreciate your keeping us posted 
of the further negotiations with this customer.” 
It does not reveal any more than has already 
been shown above. 


Exhibit 105 is a similar letter regarding the 
sale of asphalt in Peru and quotes prices of 
that product delivered at San Francisco and Los 
Angeles. If the proposed purchaser is inter- 
ested, Commercial is requested to advise de- 
fendant as to quantities involved, delivery 
dates, ete. and ‘‘We will be glad to let you 
know whether we can supply.”’ 


Exhibit 106 is a similar letter relating to the 
..Transmares Corporation with reference to the 
export of asphalt to the west coast of South 
America. Prices of delivery at the same places 
are similarly quoted and the letter concludes 
with a statement that the offer is open for ac- 
ceptance on or before February 15, 1945. The 
letter merely requests California Commercial to 
contact the proposed purchaser and submit fig- 
ures. So far as the evidence shows nothing 
resulted. 


Exhibit 107 is a similar letter with reference 
to some reciprocal bunker oil arrangement be- 
tween defendant and Standard Oil Company of 
New Jersey, and relates largely to the contract, 
but it is specifically noted in several places in 
the letter that any changes which Standard of 
Jersey may desire to make shall first be re- 
ferred to defendant for /approval, and Com- 
mercial is requested to report to defendant as 
soon as possible. 


Exhibit 108 is a similar letter upon substan- 
tially the same subject matter with reference 
to some reciprocal arrangement in the east by 
which Standard Oil Company of New Jersey 
will take care of defendant’s business on the 
east coast and defendant will do likewise for 
Standard of New Jersey on the west coast. It 
does not appear from that letter that any busi- 
ness was done or contemplated to be done in 
this district other than the mere contacting by 
Commercial wih Standard of New Jersey on the 
subject. 


Exhibit 109 refers to deliveries of bunker fuel 
to the three steamship companies mentioned in 
Exhibit 102, and another steamship company, 
with reference to the acute Pacific coast bunker 
situation and scarcity. It does not refer to any 
business in this district and merely asks for a 
report on the suggestion that there be called 
to the attention of the four steamship com- 
panies the deficit and the necessity that future 
orders be confined in quantity. No part of the 


{ 57,500 


business, other than the contact by Commercial 
as requested, seems to have been done in this 
district. 


Exhibit 110 is another letter upon the same 
bunker oil situation and the reciprocal arrange- 
ment between Standard of New Jersey and the 
defendant and the payment of commissions one 
to the other in the matter. The reference is 
largely to business done on the west coast and 
in the Hawaiian Islands and south Pacific ports. 
There is no reference to business done in this 
district, and defendant merely requests Cali- 
fornia Commercial to get and submit Standard 
of New Jersey's views on -the proposal made 
by the defendant. 


Exhibit 112 is a letter with reference to the 
supplying of cutting oil on the west coast to 
various customers, including the Hercules 
Chemical Company which is said to have an 
office in New York City, and who, it is stated, 
is presently selling quite a volume of cutting 
oils to hardware houses on the Pacific coast. 
The witness did not believe that any such com- 
pany was located in New York City, but thought 
that it was located in some other state. How- 
ever, California Commercial was merely asked 
to contact such a company to ascertain whether 
it would be interested in defendant supplying 
their requirements on the Pacific coast. It does 
not appear what was done or where it was 
done. 


Exhibit 114 is a teletype message from San 
Francisco to New York inquiring whether Cali- 
fornia Commercial can obtain some solvent and 
at what prices, specifications and terms. It 
contemplates the rendition of no other service 
than has already been testified to. 


Exhibit 115 is another teletype message from 
San Francisco to New York upon the same sub- 
ject, asking California Commercial if they could 
arrange for a cancellation of an acceptance by 
Atkinson so that defendant could increase an 
order from another source, and Commercial was 
asked to please advise the dutcome. 


Exhibit 117 is a letter from San Francisco 
to Denham calling his attention to the fact that 
a steamship was to be delivered to the Consoli- 
dated Ship Building Corporation, at Wilming- 
ton, Califirnia, and stating, ‘‘Your solicitation 
of the lubricating oil business of this vessel 
will be greatly appreciated.’’ Whether or not 
any business resulted is not shown. It will be 
presumed that the business was solicited, but 
this apparently is only one sporadic instance of 
a similar request and does not show that Cali- 
fornia Commercial was regularly engaged in 
such solicitation nor that ary business resulted 
therefrom. 


Exhibit 118 is a letter to Mr, Denham from 
San Francisco attaching a new fuel oil con- 
tract with the Isthmian Steamship Company. 
Commercial is merely asked to endeavor to 
close the deal at the earliest opportunity, ‘“‘re- 
turning the contracts for approval and execution 
in the usual manner.’’ There is nothing to be 
found in this letter that has not already been 
shown. From previous correspondence it would 
appear that the contract refers entirely to the 
delivery of bunker and diesel fuel other than 
in the Southern District of New York. 


Exhibit 119 is a telegram from San Francisco 
to California Commercial requesting Commercial 
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to offer to the Standard Vacuum Company cer- 
tain products of the defendant at certain prices 
and stating that the option will be open for 
acceptance until February 23, 1945. 

Exhibit 120 is a letter from San Francisco to 
New York referring to a letter from the Los 
Angeles district manager of the defendant re- 
garding the opening of an office in New York 
City by the Morrison-Knudson Company, ‘‘one 
of the largest Pacific coast contracting concerns 
and a good customer of ours,’’ stating that 
Mr. Caruthers, a vice-president of California 
Commercial ‘‘will probably wish to call on and 
become acquainted with their New York repre- 
sentatives.’’ 

Exhibit 121 is a letter from San Francisco to 
New York enclosing an invoice against the Bal- 
boa Transportation Corporation, stating that 
payment has not been received, and ‘‘Will you 
please be kind enough to have someone contact 
the above account in the interest of expediting 
payment, advising this office the results of your 
efforts.’ It does not appear whether any col- 
lection was made by California Commercial or 
that any payment resulted from their efforts. 
Mr. Denham testified that occasionally services 
of this kind were rendered, particularly where 
the War Shipping Administration was involved 
as it apparently was in this instance, and in 
which from time to time files concerning such 
payments were misplaced or lost. 


These instances, in my opinion, do not 
reveal in any way the rendition of further 
or other services than have already been 
testified to and do not establish the trans- 
action of business of any substantial amount 
in this district. 


It does not appear that there is any ma- 
terial difference between what appeared in the 
Amtorg case, supra, and what is now shown. 
Plaintiff, in my judgment, has not shown 
that this defendant is “transacting business” 
in any substantial amount in this district. 
Defendant’s motion is, therefore, granted. 


Standard Oil Company of Indiana 


Standard Oil Company of Indiana is an 
Indiana corporation, and has its principal 
place of business at Chicago, Illinois, The 
summons and complaint were served upon 
it on March 21, 1945 in Indiana. It is claimed 
by plaintiff that defendant “transacts busi- 
ness” in this district through Randal Tay- 
lor, its Eastern Sales Representative. 


The facts relating to this defendant’s ac- 
tivity in the Southern District of New York 
are shown in its moving affidavits, and in 
the depositions with the exhibits introduced 
during the course thereof. Very little can 
be taken from the affidavit of Mr. Koch, 
verified May 14, 1945, because practically 
all of his statements with reference to 
Standard of Indiana are upon information 
and belief, 


At the time of service, defendant was en- 
gaged, either directly or in association with 
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subsidiaries or affiliated companies, in the pro- 
duction, refining, manufacturing, distribution 
and sale of petroleum products. It refined and 
manufactured petroleum products in Illinois, In- 
diana, Missouri, Kansas and Wyoming; and con- 
cededly sold its products in Montana, Wyoming, 
Illinois, Iowa, Colorado, Michigan, Minnesota, 
Indiana, North and South Dakota, Wisconsin, 
Missouri, Oklahoma, Kansas and Nebraska. In 
all of those states, it was duly qualified to trans- 
act business. The products of its refining proc- 
esses, carried on principally at Whiting, Indiana, 
are gasoline and various types of oil, as well 
as certain by-products, such as naptha and wax 
candles. It does not carry on any production, 
refining or manufacturing business within the 
State of New York. Its sales business is con- 
ducted principally from its head office in Chi- 
cago and from some thirty branch offices 
maintained in the middle western states men- 
tioned; and the question here is whether such 
sale and marketing business is also transacted 
here, 


Randal Taylor is employed by the defendant 
to act in the capacity of Eastern Sales Repre- 
sentative, and he has an office in New York 
City. He is listed in the New York Telephone 
Directory under his own name, with no refer- 
ence to any connection with the defendant. His 
territory consists of the northeasterly portion 
of the United States, including that portion gen- 
erally east of the Appalachian from West Vir- 
ginia and Virginia north through and including 
New England. Mr. Taylor pays rental for his 
office in New York by his own personal check 
or cash, and he is reimbursed by Indiana for 
that expense with others in connection with any 
services he performs for it. The name of the 
defendant does not appear upon any bulletin 
board or in any telephone book or upon any 
door within the State of New York. Taylor is 
paid $7,500 as salary for his services by check 
of the defendant drawn on a Chicago bank. De- 
fendant maintains no warehouse in New York, 
or any stock of merchandise or other products, 
makes no collections in New York, no invoices 
are sent out and no billing is done there, no 
meetings of stockholders or directors are held 
there, and nene of its books of account or rec- 
ords of account are kept there. 


Many of the corporations, which do business 
within the middle western territory served by 
defendant, have offices located in New York. De- 
fendant’s moving affidavit states that principally 
for the purpose of contacting those offices, in 
connection with sales to be made in the middle 
western states mentioned, Mr. Taylor is em- 
ployed ‘‘for the purpose of inducing’’ those 
corporations ‘‘to use Indiana’s product in their 
middle western plants.’’ Taylor avers, ‘‘Where, 
as the result of my (his) calls, any business may 
be forthcoming, the matter is dealt with at In- 
diana’s Chicago office.’’ He has no authority to 
accept orders on behalf of defendant or to con- 
clude any contracts whatever. Occasionally he 
Inay receive an inquiry or order calling for 
shipment of defendant’s product into the terri- 
tory east of the Appalachian Mountains and 
those orders are submitted by him to the Chi- - 
cago office of defendant where action is taken. 


The major portion of defendant’s petroleum 
products delivered into the territory east of ‘the 
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Appalachian Mountains is shipped f.0.b. one of 
the defendant’s refineries and from a plant out- 
side of the State of New York. All billing 
therefor is done from Chicago and all collec- 
tions are there received. The volume of prod- 
ucts which ultimately reaches the territorial 
limits of the Southern District of New York is 
small, and in 1944 was less than .00023 of 1% 
of the Taylor volume of Indiana’s total sales 
and did not amount to more than $513.53. For 
the period from January 1, 1944, to April 30, 
1945, sixteen months, the sales with which Tay- 
lor had any connection in this district, amounted 
to $1,034,867.56, and of these $2,419.24 reached 
destination here. 


In addition to the foregoing, Mr. Taylor calls 
upon customers when he is advised that they 
have some complaint and seeks to placate the 
same, but has no authority to make and never 
has made any adjustments or settlements what- 
ever with respect thereto. He has never signed 
any contract on behalf of defendant and has no 
authority to waive or modify the terms of any 
contract. He does not investigate the credit of 
any customers whom he may contact, and has 
no authority to pass upon any credit question. 

It seems fairly well established by the record 
that defendant deems it essential to have a 
representative, under the control of its sales 
department, permanently located in -this dis- 
trict, particularly for the accommodation of its 
customers who want to do business here. 


Pan American Petroleum & Transport Com- 
pany and American Oil] Company have offices in 
the same building as has Mr. Taylor. Mr. Tay- 
lor’s office is a part of the premises occupied by 
these two corporations and his and their tele- 
phone number is the same. Taylor’s rent is 
paid to the American Oil Company. Defendant 
owns three-fourths of the capital stock of Pan 
American which, in turn, owns all of the out- 
standing stock of the American Oil Company, 
The board of directors of Pan American con- 
sists of nine members, of which three are also 
officers and directors of defendant, who are also 
members of Pan American’s executive commit- 
tee. Each of the corporations has a separate 
corporate existence and their books are not kept 
by defendant. None of the defendant’s business 
is transacted through either corporation and 
neither collects money, sells any products or 
does any business within this district or else- 
where as agent of the defendant. 


Plaintiff's Exhibit 26, which consists of 24 
weekly reports of ‘‘Sales Activities’? by Mr. Tay- 
lor, introduced during the taking of Mr. Taylor’s 
deposition, details what he did between January 
1 and March 23, 1945. Aside from visitations 
when contracts were presented for signature by 
various customers of' defendant, and when were 
discussed prices of various products of defend- 
ant, the following instances seem important: 

On January 4, he apparently sold to the Rail- 
way Express Agency, located at Milwaukee, Wis- 
consin, five barrels of motor oil. On January 5 
he states that he secured an order for shipment 
to the Quality Bakers in Salisbury, North Caro- 
lina, of petroleum oil. This is listed on that 
report under the headings ‘‘Business Secured’”’ 
and ‘‘Sale’’, and does not seem to have been a 
part of any contract previously entered into. In 
that same report is listed a further sale under 
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contract to the same purchaser at Decatur, IIli- 
nois, of a barrel of oil and a barrel of grease. 

On January 9 he sold insect spray to the Con- 
tinental Baking Company for delivery at Mil- 
waukee, Wisconsin, and Buffalo, New York, 
apparently under a contract. 

On January 11 he reports that he secured 1945 
lubricating contracts from Lind Air Products, 
which involved some 1245 barrels of oil and 
grease. He also reports a sale of oil to the 
West Disinfecting Company of Chicago, Illinois, 
under contract. 

On January 12 he reports that Mr. Brown of 
the American Car & Foundry Company will give 
a new blanket order for the first half of 1945 at 
North Kansas City. 

On January 16 he discussed with a Mr. Mc- 
Intyre of the S. H. Kress Company, an order 
for Halloween candles and states that they will 
send in an order at an early date. He also re- 
ports three sales under contracts, one to Quality 
Bakers, another to the United States Rubber, 
at locations outside of the district. 


On his report for the week ending January 26, 
1945 he reports the sale to the Bound Brook 
Oil-Less Bearing Company at Bound Brook, 
New Jersey, two sales to Continental Baking 
Company at various points, another sale of 
80,000 pounds of wax to Cornell-Dubilier Elec- 
trie Company at New Bedford, Massachusetts, 
8,448 boxes of Halloween candles to S. H. Kress 
at various points, grease and oil to Quality 
Bakers at various points, and 50 barrels of oil 
to the West Disinfecting Company at Chicago. 
The sales to Continental Baking Company, 
Quality Bakers and West Disinfecting were ap- 
parently on some existing contract. 


On the report for the week ending February 
2, 1945, he reports sales to Continental Baking 
Company, General Printing Ink and Quality 
Bakers, all apparently on existing contracts, 
and one of 2,000 pounds of wax to the Solar 
Manufacturing Company at Bayonne, New Jer- 
sey. 

For the week ending February 9, he reports 
the sale of 5,000 gallons of car oil to the Amieri- 
can Car & Foundry at Chicago, and other sales 
to the Continental Baking Company, Quality 
Bakers and Railway Express Agency, for points 
outside the district, the latter being apparently 
upon existing contracts. 


For the week ending February 16, he reports 
the sale of 4,000 gallons of oil to the American 
Car & Foundry Company, and 2,500 gallons to 
E. I. DuPont de Nemours Company, at places 
outside of the district, and also, apparently upon 
existing contracts, of sales to Quality Bakers 
and United States Tobacco. In conenction with 
the DuPont de Nemours contract, Mr. Taylor 
reports interviewing Mr. Greer at Wilmington, 
Delaware (apparently the call being placed in 
New York because there are other entries on 
that same day from New York) to obtain an 
order for the 2,500 gallons of oil for immediate 
delivery to Flint, Michigan. It also appears 
that on February 16, he discussed with Mr. 
Fogg of the Ogden Corporation a tertain lu- 
bricating contract and ‘‘Made some revisions 
and presented for their review and acceptance’’, 
lubricating contracts. 

For the week ending February 23, he reports 
sales of grease to the American Smelting & Re- 
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fining Company in Newfoundland, and oil to 
Joseph Dixon Crucible Company in Jersey City, 
and also, apparently under existing contracts, 
of oils to the General Printing Ink Company, 
grease to Quality Bakers, and wax to the United 
States Rubber Company, for delivery outside of 
the district. 

With reference to the General Printing Ink 
sale, the entry under date of February 20 is 
that Mr. Taylor ‘‘secured order for 40,000 gals. 
to be delivered during March’’. 

With reference to the United States Rubher 
Company sale, the entry under date of February 
23 is ‘‘Secured order for 2 carloads for delivery 
during March to the Naugatuck Plant’? in Con- 
necticut. 

On the report for the week ending March 2, 
1945, are reported sales by Mr. Taylor of oil 
to the American Car & Foundry Company at 
Chicago, Illinois, and Huntington, West Vir- 
ginia, and of oil to the E. I. DuPont de Nemours 
Company of Flint, Michigan; and, under con- 
tracts apparently existing, sales to the Con- 
tinental Baking Company, Quality Bakers, 
Railway Express Agency and West Disinfecting 
Company. The same report under date of Feb- 
ruary 26, with reference to the West Disinfect- 
ing Company shows an interview with Mr. 
Oppenheimer at Long Island City and the state- 
ment ‘‘Secured order for 10 t/cs to be delivered 
to their Chicago plant as called for by the 
plant.”’ 

Under date of February 27, with reference to 
the American Car & Foundry Company order 
is the statement ‘‘Secured orders for Chicago. 
fil. and Huntington, W. Va.”’ 

Under date of February 28, after an inter- 
view with Mr. Greer, apparently by telephone, 
at Wilmington, Delaware, he secured an order 
from the DuPont de Nemours Company for 
Flint, Michigan. 

For the week ending March 9, 1945, Mr. Tay- 
lor reports two sales, one under contract to 
Quality Bakers, and the other apparently not 
under contract, of 30,000 pounds of wax to the 
United States Rubber Company at Mishawaka, 
Indiana. 

On the report for the week ending March 16, 
1945, Mr. Taylor reports three sales, as busi- 
ness secured apparently under existing contracts 
one, to the General Printing Ink Company, the 
second to the Quality Bakers, and the third to 
Railway Express Agency, and a further sale of 
100 pounds of wax to the Maguire Industries, 
after an interview with their Mr. Robbins, as to 
which he gave them information as to the price. 

For the week ending March 23, Mr. Taylor 
reports a sale of 100 pounds of wax to American 
Transformer Company at Newark, New Jersey, 
and, apparently under contracts existing, of 
sales of grease and oil to Quality Bakers and 
of wax to the United States Rubber Company. 

For the week ending March 30, 1945, although 
Mr. Taylor states that he was in the Chicago 
office from March 26 to March 30, he reports 
sales to the American Smelting & Refining Com- 
pany of oil and to the American Transformer 
Company of wax. He also reports four other 
sales, apparently under existing contracts, of oil 
to the Continental Baking Company, Quality 
Bakers and Railway Express. 


It is to be noted that on all of the reports of 
Mr. Taylor, the information with reference to 
‘‘Sales’’ is under the heading of ‘‘Business Se- 
cured’’, 

In a letter dated November 11, 1943, part of 
Exhibit 30, from the Chicago office of the de- 
fendant to Mr. Taylor, and referring to the 
gasoline contract of the Borden Company, Mr. 
Taylor was informed that the existing contract 
covered deliveries only during the year 1944, 
and the letter ended with the sentence, ‘‘Will 
you please try to secure renewal at this time?’’ 
Apparently the renewal was procured for in the 
following year under date of November 17, 1944, 
Mr. Taylor was again requested to try to secure 
another renewal. He was similarly requested 
to secure a renewal contract from Chicago 
Pneumatic Tool Company in a letter dated De- 
cember 17, 1943, which ended, ‘‘We trust that 
you will have no difficulty in getting the con- 
tract signed and will be interested in hearing 
from you in due course of time as to the out- 
come of your negotiations’’, 

A somewhat similar letter is that of June 6, 
1944, with reference to a renewal contract with 
the Commonwealth & Southern Corporation. 

Mr. Taylor was reminded by letter of Janu- 
ary 12, 1944, with reference to the sale of Hal- 
loween candles to S. H. Kress & Company. It 
was suggested that he contact that concern for 
the Halloween season candles because if they 
were to insure a supply for that year, ‘“‘It would 
be wise for them to place a firm order at once 
the same as they have done in the past few 
years. Please let us know how you come out 
after you have contacted the buyer.’’ 

A similar letter was written to Mr. Taylor on 
January 10, 1945. 


A further review of the evidence would 
seem unnecessary. The evidence presented, 
in my opinion, justifies a finding that there 
was both solicitation of sales, and sales, in 
this district, continuous in course and of a 
substantial nature, and that at the time of 
the service of process on this defendant, it 
transacted business here. 


Business of a certain kind may be done 
in a district, and where there is nothing 
more than solicitation it does not confer 
jurisdiction. Green v. Chicago, B. & O. Ry., 
205. U.'S. 530-533. If that is still strue) sit 
readily yields to slight additions. Hutchin- 
son uv. Chase & Gilbert, 45 F. (2d) 139-141. 
Where the services are comprehensive in 
character, and contribute to the value and 
efficiency of defendant’s business, both at its 
home office, and throughout the rest of the 
country, there is more than solicitation. 
Adolph Meyer v. Florists’ Telegraph D, Assn., 
16 F. Suppl. 783; Sure-Fit Products Co. v. 
Fry Products, 23 IF. Suppl. 610-612; Katz 
Drug Co. v. W. A, Sheaffer Pen Co., 6 F. 
Suppl. 210-211. 

The motion of this defendant is denied. 


The orders to be entered hereon will be ~ 
settled on notice. 
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[757,501] Vacu-Matic Carburetor Company v. Federal Trade Commission, 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8606. 
October Term and Session, 1946. October 22, 1946. Modified December 3, 1946. 


On petition for review of an order of the Federal Trade Commission. 


Petition for review of a Federal Trade Commission order, prohibiting misrepresenta- 
tion of a mechanical device designated ““Vacu-Matic” for attachment to automobile engines, 
is denied, where there is expert testimony, based upon recognized tests, that the device 
neither helped nor hindered the economy; that acceleration over the standard unit was not 
assisted; and that there was no substantial saving of gas or increase in mileage resulting 
from the use of such device. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6620.030. 


There is no merit in the contention that the Commission’s order, prohibiting misrepre- 
sentation of a mechanical device for attachment to automobile engines, is improperly 
predicated upon a finding that representations as to the effectiveness of such mechanical 
device “have the tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public,” because the amended complaint alleged that the representations had 
“the tendency and capacity to and do mislead and deceive a substantial portion of the 
purchasing public.” The law is settled that a finding of “tendency and capacity to mislead” 


is sufficient and that actual deception need not be shown, 
See Federal Trade Commission Act annotations, Vol. 2, f 6125.221. 


Affirming the Federal Trade Commission’s cease and desist order in Dkt. 3388. 
For petitioner: Theodore E. Rein, Chicago, III. 
For respondent: W. T. Kelley, Walter B. Wooden, and John W. Carter, Jr., Wash- 


ington, D. C. 


Before MAjor and MINToN, Circuit Judges and Bricciz, District Judge. 


{Petition To Review Cease and Desist Order] 


Major, Circuit Judge: This matter is be- 
fore us on a petition to review an order to 
cease and desist, entered by the Federal 
Trade Commission June 29, 1944, and 
predicated upon findings of fact made by 
the Commission. The complaint, issued 
April 26, 1938, charged petitioner with un- 
fair methods of competition in commerce in 
violation of the Federal Trade Commission 
Act, and after answer by the petitioner 
denying the material allegations of the com- 
plaint the cause proceeded to a hearing. 
After considerable evidence had been heard, 
the Commission on June 10, 1942 isswed an 
amended complaint, alleging that certain de- 
scribed representations made by the peti- 
tioner “has [have] the tendency and capacity 
to, and does [do], mislead and deceive a 
substantial portion of the purchasing public 
into the erroneous and mistaken belief that 
the representations and statements are true, 
and into the purchase of substantial quanti- 
ties of respondent’s [petitioner’s] product.” 
The charge of unfair competition made in 
the original complaint was thus abandoned 
and the hearing proceeded and was con- 
cluded upon the issue raised by the allega- 
tions of the amended complaint. The 
hearings were conducted by five tria] exam- 
iners, four of whom on February 17, 1941 
joined in a report, and two of whom on 
April 15, 1943 joined in what is designated 
as a supplemental report, 
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[Petitioner's Device Described] 


Petitioner’s device concerning which the 
alleged false and untrue representations 
were made is known as a “Vacu-Matic.” It 
is an appliance or accessory to an auto- 
mobile engine consisting of a unit comprising 
a cylinder which contains a piston resting 
on a spring. The piston opens and closes at 
different speeds and motor loads to permit 
the entrance of additional air into the com- 
bustion chamber of the motor. There is a 
small hole in the side of the cylinder de- 
signed to permit additional air to enter the 
cylinder, which supposedly lessens the 
vacuum of the motor, resulting in less gaso- 
line being drawn from the carburetor. This. 
it is claimed, results in a saving of gasoline, 
or to put it another way, an increased mileage 
from the gasoline used. 


[Nature of Representations] 


There is no occasion to relate in detail 
the representations made by petitioner by 
means of newspaper and magazine adver- 
tisements and circulars, letters and other 
advertising media, for the reason that peti- 
tioner does not deny, in fact it concedes, 
that they were made as alleged and found 
by the Commission. The gist of the repre- 
sentations is that the use of the device 
would result in savings of gasoline up to 
30%, would improve car performance, would 
result in more power, quicker starting and 
all-round better performance. 
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[Commission’s Findings] 
The Commission found: 


“The only cases in which respondent’s [peti- 
tioner’s] device will affect the consumption of 
gasoline are those in which the fuel mixture, 
due to improper adjustment of the carburetor, 
is excessively rich (that is, contains too much 
gasoline in proportion to the amount of air). In 
such cases the small amount of additional air 
admitted by the device may serve to ‘lean’ the 
mixture and thereby reduce to some extent the 
amount of gasoline consumed. The same result 
could be obtained by proper adjustment of the 
carburetor.”’ 


The Commission also found: 


‘‘* * * the representations made by respondent 
[petittioner] with respect to its device and the 
results which may be accomplished through the 
use of the device * * * are erroneous and mis- 
leading.”’ 


The Commission further found: 


“The use by respondent [petitioner] of these 
erroneous and misleading representations has 
the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing 
public * * * and the tendency and capacity 
to cause such portion of the public to purchase 
substantial quantities of the device as a result 
of the erroneous and mistaken belief so en- 
gendered.’”’ 


[Commission's Conclusions] 


The Commission therefore concluded that 
the acts and practices so found are 
“to the prejudice of the public and constitute 
unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the 
Federal Trade Commission Act.’”’ 


[Contested Issues] 


Petitioner enumerates a number of con- 
tested issues which may be appropriately 
reduced to the following: (1) that the 
Commission’s findings are not supported by 
substantial evidence, and (2) that petitioner 
was deprived of a fair hearing, as contem- 
plated by the laws and Constitution of the 
United States. The first issue in reality is 
confined to a single finding by the Commis- 
sion, that is, that petitioner’s representations 
that use of its device will save gasoline or 
increase mileage is false or erroneous. This 
issue is thus limited for the reason that 
other findings made by the Commission 
either are not challeriged or are immaterial. 


[Expert Testimony Presented] 


No good purpose could be served in mak- 
ing a detailed statement of the testimony 
of the numerous witnesses. It is sufiicient 
to state that we have examined it and are 
convinced that it supports the finding here 
challenged. We are of this view notwith- 
standing the rather plausible argument by 
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petitioner that the finding should have been 
different. No doubt, on the basis of this 
record a contrary finding by the Commis- 
sion could have been made. Furthermore, 
if it was within our province to weigh and 
reconcile the conflicting evidence we think 
we might reach a contrary result. Such is 
not within our province, however. The 
Commission is the fact finding body and this 
court is bound by its finding if substantially 
supported, as we think it is. 


Briefly, a number of witnesses who had 
purchased and used petitioner’s device tes- 
tified to a marked increase in the saving of 
gasoline. Petitioner also introduced some 
so-called expert testimony to the same 
effect. On the other hand, the Commission 
introduced no testimony from any pur- 
chaser and user of petitioner’s device, who 
testified to the contrary, notwithstanding 
the fact that more than 200,000 had been 
sold to the purchasing public prior to 1940. 
The Commission in support of its case 
offered the testimony of a number of highly 
trained and qualified experts who had made 
every recognized test and who uniformly 
testified in substance that there was no 
merit in petitioner’s device. The testimony 
of such experts does not consist merely of 
opinions based upon hypothetical situations or 
opinions formed from a mere examination of 
the device, as might be inferred from petition- 
er’s brief. The most striking testimony, and 
we think the most convincing relied upon 
by the Commission, is that given as a result 
of tests made by the Bendix-Stromberg 
Carburetor Company of South Bend, Indiana, 
one of the country’s outstanding manufac- 
turers of carburetors. Every recognized test 
was made by the engineering department of 
this company, including the so-called road 
test. Typical of this testimony is that given 
by A. H. Winkler, senior research engineer 
for the Automotive Carburetor Division of 
Bendix, under whose supervision the Bendix 
tests were conducted. Winkler had had some 
twelve years’ experience in conducting tests 
on carburetors and devices designed to af- 
fect the induction system of an automobile 
engine. Based upon such tests, Winkler 
reached the conclusion and so testified that 
“the device neither hindered nor helped the 
economy * * * neither hindered nor assisted 
in the acceleration over the standard unit * * * 
that no substantial saving of gas by the general 
public can be expected,’’ and that ‘‘no substan- 
tial increase in mileage by the general public 
can be expected from its use.” 


The testimony of Winkler and other wit- 
nesses as to the result of the Bendix test 
standing alone is sufficient to support the 
Commission’s finding. In addition, there is- 
much other testimony, some of it consisting 
of opinions expressed by experts, along the 
same line and to the same effect. 
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[Fairness of Hearing Discussed) 


Petitioner’s contention that it did not 
have a fair hearing, as provided by the 
Constitution, may be disposed of with little 
discussion. Certainly there is no merit in 
the claim that it was deprived of a fair hear- 
ing because the Commission amended its 
complaint after considerable testimony had 
been taken under the original complaint. 
This is so even though it be assumed that 
the Commission by its amended complaint 
changed its theory and confronted petitioner 
with a different issue from that contained 
in the original complaint. Neither is there 
any merit in the contention that the order 
is improperly predicated upon a finding that 
such representations “have the tendency 
and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public,” 
because the amended complaint alleged that 
the representations had “the tendency and 
capacity to and does [do] mislead and de- 
ceive a substantial portion of the purchasing 
public.” The law is settled that a finding 
of “tendency and capacity to mislead” is 
sufficient and that actual deception need not 
be shown. Federal Trade Commission v. 
Algoma Lumber Co., 291 U. S. 67, 81; 
D. D. D. Corp. v. Federal Trade Commission, 
125 F. 2d 679, 682. 
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The fact that the case was heard before 
five different trial examiners raises a more 
serious question. We think such a practice 
is subject to criticism, but petitioner does 
not point out and we are unable to discern 
how it affected the result or deprived peti- 
tioner of a fair trial. No complaint is made 
but that petitioner was given all the rights 
and privileges during the course of the 
hearings ordinarily accorded to a litigant. 
Petitioner made no objection either before 
the hearings, during or at the time of any 
hearing where a substituted trial examiner 
presided. More than that, petitioner con- 
sented to the last substitution ordered by 
the Commission. So far as we are advised, 
the point is raised here for the first time. 
After all, the findings are not made by the 
examiners but by the Commission upon 
testimony as reported by the examiners. 


[Petition for Review Denied—Order 
Affirmed) 


Under the circumstances shown, we can- 
not say that petitioner was denied a fair 
hearing. The petition to review and set 
aside the Commission’s order is denied, and 
a decree will be entered affirming the order 
to cease and desist and commanding peti- 
tioner to obey the same and comply there- 
with. 


{7 57,502] Paramount Pictures, Inc., et al. v. United States. 
In the United States District Court, Southern District New York. Equity No, 87-273. 


October 21, 1946. 


An application by a theatre for review of a decision of an Appeal Board, invoked as 


part of the arbitration system set up by the Paramount Pictures consent decree under the 
anti-trust laws, is denied. The moving party was not required to submit its rights to 
arbitration, but, having invoked it, is bound by the result, which must be accepted as final, 
and cannot be reviewed by the United States District Court. 


See the Sherman Act annotations, Vol. 1, J 1580.30. 


The jurisdiction of an Expediting Court which heard anti-trust proceedings brought 
by the United States against motion picture producers and distributors, which proceedings 
resulted in a consent decree, is limited to a consideration of violations of the Sherman Act 
by the defendants, and cannot be extended to an attempted proceeding between a third 
party and any of the defendants. 


See the Sherman Act annotations, Vol. 1, J 1610.501. 


_ Before Aucustus N. Hanp, Circuit Judge; Henry W. Gopparp and Joun Bricurt, 
District Judges, sitting as an Expediting Court in the above case, 


Per CuriAM: This is an application by 


; first is that the decision of the Appeal Board 
Sidney Lust Theatres to review and set Ey 


was invoked by the moving party volun- 


aside a decision of the Appeal Board known 
as Decision 126 rendered july 12, 1946, and 
to stay the effective date of said decision, 
etc. The application is addressed to this 
Expediting Court and the Judges thereof. 
In our opinion the application should be 
denied for two reasons each affecting the 
propriety of our exercising jurisdiction. The 
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tarily as a part of the independent arbitra- 
tron system set up by the consent decree. 
The moving party was in nowise required 
to submit its right to the arbitration tri- 
bunal but, having invoked it, is bound «by 
the result which under the terms of the 
arbitration rules adopted pursuant to the 
terms of the decree must be accepted as 
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final and, therefore, cannot be reviewed by 
an appeal to the United States District 
Court. See Paragraph XXII (6) and (9) 
of the decree and rules of arbitration; X, 
XVII and XVIII adopted pursuant to the 
decree. 

Irrespective of the foregoing, the juris- 
diction of this Expediting Court is limited 
to a consideration of violations of the Sher- 
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man Anti-Trust Act by the defendants 
named as set forth in the pleadings, and 
remedies therefor, and cannot be regarded 
as extending to an attempted proceeding in 
the District Court between an individual 
such as Sidney Lust Theatres and any of 
the defendants. 
The motion is accordingly denied. 


[7 57,503] _ Larry Finley and Miriam Finley v. Music Corporation of America, a Dela- 
ware Corporation; H. E. Bishop and Lawrence Barnett. 


In the United States District Court, Southern District of California, Central Division. 


No. 4328-M, Civil. June 24, 1946. 


In a proceeding for damages, on charges that defendants combined to restrain and 


monopolize interstate trade and commerce in the public entertainment field wherein “name 
bands” are engaged in commercial dance halls, judgment is entered for defendants’ as to 
monetary damages per se, notwithstanding the jury’s verdict for plaintiffs, where the jury’s 

expression in figures” of the treble damages was probably based upon evidence of profits 
of a predecessor of plaintiffs in the operation of the ballroom. Such a deduction is con- 
jectural and based upon too insecure support to bring the award of the jury within the 
standard of certainty required. 


See the Sherman Act annotated, Vol. 1, f 1640.411. 
Costs of suit are assessed against defendants even though the Court is forced to delete 


from the judgment the item of damages because the jury’s fixation of damages does not 
conform to the standard of certainty required. 


See the Sherman Act annotated, Vol. 1, 1 1640.397. 
Plaintiffs’ attorney’s fees are assessed against defendants even though the Court is 


forced to delete from the judgment the item of damages because the jury’s fixation of 
damages does not conform to the standard of certainty required. 


See the Sherman Act annotated, Vol. 1, | 1640.390. 
Desser, Rau & Christensen, of Los Angeles, California. 
Pacht, Pelton, Warne, Ross & Bernhard, of Los Angeles, California. 


For plaintiffs: 
For defendants: 


Memorandum of Conclusions on Defendants’ 
Motions for Judgment Notwithstand- 
ing the Verdict of the Jury 
and for New Trial 


[Nature of Proceedings] 


Paut J. McCormick, District Judge: Plain- 
tiffs sue under Section 15, Title 15, United 
States Code, for damages, alleging injury 
to their business and property by reason of 
interstate activities of defendants violative 
of Sections 1 and 2 of the Antitrust Laws 
of the United States. Sections 1 and 2, Title 
ISU SCA. 


The specific charges relate to a contract 
and combination between defendants and 
one Wayne Dailard to restrain and to 
monopolize interstate trade and commerce 
in the public entertainment field wherein 
so-called “name bands” are engaged and 
utilized in commercial ballrooms and dance 
halls. 

[Verdict Rendered for Plaintiffs] 


The cause was tried to a jury. At the 
conclusion of an approximate ten days’ trial 
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‘a general verdict was rendered for the plain- 
tiffs and against the defendants named above, 
wherein treble damages were awarded to 
the plaintiffs in the sum of $55,500.00. Sub- 
sequently, and pursuant to Section 15, supra, 
the court, after a hearing, allowed costs of 
suit, including a reasonable attorney’s fee, 
in the aggregate sum of $9092.85. Thereafter 
judgment was accordingly entered and dock- 
eted. 


[Motions Filed by Defendants for Judgment] 


Defendants, pursuant to Rule 50, F. R. 
C. P., have filed and presented their motions 
for judgment in their favor notwithstanding 
the verdict of the jury, or, in the alterna- 
tive, for a new trial. The court after con- 
sidering the briefs of the respective parties 
entered herein a partial ruling wherein the 
court found that no cause had been shown 
which warranted or justified any disturb- 
ance of the findings and verdict of the jury 
save the possibility that under the rules 
enunciated by the Supreme Court in Keogh 
v.C. & N.W. Ry. Co., 260 U.S. 156, (1922), 
and reiterated in Georgia v. Pennsylvania R. 
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Co., 324 U. S. at page 453, and earlier estab- 
lished in Central Coal & Coke Co. et al. v. 
Hartman, (C. C. A. 8, 1901), 111 F. 96, the 
jury’s fixation of the damages for the injury 
to the plaintiffs by reason of defendants’ 
wrongdoing does not conform to the yard- 
stick of certainty required by the decisions 
of the courts of the United States. 


[Evidence Falls Short of Required Certainty] 


Counsel for the parties have presented 
further arguments upon the reserved ques- 
tion. We are constrained by the weight of 
prevailing authority to conclude that even 
under the liberalized application by the Su- 
preme Court of the rules pertaining to dam- 
ages per se in actions relating to activities 
forbidden by the Antitrust laws, such as 
those found by the jury in this action, the 
evidence in the record before us falls short 
of the legally required certainty. Cf. Bigelow 
v. RKO Radio Pictures, 90 L. Ed., (Adv. 
Sheet 579, February 25, 1946). 


The record indicates that probably the 
jury’s “expression in figures” of the treble 
damages at $55,500.00 is based upon evi- 
dence that in the year 1944 Wayne Dailard, 
the predecessor of the plaintiffs in the con- 
duct and operation of the Mission Beach 
Amusement Center and ballroom, as stated 
in defendants’ brief on the motions before 
us, showed a profit therefrom of approxi- 
mately $74,000.00, and that 25% thereof was 
allocable to the ballroom. Such a deduction, 
however, is conjectural and based upon too 
insecure support under the record to suffi- 
ciently fix the damages to the plaintiffs so 
as to bring the award of the jury under the 
standard established by the decisions. 


Having reviewed all of the evidence be- 
fore the court on the issue of monetary dam- 
ages, exclusive of other factors of injury to 
the plaintiffs, we believe it to be legally in- 
adequate to support the jury’s estimate of 
$18,500.00 actual damages. In reaching this 
conclusion we are not unmindful that there 
is a clear distinction between the rules pre- 
scribing pecuniary relief to “one injured in 
his business or property” according to the 
terms of Section 15 of Title 15 of the United 
States Code, and that which is assessable in 
traditional or conventional actions for dam- 
ages. Chattanooga Foundry and Pipe Works 
v. City of Atlanta, 203 U. S. 390. 


[Costs and Attorneys’ Fees Allowed] 


At the argument on the reserved point the 
court posed a further question as to whether, 
under the expressed terms of Section 15, 
supra, the court, if required under the force 
of authority to delete from the judgment the 
item of damages, could, under the record, 
still allow the costs, including attorney’s 
fees, as stated in the docketed judgment. 
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The suit authorized by Section 15 is sm 
generis. The wording of the statute is unique. 
We have earlier in this memorandum di- 
rected attention to the observation of Justice 
Holmes in the Chattanooga Foundry decision, 
supra, as to the differentiation in the ele- 
ments of damages under this law and in the 
other types of damage suits. Moreover, it 
is significant that the Congress itself or- 
dained that the injury denounced by this 
statute should be redressed in the District 
Court of the United States “without respect 
to the amount in controversy,” instead of 
requiring the jurisdictional amount generally 
necessary in damage litigation in the Federal 
court between private parties. 

In the light of the broad investiture of the 
court’s power in the allowance of costs by 
the express terms of the Act under which 
the suit was brought, and giving due con- 
sideration to the implied findings of the jury 
that defendants have injured plaintiffs in 
their business by unlawfully restraining and 
monopolizing interstate commerce in the 
public entertainment field, we think that the 
costs of suit, including the plaintiffs’ attor- 
ney’s fees, should be assessed against the 
defendants. American Can Co. v. Ladoga 
Canning Co., (C. C. A. 7, 1930), 44 F. (2d) 
763. In the case just cited the court, con- 
struing the singular wording of Section 15 
of Title 15 of United States Code, said, 
“The statute authorizing plaintiff’s recovery 
of reasonable attorneys’ fees directs their 
inclusion as a part of the costs. We find 
nothing in this statute which limits this 
allowance to services rendered in the Dis- 
trict Court. Its terms are broad enough to 
include plaintiff’s reasonable attorneys’ fees 
necessarily incurrred in any court wherein 
the cause was pending. A similar construc- 
tion has been placed on a similar statute.” 
Davis v. Parrington (C. C. A.), 281 F. 10. 
See, also, Davis, Agent, v Parrington, etc., 
(C. C. A. 9), 281 F. 10; Louisville & N. R. 
Co.-v. Dickerson (C, C..A,), 191, F.. 705, 

The unusual and broad character of the 
remedy provided by Section 4 of the Act of 
October 15, 1914, now Section 15, Title 15, 
U.S. C. A., relating to unlawful restraints 
and monopolies in interstate commerce is the 
subject of a scholarly and analytical article 
by Professor Lawrence Vold, published Jan- 
uary, 1940, in Volume XXVIII, Kentucky 
Law Journal. The title of this instructive 
material is “Are threefold damages under 
the Anti-trust Act Penal or Compensatory?” 
In aptly describing the components in the 
remedy, the learned authority stated, “ * * *, 
the threefold damage provision is here com- 
pensatory in its nature, in liquiding com- 
pensation for accumulative intangible harm 
going beyond the ordinary recoverable legal 
damages to the business or property.” 
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In ruling upon the defendants’ motions 
under consideration we have followed the 
procedure directed by the Supreme Court in 
Montgomery Ward & Co. v. Duncan, 311 U. S. 
243, and have entered this day an appro- 
priate ruling and judgment which embodies 
the views expressed in this memorandum of 
conclusions. 


Ruling on Defendants’ Motions for Judg- 
ment Notwithstanding the Verdict of 
the Jury, and for a New Trial, 
and Judgment. 


[Judgment] 


The above entitled action having been reg- 
ularly called for trial before the Honorable 
Paul J. McCormick, United States District 
Judge, and a jury, on the 29th day of Jan- 
uary, 1946, and succeeding days as shown by 
the record of this court; Messrs. Desser, 
Rau & Christensen, Wm. Christensen, Esq., 
and F. Filmore Jaffe, Esq., appearing as 
attorneys for the plaintiffs, Larry Finley and 
Miriam Finley ; Messrs. Pacht, Pelton, Warne, 
Ross & Bernhard, Clore Warne, Esq., and 
Frank P. Doherty, Esq., and Harold F. Col- 
lins, Esq., appearing for defendants, Music 
Corporation of America, H. E. Bishop and 
Lawrence Barnett; at the conclusion of all 
of the evidence offered and received for and 
on behalf of the plaintiffs, and for and on 
behalf of the defendants, and after all par- 
ties had rested, the defendants moved for a 
directed verdict in their favor, which motion 
the court denied, and the Judge did there- 
after submit the cause to the jury for their 
consideration; and the jury having rendered 
a verdict in favor of the plaintiffs and against 
the defendants in the sum of $55,500.00 as 
treble damages; and the defendants there- 
after within due time made their motions 
for judgment in their favor notwithstanding 
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the verdict, or, in the alternative, for a new 
trial in said action; the court having con- 
sidered the briefs and arguments of counsel, 
and being fully advised in the premises, does 
find and adjudge that there is ample and 
substantial evidence to support and sustain 
the implied finding of the jury that the de- 
fendants have conspired to restrain inter- 
state commerce and to monopolize interstate 
commerce in that portion of the business of 
musical entertainment involving bands, or- 
chestras, and attractions furnishing dance 
music at places of public entertainment, but 
that the evidence does not adequately dis- 
close any means of determining the amount 
of damages per se sustained by the plaintiffs 
with any degree of certainty or definiteness, 
and therefore that the damages fixed by the 
jury are speculative and not recoverable un- 
der applicable law, and that solely by reason 
thereof the motion of the defendants for 
judgment notwithstanding the verdict of the 
jury should be granted to the extent herein 
stated, and not otherwise. 


Now, therefore, it is ordered that defend- 
ants’ motion for a judgment in their behalf 
notwithstanding the verdict of the jury is 
hereby granted solely as to the specifications 
relating to monetary damages per se as set 
forth in Paragraph 2(d) of defendants’ mo- 
tion for a directed verdict at the close of 
all the evidence, filed herein on February 
11, 1946; that defendants’ motion for a new 
trial is denied. 

And, accordingly, judgment is ordered for 
the plaintiffs, Larry Finley and Miriam Fin- 
ley, upon all the issues herein, except dam- 
ages per se, and also for their costs in the 
sum of $1592.85, and the further sum of 
$7500.00 reasonable attorneys’ fees, also as 
part of their costs herein, making in all the 
sum of $9092.85 as their total costs of suit. 


[7 57,504] Oscar Giusti v. Pyrotechnic Industries, Inc., Unexcelled Manufacturing 
Company, Inc., National Fireworks, Inc., National Fireworks Distributing Company, Los 
Angeles Fireworks Company, Ltd., Victory Fireworks and Specialty Company, Triumph 
Fusee & Fireworks Company, M. Backes’ Sons, Inc., and Essex Specialty Company. 

In the United States Circuit Court of Appeals for the Ninth Circuit. No. 11,189, 
June 27, 1946. 

Upon appeal from the District Court of the United States for the Northern District 
of California, Southern Division. 

A Delaware association of fireworks manufacturing corporations, which filed in the 
office of the Secretary of State of California its certificate of withdrawal from intrastate 
business in California, was subsequently properly served by service on the Secretary of 
State of California of summons in an action charging an unlawful combination under the 
Sherman Anti-Trust Act to fix the price of fireworks. The continuing acts of conspirators 
within California constituted transaction of business within that district by defendant. 

See Sec. 12, Clayton Act annotated, Vol. 1, {| 2032.55. 

For appellant: Chellis Carpenter, San Francisco, California. 

For appellee: Gregory, Hunt, Melvin & Faulkner, Harold C. Faulkner, and Robert 
Beale, San Francisco, California. 

Before: DENMAN, Bone and Orr, Circuit Judges. 
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[Nature of Appeal} 


DENMAN, Circuit Judge: This is an appeal 
from a judgment dismissing the complaint 
below as to appellee Triumph Fusee & Fire- 
works Company, a corporation, hereinafter 
called Triumph, and an order quashing the 
service of a summons on the Secretary of 
State of the State of California as the 
claimed agent of Triumph. 


[Allegations of Complaint] 


The complaint’ alleged that appellant at 
all relevant times was engaged in the busi- 
ness of buying and selling fireworks in the 
State of California. Triumph, a Delaware 
corporation, is an association of fireworks 
manufacturing corporations composed of the 
other defendants below, a New York, Ari- 
zona, Massachusetts, Connecticut, New Jer- 
sey, two Maryland, and several California 
corporations, producing approximately 85% 
of the total production of fireworks in the 
United States. All are engaged in interstate 
commerce in fireworks and prior to the 
charged combination to fix the price of fire- 
works were in competition with one an- 
other. Triumph and these other corpora- 
tions are charged with combining to perform 
and performing on or about the 12th day of 
April, 1935, the following acts: 


“‘(a) Agreed to fix and maintain, and have 
fixed and maintained, uniform prices in the sale 
of fireworks to jobbers of fireworks in the 
United States to the particular grave damage 
and detriment of the plaintiff. 


““(b) Agreed to fix and maintain and have 
fixed and maintained, uniform discounts in the 
sale of fireworks by manufacturers to jobbers of 
fireworks in the United States to the particular 
grave damage and detriment of the plaintiff. 


“(c) Agreed to fix and maintain, and have 
fixed and maintained uniform prices and dis- 
counts at which jobbers of fireworks should sell 
to retailers in the United States to the particular 
grave damage and detriment of the plaintiff. 


“(dy Agreed to designate, and have so desig- 
nated, what concerns or individuals should 
and/or should not be sold by manufacturers of 
flreworks as jobbers to the particular grave 
damage and detriment of the plaintiff. 


“(e) Organized and held meetings of groups 
of fireworks jobbers in various parts of the 
United States according to the particular sub- 
divisions of the United States in which they 
were situated, to devise means of asserting in- 
fluence, pressure, coercion, and other means of 
inducing, requiring and coercing these fireworks 
jobbers to abide by and adhere to the agree- 
ments, combinations and conspiracies of the 
defendants to the particular grave damage of 
the plaintiff. 


“(f) Procured promises and agreements from 
various jobbers of fireworks in the United States 


1 The complaint accounts for its filing in 1944 
concerning transactions in 1935 and 1936, that 
appellant became insane and was committed to 
an insane asylum on January 10, 1936, and did 
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pursuant to those acts in paragraph (e), as 
above, to the particular grave damage and 
detriment of the plaintiff. 

‘“(g) Maintained the continuance of all those 
acts mentioned in paragraphs (a), (b), (c), (qd), 
(e) and (f), as above, by diverse methods of 
policing manufacturers, jobbers, and retailers of 
fireworks in the United States, to the particular 
grave damage and detriment of the plaintiff. 


“‘(h) Agreed to compile and maintain lists, 
and have compiled and maintained lists of those 
concerns which should be, and are, recognized 
as chain stores which are allowed certain special 
discounts from the defendants in addition to 
those granted other purchasers to the particular 
grave damage and detriment of the plaintiff. 


“(iy Agreed to fix and maintain and have 
fixed and maintained minimum retail prices of 
fireworks throughout the United States to the 
particular grave damage and detriment of the 
plaintiff, 

‘“(j) Agreed to refuse to sell, and have refused 
to sell, fireworks to certain concerns, thus boy- 
cotting said concerns and cutting off or seriously 
impairing their supply of fireworks."’ 


The complaint continues, concerning further 
acts of the conspirators extending over six 
months’ time 


“That on or about January 15, 1936, said 
defendants, pursuant to said agreements, com- 
binations and conspiracies, caused to be or- 
ganized an association of those defendants which 
are sued herein under their true names as had 
Pacific Coast establishments; that said associa- 
tion was known as the Pacific Coast Fireworks 
Distributing Association, and held meetings at 
San Francisco between January 15, 1936, and 
January 30, 1936; that at one of said meetings 
the association adopted a resolution wherein it 
was resolved that the association contact all 
eastern manufacturers of fireworks, for the pur- 
pose of preventing any further sale of fireworks 
to plaintiff or his agent; that within six months 
thereafter, as plaintiff is informed and believes 
and accordingly alleges, said association had 
contacted not only such eastern manufacturers, 
but also all fireworks manufacturers in the 
United States, and had requested that plaintiff 
be blacklisted by each of them; that at all times 
thereafter plaintiff, was unable to pur- 
chase any fireworks for his said business, all to 
plaintiff’s damage in the sum of Fifty Thousand 
Dollars ($50,000.00).”’ 


{Certificate of Withdrawal from Intra-State 
Business| 


On December 7, 1943, Triumph filed in 
the office of the Secretary of State of Cali- 
fornia its Certificate of Withdrawal from 
Intra-State Business in California, under the 
provisions of Section 411 of the Civil Code 
of the State of California, which Certificate 
stated, among other matters, in accordance 
with that Code requirement ‘That said de- 
fendant consents that process against it in 
not recover until his discharge on January 8, 


1943. During his insanity his business was con- 
ducted by his wife as his agent. 
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any action upon any liability or obligation 
incurred within this State prior to the filing 
of the Certificate of Withdrawal may be 
served upon the Secretary of State.” 


[Service upon Secretary of State Quashed] 


Appellant served upon the Secretary of 
State of California a copy of his complaint 
and the summons thereon issued by the 
district court. On Triumph’s motion, the 
district court quashed the service of the 
summons and dismissed the complaint as to 
Triumph. 


[Contentions Supporting Ruling of 
District Court] 


Triumph asserts this was not error, claim- 
ing (1) that under the California law the 
Secretary of State’s agency is confined to 
suits upon liabilities created by Triumph 
only in “business transacted” by it in that 
state; (2) that the six months’ activity of 
Triumph’s coconspirators in destroying ap- 
pellant’s business for the benefit of their 
monopoly is not transacting business within 
the California law; and (3) that Triumph 
did nothing in California, though its cocon- 
spirators, as its agents, so destroyed appel- 
lant’s California business. 


[Statute Involved| 


We do not agree. The California law 
requiring foreign corporations to create an 
agency for acceptance of process in cases 
of its liability for acts committed in Cali- 
fornia before its departure from the State 
is stated in Section 411 (2) of the Civil 
Code to be 


“411, Surrender of right to transact intra- 
state business. 

“A foreign corporation which has qualified to 
transact business in this State may surrender 
its right to engage in such business within the 
State by filing in the office of the Secretary of 
State a certificate executed and acknowledged 
by its president or vice president and secretary 
or treasurer, setting forth: 

“(2) That it consents that process against it 
in any action upon any liability or obligation 
incurred within this State prior to the filing of 
the certificate of withdrawal may be served 
upon the Secretary of State.”’ 


The liability to appellant created by the 
conspirators is clearly within this statutory 
provision. Triumph claims that under a 
later Code section, amending Section 406a 
of the Civil Code, the liability of Section 411 
is narrowed to one arising from “business 
transacted” within the State. That section 


reads 
“‘406a. Service of process. 
He . A foreign corporation which has 


transacted intrastate business in this State and 
has thereafter withdrawn from business in this 
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State may be served with process in the manner 
provided in this section in any action brought 
in this State arising out of such business, 
whether or not it has ever complied with the 
requirements of section 405, Civil Code.—1937; 
Chap. 192.”’ 


An action “brought in this state” includes 
an action in the federal courts in the state 
based on federal law. Oklahoma Packing 
Co. v. Oklahoma Gas & Elec. Co., 100 F. 2d 
770 (CCA-10), approved in Nierbo Co. v. 
Bethlehem Steel Co., 308 U. S. 165, 175. 


[Transaction of Business] 


The continued acts of the conspirators in 
California to secure a monopoly in transacting 
busmess there. 


(1) It is strongly arguable that 406a is 
not a limitation on the general term “lia- 
bility” of section 411. (2) However, assum- 
ing such limitation, the question is what was 
the “business” which the California legisla- 
ture had in mind when it sought to protect 
California business men from acts, here con- 
tinued acts, of foreign corporations com- 
mitted in the state and creating a liability 
there before Triumph’s departure from its 
jurisdiction. Triumph states it knows of 
no California decision dealing with this ques- 
tion, and we are cited to none. 


Prior to the enactment of antimonopoly 
acts by the federal and state legislatures, it 
was a usual business transaction to combine 
to attempt to destroy a competitor and 
secure a monopoly in the field of the busi- 
ness of the combining group. Such business 
activity is now made illegal by such legisla- 
tion, but because it became a wrongful busi- 
ness activity it is none the less business 
transacted. The continuing acts of the con- 
spirators extending over six months, is as 
much business as if by agreement in viola- 
tion of the anti-trust acts all the conspirators 
had consistently underbid appellant and by 
that wrongful method destroyed his business 
by preventing him making any sales in Cali- 
fornia. Jn a suit under the Clayton Act, a 
Michigan corporation sold goods to Massa- 
chusetts companies which resold in Massa- 
chusetts. It occasionally sends agents into 
Massachusetts to “high pressure” the Massa- 
chusetts companies in their intrastate sales. 
Such occasional visits of these Michigan 
high pressure men were held to be doing 
business in Massachusetts. Jeffery-Nichols 
Motor Co. v. Hupp, 46 F. 2d 623, 625 
(CCA-1). To the extent that the high pres- 
sure salesmanship was successful it took 
the business from competing manufacturers. 
In the instant case, Triumph, through its 
conspiring agents, had pressure high enough 
to take appellant’s intrastate business away 
from him. Triumph was as such transact- 
ing business in California as the Michigan 
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company in Massachusetts. As was stated 
by the Supreme Court in Eastman Co. v. 
Southern Photo Co., 273 U. S. 359, 373, even 
of interstate business, 

“We are further of opinion that a corporation 
is none the less engaged in transacting business 
in a district, within the meaning of this section 
—which deals with suits respecting unlawful 
restraints upon interstate trade—because of the 
fact that such business may be entirely inter- 
state in character and be transacted by agents 
who do not reside within the district.”’ 


We hold this to be the law in California 
as to the intrastate business of destroying 
appellant’s business there. 


[Service on Secretary of State within Law] 


(3) [(2)] The California members of the 
conspiracy were agents of Triumph in the 
conspiracy’s attempt to destroy appellant’s 
business. Triumph was in California acting 
through such agents, just as it would have 
been if it had employed a group of agents 
there continuously to underbid on sales to 
appellant’s customers. Hence this case is 
not like Morris & Co., v. Skandinavia Ins. 
Co., 279 U. S. 405, 408, nor Steinberg v. 
Aetna Fire Ins. Co., 50 Fed. Supp. 438, 439, 
where the liability claimed arose from trans- 
actions without the state. If the case of 
Westor Theatres v. Warner Bros., 41 Fed. 
Suppas/o/40700 0 CD Cah Dee Nien iayarolds 
to the contrary, we find no merit in its 
reasoning. To follow it would be to frus- 
trate the purpose of the Congressional legis- 
lation against monopolistic conspiracies in 
many cases. It is not the law in California. 
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We hold the service on the Secretary of 
State is within the California law and that 
the order quashing it is reversed. 


[Question as to Jurisdiction over Triumph 
Moot} 


Triumph also appeared and moved the 
dismissal of the action as to it. We at first 
regarded this as a general appearance, mak- 
ing unnecessary the consideration of the 
service on the Secretary of State, and de- 
cided the case on that ground. Further con- 
sideration led us to conclude that the motion 
was addressed solely to the question of 
venue and we set aside our judgment. 
Though the district court did not state its 
reason for dismissing the suit, we assume 
it was on that ground. That question be- 
comes moot, since it is waived by the de- 
fendant corporation consenting to becoming 
a party to the suit by its creation of an 
agent in the state to accept the service of 
process which was served on it. Nuterbo v. 
Bethlehem Steel Co., 308 U. S. 165, 170, 
174-175; Oklahoma Packing Co.'v. Oklahoma 
Gas & Electric Co., supra. Since the com- 
plaint states a plain case of violation of the 
anti-trust acts and Triumph so become a 
party to the action, the district court had 
jurisdiction of both the subject matter and 
the person sued and erred in dismissing it. 


[Order Reversed | 
The order quashing the summons and 
dismissing the action as to Triumph is re- 
versed. 


[7 57,505] United States v. Ford Motor Company, Commercial Investment Trust 
Corporation, Commercial Investment Trust, Inc., Universal Credit Corporation, Universal 
Credit Company of Delaware, Universal Credit Company of Indiana, and Universal Credit 


Company, Inc. 


In the United States District Court for the Northern District of Indiana. 


Action No. 8. July 25, 1946. 


Civil 


The motion of parties to a consent decree entered in proceedings under the Sherman 


Anti-Trust Act, seeking suspension of provisions of the decree restraining automobile 
manufacturers from recommending, endorsing, advertising, or arranging for visits by 
finance companies until such time as similar restraints are imposed upon a competitor, are 
denied, when general verdicts of guilty have been rendered against the competitor. The 
motion of one of the parties for an order under the decree permitting the manvfacturer to 
acquire ownership of a finance company is denied when the manufacturer offered no evi- 
dence of competitive disadvantage. A provision of a consent decree, that nothing in the 
decree should preclude the automobile manufacturer from acquiring interests in any finance 
company unless a final decree imposes a similar restraint upon a competitor by a certain 
date, is modified by extending that date when it appeared that the test of the permanency 
of the bar against affiliation was to abide the outcome of a civil anti-trust suit against the 
competitor, and that the time clause was subsidiary to such main purpose. 
See the Sherman Act annotated, Vol. 1, f 1550.10, 1560.25. 
Modifying a consent decree enter November 15, 1938, reported at Vol. 1, {[ 1210.512, 
1550.10, 1570.30. 
Findings of Fact, Conclusions of Law, 
and Order 
Parrick T. SToNnE, District Judge: The 
United States has moved that this Court 
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extend the period provided in paragraph 12 
of the consent decree entered in this cause 
on November 15, 1938 beyond January 1, 
1946, the date to which it was previously ex- 
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tended by consent of the parties, and re- 
spondent Ford Motor Company has opposed 
this motion and in turn moved that this 
Court enter an order pursuant to paragraph 
12 that nothing in said consent decree shall 
preclude said respondent from acquiring and 
retaining ownership of, control over or inter- 
est in any finance company, or from dealing 
with such finance company and with said 
respondent’s dealers in the manner provided 
in said decree or in any order of modification 
or suspension thereof entered pursuant to para- 
graph 12a thereof. In addition, respondent 
Ford Motor Company has moved pursuant 
to paragraph 12a of said decree that the 
Provisions of subparagraphs (i) and (k) of 
paragraph 6 of said decree be suspended 
until similar provisions are imposed upon 
General Motors Corporation and that subpara- 
graph (e) of said paragraph 6 be modified 
to the extent necessary to permit said re- 
spondent to do those things prohibited by 
said subparagraphs (i) and (k) which might 
also be prohibited by said subparagraph (e) 
such modification to continue until provi- 
sions similar to said subparagraph (e) with- 
out such modification are imposed on General 
Motors Corporation. Also, all respondent 
finance companies have moved for suspen- 
sion of subparagraph (d) of patagraph 7 of 
said decree until a similar provision is im- 
posed upon General Motors Acceptance Cor- 
poration. 

All of said motions have been heard upon 
affidavits and arguments of counsel in open 
court, the complainant appearing by Wen- 
dell Berge, Esq., Assistant Attorney Gen- 
eral, Holmes Baldridge, Esq., Special As- 
sistant to the Attorney General, Alexander 
M. Campbell, Esq., United States Attorney 
for the Northern District of Indiana, the 
respondent Ford Motor Company appearing 
by Clifford B. Longley, Esq., Wallace R. 
Middleton, Esq., Frederick C. Nash, Esq,., 
and Messrs. Crumpacker, May, Carlisle & 
Beamer, and the respondents, Commercial 
Investment Trust Corporation, et al., ap- 
pearing by Samuel S. Isseks, Esq., Alphonse 
A. La Porte, Esq., and Messrs. Scheer, 
Scheer and Taylor, and Russell Hardy, Esq., 
having, with the permission of the Court, 
filed a brief amicus curiae, and the Court, 
having considered the proofs, the arguments 
of counsel, and the briefs filed, and being 
fully advised in the premises, makes the 
following Findings of Fact and Conclusions 
of Law; 

Findings of Fact 

1. That the purpose of the second un- 
numbered paragraph of paragraph 12 of said 
decree was not only to protect respondent, 
Ford Motor Company, from the competitive 
disadvantage that might result from the con- 
tinued ownership of General Motors Ac- 
ceptance Corporation by General Motors 
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Corporation if the civil suit of the United 
States against General Motors Corporation 
to require it to divest itself of General Mo- 
tors Acceptance Corporation was delayed, 
but also to give respondent, Ford Motor 
Company, an opportunity to defend itself on 
the question of affiliation after the time limit 
set forth in such paragraph had expired. 


2. That the suit instituted by the United 
States against General Motors Corporation 
to require that corporation to divest itself 
of ownership of General Motors Acceptance 
Corporation is still pending in the United 
States District Court at Chicago, Illinois, 
and has not been reached for trial. How- 
ever, the plaintiff has proceeded diligently 
and expeditiously in its said suit. 


3. That jurisdiction of this action was spe- 
cifically retained in this Court for the pur- 
pose of requiring compliance with the terms 
of the decree, or for the purpose of modify- 
ing the decree upon proper showing. 


4. That this Court has jurisdiction to hear 
and dispose of the subject matter of com- 
plainant’s motion and of respondent’s mo-. 
tions. 


5. That certain provisions of Paragraphs 6 
and 7 of the decree herein were to be sus- 
pended in the event of failure of complainant 
to secure general verdicts of guilty against 
General Motors Corporation, General Mo- 
tors Acceptance Corporation and others in 
a then pending criminal antitrust proceed- 
ing by January 1, 1940. 

6. That the Court takes judicial notice of 
the fact that general verdicts of guilty were 
obtained against General Motors Corpora- 
tion, General Motors Acceptance Corpora- 
tion and others on November 17, 1939, and 
that such general verdicts were sustained on 
appeal. 

7. That the trial court in its instrucions to 
the jury in the criminal antitrust proceed- 
ings against General Motors Corporation, et 
al., held that the agreements, acts, and prac- 
tices enjoined in Paragraphs 6(i), 6(k) and 
7(d) of the Ford decree herein, among 
others, constituted a proper basis for the 
return of a general verdict of guilty. 


8. That under Paragraph 12a(2) of the 
decree herein, the general verdict of guilty in 
the General Motors case, under the instruc- 
tions to the jury by the trial court, is equiva- 
lent to a decree restraining the performance 
by General Motors Corporation of such 
agreements, acts, or practices as are enjoined 
herein by paragraphs 6(i), 6(k) and 7(d) 
and other paragraphs of the decree. 


9. That the prohibitions contained in Para-. 
graphs 6(i), 6(k) and 7(d) of the decree 
herein have been imposed in substantially 
identical terms upon General Motors Cor- 
poration and General Motors Acceptance 
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Corporation as a result of the general ver- 
dict of, guilty against them under proper 
instructions from the trial court in accord- 
ance with the provisions of Paragraph 12a(2) 
of the decree herein. 


10. That respondents are not laboring 
under any competitive disadvantage with 
General Motors Corporation and General 
Motors Acceptance Corporation in the man- 
ufacture, sale, and financing of Ford cars by 
virtue of the prohibitions contained in Para- 
graphs 6(i), 6(k) and 7(d) of the decree 
herein, and offered no evidence showing 
competitive disadvantage. 


11. That the decree provided for a termi- 
nation of the bar against affiliation, if the 
civil proceedings against General Motors 
Corporation and General Motors Accept- 
ance Corporation were not successfully con- 
cluded by a court of last resort by January 1 
1941, 

12. That by agreement among the parties 
the date for termination of the bar against 
affiliation has been extended from time to 
time to January 1, 1946. 

13. That the provisions of paragraph 12 
of the decree, relating to the bar against affl- 
lation, were framed upon the basis that the 
ultimate rights of the parties thereunder 
should be determined by the Government’s 
civil antitrust suit against General Motors 
Corporation and General Motors Accept- 
ance Corporation. 

14. That time was not of the essence with 
respect to lapse of the bar against affiliation. 

15. That respondent, Ford Motor Com- 
pany, has offered no proof that further ex- 
tention of the bar against affiliation will place 
it at a competitive disadvantage with General 
Motors Corporation. 

16. That further extension of the bar 
against affiliation until January 1, 1947, will 
not impose a serious burden upon respond- 
ent, Ford Motor Company, and will not 
place respondent, Ford Motor Company, at 
a competitive disadvantage as regards Gen- 
eral Motors Corporation. 


Conclusions of Law 
[Jurisdiction] 


1, That the Court has jurisdiction to enter- 
tain the several motions and to make a 
proper order, or orders, pursuant thereto. 


[Guilty Verdicts Equivalent of Decree] 


2. That under Paragraph 12a(2) of the 
decree, general verdicts of guilty against 
General Motors Corporation and others in the 
criminal antitrust proceedings, under proper 
instructions from the trial court, must be 
considered the equivalent of a decree against 
General Motors Corporation restraining the 
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performance by General Motors Corporation 
of any agreements, acts, or practices which 
the trial court, in its instructions to the jury, 
held was a violation of the Sherman Act. 


[Restraints Not Subject to Suspension} 


3. That under Paragraph 12a(3) of the de- 
cree herein, the restraints imposed by sub- 
paragraphs (d) to (f) and (h) to (1) inclusive, 
of Paragraph 6, and subparagraphs (a), (c) 
and (d) of Paragraph 7, are not subject to 
suspension proyided the equivalent of a de- 
cree, as set out in Paragraph 12a(2), is 
secured against General Motors Corporation. 


[Bar Against A ffiltation to Abide Outcome 
of Civil Suit] 


4. That the purpose and intent of Para- 
graph 12 was to provide that the test of per- 
manency of the bar against affiliation was 
to abide the outcome of the civil antitrust 
suit against General Motors Corporation, 
and that the time clause was subsidiary to 
such main purpose. 


[Purpose and Intent of Decree] 


5. That the purpose and intent of the 
decree will be carried out if Ford Motor 
Company is given the opportunity at any 
future time to propose a plan for the acquisi- 
tion of a finance company, and to make a 
showing that such plan is necessary to pre- 
vent Ford Motor Company from being placed 
at a competitive disadvantage during the 
pendency of complainant’s civil litigation 
against General Motors Corporation, et al. 


[Order] 


Now, Therefore, It is Ordered, Adjudged 
and Decreed That: 


[Suspension of Provisions Denied] 


1. The motion of Ford Motor Company 
seeking a suspension of subparagraphs (i) 
and (k) of paragraph 6 of the decree, sub- 
paragraph (d) of Paragraph 7 of the decree, 
and such parts of subparagraph (e) of Para- 
graph 6 of the decree as may be necessary 
to do the things now prohibited by subpara- 
graphs (i) and (k) of Paragraph 6, until 
such time as they shall be imposed upon 
General Motors Corporation and its sub- 
sidiaries, either by consent decree, or by 
final decree of a court of competent jurisdic- 
tion not subject to further review, or by 
decree of such court, which, although sub- 
ject to further review, continues effective, 
be and the same is hereby denied. 


2. The motion of Commercial Investment 
Trust Corporation and others seeking a 
suspension of subparagraphs (i) and (k) of 
Paragraph 6 of the decree, subparagraph (d) 
of Paragraph 7 of the decree, and such 
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parts of subparagraph (e) of Paragraph 6 of 
the decree as may be necessary to do the 
things now prohibited by subparagraphs (i) 
and (k) of Paragraph 6, until such time as 
they shall be imposed upon General Motors 
Corporation and its subsidiaries, either by 
consent decree, or by final decree of a court 
of competent jurisdiction not subject to fur- 
ther review, or by decree of such court 
which, although subject to further review, 


continues effective, be and the same is here- 
by denied. 


[Permission for Affiliation Denied] 


3. The'motion of Ford Motor Company 
that an order be entered pursuant to Para- 
graph 12 of the decree, permitting Ford 
Motor Company to acquire and retain owner- 
ship of and control over or interest in any 
finance company, be and the same is hereby 
denied. ‘ 


[Decree Modified] 


It is Ordered Further that the aforesaid 
final decree as modified shall be and is here- 
by modified so that the second paragraph 
of Paragraph 12 thereof shall read as follows: 
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It is an express condition of this decree that 
notwithstanding the provisions of the preceding 
paragraph of this paragraph 12 and of any 
other provisions of this decree, if an effective 
final order or decree not subject to further re- 
view shall not have been entered on or before 
January 1, 1947, requiring General Motors Cor- 
poration permanently to divest itself of all 
ownership and control of General Motors Ac- 
ceptance Corporation and of all interest therein, 
then and in that event, nothing in this decree 
shall preclude the Manufacturer from acquir- 
ing and retaining ownership of and/or control 
aver or interest in any finance company, or 
from dealing with such finance company and 
with the dealers in the manner provided in this 
decree or in any order of modification or sus- 
pension thereof entered pursuant to paragraph 
12a. The Court, upon application of the re- 
spondents or any of them, will enter an order or 
decree to that effect at the foot of this decree, 
and the right of any respondent herein, to make 
the application and to obtain such order or 
decree is expressly conceded and granted. 


And It Is Further Ordered, Adjudged and 
Decreed That except as thus modified, the 
modified decree as previously entered shall 
stand in full force and effect. 


[7 57,506] United States v. Scophony Corporation of America; Scophony, Limited; 


et al. 


United States District Court, Southern District of New York. Civil Action No. 


34-184, October 30, 1946. 


The word “found,” as used in Section 12 of the Clayton Anti-Trust Act, is identical 


with the more familiar phrase “doing business.” 


A parent corporation does not “do 


business” in a given jurisdiction merely because of the presence there of its subsidiary 
without some further factual basis indicating that the parent has injected itself into the 
jurisdiction by its conduct in relation to the subsidiary, or that the subsidiary is acting 
solely as an agent. 


Although a parent corporation’s business within the district was of such a character 
that one might infer that it had subjected itself to the local jurisdiction, unless there is 
a continuity of such activities down to the present, such previous course of conduct is of 
no aid in the determination of jurisdiction. The controlling factor is the conduct of the 
subsidiary corporation in the district at the time process was served upon it or within 
a reasonable time before that. 


See Sec. 12, Clayton Act annotated, Vol. 1, J 2032. 
For plaintiff: Joseph B. Marker, Special Attorney. 


For defendants: Edwin Foster Blair, for Scophony Limited, appearing specially; 
Simpson, Thacher and Bartlett for Television Productions, Inc., Paramqunt Pictures, and 
Paul Raibourn; Mudge, Stern, Williams and Tucker, for Earl G. Hines and General 
Precision Equipment Corporation; Joseph O, Ollier, for Arthur Levey and Scophony 
Corporation of America. 


[Motion to Quash and Dismiss] 


Epwarp A. Concer, U. S. D. J.: The de- 
fendant, Scophony, Limited, moves to quash 


[Nature of Action] 


The action is brought pursuant to Sec- 
tion 4 of the Sherman Anti-Trust Act (15 


service of process and dismiss the complaint 
herein upon the ground that it is a cor- 
poration organized under the laws of Great 
Britain, not subject to the jurisdiction of 
this Court. 
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U. S. C. A. §4) against five corporate de- | 
fendants, including the movant, and three 
individuals to restrain continuing violations 
of Sections 1 and 2 of the Act (15 U. S. 
C. A. §1 and 2). The complaint charges 
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the defendants with combining and conspir- 
ing to monopolize and restrain interstate 
and foreign trade in products, processes, 
patents and inventions useful in television 
and allied industries. 


[Service of Process] 


Service of process was effected in New 
York City on December 20, 1945 by leaving 
a copy of the summons and complaint with 
defendant Arthur Levey, who is a Director 
of Scophony, Limited. On April 5, 1946 
one W. G. Elcock, also a Director of Sco- 
phony, Limited, was served while visiting 
this country. 


[Jurisdiction of Court] 


Section 12 of the Clayton Act (15 U. S. 
C. A. §22), pursuant to which venue is 
established and jurisdiction acquired in suits 
of this type, provides as follows: 

“Any suit, action, or proceeding under the 
anti-trust laws against a corporation may be 
brought not only in the judicial district where- 
of it is an inhabitant, but also in any district 
wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.’’ [Italics added.] 


It may be noted that the emphasized por- 
tion of the section relating to jurisdiction is 
concerned here; and the main problem is, 
therefore, whether the defendant, Scopkony, 
Limited, not being an “inhabitant” of this 
district, is “found” here. 

Although there have been numerous deci- 
sions rendered in application of this sec- 
tion, the great majority of them relate to 
domestic corporations (corporations organ- 
ized within the United States) rather than 
alien corporations, as here. 

Recently, Judge Leibell of this Court con- 
sidered the instant problem in a suit anal- 
orgous to the present one (U. S. v. U. S. 
Alkali Export Association, et al. decided 
July 16, 1946), and he held that a British 
corporation which owned the entire capital 
stock of an American corporation function- 
ing within the jurisdiction of this Court was 
“found” here within the meaning of Sec- 
tion 12. He concluded that the activities of 
the American corporation on behalf of the 
parent company warranted the finding that 
the former was merely an “agency sub- 
sidiary” of the British company. 


[When a Corporation Is “Found” 
Within Jurisdiction] 


In general, a corporation is “found” 
within a given jurisdiction if it there does 
business “of such nature and character as 
to warrant the inference that the corpora- 
tion has subjected itself to the local juris- 
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diction, and is by its duly authorized 
officers or agents present within the state or 
district where service is attempted.” Peo- 
ples Tobacco Co. v. American Tobacco Co., 
246 U. S. 79, 87; U. S. v. Aluminum Co. of 
America (D. C. N. Y. 1937), 20 Fed. Supp. 
13; Haskell v. Aluminum Co. of America 
(D. C. Mass., 1926), 14 Fed. (2d) 864. An 
examination of the cases indicates that the 
concept expressed as “found” is identical 
with the more familiar “doing business.” 

The affidavit submitted by the Govern- 
ment in opposition to this motion contains 
a detailed statement of the various activities 
of movant in this jurisdi¢tion. Much of 
this activity occurred prior to the signing 
of the so-called “basic agreements” with 
the other defendants in 1942. 


[Activities of Defendant im U. S.] 


Defendant Scophony, Limited (herein- 
after referred to as “Limited”) has its office 
in the City of London, England. It is in 
the business of manufacturing and selling 
television apparatus and is the owner and 
licensor of inventions purporting to cover, 
among other things, television reception 
and transmission systems. 

In the Spring of 1939, Limited manufac- 
tured and placed on the market in England 
several commercial television sets. After 
the outbreak of the war with Germany in 
September, 1939, the British Broadcasting 
Corporation stopped the television broad- 
casts. ; 

In 1940, Limited sent some of its person- 
nel and various television equipment to this 
country; it maintained an office in New 
York City from 1940 to 1941; it demon- 
strated its product here; it leased one of its 
television sets to a theatre company as a 
result of which a set was installed in the 
Rialto Theatre in New York City. In 
general, Limited was actively engaged in 
placing its product in the American market, 
inasmuch as the English market was closed 
to it because of the war. In those early 
years, 1940 and 1941, and perhaps for part 
of 1942, Limited’s business here was of such 
a character that one might very well infer 
that it had subjected itself to the local juris- 
diction and was present here at that time by 
its duly authorized agents upon whom serv- 
ice of process could be made. 


[Continmty of Activities Necessary] 


Unless there was a continuity of such Aac- 
tivities down to the present, however, such 
course of conduct is of no aid in the de- 
termination of this motion. What we are 
interested in is the business conduct of 
this defendant in this jurisdiction at the 
time process in this action was served upon 
it or within a reasonable time before that. 
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There is no question but that these busi- 
ness activities which I have referred to 
ceased prior to the time this defendant en- 
tered into the “basic agreements.” 

These agreements were executed on July 
31, 1942 and August 11, 1942. In substance, 
they provided for the creation of a new 
corporation, the Scophony Corporation of 
America (hereinafter called “SCA”), to 
which Limited sold all its equipment within 
the United States, and all its present and 
future patents. SCA, in turn, gave exclu- 
sive licenses for the manufacture and sale of 
products under the Scophony inventions in 
the Western Hemisphere to defendants 
General Precision Corporation and Televi- 
sion Products, Inc. The exclusive licensees 
agreed to pay royalties to SCA on all 
products that they might produce under 
the Scophony inventions, and SCA agreed 
to transmit to Limited fifty per cent of all 
royalties that it received from the licensees. 


[Distribution of Stock] 


The capital structure of the new corpora- 
tion, SCA, was to consist of 1,000 “A” 
shares and 1,000 “B” shares. The “B” 
shares were allotted to the American inter- 
ests, General Precision Equipment Corpora- 
tion and Television Productions, Inc., a 
wholly-owned subsidiary of Paramount 
Pictures, Inc. The “A” shares were al- 
lotted to the British interests, principally 
Limited. 

The “A” shares are entitled to elect three- 
fifths of the Board of Directors of SCA and 
to elect the President, Vice-President and 
Treasurer of the new corporation. Since 
the creation of SCA the representatives of 
the “A” shares have been elected by 
Limited. 

The “B” shares are entitled to elect two- 
fifths of the Board of Directors of SCA and 
also the Secretary and Assistant Secretary. 


[Division of World Markets Contended] 


The Government contends that these 
agreements provide for the division of world 
markets in the products covered by the 
Scophony inventions, particularly those 
relating to television. Limited retained the 
Eastern Hemisphere, including England, as 
its exclusive territory for the manufacture 
and sale of products covered by Scophony 
inventions. 

The Western Hemisphere, including the 
United States, became the exclusive ter- 
ritory of SCA or its two exclusive licensees 
for the manufacture and sale of products 
under the Scophony inventions. 


[Parent Corporation Exerted Major Control] 


It is apparent from these provisions that 
Limited exerted the major control over 
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SCA. Defendant Levey, who is President 
and a Director of the American Corporation 
is also a Director of Limited. 


[American Corporation Held a 
Subsidiary Corporation] 


However, it is well settled that a parent 
corporation does not “do business” in a 
given jurisdiction merely because of the 
presence there of its subsidiary without 
some further factual basis for concluding 
that the parent has injected itself into the 
jurisdiction by its conduct in relation to the 
subsidiary, or that the subsidiary is acting 
solely as an agent, as was the situation in 
U.S. v. U. S. Alkali, supra. Cannon Mfg. 
Co. v. Cudahy Co., 267 U. S. 330; Consoli- 
dated Textile Corp. v. Gregory, 289 U. S. 85; 
Amtorg Trading Corp. v. Standard Oil Co. of 
Cal. (D. C. N. Y. 1942), 47 Fed. Supp. 466; 
American Fire. Prevention Bureau v. Auto- 
matic Sprinkler Co. of America (D. C. N. Y. 
1941), 42 Fed. Supp. 220. And there is no 
evidence, except possibly for the fact that 
Limited received fifty per, cent of the 
royalties earned by SCA, that SCA stood 
any differently than any ordinary subsidiary 
corporation, nor is there any indication that 
it acted merely as an agent for Limited. It 
is true that SCA did act for Limited in the 
purchase of certain materials and equipment 
in the United States, but it appears from 
the papers that this occurred on occasion, 
and not as a frequent and common practice 


of SCA. 


The Government asserts that Limited is 
“found” here by reason of the activities of 
its agents, especially Levey, and others. 


Levey was the prime negotiator for 
Limited of the ‘‘basic agreements” to which 
the Government has directed its attack, He 
consulted with Limited with respect to the 
proposed modifications of the “A” stock 
allocations, and which proposal resulted in 
the new allocations set forth in the agree- 
ment of February 4, 1943, whereby Limited 
received two-thirds of the “A” shares. He 
kept Limited advised about the negotiations 
with regard to the employment by SCA of 
an inventor, Dr. Rosenthal. He carried out 
instructions and kept Limited advised in 
connection with the disputes which subse- 
quently ensued between the “A” and “B” 
Directors. In order to assist him in resolv- 
ing these difficulties, Limited gave him a 
power of attorney, dated March 26, 1945, 
authorizing him to vote Limited’s shares 
int SCAG 

Numerous others were authorized by 
Limited to act in its behalf in these disputes, 
including W. G. Elcock, who travelled to 
this country for the purpose, James L. Fly 
and John Sloan, attorneys, Robert Boothby, 
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a British member of Parliament and Com- 
mander Arthur Mallet, an English officer. 

While a successful settlement of these 
disputes might inure to the benefit of 
Limited, still the disputes were concerned 
with the conduct of the business of SCA 
and not that of Limited. 

Assuming the truth of the allegations in 
the complaint with respect to Limited’s 
business, i. e., that it is engaged in the 
manufacturing, selling and licensing of tele- 
vision apparatus, it would seem that none 
of the activities of Limited’s agents were 
concerned with the ordinary business of 
Limited. These agents were engaged in 
protecting the interests of their principal 
in SCA. 


[Government Contention in Error] 


The Government finally argues that the 
conduct required to hold an alien corpora- 
tion under Section 12 may vary from that 
required to hold a foreign corporation. If 
by this the Government means that there is 
one rule which applies to alien corporations 
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and another to foreign corporations it is 
clearly in error. The cases cited by the 
Government do not support this theory. 
All of them where pertinent apply the rule 
as I have heretofore stated it, and make no 
such distinction, nor do any of the other 
cases which I have read. 

I am not unmindful of the effect of my 
holding here. However, that cannot deter- 
mine my judgment. I cannot make the rule 
to fit the case. I can only apply the rule 
to the facts and having done so announce 
the result. 


[Motion to Quash and Dismiss Granted] 


This I have done, and although the re- 
sult may be unfortunate as far as the Gov- 
ernment is concerned, I can only conclude 
that Limited was not found within the juris- 
diction of this Court at the time of service 
of process, and the motion to quash the 
service and dismiss the complaint must be 
granted. 

Submit order on notice. 


[7 57,507] United States v. Yellow Cab Company et al. 


In the United States District Court, Northern District of Illinois, Eastern Division. 
Civil Action No. 46 C 1339, November 16, 1946. 


Sections 1 and 2 of the Sherman Anti-Trust Act do not include within their reach 


such restraints as necessarily flow from the regulation of local problems by local govern- 
mental bodies. The licensing and regulation of the taxicab industry is a subject for 
exercise solely by a municipality under its police power. It is not for the court to determine 
whether a city has acted wisely or unwisely in issuing the majority of its licenses to one 
interest or to two corporations controlled by the same interest. 

See Sherman Act annotated, Vol. 1,  1021.161; and complaint, { 54,102. 


Such restraint as results from the acquisition by the manufacturing company of two out- 
lets for the purchase of its products is not frowned upon by the law, regardless of whether 
the manufacturer creates the outlets or acquires them by purchase or under exclusive 
agency arrangement. Exclusive dealing arrangements of this nature are normal, usual 
and customary business practices and their legality under the Sherman Act has long been 
recognized. 

See Sherman Act annotated, Vol. 1, f 1210.337. 


The determination of whether particular commerce is interstate or intrastate is a 
practical matter drawn from the course of business. Considering the entire course of 
business of the taxicab companies, the court concludes that such business is an independent 
local service preliminary or subsequent to any interstate transportation, as in the case of 
transportation of interstate railroad passengers. 

See Sherman Act annotated, Vol. 1, J 1021.581. 


The effect of restraint on interstate commerce in this case is plainly inconsequential. 
It consists solely of the sales of one product by one comparatively small manufacturer to 
two companies which have about 80% of one type of business in one city in the United 
States. Such effect is clearly too unsubstantial to meet the test laid down for a violation 
of the Sherman Act. 

See Sherman Act annotated, Vol. 1, {| 1021.271. 


For the plaintiff: George B. Haddock, Special Assistant to Attorney General. 


For the defendants: Jesmer and Jesmer, Chicago, Illinois; Weymouth Kirkland, 
Howard Ellis, A. J. Hodson, John F. Floberg, Chicago, Illinois; Winston, Strawn and 
Shaw, Chicago, Illinois; Ringer, Reinwald and Sostrin, Chicago, Illinois. 
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Memorandum 
[Nature of Action] 


Watter La Buy, U. S. D. J.: This is 
an action by the government under Section 4 
of the Sherman Act (15 U. S. C. A. Sec. 4) 
seeking relief against an alleged conspiracy 
and combination to restrain and to monopo- 
lize trade in violation of sections 1 and 2 
of that Act. Defendants have filed motions 
to dismiss the complaint under Rule 12(h) 
of the Federal Rules of Civil Procedure for 
failure to state a claim upon which relief 
can be granted. 


[Defendants Identified] 


The action is brought against six cor- 
porations and one individual. Checker Cab 
Manufacturing Corporation manufacturers 
motor vehicles in Michigan for use as cabs. 
Its president is Morris Markin, a resident 
of Michigan. The Manufacturing Corpora- 
ion and Markin will both be referred to 
hereinafter as “CCM”. Chicago Yellow Cab 
Company, Inc., owns all of the capital stock 
of Yellow Cab Company, which operates 
“Yellow” in Chicago. Checker Taxi Com- 
pany holds taxicab licenses issued by the 
City of Chicago and leases such licenses to 
Cab Sales and Parts Corporation which 
operates ‘Checker’ taxicabs in Chicago. 
Yellow Cab Company, Checker Taxi Com- 
pany and Cab Sales and Parts will herein- 
after be referred to as “the taxicab operating 
companies.” Parmelee Transportation Com- 
pany operates vehicles in Chicago to trans- 
port passengers and their luggage from one 
railroad station to another pursuant to con- 
tracts with railroads and railroad terminal 
associations. 


[CCM Controls Taxicab Operating 
Companies] 


The complaint contains many allegations 
designed to show that CCM under contracts, 
understandings and stock acquisition has 
such control of the taxicab operating com- 
panies and Parmalee that the latter are re- 
quired to purchase their vehicles from CCM. 
No end is served by here summarizing these 
allegations. The court assumes for the pur- 
pose of the motion before us that CCM so 
controls the taxicab operating companies 
and Parmelee. 


[Two Conspiracies Charged] 


Although containing only one count the 
complaint actually charges two conspiracies. 
It charges, first, that the defendants have 
conspired to restrain commerce in the trans- 
portation by taxicabs of railroad passengers 
between, to and from railroad stations lo- 
cated in the City of Chicago. It charges, 
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second, a conspiracy to restrain interstate 
trade in the sale of motor vehicles for use 
as cabs. 

The scope of the first of these charges 
is all-important. The legality or illegality 
of any restraints alleged in the complaint 
must be tested solely by their effect on the 
transportation by taxicabs of railroad pass- 
engers coming to or leaving Chicago. The 
government does not claim that any such 
restraints affect the business of railroads or 
the transportation of railroad passengers 
except to the extent stated. The basic ques- 
tion on this charge is, therefore, whether 
the operating companies, to the extent that 
they transport by taxicabs interstate railroad 
passengers between, to and from railroad 
stations, are engaged in interstate commerce. 


[Previous Cases Cited] 


This is not the first time this issue has 
been presented to a court for determination. 
The United States Supreme Court in New 
Vork ex rel. Pennsylvania R. R. Co. v. Knight, 
(1904) 192 U.S. 21, held that identical taxi- 
cab services were not interstate commerce 
but an independent local service preliminary 
or subsequent to interstate transportation. 
The Supreme Court has frequently referred 
to that decision and in each instance has 
treated it as correct. Swift and Company v. 
United States, (1905) 196 U. S. 375, 401; 
Stafford v. Wallace, (1922) 258 U. S. 495, 528. 
And, this court is of the opinion that the 
decision in the Knight case is predicated 
on sound legal principles. 


[Taxicabs Alleged to Be in Interstate 
Commerce | 


The Knight case is not disposed of by the 
fact, as urged by the government, that the 
court might have based its decision on other 
grounds. Nor do the many decisions under 
acts such as the National Labor Relations 
Act and the Fair Labor Standards Act, 
relied on by the government, weaken its 
force. These acts extended federal control 
over a wide area of interstate activity which 
affects interstate commerce. Here, however, 
the question is whether defendants’ taxicab 
operations are interstate commerce. But 
even under these acts the one case involving 
taxicab operations held them to be intra- 
state. Ridley v. General Cab Company, CCH 
6 Lazor CAsES, 61, 374. Also, in the Knight 
case the court made the following statement: 

““As we have seen, the cab service is rendered 
wholly within the State and has no contractual 
or necessary relation to interstate transpor- 
tation. It is either preliminary or subsequent 
thereto. It is independently contracted for, and 
not necessarily connected therewith.” 


To prove interstate character, the govern- 
ment points to the fact that defendants’ taxi- 
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cabs render services to interstate railroad 
passengers. The mere rendering of local 
services to an interstate passenger cannot 
transform an intrastate business into an in- 
terstate enterprise. To so hold would obvi- 
ously result in obliterating the historical and 
sound distinction between the two types of 
commerce. The govérnment urges as an 
important element the fact that railroad sta- 
tions in Chicago are designed to facilitate 
the use of taxicabs for the convenience of 
the interstate railroad passengers. But many 
railroad stations are also designed to afford 
easy access to other local services for the 
convenience of passengers. Thus, in Chicago 
at least two of the largest stations are espe- 
cially designed to provide its passengers 
with easy means of access to the elevated 
lines. A number of railroad depots also 
provide accommodations for private automo- 
biles. Stations in other cities are specially 
designed to furnish railroad passengers with 
access to large hotels. Can it be logically 
urged that because of these arrangements 
for the convenience of the passengers, the 
elevated lines or such hotels are engaged 
in interstate commerce. As was stated in 
the Knight case: 


. . . Many things have more or less close 
relation to interstate commerce, which are not 
properly to be regarded as a part of it. If the 
cab which carries the passengers from the hotel 
to the ferry landing is engaged in interstate 
transportation, why is not the porter who car- 
ries the traveler’s trunk from his room to the 
carriage so engaged? If the cab service is inter- 
state transportation, are the drivers of the cabs 
and the dealers who supply the hay and grain 
for horses also engaged in interstate commerce? 
And where will the limit be placed ?’’ 


[Connection Between Taxicab and Railroad 
Discussed] 


The following facts either appear in the 
complaint, are of common knowledge, or 
have been admitted in briefs and arguments. 
A railroad passenger upon his arrival in 
Chicago may freely choose one of several 
methods of local transportation whether he 
be going to another station or to any other 
point in the city. Such passenger, prior to 
his arrival, makes no arrangement with any 
railroad or with anyone else for the hire of 
a taxicab in Chicago. If, upon arrival, he 
determines to take a taxicab he makes ar- 
rangements for carriage with the taxicab 
driver and is transported to another point 
in Chicago or its vicinity. The defendants’ 
taxicabs do not cross state lines. The rail- 
road passenger has control of the taxicab 
both as to contents, direction and time of 
use. He pays his taxicab fare to the taxi- 
cab driver at a rate fixed by the City of 
Chicago and the railroads have no control 
or interest in that fare. The carriage of a 
railroad passenger by any particular taxicab 
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is casual and incidental and the number of 
taxicab trips in which interstate railroad 
passengers are transported is a small part 
of the total number of taxicab trips in Chi- 
cago. Finally, no corporate contractual or 
other relationship in the nature of integra- 
tion exists between the railroads and the 
taxicab companies. 


[Taxicab Operating Companies Not 
Interstate Commerce] 


No one of the foregoing elements, of 
course, is determinative. But as the Su- 
preme Court has held, the determination 
of whether particular commerce is interstate 
or intrastate is a “practical” matter “drawn 
from the course of business”. Swift and 
Company v. United States, supra. Considering 
the entire course of business of the taxicab 
companies, the court concludes that such 
business, as held in the Knight case, is an 
independent local service preliminary or sub- 
sequent to any interstate transportation. In 
the court’s judgment, therefore, the com- 
plaint fails to state a claim under the Sherman 
Act insofar as the transportation of inter- 
state railroad passengers is concerned. 


[Complaint Fails to Show Restraint of Trade] 


In addition the Court is of the opinion 
that the complaint fails to set forth such 
facts as are necessary to show that the 
defendants conspired to or did restrain trade. 
The existence and legality of that restraint 
must be determined with respect to the 
transportation by taxicabs of interstate rail- 
road passengers between, to and from rail- 
road stations in Chicago. The complaint 
contains no allegations showing a conspiracy 
directed to, or in restraint of, that commerce. 
There is no allegation that defendants agreed 
upon the rates to be charged for the trans- 


» portation of interstate railroad passengers. 


There is no allegation that insufficient taxi- 
cabs are furnished for the transportation of 
such railroad passengers. ‘There is no alle- 
gation that defendants have otherwise re- 
strained such commerce. The complaint 
instead proceeds on the theory that defend- 
ants conspired to restrain generally the busi- 
ness of furnishing cab services for hire in 
the City of Chicago and leaves to assump- 
tion and inference the effect upon one small 
segment of that general busines—the trans- 
portation of interstate railroad passengers. 
Such vital elements in the statement of a 
claim cannot be left to inference and 
speculation. 


The complaint also alleges defendants 
have conspired to restrain and monopolize 
interstate trade in the sale of motor vehicles 
for use as cabs. The complaint proceeds 
on the theory that CCM has a monopoly of 
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the sale of taxicabs in Chicago alone because 
the taxicab operating companies held about 
80% of the taxicab licenses issued by the 
City. The complaint does mention three 
other cities, New York, Minneapolis and 
Pittsburgh. There patently exists no monopoly 
in the first two cities in which CCM sub- 
sidiaries operate 2,000 of the 13,000 and 125 
of the 214 taxicabs respectively. The alle- 
gations with respect to conditions in Pitts- 
burgh are too vague to determine the situa- 
tion in that city. But the complaint does 
not charge that CCM has a monopoly in 
the manufacture of taxicabs or a monopoly 
in the general sense of the sale of taxicabs. 
It is a matter of common knowledge that 
the large automobile manufacturers produce 
and sell the great majority of vehicles used 
as taxicabs. 


[Chicago Regulates Its Taxicab Industry] 


The State of Illinois has by statute dele- 
gated to the City of Chicago (Cities and 
Villages Act, Smith-Hurd Ill. Ann. Stats., 
Ch. 24, Secs. 23-28, 10, 27, 51, 78) power to 
regulate the taxicab industry in Chicago. 
The City of Chicago has in turn enacted 
a series of ordinances governing the li- 
censing and operation of taxicabs in Chi- 
cago. (Ordinances of September 25, 1929; 
May 18, 1934; December 22, 1937; June 
26, 1945.) 


[Exclusive Dealing Arrangements Held Legal| 


The court is of the opinion that the charge 
does not state a claim under these facts. 
Such restraint as exists in this case neces- 
sarily results from the acquisition by CCM 
of the control of two outlets for purchase 
of CCM’s product. The nature of the re- 
straint is that the outlets are thereby prevented 
from buying vehicles from manufacturers 
other than CCM or conversely that manu- 
facturers other than CCM are prevented 
from selling vehicles to the outlets. Re- 
straints of this nature are not frowned upon 
by the law. They are common and are 
inherent in the acquisition by a manufac- 
turing company of outlets regardless of 
whether the manufacturer creates the out- 
lets or acquires them by purchase or under 
exclusive agency arrangement. Exclusive 
dealing arrangements of this nature are 
normal, usual and customary business prac- 
tices and their legality under the Sherman 
Act has long been recognized. United States 
v. Winslow, (1913) 227 U. S. 202; United 
States v. United States Steel Corp., (1920) 
251 U. S. 417; Black and White Taxicab and 
Transfer Company v. Brown and Yellow Taxi- 
cab and Transfer Company, (1928) 276 U. S. 
518; United States v. Paramount Pictures, 
(1946) 66 F. Supp. 323. 
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{Effect of Restraint Inconsequential] 


The effect of the restraint on interstate 
commerce is plainly inconsequential. It con- 
sists solely of sales of one product by one 
comparatively small manufacturer to two 
companies which have about 80% of one 
type of business in one city in the United 
States. It consists of sales of 2,500 taxicabs 
out of many thousands sold in interstate 
commerce. Such effect is clearly too unsub- 
stantial to meet the test laid down for a 
violation of the Sherman Act. Apex Hosiery 
Co. v. Leader, (1939) 310 U. S. 469; United 
Mine Workers of America v. Coronado Ceal 
Company, (1922) 259 U. S. 344; Glenn 
Coal Company v. Dickinson Fuel Company, 
(C. C. A. 4, 1934) 72 F. (2d) 885. 


The court, therefore, finds nothing illicit 
in the nature of the restraint resulting from 
CCM’s acquisition of control of the taxicab 
operating companies. 


[Main Issue] 


The charge must fail, however, for a more 
decisive reason. If illegality attaches to 
CCM’s acquisition of the taxicab operating 
companies such illegality must lie in the 
fact that the operating companies hold 80% 
of the licenses issued by the city. It is 
apparent from the relief prayed in the com- 
plaint that this suit would not have been 
filed had CCM controlled only one oper- 
ating company or had both operating com- 
panies held less than a majority of the 
licenses issued by the city. It is obviously 
indispensable to the theory of the complaint 
that the taxicab operating companies hold 
the great preponderance of licenses issued 
by the city. The government’s theory there- 
fore resolves itself into an attack on the 
validity of the city’s taxicab ordinances or 
on the validity of the city’s issuance of 
licenses to the taxicab operating companies, 


[Sherman Act Inapplicable to City’s 
Police Powers} 


The Sherman Act contains no authority 
for such an attack on the city’s power or 
exercise of such power. The courts have 
uniformly held that the licensing and regu- 
lation of the taxicab industry is a subject 
for exercisé solely by a municipality under 
its police power. This court and the courts 
of Illinois have held Chicago’s taxicab or- 
dinances a valid exercise by the city of its 
police power and they have held that the 
issuance by the city of a majority of the 
taxicab licenses to the defendant operating 
companies in this case does not create a 
monopoly. Capitol Taxicab Co. v. Cermak 
(C. C. A. 7, 1932) 60 F. (2d) 608; People 
v. Thompson, (1930) 341 Ill. 166; Chicago 
v, Dorband, (1938) 297 Ill. App. 617; Chicago 
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v. Eagle Taxi Co., (1933) 273 Ill. App. 614; 
Yellow Cab Company v. City of Chicago, 
Circuit Court of Cook County, No. 46 C 943, 
unreported, 1946. In Rudack v. Valentine, 
(Spec. Term, N. Y. County, 1937) 163 Misc. 
326, 295 N. Y. S. 976, aff'd (1937) 274.N. Y. 
615, 10 N. E. (2d) 577, the court held that 
the licensing and regulation of the taxicab 
industry is a valid exercise of a munici- 
pality’s police power. The court pointed out 
that in substantially all cities the taxicab in- 
dustry is treated as a public utility under 
local regulations. 

It is not for the court to determine 
whether the city has acted wisely or un- 
wisely in issuing the majority of its licenses 
to one interest or to two corporations owned 
or controlled by the same interest. It is 
a question rather for the determination of 
the city in the public interest of its citizens. 
The Sherman Act, as the Supreme Court 
has held, does not include within its reach 
such restraints as necessarily flow from the 
regulation of local problems by local gov- 
ernmental bodies. Parker v. Brown, (1943) 
317 U. S. 341; Field v. Barber, Asphalt Pav- 
ing Company, (1904) 194 U. S. 618. 

With respect to Parmelee, the complaint 
makes two claims. First, it is alleged that 


Court Decisions 
U. S. v. U. S. Alkali Export Ass'n, Inc., et al. 


12-2-46 
Report 102 


Parmelee will not compete with the taxicab 
operating companies for the latter’s busi- 
ness. This claim must refer to the taxicab 
companies’ business other than the trans- 
portation of interstate railroad passengers. 
Since this remaining business is concededly 
intrastate business no basis exists for hold- 
ing this claim within the reach of the Sher- 
man Act. Second, it is alleged that the 
taxicab operating companies will not at- 
tempt to compete with Parmelee for con- 
tracts with railroads or railroad terminal 
associations for the transportation of rail- 
road passengers and their luggage. Having 
in mind a commonly known fact that the 
taxicab business is totally different from 
Parmelee’s both from a standpoint of equip- 
ment used and services rendered, the court 
is of the opinion the allegations referred to 
are insufficient to charge a conspiracy to 
restrain trade in this respect. Further, the 
court is unfamiliar with any principle of law 
that prohibits a corporation in an integrated 
enterprise from competing with an afhliated 
corporation. 


[Motion to Dismiss Sustained] 


For the reasons indicated defendants’ mo- 
tion to dismiss should be sustained. 


[7 57,508] United States v. United States Alkali Export Association, Inc., et al. 


In the United States District Court, Southern District of New York. Civil Action 
No. 24-464, November 7, 1946. Two memorandum opinions. 


Where a moving party is unable to “designate” the documents wanted, he may resort 


to making a motion pursuant to Rule 26 of the Federal Rules of Civil Procedure which 
permits the taking of testimony by deposition “for the purpose of discovery” regarding 
“the existence, description, nature, custody, condition, and location of any books, docu- 
ments, * * *”, or pursuant to Rule 33 which has been construed to permit the use of 
written interrogatories also for the purposes of discovery. The information which the 
moving party obtains under Rule 26 or Rule 33 can then be used upon a motion brought 
under Rule 34 to “designate” properly the documents sought to be produced. 


Rule 34 of the Federal Rules of Civil Procedure should be interpreted liberally. 
The word “designate” means to specify, “with reasonable particularity, the subjects to 
which the documents called for relate,” and not too broad, 


Rule 34 is to be used to call for the production of -documents already in existence, 
and in the possession or control of an adverse party, and not to require an adverse party 
to prepare a list to be produced for inspection. 

See Sherman Act annotated, Vol. 1, J 1610.345. 


Memorandum 
[Motion to Produce Documents] 

Stuon H. Rirxinp, U. S. D. J.: Plaintiff 
moves under Rule 34 of the Federal Rules 
of Civil Procedure for an order requiring 
eleven named defendants to produce and tc 
permit plaintiff to inspect and to copy cer- 
tain documents. 


[Nature of Complaint] 


_ The complaint charges violations of sec- 
tion 1 of the Sherman Act, 15 U.S. C. A. 1. 
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Plaintiff seeks to enjoin agreements and 
combinations alleged to be in restraint of 
trade. The products covered by the com- 
plaint are generally referred to as alkalis. 


[Ground for Opposing Motion] 


The main ground for opposing the motion 
is the claim that plaintiff has failed to com- 
ply with Rule 34 in that plaintiff has not 
sufficiently “designated” the documents to 
be produced, inspected and copied. 
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[Document Sought to Be Produced Must Be 
Specifically Designated] 

_Most of the decided cases, including those 
of this district, seem to hold that Rule 34 
requires that each document sought to be 
produced must be designated specifically 
with reasonable particularity. A request for 
all documents in the possession of an ad- 
verse party relating to a particular matter 
is not sufficiently specific to come within the 
requirement of Rule 34. In many of these 
cases, the courts have suggested that where 
a moving party is unable to “designate” the 
documents wanted, he may resort to mak- 
ing a motion pursuant to Rule 26 which per- 
mits the taking of testimony by deposition 
“for the purpose of discovery” regarding 
“the existence, description, nature, custody, 
condition, and location of any books, docu- 
ments, * * *”, or pursuant to Rule 33 which 
has been construed to permit the use of 
written interrogatories also for the pur- 
poses of discovery. (Kingsway Press, Inc. v. 
Farrell Pub. Corp., S. D. N. Y. 1939, 30 Fed. 
Supp. 775). The information which the 
moving party obtains under Rule 26 or 
Rule 33 can then be used upon a motion 
brought under Rule 34 to “designate” prop- 
erly the documents sought to be produced. 
Callen v. Pennsylvania R. Co., E. D. Pa., 
1946, 5 F. R. D. 83, 84; Hillside Amusement 
Co. v. Warner Bros. Pictures, Inc., S. D. N. 
Y., 1944, 8 Fed. Rules Serv. 34.41, Case 5; 
Stewart-Warner Corp. v. Staley, W. D. Pa., 
1945,4 F. R. D. 333, 335-6; U. S. v. American 
OPpicali Com senD.VNea lode?) Bee Re wD): 
534, 536; U. S. v. Schine Chain Theatres, Inc., 
Wig De INebey).6 1942502 Ek. D425 Lever 
Bros. Co. v. Proctor & Gamble Mfg. Co., 
D. C. Md., 1941, 38 Fed. Supp. 680, 684. 


[Minority View] 


The minority view seems to be that “it is 
more the purpose of the rule that definite 
matters which are material and about which 
information is desired be designated rather 
than certain books be designated which 
may or may not contain the information 
desired.” United Mercantile Agencies v. 
Silver Fleet Motor Express, Inc., W. D. 
Ky., 1941, 1 F. R. D. 709, 712. Furthermore, 
Rule 34 “is a direct and simple method of 
discovery. It may be less cumbersome than 
depositions and interrogatories. I consider 
Rule 34 to be independent of Rules 26, 30 
and 31, and that it is not necessary for a 
person first to proceed under the last named 
Rules before resorting to Rule 34.” Olson 
Transportation Co. v. Socony-Vacuum_ Oil 
Co., E. D. Wisc., 1944. 8 Fed. Rules Serv. 
34.41, Case 2. 


[Minority View Upheld) 
I am inclined to follow the latter view 
and to abandon the practice I have pre- 
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viously favored; Hillside Amusement Co. v. 
Warner Bros. Pictures, Inc., supra. 

The Federal Rules of Civil Procedure 
were adopted “to secure the just, speedy, 
and expensive determination of every action” 
(Rule 1). They were intended to introduce the 
simplest procedure for securing evidence to 
be presented to the court. Simplicity of pro- 
cedure would compel the elimination of un- 
necessary steps. Under any circumstances, 
the party whose documents are sought must, 
in the first instance, be presented with a 
categorical description of documents, be it 
in a motion under Rule 34, interrogatories 
under Rule 33, or depositions under Rule 
26. Proceeding initially under Rule 34 has 
the virtue of simplicity and directness. That 
the framers of the Rules must have intended 
that Rule 34 would serve as an appropriate 
vehicle for uncovering the particular docu- 
ments desired is supported by the heading 
of Rule 34 which speaks of “Discovery and 
Production of Documents * * *” 


[Meaning of “Designated’’| 


My conclusion as to the meaning of desig- 
nated” in Rule 34 is supported by the “Report 
of Proposed Amendments to Rules of Civil 
Procedure”, issued by the Advisory Com- 
mittee on Rules of Civil Procedure, dated 
June 14, 1946, and submitted to the Justices 
of the Supreme Court. 

At page 53 of the report, the Committee 
states: 


““An objection has been made that the word 
‘designated’ in Rule 34 has been construed with 
undue strictness in some district court cases 
so as to require great and impracticable spe- 
cificity in the description of documents, papers, 
books, etc., sought to be inspected. The Com- 
mittee, however, believes that no amendment is 
needed, and that the proper meaning of ‘desig- 
nated’ as requiring specificity has already been 
delineated by the Supreme Court. See Brown 
Once S019 28) 226 Wn (Seed ul 430 te tet Oon= 
solidated Rendering Co. v. Vermont (1908) 207 
UmS. O41 5532504 ae 


In the Brown case, a subpoena duces tecum, 
containing no ad testificandum clause com- 
manding an association of manufacturers to 
produce for the Grand Jury “all letters or 
copies of letters, telegrams or copies of tele- 
grams, incoming and outgoing, passing be- 
tween” it and its predecessor, their officers 
and agents, and the several members of the 
association and its predecessor, for a speci- 
fied period of almost two and a half years, 
“relating to the manufacture and sale of 
case goods, and particularly with reference to 

“(a) general meetings of Alliance [manu- 

facturers association] 

“(b) Zone meetings of Alliance members 

“(c) costs of manufacture 

* k * 
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(r) manufacturers maintaining a fair 
margin of profit between cost prices 
and selling prices”, 


was held to specify, “with reasonable par- 
ticularity, the subjects to which the docu- 
ments called for relate”, and not too broad. 


[Rule 34 to Be Interpreted Liberally] 


Time and again we are reminded that one 
of the objectives of the Federal Rules is to 
simplify procedure, and, more particularly, 
we are enjoined to interpret Rule 34 lib- 
erally. June v. George C. Peterson Co., 
C. C. A. 7, 1946, 155 Fed. 2d 963, 967; Mon- 
arch Liquor Corp. v. Schenley Distillers Corp., 
NSD SEN ever el 04122 Ob eR Dole antict= 
larly is that so where the complaint alleges 
a conspiracy, as it does in this case. U. S. 
v. Schine Chain Theatres, Inc., W. D. N. Y., 
1942, 2 F. R. D. 425, 427; Olson Transporta- 
tion Co. v. Socony-Vacuum Oil Co., E. D. 
Wisc., 1944, 8 Fed. Rules Serv. 34.41, Case 2. 


Each of the eleven defendants named in 
the motion is a member of defendant U. S. 
Alkali Export Association, Inc. (referred to 
as Alkasso). 


[Items Set Forth in Motion] 


We now come to a consideration of the 
individual items set forth in the motion pa- 
pers. 


[Rule 34 Not Applicable] 


As to item I: Plaintiff seeks to have de- 
fendants produce “such records, documents, 
or lists” as will reveal the location of the 
operating facilities of defendants and their 
subsidiaries, and also the location of all 
their existing records. Such information can 
more properly be obtained by the use of 
interrogatories under Rule 33, or depositions 
under Rule 26. It is clear that plaintiff has 
misconstrued the function of Rule 34. In 
the motion papers, plaintiff states that copies 
of any paper should be produced only where 
originals are not available, “except for lists 
which are prepared by the [defendants] spe- 
cifically to furnish data described herein”. 
Rule 34 is to be used to call for the produc- 
tion of documents already in existence, and 
in the possession or control of an adverse 
party, and not to require an adverse party 
to prepare a written list to be produced for 
inspection. This item is denied. 


As to item II: Plaintiff seeks to have de- 
fendants produce “such records, documents, 
or lists’ as reveal the identity of all of the 
defendants’ directors and employees who 
have served as such for Alkasso. This item 
is denied for the reasons set forth under 
item I, 
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[Reports to Stockholders] 


As to item III: Plaintiff seeks all de- 
fendants’ reports to stockholders which re- 
late or refer to alkalis from January 1, 1917 
to June 30, 1946. Alkasso was organized in 
1919. The acts complained of began in 1924, 
Under the circumstances, this item is grant- 
ed, except that the period is limited to one 
beginning January 1, 1923. 


[Information About Production] 


As to item IV: This item seeks informa- 
tion about production, consumption and 
sales of alkalis by the named defendants. 
This item is denied for the reasons set forth 
under item I. As to subdivisions (4) and 
(7), the words “price data” seem too indefi- 
nite. 


[Production of Letters, Memoranda and 
Reports] 


As to item V: This item calls for the 
production of all letters, telegrams, memor- 
anda, reports, minute books, etc., referring 
or relating to eight general fields of inquiry, 
including the importation of alkalis, price 
and marketing policies, etc. This item is 
granted, except that the period is limited to 
one beginning January 1, 1923. 


[Record of Marketing Policies} 


As to item VI: This item is similar to 
item V, except that it refers to nine differ- 
ent fields of inquiry, including the exporta- 
tion of alkalis, price and marketing policies, 
etc. This item is granted, except that the 
period is limited to one beginning January 
1RLOZ Se : 

As to item VII: This item calls for all 
contracts and agreements between any of 
the defendants and others referring or re- 
lating to the importation and exportation of 
alkalis, price and marketing policies, refusals 
to sell, allocation of quotas for export, etc. 
This item is granted, except that the period 
is limited to one beginning January 1, 1923. 

As to item VIII: This item calls for all 
letters, telegrams, etc. passing between each 
of the defendants and Alkasso which refer 
or relate to the production, sale or distribu- 
tion of alkalis by each of the defendants, or 
to the availability or nonavailability of tech- 
nical information on the production of al- 
kalis. This item is granted, except that 
the period is limited to one beginning Janu- 
ary 1, 1923. 

Settle order on notice. 


Memorandum 


[Nature of Action] 


Srmon H. Rrrxinp, U.S. D. J.:) This mo- 
tion is similar to the companion motion de- 
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cided this day. It is addressed to defendant 
West End Chemical Co., Inc., a member of 
California Alkali Export Association (re- 
ferred to as Calkex), one of the defendants in 
the action, an export association dealing in 
alkalis. 

For the reasons stated in the companion 
motion, the items herein are disposed of as 
follows: 

Ttem I: 

Item IT: 


Denied. 
Denied. 
[Conspiracy to Restrain Trade Alleged] 


Item III: Calkex was organized in 1936. 
One of the organizers was defendant West 
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End Chemical Co., Inc. The complaint al- 
leges that since the formation of Calkex, 
defendant West End has been and now is 
engaged in an unlawful combination and 
conspiracy to restrain trade. Under the cir- 
cumstances, this item is granted, except that 
the period is limited to one beginning Jan- 
uary 1, 1935. 
Item IV: Denied. 


Items V, VI, VII, and VIII: Granted, 
except that the period is limited to one be- 
ginning January 1, 1935. 


Settle order on notice. 


[7 57,509] Nechamkin v. Picker. 


In the New York Supreme Court, Nassau County. 


November 23, 1946. 


116 New York Law Journal 1448. 


; No violation of the New York State Fair Trade Act was found where defendant 
issued cash register receipts and redeemed them for twenty-five cents worth of merchandise 


upon presentation of receipts totaling ten dollars. 


The court held this practice should be 


classified as a “cash discount” rather than a “price cut.” 


See New York Fair Trade Act, Vol. 2, f 8604. 


[Nature of Action] 


Mr. Justice Stoppart: Motion for a tem- 
porary injunction. 


[Parties to the Suit} 


The parties to the action are all engaged 
in business in Lynbrook, New York. They 
are competing pharmacists, selling at retail, 
patent medicines, drugs, cosmetics, and other 
products. 


[Faw Trade Act Violation Alleged] 


It is claimed that the defendants for some 
time have been violating section 369 of the 
General Business Law, commonly known 
as the New York State Fair Trade Act, 
by issuing to customers cash register re- 
ceipts which are redeemable for merchandise 
valued at 25 cents upon the presentation of 
receipts totaling $10. The defendants admit 
the practice of giving cash receipts but deny 
the violation of any law, contending that 
they were merely following a long estab- 
lished trade practice of allowing a cash 
discount. 


[Text of Fair Trade Act] 


The Fair Trade Law, as contained in 
the General Business Law, reads in part as 
follows: “Sec. 369-a. Price fixing of certain 
commodities permitted. 1. No contract re- 
lating to the sale or resale of a commodity 
which bears, or the label or content of which 
bears, the trade mark, brand, or name of the 
producer or owner of such commodity and 
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which is in fair and open competition with 
commodities of the same general class pro- 
duced by others shall be deemed in violation 
of any law of the state of New York by 
reason of any of the following provisions 
which may be contained in such contracts: 
(a) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor; (b) That the vendee or 
producer require any dealer to whom he 
may resell such commodity to agree that 
he will not, in turn, resell except at the 
price stipulated by such vendor or by such 
vendee. 2. Such provisions in any contract 
shall be deemed to contain or imply condi- 
tions that such commodity may be resold 
without reference to such agreement in the 
following cases: (a) In closing out the 
owner’s stock for the purpose of discon- 
tinuing delivering any such commodity. (b) 
When the goods are damaged or deteriorated 
in quality, and notice is given to the public 
thereof. (c) By any officer acting under the 
orders of any court. Added L. 1940, c. 
195, Sec. 3, eff. March 19, 1940.” “Sec 369-b. 
Unfair competition defined and made action- 
able. Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the provi- 
sion of section three hundred sixty-nine-a, 
whether the person so advertising, offering 
for sale or selling is or is not a party to 
such contract, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby. Added L. 1940, c. 195, Sec. 3, 
eff. March 19, 1940.” 
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[Defendant Redeemed Cash Receipts] 


The plaintiffs do not urge that the defend- 
ants have advertised or sold any product 
below the minimum price fixed by the “pro- 
ducer or owner of such commodity” but 
they complain that the practice of subse- 
quently redeeming the cash receipts has the 
same effect. 


[Trading Stamps Classified as Advertising 
Device] 


Apparently no New York court has passed 
upon this question but in the State of Cali- 
fornia, where the Fair Trade Law originated, 
and from the statute there enacted the New 
York act was copied, a similar practice was 
the subject of adjudication by an appellate 
court (Weco Products Co. &c., v. Mid-City 
Cut Rate Drug Stores, &c., 131 Pac. 2d, 856). 
There, trading stamps were given to cash 
purchasers “at the rate of one stamp with 
each ten cents of the sale price of articles 
purchased.” * * * “* * * Each stamp had 
a cash value of two mills. Stamps were 
given to every customer paying cash at the 
time of purchase and requesting trading 
stamps. They were redeemed by defendant 
upon presentation of five hundred stamps 
collected in a book given by defendant to 
customers for that purpose, redemption value 
for a book of five hundred being $1.00 cash 
or, at the option of the purchaser, $1.25 
merchandise. Inasmuch as trading stamps 
were given by defendant upon sales of plain- 
tiff’s commodities, plaintiff contends that the 
schedule minimum prices of his commodities 
were reduced by exactly the amount of the 
cash value of the stamps, to-wit, by two 
mills upon each ten cents. In other words, 
plaintiff insists that the giving of trading 
stamps was in reality a disguised form of 
price cutting. The question before us for 
consideration, therefor, may be stated as 
follows: Does the giving of trading stamps, 
redeemable for cash or merchandise, consti- 
tute a violation of the Fair Trade Act when 
such stamps are given with commodities 
sold at the minimum prices stipulated by 
the producer under said Act? This query 
is best answered, we believe, by a consid- 
eration of the nature and purpose of the 
trading stamp coupons. Are they to be 
regarded as a discount for cash, as a means 
of advertising, a device to entice customers 
and to retain their trade, or do they simply 
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represent a cut in the sale price of the 
articles with which they are given? If the 
latter, they accomplish a cut in the estab- 
lished price of merchandise; and where such 
merchandise is sold at minimum Fair Trade 
Act prices, the giving of trading stamps then 
amounts to a sale below such prices. If, 
however, the stamps are given by the mer- 
chant in the nature of an inducement to 
customers to attract them to his store, the 
practice is in the nature of an advertising 
device, and is no more to be condemned 
as violative of the Fair Trade Act than 
would be such commonly employed devices 
as free parking room, care of infants and 
other plans offered by some mercantile 
establishments in competition with their 
rivals. Free parking for automobiles of 
customers might be said to result in a lesser 
price paid by a customer for goods pur- 
chased, yet it could hardly be reasonably 
contended that thereby a violation of the 
Fair Trade Act had been worked. Neither 
can it be asserted that by giving discounts 
for cash the terms of the statute in question 
are contravened. A cash discount is a re- 
ward for prompt payment. It is a trade 
practice long established, and is authori- 
tatively recognized as being not a deduction 
from the purchase price. (Montgomery, 
Auditing Theory and Practice, pp. 499-500.)” 
That court concluded that there was no vio- 
lation of the Fair Trade Act, citing many 
authorities which recognized the practice of 
“discounting bills in consideration for the 
immediate payment of cash.” 


[Redemption Held to Be “Cash Discount” 
Rather Than “Price Cut’| 


The papers submitted on the motion reveal 
that many items sold by the defendants 
were not covered by Fair Trade contracts. 
The items whose minimum prices were cov- 
ered were not the only items entitling a 
purchaser to a cash receipt. Any item pur- 
chased for cash was accompanied by said 
receipt. I concur with the view expressed 
in the California decision that this practice 
should be classified as a “cash discount” 
rather than a “price cut.” 


[Motion Denied] 


Accordingly, the motion is denied. Settle 
order on notice. 


[57,510] United States v. International Salt Company, Incorporated, et al. 
In the United States District Court, Southern District of New York. Civil Action 


No. 32-310. November 20, 1946. 


Where defendant entered into agreements whereby it leased its patented salt machines 
to nine hundred lessees, subject to the condition that the lessees buy their salt for use in 
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the machines exclusively from the lessor it was held to be a violation of the Sherman Act 
and Section 3 of the Clayton Act. The protection of good will of the lessor of patented 
salt machines is insufficient as a defense where the substantial benefit of the tying clause 
to the lessor is in the elimination of competition and where it does not appear that the 
protection of good will cannot be achieved by methods that do not tend to monopoly. 


See the Sherman Act annotation, Vol. 1, § 1270.401; Clayton Act annotation, Vol. 1, | 2023.101. 
Defendant’s allegation that in many instances lessees purchased salt and salt tablets 
from sources other than defendant, and that in such instances the defendant had made no 


effort to enforce the provision of the lease that all salt to be used in the leased machines 
be purchased from the lessor, is no defense. The power to do so is ever present. 


See the Clayton Act annotation, Vol. 1, {| 2623.42. 
In a suit to enjoin the use of a lease which is violative of the Clayton Act, it is no 


Glee that an alternative form of lease claimed to be unobjectionable was offered to the 
essee. 


See the Clayton Act annotation, Vol. 1, | 2023.43. 
When in the lease of patented salt machines the only valuable consideration which the 


lessor obtained is the lessee’s promise to buy unpatented salt from the lessor, the patent is 
being used solely to restrain competition. 


See the Clayton Act annotation, Vol. 1, { 2023.44. 


For Plaintiff: Robert C. Barnard, Special Assistant to Attorney General; Wendell 
Berge, Assistant Attorney General; James C. Wilson, Special Assistant to Attorney General. 


For Defendant: Butney, Twombly, Hall & Skidmore; Lemuel Skidmore, Howard F. 


Ordman, of counsel. 


[Nature of Action] 


RIFKIND, J.: Plaintiff has moved for sum- 
mary judgment (F. R. C. P., Rule 56; United 
States v, Associated Press, S. D. N. Y., 1943, 
52 Fed. Supp. 362, aff. 326 U. S. 1) against 
the corporate defendant only, on the ground 
that the pleadings and admissions of the 
defendant show absence of any genuine issue 
as to any material fact and that plaintiff is 
entitled to a judgment as a matter of law. 
No affidavits have been submitted by either 


party. 


[Seek Injunction Under Sherman Act and 
Clayton Act] 


This is a civil action brought pursuant to 
Sec. 4 of the Sherman Act, 15 U. S. C. A. 4, 
and Sec. 15 of the Clayton Act, 15 U.S.C. A. 
25, to enjoin defendant from carrying out 
agreements in alleged violation of Sec. 1 of 
thessiuerman Actwlo) UmSinCavAw le and 
Sec. 3 of the Clayton Act, 15 U.S. C. A. 147. 


1 The relevant portion of §1 of the Sherman 
Act provides, ‘‘Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby 
declared to be illegal: * * *’’. 

2Section 3 of the Clayton Act provides, ‘‘It 
shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to 
lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale within 
the United States or any Territory thereof or 


Trade Regulation Reports 


[Activities of Defendant] 


Defendant International Salt Company, 
Inc. (hereinafter referred to as defendant) 
is the largest producer of salt for industrial 
uses in the United States. It is engaged in 
the business of manufacturing and supply- 
ing salt for industrial, agricultural and home 
purposes. It is also engaged in the manu- 
facture and distribution of a machine known 
as the “Lixator”, which is manufactured by 
the defendant under patents owned by it. 
Defendant is also engaged in the distribu- 
tion of a machine known as the ‘“‘Saltomat”, 
which defendant causes to be manufactured 
under a patent owned by it. 

The Lixator dissolves rock salt, a raw 
material sold by defendant and other com- 
panies, into a salt brine solution. This brine 
is an essential part of the manufacturing 
processes of many industries, such as meat 
packing, refrigeration, laundering. The Salt- 


the District of Columbia or any insular posses- 
sion or other place under the jurisdiction of 
the United States, or fix a price charged there- 
for, or discount from, or rebate upon, such 
price, on the condition, agreement, or under- 
standing that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, mer- 
chandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, 
sale, or contract for sale or such condition, 
agreement, or understanding may be to sub- 
stantially lessen competition or tend to create 
a monopoly in any line of commerce.” 
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omat is a machine used to inject a salt tablet 
of uniform quantity into canned products 
during the process of canning. 


Defendant’s business is interstate. In 1944, 
defendant sold approximately 119,000 tons 
of salt, having a value of approximately 
$500,000, for use with one or the other of 
the machines mentioned. Salt in many re- 
spects similar to that made and sold by the 
defendant is and has been sold by other 
companies in competition with the salt and 
salt tablets distributed by the defendant. 


[Lease Agreements] 


During the past three years, defendant 
has, and still is, engaged in entering into 
lease agreements with various persons for 
the use of the Lixator. There are in effect 
840 lease agreements, each lease covering 
one Lixator machine. Of these 840 leases, 
790 were made on the defendant’s standard 
form of agreement. The remaining 50 vary 
in one Or more respects. 


[Must Buy Salt from Lessors] 


The form contract for the Lixator con- 
tains a clause which reads as follows: 


‘Tt is further mutually agreed that the said 
LIXATE Process Dissolver shall be installed 
by and at the expense of said Lessee and shall 
be maintained and kept in repair during the 
term of this lease by and at the expense of said 
Lessee; that the said LIXATE Process Dis- 
solver shall be used for dissolving and con- 
verting into brine only those grades of rock 
salt purchased by the Lessee from the Lessor 
at prices and upon terms and conditions here- 
after agreed upon, PROVIDED: 


“If at any time during the term of this lease 
a general reduction in price of grade of salt 
suitable for use in the said LIXATE Process 
Dissolver shall be made, said Lessee shall give 
said Lessor an opportunity to provide a com- 
petitive grade of salt at any such competitive 
price quoted, and in case said Lessor shall fail 
or be unable to do so, said Lessee, upon con- 
tinued payments of the rental herein agreed 
upon, shall have the privilege of continued use 
of the said equipment with salt purchased in 
the open market, until such time as said Lessor 
shall furnish a suitable grade of salt at the 
said competitive price.”’ 


It further provides as follows: 


“Should said Lessee fail to pay promptly the 
aforesaid rental, or shall at any time discon- 
tinue purchasing its requirement of salt from 
said Lessor, or otherwise breach any of the 
terms and conditions of this lease, said Lessor 
shall have the right, upon 30 days’ written 


3 All but 4 leases contain tying clauses, re- 
quiring the purchase of some or all of the rock 
salt from the lessor. Three leases permit the 
lessee to buy 50% of its salt requirements from 
defendant’s competitors. Five leases with Ar- 
mour & Co. provide that Armour & Co. may 
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notice of intention to do so, to remove the said 
LIXATE Process Dissolver from the possession 
of said Lessee.’’ 


Concerning the 50 Lixator agreements 
which differ from the printed form, the vari- 
ations are set forth in the margin.° 


During the past two years defendant has, 
and still is, engaged in entering into lease 
agreements with various persons for the use 
of the Saltomat. There are in effect 73 lease 
agreements covering 96 Saltomat machines. 
Each lease was entered into on defendant’s 
printed form, which likewise contains a clause 
requiring the lessee to purchase defendant’s 
salt tablets for use in the machine. The 
text of that clause is as follows: 


‘It is further mutually agreed that the said 
Salt Tablet Depositor(s) shall be installed and 
maintained in good condition during the term 
of this lease; that the said Salt Tablet Deposi- 
tor(s) shall be used only in conjunction with 
Salt Tablets sold or manufactured by the 
Lessor, and that the Lessee shall purchase from 
the Lessor, or its agent, Salt Tablets for use 
in the Salt Tablet Depositor(s) at prices and 
upon terms and conditions hereinafter agreed 
upon, Provided: If, at any time during the 
term of this lease, a general reduction in 
Lessor’s price of Salt Tablets suitable for use 
in the Depositor(s) shall be made, said Lessor 
shall provide said Lessee with Salt Tablets at 
a like price.’’ 

The lease further provides: 

‘« * * should Lessee fail to pay promptly 
the aforesaid rental, or at any time discontinue 
purchasing its requirements of Salt Tablets for 
said Salt Tablet Depositor(s) from said Lessor, 
or its agent, or otherwise breach any of the 
terms and conditions of this lease, said Lessor 
shall have the right, upon 10 days’ written 
notice of intention to do so, to remove the said 
Salt Tablet Depositor(s) from the premises 
and/or possession of said Lessee.’’ 


[Salt an Unpatented Article] 


The rock salt and salt tablets sold by 
defendant are unpatented articles. 


Defendant denies, and for the purposes of 
this motion for summary judgment I must 
accept its denial as fact, that it has refused 
to grant licenses or other rights to other 
persons free of the aforesaid restrictions. 
It admits that it has in some instances 
refused to sell the machine outright. Defend- 
ant, however, asserts in its affirmative de- 
fense that it has in some instances sold 
Lixators outright to customers who objected 
to leasing the machine, and that in such 
cases it imposed no restrictions concerning 
the source from which the rock salt for use 


use salt produced by itself. In most instances 
the modifications are of little or no importance, 
for example, variances relating to additional 
facilities furnished by the lessor, and minor 
variations in rental terms or cancellation terms. 
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in the machine was to be purchased. The 
answer also asserts that in no case has de- 
fendant at any time refused to install either 
a Lixator or a Saltomat machine on the 
ground that the customer objected to the 
defendant’s restrictions concerning the pur- 
chase of salt from the defendant. 


This case presents for decision the pre- 
cise question which the Supreme Court found 
it unnecessary to decide in Morton Salt Co. v. 
G. S. Suppiger Co., 1942, 314 U. S. 488, reh. 
den. 315 U. S. 826. In that case the court 
allowed a summary judgment dismissing a 
suit for patent infringement where it ap- 
peared that the patent owner had annexed 
to the patent license an obligation on the 
part of the licensee to buy from the patent 
owner unpatented salt tablets for use with 
the patented dispensing machine. The court 
said (at page 494): 

“It is unnecessary to decide whether re- 
spondent has violated the Clayton Act, for we 
conclude that in any event the maintenance of 
the present suit to restrain petitioner’s manu- 
facture or sale of the alleged infringing ma- 
chines is contrary to public policy and that the 
district court rightly dismissed the complaint 
for want of equity.’’ 


[Interference with Free Competition] 


Interstitially we find in that opinion the 
cells from which the decision of the instant 
case could grow. The court spoke of “mak- 
ing use of [plaintiff's] patent monopoly to 
restrain competition in the marketing of 
unpatented articles, salt tablets * * * and 
* * * aiding in the creation of a limited mo- 
nopoly in the tablets not within that granted 
by the patent” (p. 491), and also said that 
“courts, and especially courts of equity, may 
appropriately withhold their aid where the 
plaintiff is using the right asserted contrary 
to the public interest” (p. 492). JI am un- 
able to bring to mind any public interest 
which the court could have had in contem- 
plation other than the public interest in the 
maintenance of a system of free competi- 
tion. The misconduct which disqualified 
the plaintiff in the Morton case from enforc- 
ing his patent right was interference with 
the system of free competition. True enough 
the disposition made by the court of the case 
rendered it unnecessary for it to consider 
whether the restraint upon trade was undue 
or unreasonable or whether the lessening 
of competition was substantial. But clearly 
a petty or merely nominal offense against 
the public interest would hardly justify the 
court in withholding its aid to the holder of 


4 “Price fixing is not, however, the only means 
unlawful per se; the interest of the consumer 
is not all that determines the ‘reasonableness’ 
of a contract ‘in restraint of trade.’ It is also 
unlawful to exclude from the market any of 
those who supply it—assuming that there is 
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the patent. This reasoning is not disposi- 
tive, it nevertheless points a direction. In 
that direction the court has moved. In Mer- 
coid Corp. v. Mid-Continent Investment Co., 
1944, 320 U. S. 661, the court not only ex- 
tended the doctrine of the Morton case to a 
contributory infringer, but also used lan- 
guage much more explicitly expressive of its 
intention to go forward in the direction but 
faintly suggested by the Morton case. It 
said: 

“It is the public interest which is dominant 
in the patent system. (p. 665) * * * The fact 
that the patentee has the power to refuse a 
license does not enable him to enlarge the 
monopoly of the patent by the expedient of 
attaching conditions to its use. (p. 666) * * * 
The patent is employed to protect the market 
for a device on which no patent has been 
granted. But for the patent such restraint on 
trade would plainly run afoul of the anti-trust 
laws. If the restraint is lawful because of the 
patent, the patent will have been expanded by 
contract. * * * Such a vast power ‘to multiply 
monopolies’ at the will of the patentee * * * 
would carve out exceptions to the anti-trust 
laws which Congress has not sanctioned. (p. 
667) * * * Should such a decree [an injunction 
against infringement] be entered, the Court 
would be placing its imprimatur on a scheme 
which involves a misuse of the patent privilege 
and a violation of the anti-trust laws. (p. 670.)”’ 
[italics supplied. ] 


True, the Mercoid decision was not reached 
upon a motion for summary judgment, but 
the facts of record in that case show nothing 
more than is here admitted on motion. 


[Main Issues] 


In the light of these general principles the 
problem presented’ by the instant case must 
be decided. The defendant here urges the 
impropriety of summary judgment because 
of the presence of two triable issues, namely, 
(1) whether the Lixator and Saltomat leases 
do in fact substantially lessen competition 
or tend to create a monopoly in salt, and (2) 
whether the restraint of trade affected by 
these leases, if any, is an unreasonable rc- 
straint. 


[Restraint Undue and Unreasonable] 


This contention is confronted by two pos- 
The first is that the conduct 
complained of is unlawful per se. Fashion 
Originators Guild of America v. Federal Trade 
Commission, C. C. A. 2, 1940, 114 Fed. 2d 80, 
85 (footnote (4)), affd. 1941, 312 U. S. 457. 


The other is that a restraint which affects 
900 business units in a business aggregating 


no independent reason by virtue of their con- 
duct to justify their exclusion—and 
excuse for doing so that their exclusion will 
result in benefits to consumers, or to the pro- 
ducers who remain.”’ 
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$500,000 per annum is, without more, undue 
and unreasonable, and the lessening of com- 
petition on its face substantial. 

Were it not for Federal Trade Commission 
v. Sinclair Refining Co., 1923, 261 U. S. 463, 
and Pick Mfg. Co. v. General Motors Corp., 
1936, 299 U. S. 3, aff’g 80 Fed. 2d 641, I 
should rest this case on the first answer. 
In this case, like in the cited cases, the les- 
sees were apparently free to obtain competi- 
tive machines and equipment to handle the 
salt and salt tablets, and thereby be in a 
position to purchase salt from the defend- 
ant’s competitors. At least IJ must assume 
that such is the fact in the absence of any- 
thing in the pleadings to contradict it. And 
while it is true that the holding of the Sin- 
clair case and the Pick case has been severely 
restricted (International Business Mach. Corp. 
uv, United States, 1936, 298 U.S. 131, 135; Jud- 
son L. Thompson Mfg. Co. v. Federal Trade 
Comm., C. C. A. 1, 1945, 150 Fed. 2d 952, 
956-7, cert. den. 326 U. S. 776; Oxford Var- 
mish Corp .v. Ault & Wiborg Corp., C. C. A. 6, 
1936, 83 Fed, 2d 764, 767, reh. den. 85 Fed. 
2d 390), nevertheless I prefer to rest the 
decision in this case upon the second answer. 
The intent and object of the Lixator and 
Saltomat leases were manifestly to exclude 
defendant’s competitors from at least one 
portion of the business of the 900 lessees. 
Nor do I think such a decision foreclosed by 
the Sinclair or the Pick cases. 

In the Sinclair case the pumps did not 
appear to be patented. Here the machines 
are patented. Presumably, therefore, the 
identical machines cannot be procured else- 
where. Secondly, in the Sinclair case, the 
pumps were the vendee’s means of resale. 
There was, therefore, an inducement to ob- 
tain additional equipment to satisfy custom- 
ers’ demand for other gasoline. Here the 
product is unknown to the consumer and 
the inductment is, therefore, lacking. Third, 
although unstated in the Sinclair case, it is 
nevertheless obvious that to allow a gasoline 
dealer to serve the public, through a Sinclair 
pump, gasoline other than Sinclair’s would 
amount to cooperation in a fraud. No such 
ingredient is present in the instant case. 
Signode Steel Strapping Co. v. Federal Trade 
Comm., C. C. A. 4, 1942, 132 Fed. 2d 48, 53. 

In the Pick case an automobile manufac- 
turer required a dealer by contract to agree 
not to sell or use in repair of automobiles 
made by that manufacturer, used parts or 
parts not manufactured or authorized by 
the manufacturer. The manufacturer gave 
to the purchasers of these cars, that is, to 
the ultimate consumers, a warranty against 
defect in material and workmanship for a 
specified period. The replacements were op- 
crating parts of a complex mechanism, the 
origin of which is inevitably attributed to 
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the manufacturer and the failure of which is 
inevitably placed at his door, with resulting 
impairment of good will and_ damage to the 
reputation of his product. Oxford Varnish 
Corp. v. Ault & Wiborg Corp., supra, at 767 
(83 Fed. 2d). 


[Good Will of Purchasing Public Not 
Involved] 


In the instant case the public is totally 
unaware of either the use of salt in the prod- 
uct or of the source of any salt and the 
means by which it was acquired. The pres- 
ervation of the good will of the purchasing 
public is not at all involved. 


[Patent Used to Restrain Competition] 


Moreover, an analysis of the prices re- 
flected in the 50 Lixator agreements which 
have been submitted, shows a nominal an- 
nual rental of $1 in 13 instances, and no 
rental other than “good and valuable con- 
sideration” in 3 instances. In all Saltomat 
leases there is provision that, after the lapse 
of five years, rental shall be at the nominal 
amount of $1. The same is true in all Lix- 
ator leases, with the exception of six in- 
stances. In these cases, therefore, the only 
valuable consideration which the lessor ob- 
tained is the lessee’s promise to buy un- 
patented salt from the lessor. In other 
words, the patent is being used solely to 
restrain competition. 


[Sherman Act and Clayton Act Violated] 


It appears, therefore, that a violation of 
Sec. 1 of the Sherman Act and of Sec. 3 of 
the Clayton Act has been made out. Inter- 
national Business Machines Corp. v. Umted 
States, supra, at p. 140; Radio Corporation of 
America v. Lord, C. C. A. 3, 1928, 28 Fed. 2d 
257, 260, cert. den. 278 U. S. 648; Oxford 
Varnish Gorp. v. Ault & Wiborg Corp., supra; 
Signode Steel Strapping Co. v, Federal Trade 
Comm., supra. 


[Tying Clause Eliminated Competition] 


There remains for consideration only the 
affirmative defense, unsupported by affidavit 
submitted in opposition to the motion. Therein 
the defendant alleges that by leasing the 
machines, instead of selling them, defendant 
was able to require the machines to be kept 
in good repair, thereby insuring to the lessee 
a satisfactory operation of the machine and 
protecting the good will of the defendant 
with its customers and the trade. The pro- 
tection of good will of the lessor is insuffi- 
cient as a defense where the substantial 
benefit of the tying clause to the lessor is 
in the elimination of competition and where 
it does not appear that the protection of 
good will cannot be achieved by methods 
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that do not tend to monopoly and are not 
otherwise unlawful. International Business 
Machines Corp. v. U. S., supra, at p. 138. 


Defendant further alleges in its affirmative 
defense that in entering into the lease it 
had no intention to create a monopoly or to 
restrain trade, but only to secure for itself 
the opportunity to meet competitive prices. 
Manifestly, defendant’s subjective state of 
mind cannot affect the determination of the 
present motion. 


[Existence of Alternative Lease No Defense] 


The answer further alleges that defendant 
has in many instances sold the Lixators out- 
right where a customer has objected to 
leasing the machine, and that defendant has 
never refused to install a machine because 
the customer objected to sign one of the 
standard forms, In a suit to enjoin the use 
of a lease which is violative of the Clayton 
Act, it is no defense that an alternative form 
of lease claimed to be unobjectionable was 
offered to the lessee. United Shoe Machinery 
Corp Um S922 25890. 5.451) 464ereh 
denn 259 Wr S2 575: 


[Nonenforcement of Lease No Defense] 


Defendant’s allegation, unsupported by 
affidavit, that in many instances lessees pur- 
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chased salt and salt tablets from sources 
other than defendant, and that in such in- 
stances the defendant has made no effort 
to enforce the covenants of the lease, is no 
defense in an action of this character. The 
power to do so is ever present. Umited Shoe 
Machinery Corp. v. U. S., supra, at p. 458. 

Finally, it is alleged by defendant that to 
insure the satisfactory operation of the ma- 
chine, and for the protection of its good will, 
it is necessary to use salt and salt tablets 
of a specified grade and content which de- 
fendant’s product alone is sure to offer. This 
defense is likewise insufficient even if the 
allegation were true, which is doubtful.® 
International Business Machines Corp. v. U. S., 
supra, at p. 138; Judson L. Thompson Mfg. 
Co. v. Federal Trade Commission, supra, at 
p. 957. 


The motion for summary judgment is 
granted. 


Defendant calls attention to the nature of 
the relief demanded by plaintiff in its prayer 
for judgment and argues that in any event 
plaintiff is not entitled to all of the relief it 
seeks. No decision is now made with re- 
spect to it. Further hearing will be had 
concerning the terms of the decree to be 
entered herein. 


[7 57,511] St. Louis Amusement Company, et al. v. Paramount Film Distributing 


Corporation, et al. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


November 25, 1946. 


No. 13,422. 


Appeal from the District Court of the United States for the Eastern District of Missouri. 
Before plaintiffs in this action can invoke the jurisdiction of the Circuit Court of 


Appeals to review their case, which arose out of a suit for treble damages and an injunction 
for alleged violation of the Sherman Anti-Trust Act, the record on appeal must disclose 
that a final judgment has been rendered and entered in the District Court adjudging that 
the plaintiffs take nothing by their action, that their complaint be and is dismissed, and that 
the defendants recover their costs. The determination or adjudication upon the merits of 
motions submitted to the District Court is not final judgment of that court finally disposing 
of the case before it. 

See the Sherman Act annotation, Vol. 1, ] 1640.662; see also previous opinions at f[ 57,403, and 
1 57,479. 


For appellants: Mr. Russell Hardy (Mr. Mat J. Holland was with him on the brief). 


For appellees: Mr. Albert C. Bickford (Messrs. Lashly, Lashly, Miller & Clifford; 
Mr. Jacob M. Lashly, Mr. Israel Treiman; Messrs. Simpson, Thacher & Bartlett, and 
Mr. Julius H. Drucker, were with him on the brief), Paramount Film Distributing Corp., 
RKO Radio Pictures, Inc., Twentieth Century-Fox Film Corp., and Warner Bros. Pictures 
Distributing Corp. 


Mr. Mayner Wallace (Mr. Edwin Foster Blair and Mr. Wesley A. Sturges were with 
him on the brief) for American Arbitration Association and Harold D. Conner. 


Before GARDNER, SANBORN, and WooproucH, Circuit Judges. 

5 Out of the 50 submitted Lixator agreements, 
in five instances the lessee was permitted to 
use its own salt. In two instances the lessee 


was required to buy from the lessor only 50% 
of the salt used. In four instances there was no 
tying clause. 
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[Nature of Appeal] 


WooproucH, Circuit Judge: The contro- 
versies involved in this appeal have been 
submitted to this court for the second time. 
On the first submission this court dismissed 
the appeal because the record did not dis- 
close a final judgment of the District Court 
lawfully recorded and finally disposing of 
the case before it. The record did contain 
a memorandum opinion of the district judge 
in which the issues presented by motions of 
defendants to dismiss and for summary 
judgment were discussed and the conclusions 
reached by the court as to said motions were 
stated in mandatory form, but this court in 
per curiam opinion, reported 156 F. 2d 400, 
considered the record to be insufficient and 
dismissed the appeal as prematurely taken. 
Thereafter further entries were made in the 
case in the docket of the clerk of the District 
Court that “in accordance with the opinion 
of the Court it is ordered that judgment be, 


and the same is hereby, entered sustaining, 


the motions of defendants to dismiss and for 
summary judgment”, and such entries have 
by leave of this court been added to the 
original transcript of appeal on file in this 
court. The motion addressed to this court 
to hear the appeal upon the transcript con- 
taining such additions recited that the final 
judgment of dismissal contemplated by our 
decision had been entered in the trial court 
and our direction for such hearing was on 
consideration of said recital. 


[Appeal Prematurely Taken] 


But on examination of the transcript with 
the additional matter, we are not satisfied 
that the parties to this appeal have con- 
formed to the decision of this court or have 
perfected a record upon which we may be 
empowered to review the merits of the con- 
troversies between them. The earnestness 
on both sides as to such merits doubtless 
distracts attention from the procedural mat- 
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ters to which this court of limited powers 
must look with meticulous care. he fact 
remains that on the transcript now presented 
to us we have a record of a ruling of the 
trial court on motions submitted to it and 
an opinion showing the court’s reasons for 
its rulings in respect to such motions, but 
we still do not have what we declared in our 
per curiam opinion, supra, that we must 
have as a foundation for review of the merits 
in this court, to-wit, a recorded final judg- 
ment of the District Court finally disposing 
of the case before it. Its determination or 
adjudication upon the merits of motions sub- 
mitted to it is not such final judgment. See 
and compare, City and County of San Fran- 
cisco v. McLaughlin, 9 Cir., 9 F. 2d 390; 
Wright v. Gibson, 9 Cir., 128 F. 2d 865, 867; 
Cashion v. Bunn, 9 Cir., 149 F. 2d 969. Be- 
fore the plaintiffs in this action can invoke 
the jurisdiction of this court to review their 
case, the record on appeal must disclose that 
a final judgment has been rendered and en- 
tered in the District Court adjudging that the 
plaintiffs take nothing by their action, that 
their complaint be and is dismissed, and 
that the defendants recover their costs. Un- 
der Rule 58 of the Federal Rules of Civil 
Procedure (28 U. S.C. A. following Sec. 
723c), it is the duty of the clerk to enter the 
proper judgment “when the court directs the 
entry of a judgment that a party recover 
only money or costs or that there be no 
recovery.” It seems to us that the order 
granting the defendants’ motions for sum- 
mary judgment in this case should have been 
treated by the clerk as a direction to enter 
a final judgment. We take the liberty of 
suggesting that the District Court make an 
order directing the clerk to enter an appro- 
priate judgment. 


[Appeal Dismissed] 


On this submission of the appeal the court 
is again constrained to order the appeal dis- 
missed as prematurely taken. 


[57,512] American League Baseball Club of New York, Inc. v. Pasquel, et al. 


In the New York Supreme Court, Special Term. 


1946. 


116 N. Y. L. J. 1471. November 26, 


In an action to enjoin defendants from inducing baseball players from breaching or 


repudiating their contracts, the defendants set up the affirmative defense that the player 
contracts are monopolistic and in restraint of trade. A motion to strike these defenses is 
denied because plaintiff is seeking equitable relief and the court does not wish to tie the 
hands of the trial justice. However, the court regards as patently clear that the defenses 
are insufficient as pleas of an illegal restraint of trade under either common law or statute. 


See New York General Business Laws, Section 340, Vol. 2, ] 8615. 
One who induces an employee to break his contract of employment cannot defend on 
the ground that the contract was inequitable or unfair to the employee. But if a contract 
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be so far a part of a conspiracy in restraint of trade that the illegality of such a conspiracy 
inheres in the contract itself, then such illegality may be set up as a defense to an action on 
the contract or to an action to enjoin malicious interference therewith. 


See Sherman Act annotations, Vol. 1, {| 1660.101; 1660.151. See also previous opinion at {| 57,465. 


[Nature of Action] 


By Mr. Justice WALTER: American League 
Baseball Club of New York, Inc., owner of 
the professional baseball team, commonly 
known as the New York Yankees, brings 
this action to enjoin defendants from induc- 
ing baseball players employed by plaintiff 
to breach or repudiate their contracts of 
employment. As affirmative defenses de- 
fendants plead, at least by way of conclusion, 
that the contracts under which plaintiff and 
other similar clubs engage their players, and 
the agreements and rules under which the 
various leagues making up “organized base- 
ball” conduct their games, are “monopolistic, 
inequitable, unconscionable and against the 
public policy of the State of New York and 
the United States of America.” 


[Motion to Strike] 


Plaintiff moves to strike out those de- 
fenses as insufficient in law. 


[Laws Involved] 


As defendants invoke the common law, a 
New York statute, the Clayton Act (38 U.S. 
Statutes at Large 730; 15 U. S. Code, sec- 
tions 12-27) and section 3 of the Sherman 
Anti-Trust Act (26 U. S. Statutes at Large 
209; 15 U. S. Code, section 3), as well as 
section 1 of that act, I pass the question 
whether or not under any circumstances ex- 
hibitions of baseball could be regarded as 
trade or commerce within the meaning of 
any of those statutes (as to which see Fed- 
eral Baseball Club v. National League, 259 
U. S. 200, aff’g 269 Fed. 681; Atlantic Clean- 
ers and Dyers, Inc. v. United States, 286 U. S. 
427; American Medical Assn v. United States, 
317 U. S. 519; Met. Opera Co. v. Hammer- 
stein, 162 App. Div. 691; Nasman v. Bank of 
N. Y., 49 N. Y. Supp. 2d 181). 


[Main Question] 


With that question eliminated, the suf- 
ficiency of the defenses seetns to depend 
upon whether the answer shows that the 
player contracts, to protect which the action 
is brought, are themselves inherently illegal 
or merely that plaintiff itself is part of and 
engaged in an illegal conspiracy to restrain 
trade (A. B. Small Co. v. Lamborn & Co., 
267 U. S. 248, 252; Sbicca-Del Mac, Inc. v. 
Milius Shoe Co., 36 Fed. Supp. 623, 627; 
Wilder Mfg. Co. v. Corn Products Co., 236 
WE Se 16572)". 
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[Conspiracy to Restrain Trade Not Sufficient 
Defense] 


If merely the latter, the defenses seem 
obviously insufficient. One who has pur- 
chased goods cannot defend an action for 
the price thereof upon the ground that the 
seller is engaged in a conspiracy to restrain 
trade, even though it be alleged that the sale 
was made in furtherance of such conspiracy 
and that the seller conformed the terms of 
sale to standards sanctioned by the com- 
bination (Connolly v. Union Sewer Pipe Co., 
184 U. S. 540; Wilder Mfg. Co. v. Corn Prod- 
ucts Co., 236 U. S. 165; Small Co. v. Lamborn 
& Co., 267 U. S. 248, 252). One who in- 
fringes a patent cannot justify his wrongful 
act by attacking the patentee or his assignee 
(plaintiff) as an unlawful combination in 
restraint of trade (U. S. Fire Escape Counter- 
balance Co. v. Halsted Co., 195 Fed. 295; 
Motion Picture Patents Co. v. Eclair Film Co., 
208 Fed. 416; Western Electric Co. v. Pacent 
Reproducer Corp’n, 53 Fed. 2d 639, 640; Radio 
Corp'n of America v. Majestic Distributors, 
53 Fed. 2d 641). It is no defense to a suit 
for infringement of copyright of musical 
selections that the authors, composers and 
publishers have formed an unlawful com- 
bination in violation of the Sherman Anti- 
Trust Act (Harms v. Cohen, 279 Fed. 276; 
M. Witmark & Sons v. Pastime Amus. Co., 
298 Fed. 470, 480, aff’d 2 Fed. 2d 1020). An 
employee cannot avoid being enjoined from 
disclosing trade secrets of his employer by 
showing that his employer’s business is an 
unlawful monopoly (Eastman Kodak Co. vw. 
Powers Film Products Co., 189 App. Div. 556, 
559, 560). One who induces an employee 
to break his contract of employment cannot 
defend on the ground that the contract was 
inequitable or unfair to the employee, for 
the reason, among other things, that such 
a wrongdoer cannot pretend to play the part 
of a chivalrous protector of defrauded ig- 
norance (Haskins v. Royster, 70 N. C. 601, 
611). 


[Contract Itself Must Be Illegal] 


But if a contract be so far a part of a 
conspiracy in restraint of trade that the 
illegality of such a conspiracy inheres in 
the contract itself, then such illegality may 
be set up as a defense to an action on the 
contract (Bement v. Nat. Harrow Co., 186 
U.S. 70; Continental Wallpaper Co. v. Voight © 
& Sons Co., 212 U. S. 227, 260, 261); or to 
an action to enjoin malicious interference 
therewith (Ford Motor Co. v. Union Motor 
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Sales Co., 244 Fed. 156; Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373; Fair- 
banks Morse & Co. v. Texas Elec. Service 
Co., 63 Fed. 2d 702, 705). 


[Facts] 


I search the answer therefore to see pre- 
cisely what facts it alleges. 

A fair summary of its allegations is as 
follows: Plaintiff and upwards of 370 other 
similar clubs give public exhibitions of pro- 
fessional baseball in over 300 cities in the 
United States and Canada and constitute 
an overwhelming majority of all clubs play- 
ing professional baseball in the United 
States and Canada and employ over 6,500 
professional players. All such clubs and 
players are bound together by and are sub- 
ject to and operate under agreements known 
as the Major League Agreement, the Major- 
Minor League Agreement, and rules and 
regulations made pursuant thereto, and uni- 
form player contracts. 


[Terms of Contract] 


Under such agreements, rules and con- 
tracts: (a) Each club has the exclusive right 
to the services of each player engaged by 
it during the player’s professional baseball 
life, while the club may terminate the con- 
tract at its option upon ten days’ notice; (b) 
the player cannot seek employment with 
any other club and no other club may em- 
ploy him, but the club may assign him to 
play with another club, which then becomes 
solely liable for the player’s compensation 
and may reduce the amount thereof; (c) the 
club may demote, reclassify, determine pay, 
and assign and shift players in its discre- 
tion, and the nlayer has no recourse but to 
obey or give up baseball; (d) players cannot 
engage professionally in any other athletic 
Sport. 

The clubs claim and assert title to all 
players in their ranks and claim that once 
a player is employed by any club, he con- 
tinues subject to its demands and is not 
entitled to contact any other club; and that 
claim and assertion is enforced through said 
agreements and through reservation lists 
and black lists and through threats and 
intimidation. 

In order to give the scheduled exhibitions 
the players travel from state to state and 
to the District of Columbia; and the officers 
of the clubs arrange and provide for the 
transportation of the players and their equip- 
ment. One of the clubs is located in the 
District of Columbia. 


The various clubs are engaged in buying, 
selling, exchanging, bartering, and dealing 
in the players and their contracts. 
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[Allege Contracts Constitute Monopoly] 


These agreements and rules in conjunc- 
tion with the player contracts constitute a 
monopoly under which the services of pro- 
fessional baseball players are unlawfully mo- 
nopolized and the right of such players to 
seek employment in their profession is de- 
stroyed, and the relations of the players to 
the clubs and the relations between the 
clubs are minutely and rigidly determined 
in a manner that is contrary to the public 
policy of New York and the United States 
of America. 

The contracts under which plaintiff em- 
ploys its players are, as a result of the 
facts and circumstances hereinabove alleged, 
monopolistic, unconscionable, inequitable, 
and contrary to the public policy of the 
State of New York and the United States 
of America, and are not of a character which 
warrants the intervention of a court of equity 
to protect them. 


[Allege Violation of Sherman and Clayton 
Acts] 


Said agreements and rules and the oper- 
ations under them, together with the sanc- 
tions resorted to and imposed thereunder, 
are contrary to and violative of the anti- 
trust and anti-monopoly statutes of the 
United States, specifically section 3 of the 
Sherman Anti-Trust Act (26 U. S. Statutes 
at Large, 209; 15 U. S. Code, sec. 3) and 
the Clayton Act (38 U.S. Statutes at Large, 
730, 740; 15 U. S. Code, sec. 12 et seq.). 

The conduct of the business of exhibitions 
of baseball playing under the control of and 
pursuant to said agreements and rules is 
contrary to the common law and said stat- 
utes and creates a monopoly and is a con- 
tinuing contract, combination or conspiracy 
directed alike against the public, the play- 
ers, and those undertaking to enter into the 
business of baseball independently of plain- 
tiff and its associated clubs; and is in re- 
straint of the right of private contract, and 
said contracts and agreements and combina- 
tions were designed to and do restrain trade 
and commerce in and among the several 
states and the District of Columbia. 


[Contracts Not Illegal] 


All these allegations, even when read with 
the utmost liberality and with every reason- 
able inference in favor of the pleader, seem 
to me to leave it doubtful, to say the least, 
whether any illegal combination or conspir- 
acy is shown. But however that may be, 
it seems to me patently clear that there is 
nothing in them which even remotely sug- 
gests that the contracts which plaintiff here 
seeks to protect are themselves illegal. 
What the allegations really amount to is 
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that when a baseball player joins up by 
contract with a professional baseball club, 
he gives up a considerable measure of his 
liberty; but giving up a portion of his lib- 
erty is precisely what every man making 
any sort of a contract necessarily does toa 
greater or less extent. Giving up a part 
of our liberty is the price we all pay for the 
privilege of living in a civilized society. Sov- 
ereign states had to give up a portion of 
their liberty in order to form this nation; 
and now nations must give up a portion of 
their liberty in order to preserve civilization. 


[Defenses Insufficient] 


I thus regard it as patently clear that the 
defenses are insufficient as pleas of an illegal 
restraint of trade under either common law 
or statute. 
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{Motion to Strike Denied] 


Plaintiff, however, is seeking equitable re- 
lief, and I am not prepared to say that the 
trial justice may not wish to consider the 
setting of these contracts in determining 
whether such relief should be granted or 
withheld. Whether the defenses affirmatively 
pleaded add anything to what will appear 
from plaintiff's own proof or what defend- 
ants might show under a general denial, 
seems to me quite doubtful; but solely in 
order not to tie the hands of the trial jus- 
tice, and without in any way intimating that 
proof of the facts which defendants have 
here alleged will deprive plaintiff of its right 
to relief the motion to strike is denied. 


Order signed. 


{1 57,513] Emich Motors Corporation, et al. v. General Motors Corporation and 


General Motors Acceptance Corporation. 


In the United States District Court, Northern District of Illinois, Eastern Division. 


No. 3514. November 21, 1946. 


In an action to recover treble damages under Section 4 of the Clayton Act where 


it was charged that there was a conspiracy and coercion by defendants to compel dealers 
to deal with certain automobile finance companies in financing wholesale purchases and 
retail sales of automobiles, the court held that the plaintiffs may introduce in evidence the 
judgment in the criminal action wherein defendants were convicted of the same conspiracy 
in violation of Section 1 of the Sherman Act. A violation of the anti-trust laws by the 


defendant is prima facie established by the judgment in the criminal case. 


See the Clayton Act annotation, Vol. 1, {| 2025. 


Memorandum 
[Conspiracy Charged} 


Wa teER La Buy, U.S. D. J.: The Amended 
Complaint herein states a conspiracy which 
is alleged to be the same conspiracy as was 
charged and of which defendants were con- 
victed on November 17, 1939, in United 
States v. General Motors Corporation, et al., 
(Criminal No. 1039), affirmed in 121 F. (2d) 
376, and cert. denied in 314 U. S, 618, 86 
L. ed. 497. The essence of the charge was 
a conspiracy and the coercion of defendants 
to compel dealers to deal with stated auto- 
mobile finance companies in financing whole- 
sale purchases and retail sales of automobiles. 


[Clayton Act Invoked] 


Plaintiffs scek to recover treble damages 
under Section 4 of the Clayton Act (15 
U.S. C. A., Sec. 15) which permits suit by 
any person injured in his business or prop- 
erty by reason of anything forbidden in the 
antitrust laws. Plaintiffs allege they were so 
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injured by defendants wrongful cancellation 
of their dealer license in pursuance of the 
criminal conspiracy of which defendants 
were convicted. The cancellation and ter- 
mination of dealer contracts for failure to 
use GMAC financing was one of the charges 
in the criminal indictment. 

At a pretrial conference it was suggested 
by defendants’ counsel that the trial might be 
shortened if the court would rule in advance 
of trial upon whether plaintiffs may intro- 
duce in evidence the judgment in the crim- 
inal action wherein defendants were found 
guilty of a conspiracy in violation of Section 
1 of the Sherman Act. 

Section 5 of the Clayton Act (15 U. S. 
C. A. 16) provides as follows: “A final judg- 
ment or decree rendered in any criminal 
prosecution or in any suit or proceeding in 
equity brought by or on behalf of the United 
States under the antitrust laws to the effect 
that a defendant has violated said laws shall 
be prima facie evidence against such de- 
fendant in any suit or proceeding brought 
by any other party against such defendant 
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under said laws as to all matters respecting 
which said judgment or decree would be an 
estoppel as between the parties hereto: Pro- 
vided, This section shall not apply to consent 
judgments or decrees entered before any 
testimony has been taken.” 


[Preceding Judgment as an Estoppel] 


Defendants state the principle that a pre- 
ceding judgment may be projected as an 
estoppel in subsequent litigation only in re- 
spect to issues of fact which were actually 
or necessarily determined in the prior suit; 
that the instruction to the jury stated, “Nor 
is it necessary for the Government to prove 
all of the acts alleged. It is essential that 
they prove this conspiracy ... but it is not 
essential to that conclusion that each and 
every one of the acts charged in the indict- 
ment shall be proved.”; and that conse- 
quently there was no finding by the jury or 
instruction by the court on the alleged acts 
of cancellation of dealer’s franchises because 
of failure to finance through GMAC; that 
the only thing decided was that defendants 
engaged in at least one of the many activities 
charged and that it resulted in an unreason- 
able restraint of interstate trade in auto- 
mobiles. 

Therefore, defendants state that in order 
to sustain his Amended Complaint plaintiff 
must prove: (1) a general conspiracy to can- 
cel Chevrolet dealers who did not finance 
through GMAC; (2) that defendants can- 
celled plaintiffs’ dealer contracts because of 
failure to use GMAC, and (3) that such can- 
cellation caused injury to property and 
business of plaintiffs. 


In a conspiracy action the gravamen of 
the offense is the agreement, but, as has 
often been said, the proof of the combina- 
tion charged must almost always be ex- 
tracted from the circumstances connected 
with the transaction which forms the subject 
of the accusation, as the nature of the crime 
usually makes is susceptible of no other 
proof. Therefore, it is a reasonable implica- 
tion that a finding of guilty is based upon 
the testimony and proof of acts essential to 
establish the conspiracy. Furthermore, as 
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was stated in 34 C. J., page 1078, “... in any 
action where there are numerous issues and 
a general verdict the judgment will be prima 
facie an adjudication of every fact or demand 
which might have been drawn into contro- 
versy under the pleadings although parol 
proof will be received to distinguish the 
particular issue tried and determined,” and 
a finding of guilty as charged in the indict- 
ment “signifies that the jury sustained each 
and all of the averments of the indictment, 
including not only those relating to the body 
of the crime charged against the defendant, 
but also those relating to its alleged inci- 
dents.” Chesavoir v. United States, (D. C. 
1929) 32 F. (2d) 945. 


[Necessary Elements] 


The litigants are agreed that there are 
three necessary elements to a suit of this 
nature (1) a violaticn of the antitrust laws 
by defendant (2) an injury to business or 
property of plaintiffs as a result of such 
violations, and (3) damages to plaintiffs as 
a result of such injury. The gist of the 
action is for injuries inflicted pursuant to 
the conspiracy. 


[Violating Antitrust Laws Prima Facie 
Established] 


It is apparent that the first essential ele- 
ment of plaintiffs’ case has been prima facie 
established by the judgment in the criminal 
case. The plaintiffs are not compelled to 
prove a general conspiracy against Chevrolet 
dealers as defendant insists be done since 
the gravamen of the suit lies in specific 
injury to business or property and any con- 
spiracy found to violate the antitrust laws 
which affects plaintiffs in this manner is 
subject to an action under Section 15 of the 
Clayton Act. The law provides that any 
person who shall be injured in his business 
or property rights by reason of “anything 
forbidden in the antitrust laws may sue 
therefor’. 

Therefore, the judgment in Criminal No. 
1039 is admissible as prima facie evidence 
of a violation by defendants of the antitrust 
laws of the United States. 


[57,5141 Jesse Ozdoba and Miriam Berlfein doing business under the firm name 


and style of Ronald Fabrics Company v. Verney Brunswick Mills, Inc.; Verney Fabrics 
Corp.; Verney Mills, Inc.; Gilbert Verney; Harrison C. Biggi; Oliver Iselin and Floyd 
W. Jefferson, individually and_as copartners, doing business under the firm name and 
style of Iselin-Jefferson Co.; Cabot Manufacturing Co., Inc.; Jacob Ziskind; and First 
National Bank of Boston. 


In the United States District Court, Southern District of New York. Ci -65 
NSE ete fous rict of New York. Civ. No. 34-651. 


Where defendants acquired control of a manufacturing company which was their 
competitors’ principal source of supply and refused to sell to the competitors the court 
ruled that a business is entitled to be protected against a concert of action directed toward 
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its removal from competition. The concert of action need not be among competitors in 
the manufacture or sale of a given product in order to violate the anti-trust laws, but 
non-competitors or members of an affiliated group may conspire illegally to restrain the 
interstate commerce of others and thereby subject themselves to the prohibitions of 
the anti-trust laws. 


See the Sherman Act annotation, Vol. 1, {| 1021.161. 


Section 7 of the Clayton Act is disjunctive and does not apply alone to substantial 
lessening of competition between the corporation whose stock was acquired and the 
corporation acquiring it, but also comprehends a situation where the effect of the acquisition 
is to restrain commerce or tends to create a monopoly. 


See the Clayton Act annotation, Vol. i, J 2027. 


It is well settled that under the Sherman Act any combination formed for the 
purpose of raising or fixing prices in interstate commerce, regardless of its character or 
the form of the acts done, or of the amount of the interstate commerce affected, is illegal 
per se. 


See the Sherman Act annotation, Vol. 1, | 1240.133. 
_A motion to dismiss the complaint because it lacks a sufficient statement of facts is 
denied, so long as plaintiff complied with Rule 8(a) of Federal Rules of Civil Procedure. 


Defendants can move for bills of particulars to make it more certain or obtain more 
detailed information by interrogatories, deposition or discovery. 


See the Sherman Act annotation, Vol. 1, | 1640.121. 


a noe plaintiffs: J. Norman Lewis, Herbert N. Bobrow, James P. Durante and Benjamin 
artel. 


For defendants: Messrs. Weil, Gotshal and Manges, by Horace S. Manges, Jacob S. 
Raskin and Murray W. Neitlich, for Verney Brunswick Mills, Inc., Verney Fabrics Corp., 
Verney Mills, Inc., Gilbert Verney and Harrison C: Biggi; Messrs. Kobbe, Thatcher & 


Frederick, by Karl T. Frederick, for defendant Floyd W. Jefferson. 


[Nature of Action] 


Bonpy, District Judge: These are motions 
to dismiss the action because the complaint 
fails to state a claim against the moving 
defendants upon which relief can be granted. 
The action was brought to recover treble 
damages for and to enjoin alleged violations 
of Sections 1 and 2 of the Sherman Anti- 
Trust Act and Section 7 of the Clayton 
Act, 15 US. G:tAc, Sections 1, 2; 18. 


[Conspiracy to Restrain Interstate Commerce 
Charged] 


The first cause of action sets forth an 
alleged conspiracy in restraint of interstate 
commerce. It alleges the following among 
other facts: The plaintiffs were copartners, 
engaged in the business of converting rayon 
piece goods, known as rayon greige goods, 
of which the defendant Cabot Manufacturing 
Co., Inc. was their principal source of supply. 
Plaintiffs sold the converted goods in inter- 
state commerce to manufacturers of wearing 
apparel and of other low cost consumers’ 
goods. The individual defendants other than 
Jacob Ziskind are officers, directors or prin- 
cipal stockholders of the three defendant 
Verney corporations. These corporations 
are in direct competition with the plaintiffs 
in the business of converting rayon greige 
eoods and selling the finished goods in inter- 
state commerce to manufacturers, The in- 
dividual defendants other than Ziskind own. 
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operate and control the defendant Verney 
corporations and a number of mills, ail of 
which are affiliated with one another. The 
defendants and their affiliates, financed by 
the defendant bank, acquired the controlling 
stock and the assets of the defendant Cabot 
Manufacturing Co., Inc., through the agency 
of the defendant Ziskind. Thereafter the 
goods produced by the Cabot Manufacturing 
Co., Inc. were distributed by and among the 
defendants who notified the plaintiffs that 
no more goods produced by the Cabot Manu- 
facturing Co., Inc. would be sold to thie 
plaintiffs. 


[Plaintiffs Eliminated as Competitors] 


As has been urged by the moving defend- 
ants, it is not a violation of the anti-trust 
laws for a trader merely to acquire a nonr- 
competing business, see United States v. 
Winslow, 227 U. S. 202; United States v. 
United Shoe Mach. Co., 247 U.S. 32, or to 
select his own customers, Fed. Trade Comm. 
v. Raymond Co., 263 U. S. 565, 573; Federal 
Trade Comm, v. Beech-Nut Co., 257 U. S. 
441, 452, or without concert to sell his 
products at such price as he chooses regard- 
less of the consequences to competitors. 
Package Closure Corporation v. Sealright Co., 
141 F. (2d) 972,977. The plaintiffs, however. 
do not complain merely because their coin- 
petitors have acquired their principal source 
of supply and have been using it to promote 
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their own interests to the exclusion of sales 
to plaintiffs. In the first cause of action it 
is further alleged that these acts were done 
by defendants with their great combined 
financial power pursuant to a conspiracy 
among themselves and others in restraint of 
competition in order to eliminate plaintiffs 
as competitors, destroy their business and 
eliminate from commerce the manultacture, 
sale and distribution of low-priced rayon 
goods. It is also alleged that, by depriving 
plaintiffs of the goods produced by the Cabot 
Manufacturing Co., Inc. defendants have 
eliminated them as competitors, and have 
obtained higher prices for such goods, to 
plaintiffs’ damage in being unable to supply 
customers and in sustaining loss of profits 
and of customers, and to the public’s damage 
in being deprived of the benefits of free 
competition in the products of the Cabot 
mill. 


[Combination Formed to Fix Prices in 
Interstate Commerce Is Illegal Per Se] 


It is well settled that under the Sherman 
Act any combination formed for the purpose 
of raising or fixing prices in interstate coin- 
merce, regardless of its character or the 
form of the acts done, or of the amount of 
the interstate commerce affected is illegal 
ber se. Standard Oil Co. v. United States, 
221 U. S. 1, 58; U. S. v. Socony-Vacuum 
Oil Co,, 310 U. S. 150, 223; Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 485, 500. It 
has also been held that a business is entitled 
to be protected against a concert of action 
directed toward its removal from competi- 
tion. William Goldman Theatres v. Loew's, 
Inc. 150 F. (2d) 738, 743. See Package 
Closure Corporation v. Sealright Co., supra, 
p. 978; White Bear Theatre Corp. v. State 
Theatre Corp., 129 F. (2d) 600, 604. The 
concert of action need not be among com- 
petitors in the manufacture or sale of a given 
product in order to violate the anti-trust 
laws, as contended by some of the moving 
defendants, but non-competitors or members 
of an athliated group may conspire illegally 
to restrain the interstate commerce of others 
and thereby subject themselves to the pro- 
hibitions of the anti-trust laws. United States 
v. General Motors Corporation, 121 F. (2d) 
376, 404, certiorari denied 314 U. S. 618; 
Patterson v. United States, 222 Fed. 599, 620, 
certiorari denied 238 U. S. 635. In Alexander 
Milburn Co. v. Union Carbide & Carbon Corp., 
15 F. (2d) 678, certiorari denied 273 U. S. 
757, relied on by defendants, the court con- 
sidered an appeal after trial whether there 
was evidence of a combination among mem- 
bers of a noncompeting, affiliated group 
which would justify the conclusion that they 
were seeking to eliminate competition. The 
complaint before the court alleges a similar 
combination for the same purpose. 
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[Monopoly Charged] 


The second cause of action realleges the 
allegations of the first and further, that the 
acts of defendants were part of a conspiracy 
to substantially lessen, destroy and injure 
competition in interstate commerce and tend 
to create a monopoly in interstate commerce 
in the manufacture, sale, control and fixing 
of prices of rayon goods, and that in further- 
ance thereof defendants acquired ownership, 
operation and control of the stock and assets 
of various other mills for the production of 
rayon goods, such as the defendant Cabot 
Manufacturing Co., Inc. with the result that 
converters of rayon greige goods, such as 
plaintiffs, have been deprived of their sources 
of supply and have been unable to supply 
their customers, manufacturers of wearing 
apparel have been compelled to purchase 
goods from defendants at higher prices and 
the general public has been deprived of the 
opportunity of purchasing low cost wearing 
apparel converted from rayon greige goods. 
This sufficiently alleges an attempt to monopo- 
lize in violation of Section 2 of the Sherman 
Act, 15 U. S. C. A. Section 2. See Lynch 
v. Magnavox Co., 94 F. (2d) 883, 888; North- 
ern Securities Co. v. Umted States, 193 U. S. 
TOF 332. 


[Clayton Act Violated] 


The third cause of action realleges the 
foregoing allegations and further, that the 
acquisition by the defendants pursuant to 
the conspiracy of the stock and assets of 
the Cabot Manufacturing Co., Inc. and of 
other mills producing rayon greige goods 
restrains, injures and destroys interstate 
commerce in the manufacture, sale and dis- 
tribution of rayon greige goods and tends 
to create a monopoly therein, in violation 
of Section 7 of the Glaytom Act j15 Us: 
C. A. Section 18. Insofar as these allegations 
relate to acquisition of stock, they are suff- 
cient. This section is in the disjunctive and 
does not alone apply to substantial lessening 
of competition between the corporation whose 
stock was acquired and the corporation ac- 
quiring it, but also comprehends a situation 
where the effect of the acquisition is to re- 
strain commerce or tend to create a monopoly. 
Aluminum Co. of America v, Federal Trade 
Com’n., 284 Fed. 401, 406, 407, certiorari 
denied 261 U. S. 616. 


[Question Before the Court] 


The question before the court is one of 
pleading, not of proof. Defendants’ objec- 
tions that the complaint fails to allege the 
facts of the conspiracy and damage to plaintiffs 
resulting therefrom are untenable. Plaintiffs 
have set forth a short and plain statement 
of their claim in accordance with the re- 
quirements of Rule 8(a) of the Federal 
Rules of Civil Procedure, 28 U. S. C. A. 
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following Section 723c. See Louisiana Farm- 
ers Protective Union v. Great A. & P. Tea Co., 
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to make it more certain or obtain more de- 
tailed information by interrogatories, depo- 


131 F, (2d) 419, 422. The allegations as to 
damages are adequate. See Stevens Co. v. 
Foster, G) Kieiser. Co., 311 U. S. 255, 261\ 
Package Closure Corporation v. Sealright Co., 
supra, Insofar as the defendants feel that 
the complaint lacks a sufficient statement of 
facts, they can move for bills of particulars 


sition or discovery. 


[Motion to Dismiss Denied] 


_ The motions to dismiss the action accord- 
ingly must be denied. 


[7 57,515] Chas. A. Brewer & Sons v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Sixth Circuit. 
Decided December 5, 1946. 


On petition for review of an order to cease and desist by the Federal Trade 
Commission. 


INom9 993! 


A petition for review of an order, prohibiting a company engaged in the manufacture 
of punch boards and push cards from selling or distributing punch boards, push cards 
or other lottery devices which are to be used in the sale of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme, is dismissed. The 
Commission found that among the various types of punch boards and push cards manu- 
factured and sold by petitioners, many were designed for use by retail dealers in the 
sale and distribution to the public “by means of a game of chance, gift enterprise or 
lottery scheme”; that such punch boards and push cards, although varying in detail, 
all involved the same principle; that retail dealers used petitioners’ devices in the sale 
and distribution of merchandise to the public and that the boards and cards of petitioners 
are designed and sold for that specific purpose, as evidenced, not only from the make-up 
of the boards and cards, but also from statements contained in the catalogues adver- 
tising petitioners’ devices. Thus, the findings of fact of the Federal Trade Commission 
are supported by evidence, disclosed in the record The Federal Trade Commission Act 
distinctly provides that the findings of the Commission, as to the facts, if supported 


by evidence, shall be conclusive. 


See Federal Trade Commission Act annotations, Vol. 2, f 6125.442, 6501.75. 
Affirming Federal Trade Commission order in Dkt. 3952. 
For petitioners: Theodore E. Rein and Herldon H. Bowen, Chicago, III. 


For respondent: 


Donovan Divet, Washington, D. C.; W. T. Kelley, Walter B. 


Wooden, and Donovan Divet, Washington, D. C., on brief. 
Before Martin, McALLIstTer and MILLER, Circuit Judges. 


[Nature of Action] 


Martin, Circuit Judge: The petitioners 
for review invoke the jurisdiction of this 
court to set aside the findings and conclu- 
sions of the Federal Trade Commission and 
to vacate its cease and desist order, which 
was entered after a hearing on the complaint 
of the Commission, the answer of respond- 
ent petitioners, abundant testimony and 
other evidence taken before a trial examiner ; 
and upon that official’s report, the excep- 
tions thereto, and the briefs of the respec- 
tive parties. 


[Sale of Lottery Devices Prohibited] 


The challenged order directed that the peti- 
tioners cease and desist from “selling or dis- 
tributing in commerce, as ‘commerce’ is defined 
in the Federal Trade Commission Act, punch 
boards, push cards or other lottery devices 
which are to be used or may be used in the 
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sale or distribution of merchandise to the pub- 
lic by means of a game of chance, gift enter- 
prise, or lottery scheme.” 


[Petitioners’ Business Described] 


From the findings of fact of the Federal 
Trade Commission, it appears that peti- 
tioners, a Chicago firm long engaged in the 
business, are among the world’s largest 
manufacturers of punch boards and push 
cards. They manufacture some 5,000 dif- 
ferent types of the one and about 3,000 
different kinds of the other. Their annual 
sales aggregate more than 2,000,000 of such 
devices, which are sold to manufacturers 
of various other articles of merchandise and 
to both wholesale and retail dealers in other 
merchandise. The Commission found that, 
in the course and conduct of their business, 
petitioners caused their manufactured de- 
vices, when sold, to be transported from 
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their place of business in Illinois to pur- 
chasers in various other states of the Union; 
and that they maintain “a course of trade 
in their punch boards and push cards in 
commerce among and between the various 
states of the United States.” 


[Commission’s Findings] 


The Commission found specifically that, 
among the various types of punch boards 
and push cards manufactured and sold by 
petitioners, many are designed for use by 
retail dealers in the sale and distribution of 
merchandise to the public “by means of a 
game of chance, gift enterprise or lottery 
scheme.” 

In its findings, the Commission describes 
the punch boards and push cards, which 
vary in detail but all involve the same prin- 
ciple” Many of petitioners’ products are 
made to order to meet the requirements of 
the particular purchaser. In numerous in- 
stances, manufacturers and wholesale deal- 


1 The punch boards contain a certain number 
of holes in which are placed slips of paper bear- 
ing different numbers or legends. ‘These slips 
of paper are effectively concealed from view. 
Persons desiring to ‘“‘play’’ the board pay to 
the operator thereof a designated sum, and 
thus become entitled to punch the board and 
to remove therefrom one of the slips of paper. 
Certain specified numbers or legends on the 
slips entitle purchasers to designated articles 
of merchandise without additional cost. Pur- 
chasers who do not punch a lucky or winning 
number receive nothing for their money other 
than the privilege of playing the board, or in 
some cases merchandise which is of much less 
value than that which would be received if 
lucky numbers were punched. The articles of 
merchandise are thus distributed to the public 
wholly by lot or chance. On some of the 
boards, the amount to be paid for the privilege 
or making the punch is also determined by 
chance. 

The push cards are operated in substantially 
the same manner except that instead of hav- 
ing holes, the cards usually have perforated 
discs which contain the numbers or legends. 
As in the case of the boards, the numbers or 
legends are effectively concealed from the pur- 
chaser of the chance until after the punch has 
been made and the discs separated from the 
ecard. The punch boards range in size from 
fifty holes to ten thousand holes, while the 
push cards usually are much smaller, ranging 
in size from ten dises to one hundred discs. 

Many of the boards and cards bear pictur- 
izations and descriptions of certain articles of 
merchandise, such as candy, cigarettes, etc.,. 
as well as instructions which explain the op- 
eration of the device and the prizes to be 
awarded to those obtaining lucky numbers. 
Others have no pictures or instructions thereon 
but have blank spaces in which the purchaser 
of the device may insert his own instructions 
and a statement of the merchandise to be 
awarded as prizes. Some of the punch boards 
are known as ‘‘cut-out’’ boards. which means 
that the board contains a large hole or depres- 
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ers, who purchase the punch boards and 
push cards from petitioners, make up as- 
sortments consisting of a board or card and 
a quantity of merchandise, and sell the 
complete assortment to a retail dealer. 


The Commission found, further, that re- 
tail dealers used petitioners’ devices in the 
sale and distribution of merchandise to the 
public and that the boards and cards of 
petitioners are designed and sold for that 
specific purpose, as evidenced, not only from 
the make-up of the boards and cards, but 
also from statements contained in the cata- 
logues advertising petitioners’ devices. Ad- 
vertising statements of petitioners quoted 
by the Commission in its findings are set 
out in a footnote.’ 

The Commission found that petitioners 
thus supply and place in the hands of re- 
tail dealers, either directly or indirectly, the 
means of conducting lotteries or games of 
chance in the sale of merchandise to the 
general public: “a practice which is in con- 


sion in which may be exhibited a sample of 
the merchandise offered by the dealer. 


2“A Few Points Worth Knowing... . 

Huge Candy Sales 

Last year over $30,000,000 worth of Candy 
was sold by means of Sales Boards. Over half 
of all the box candy sold in the United States 
was sold in this manner and over 75% of all 
Candy Manufacturers and Jobbers used Brewer 
Boards and Cards to build up their volume. 

Tobacco Industry Reaps Profits 

The same is true of the Tobacco Industry. 
Millions of Dollars worth of cigars and ciga- 
rettes were sold by the use of Brewer Boards 
and Cards. The Candy and Tobacco industries 
were not the only ones to reap extra profits. 
Hundreds of other items were sold in this same 
manner and with like success. 

Eliminate Slack Seasons 


Brewer Boards have a year round appeal to 
every class of trade and give quick turnover— 
and quick turnover means added Profits. There 
are no slack seasons when Brewer Boards are 
used. 

Live Retailers Use Boards 


Thousands of people in every community en- 
joy punching Boards. The ‘up to the minute’ 
retailer, realizing this, uses them to bring cus- 
tomers to his store. They build up his sales 
volume and boost his profits. 

Board Sales Bring Other Sales 

Compare two stores—one using Brewer Boards 
and one not using them—other factors being 
equal the one with Brewer Boards invariably 
has the largest group of regular customers. 
There is a certain thrill to punching boards and 
the public will favor the store using them. 
Records show that the average customer who 
spends 25¢ to 50¢ will spend twice this amount 
when the storekeeper uses Brewer Boards— 
and in addition to this the customer usually 
makes other purchases while in the store. 

Are You Getting Your Share? 

Thousands of merchants are increasing their 
sales in this manner. Are you getting your 
share of this business?’’ 
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travention of an established public policy 
of the Government of the United States’: 
and that, through the supplying of such 
means, petitioners knowingly and purposely 
assist and participate in the violation of this 
public policy. 

In its findings, the Commission asserted 
that many retail dealers do not make use 
of lotteries or games of chance in the sale 
or distribution of merchandise, and that 
many manufacturers of and wholesale deal- 
ers in merchandise do not supply to their 
retailers the means of conducting lotteries. 
In consequence of the popular appeal of 
games of chance, much trade is diverted 
from these dealers, manufacturers and 
wholesalers, to competitors who do not sup- 
ply such lotteries or games of chance. 


The final finding of the Federal Trade 
Commission stated: 


“The practice of respondents [petitioners 
here] in selling and distributing their lottery 
devices thus serves to place in the hands of 
others means and instrumentalities whereby 
they are enabled to use unfair methods of com- 
petition and thereby unfairly to divert substan- 
tial trade to themselves from those who do not 
use such methods.”’ 


[Commission’s Conclusions] 


The Commission concluded: “The acts 
and practices of the respondents as herein 
found are all to the prejudice of the public 
and constitute unfair acts and practices in 
commerce within the intent and meaning of 
the Federal Trade Commission Act.” 


[Findings Supported by Evidence] 


In our view, all the findings of fact of 
the Federal Trade Commission are sup- 
ported by evidence, disclosed in the record. 
The Federal Trade Commission Act dis- 
tinctly provides that the findings of the 
Commission as to the facts, if supported by 
evidence, shall be conclusive. [52 Stat. 111, 
15 U. S. C. A., Sec. 45.] Accordingly, the 
findings of the Commission must be and are 
accepted here. The Act declares unlawful 
“unfair methods of competition in com- 
merce, and unfair or deceptive acts or 
practices in commerce.” The word “com- 
merce” means, of course, “interstate com- 
merce.” By the terms of the Act, the 
Commission is vested with the power to issue 
cease and desist orders from the use of 
methods of competition, or acts, or prac- 
tices, condemned by the Act. 


[Petitioners’ Contentions] 


The petitioners contend that the Federal 
Trade Commission lacks jurisdiction to is- 
sue a cease and desist order, forbidding 
them to sell and distribute punch boards 
and push cards or other lottery devices in 
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interstate commerce, inasmuch as they sell 
only to those independently engaged in the 
sale of merchandise to the public and have 
no interest in or connection with such in- 
dependent sale or distribution of merchan- 
dise, or in the trade affected by such sales. 
From the foregoing analysis of the Com- 
mission’s findings, however, it seems that 
the petitioners are not as independent of 
those to whom they sell and ship their prod- 
ucts in interstate commerce as they would 
make it appear. With deliberate intent, us- 
ing channels of interstate commerce, they 
put into the hands of others, including 
manufacturers and wholesale and retail deal- 
ers, the means of using “unfair methods of 
competition” and “unfair or deceptive, acts or 
practices.” Manufacturers and wholesale 
dealers who purchase their made-to-order 
punch boards and push cards frequently 
make up complete assortments of merchan- 
dise and boards or cards, which find their 
way into interstate commerce. 


[Court's Conclusion] 


For the reasons hereinafter appearing, we 
have reached the conclusion that, in thus 
aiding and abetting, inducing and procuring 
manufacturers and wholesale and retail 
dealers in merchandise to use unfair or de- 
ceptive acts or practices and unfair methods 
of competition, Charles A. Brewer and Son, 
though manufacturing no merchandise ex- 
cept the lottery devices which they ship in 
interstate commerce, fall within the restrain- 
ing power of the Federal Trade Commis- 
sion as vested by the Federal Trade 
Commission Act. [52 Stat. 111.] 


[Cases Cited] 


The Supreme Court in Federal Trade Com- 
mission v. Winsted Hosiery Company, 258 
U. S. 483, 494, thus spoke, through Mr. 
Justice Brandeis: 


“The honest manufacturer’s business may suf- 
fer, not merely through a competitor’s deceiv- 
ing his direct customer, the retailer, but also 
through the competitor’s putting into the hands 
of the retailer an,unlawful instrument, which 
enables the retailer to increase his own sales of 
the dishonest goods, thereby lessening the mar- 
ket for the honest product. That a person is a 
wrongdoer who so furnishes another with the 
means of consummating a fraud has long been 
a@ part of the law of unfair competition.” 
{Italics supplied. ] 

The Supreme Court cited the opinion of 
Judge Denison of this court in Coca Cola Co. 
v. Gay-Ola Co., 200 Fed. 720 (C. C. A. 6), a 
landmark case in the development of the 
law of unfair competition. See also Chi- 
cago Silk Co. v. Federal Trade Commission, 
90 F. (2d) 689, 691 (C. C. A. 7); Deer v. 
Federal Trade Commnssion, 152 F. (2d) 65 
(CUCINA). 
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In Federal Trade Commission v. Raladam 
Co., 283 U. S. 643, 648, 649, upon which 
stress is laid by petitioners, the words “un- 
fair methods of competition” were said to 
belong to that class of phrases which do 
not admit of precise definition but the mean- 
ing and application of which must be ar- 
rived at by the gradual process of judicial 
inclusion and exclusion. It was considered 
obvious that the word “competition” im- 
ports the existence of present or potential 
competitors. There was no departure from 
the doctrine of the Winsted case. There 
was merely found lacking the existence of 
competition on the facts of the case. 

In the second Raladam case, Mr. Justice 
Black said: 


“One of the objects of the Act creating the Fed- 
eral Trade Commission was to prevent potential 
injury by stopping unfair methods of competi- 
tion in their incipiency.’’ Federal Trade Com- 
Mission v. Raladam Co., 316 U. S, 149, 152. The 
practices of which cornplaint was made in both 
the first and the second Raladam cases, how- 
ever, were prior to the March 21, 1938, amend- 
ment of the Federal Trade Commission Act, 
which added the words ‘‘unfair or deceptive acts 
or practices in commerce’’ to the former phrase 
“unfair methods of competition in commerce.”’ 


This makes it now unnecessary that effect 
on competition be shown. For discussion 
of the effect of this amendment, see Pep 
Boys—Manny, Moe & Jack, Inc. v. Federal 
Trade Commission, 122 F. (2d) 158, 161 
(C. C. A. 3); Scientific Mfg. Co. v. Federal 
Trade Commission, 124 F. (2d) 640, 643 
(CA CrA 3S) 

The opinion of Mr. Justice Stone, later 
Chief Justice, in Federal Trade Commission 
v. R. F. Keppel & Bro., Inc., 291 U. S. 304, 
has important bearing in the instant case; 
for, there, a cease and desist order of the 
Federal Trade Commission was upheld upon 
a showing that a manufacturer sold and dis- 
tributed in interstate commerce candy in a 
_ certain type package, in assortments, so 
arranged and offered for sale as to avail 
of the element of chance as an inducement 
to the retail purchaser. It was declared (p. 
3113) that: 


“Without inquiring whether, as respondent con- 
tends, the criminal statutes imposing penalties 
on gambling, lotteries and the like, fail to 
reach this particular package in most or any of 
the states, it is clear that the practice is of the 
sort which the common law and criminal stat- 
utes have long deemed contrary to public 
policy.’’ 

As early as 1879, the Supreme Court, in 
a memorable opinion by Chief Justice Waite 
in. which the Dartiouth College case [4 
Wheat. 518] was differentiated, held that a 
legislative grant of a charter to a lottery 
company for twenty-five years was, in legal 
effect, nothing more than a license to enjoy 
the privilege conferred for the time, sub- 
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ject to future legislative or constitutional con- 
trol or withdrawal. [Italics supplied.] It was 
emphatically asserted that no legislature, or 
even the people themselves, can bargain 
away the public health or the public morals. 
Stone v. Mississippi, 101 U. S. 814, 819. 

Thus, it is established beyond contro- 
versy that the Federal Trade Commission 
stands upon solid ground in declaring the 
sale of merchandise by lottery methods as 
in contravention of the public policy of the 
United States. 


As was pointed out in Malts v. Sax, 134 
F, (2d) 2, 4 (C. C. A. 7), though neither the 
manufacture nor sale of gambling devices 
may be specifically prohibited by federal 
statute, the use of such devices has met 
with uniform condemnation in the courts 
of the United States in proceedings where 
the Federal Trade Commission has sought 
to prevent their use as violative of the Fed- 
eral Trade Commission Act. 


The Seventh Circuit Court of Appeals has 

made valuable contribution to the subject 
matter of merchandising through lottery de- 
vices; and we are in accord with the rationale 
of that court’s decisions in the cases cited 
below: Chicago Silk Co. v. Federal Trade 
Commission, 90 F. (2d) 689, supra; Kritzik v. 
Federal Trade Commission, 125 F. (2d) 351; 
Koolish v. Federal Trade Commission, 129 F. 
(2d) 64; Wolf v. Federal Trade Commission, 
135 F. (2d) 564; Jaffe v. Federal Trade Com- 
mission, 139 F, (2d) 112; Modernistic Can- 
dies v. Federal Trade Commission, 145 F. 
(2d) 454. In all these cases, the orders 
of the Federal Trade Commission, requiring 
the respondents to cease and desist from 
the lottery practices in merchandising, were 
affirmed. In the last-cited case, the court 
said: 
“It is clear that the Federal Trade Commission 
has the power to eradicate merchandising by 
gambling in interstate commerce. We think the 
Commission also has the power to prohibit the 
distribution in interstate commerce of devices 
intended to aid and encourage merchandising by 
gambling. The gamblers and those who delib- 
erately and designedly aid and abet them are 
both engaged in practices contrary to public 
policy. Merchandising by gambling should not 
be divided into isolated acts, which appear 
innocent when examined separately. This unfair 
practice should be viewed as a whole. If the 
Federal Trade Commission is to police merchan- 
dising by gambling, it must police those who 
designedly and deliberately aid and abet this 
practice. We think the Commission has such 
power.’’ 


In Ostler Candy Co. v. Federal Trade Com- 
mission, 106 F. (2d) 962, 965 (C. C. A. 10), 
the Circuit Court of Appeals declined to set 
aside cease and desist orders, where the 
Federal Trade Commission had found on 
substantial evidence that the sale and dis- 
tribution of “chance candy” in interstate 
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commerce, and its sale at retail, come into 
competition with the sale and distribution of 
“straight candy”; that trade and volume are 
diverted from business enterprises not us- 
ing such methods; and that prejudice to the 
public ensues. 


Federal Trade Commission v. F. A. Mar- 
toccio Co., 87 F. (2d) 561, 564, is a well- 
reasoned case from the Eighth Circuit, 
upholding an order of the Federal Trade 
Commission against the use of punch boards 
or push cards in merchandising candy in 
interstate commerce. The opinion recognizes 
the principle of the Winsted Hosiery Com- 
pany case, supra, that wrongfully furnishing 
another with the means of consummating a 
fraud is an established part of the law of 
unfair competition. 


The Court of Appeals for the Second Cir- 
cuit affirmed an order of the Federal Trade 
Commission, restraining the use of bingo 
paraphernalia in aid of the sale of merchan- 
dise in violation of Section 5 of the Federal 
Trade Commission Act. Deer v. Federal Trade 
Commission, 152 F. (2d) 65, supra. See also 
Parke, Austin & Lipscomb v. Federal Trade 
Commission, 142 F. (2d) 437, 441. The rea- 
soning of the court in these two cases is in 
line with that of the authorities which have 
been cited from other circuits. 

The opinion in Scientific Manufacturing 
Co. v. Federal Trade Commission, 124 F. (2d) 
640 (C. C. A. 3), apparently conflicts with 
that in Modermstic Candies, Inc. v. Federal 
Trade Commission, supra, with which we find 
ourselves in accord. The Scientific case may 
perhaps be differentiated on the fact that, in 
selling pamphlets derogatory of aluminum 
cooking utensils, the petitioner in that case 
did not deal in devices but “dealt”, as stated 
by the court, “in opinions and no more.” 
In Perma-Maid Co, v. Federal Trade Com- 
mission, 121 F, (2d) 282, no warrant was 
found by our court for setting aside the 
cease and desist order issued by the Fed- 
eral Trade Commission, where salesmen, ac- 
cording to the findings of the Commission, 
had made false representations as to alumi- 
num utensils. 
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[Case Distinguished] 


The main reliance of petitioners is upon 
the opinion of the Supreme Court in Fed- 
eral Trade Commission v. Bunte Brothers, 
Inc., 312 U. S. 349. It was there held that 
the Federal Trade Commission is without 
authority under Section 5 of the Act to 
prevent an Illinois candy manufacturer from 
selling wholly within that State candy in 
“break and take” packages, making the 
amount the purchaser receives dependent 
upon chance. In the concluding paragraph, 
the writer of the majority opinion said it 
was merely held that to read “unfair meth- 
ods of competition in [interstate] com- 
merce” as though it meant “unfair methods 
of competition in any way affecting inter- 
state commerce’, requires, in view of all 
the relevant considerations, much clearer 
manifestation of intention than Congress has 
furnished. The case is plainly distinguish- 
able from that at bar, in that, in the Bunte 
Brothers case, the sale of the petitioner’s 
products was entirely within the State of 
Illinois. Here, the petitioners ship in in- 
terstate commerce throughout the United 
States their manufactured lottery devices. 


[No Merit in Petitioners’ Argument} 


We find no merit in the argument of the 
petitioners that there is a fatal variance be- 
tween the allegations of the complaint and 
the findings of fact by the Commission. 
Considering the complaint in entirety, the 
findings are not sufficiently broadened to ex- 
pand illegitimately inhibition of the meth- 
ods, acts and practices of which complaint 
is made. 


[Other Contentions To Be Disregarded| 

The other contentions of petitioners are 
deemed of insufficient consequence to re- 
quire discussion. 


[Petition To Review Dismissed—Order 
Affirmed] 

The petition to review is dismissed, the 
order of the Commission is affirmed, and 
the petitioners are commanded forthwith to 
obey the terms of the Commission’s order. 


[7 57,516] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. Michael J. Dillon, County Attorney, Hennepin County, Minneapolis, 
Minnesota, by Attorney General Burnquist, November 8, 1946. 

Whether the sale of cigarettes at a price less than that permitted by the Minnesota 
Unfair Trade Practices Act has been made for the purpose or with the effect of injuring 
competitors is a factual question for determination by a jury. Prima facie evidence of such 
a violation may be overcome by other competent proof and evidence. 


See the Minnesota Unfair Trade Practices Act, Vol. 2, {| 8428. 
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[Sales at Less than Statutory Minimums] 


Your letter of November 5, 1946, ad- 
dressed to Attorney General J. A. A. Burn- 
quist, has been referred to the undersigned 
tor reply. 

You attach to your letter copy of a letter 
from a firm of Minneapolis attorneys where- 
in they refer to Minnesota Statutes 1945, 
Sections 325.01, 325.04, 325.48, and 325.52, 
and inquire whether, upon the basis of the 
facts stated in said letter, a violation of the 
statutes referred to has occurred. 

The specific facts contained in such letter 
are in substance that the new list price of five 
manufacturers’ popular brand of cigarettes 
is $7.38 per thousand cigarettes, subject to 
a trade discount of 10%, which would make 
the net cost $6.642 per thousand. Adding 
8% of $6.642, as provided in Section 325.52, 
supra, would result in the sum of $7.17336. 
There being five cartons of cigarettes in 
each thousand so that by dividing the last 
figure by the sum of five the result would 
be $1.43467, the lowest selling price per- 
mitted under said § 325.52, supra. It is con- 
tended by the writer of said letter that a 
sale of a carton of cigarettes at a sum less 
than $1.44 would be in violation of the stat- 
utes above referred to. 


[Violation of Statute Factual Question] 


A correct mathematical computation has 
been made in the letter referred to, in ac- 
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cordance with the provisions of § 325.52, 
supra, as the lowest selling price permitted 
under that statute. However, that statute 
merely provides that when a sale is made 
for less than the price as therein provided, 
“for the purpose or with the effect of in- 
juring competitors or destroying competi- 
tion, shall be prima facie evidence of the 
violation of Sections 325.02 to 325.07.” 
Whether the sale at a price less than per- 
mitted by the statute has been made for the 
purpose or with the effect of injuring com- 
petitors or destroying competition is a fac- 
tual question for determination by a jury, 
should that matter be presented to it for 
determination. There may always be a dif- 
ference of opinion as to the purpose or 
intent of the sale even though the price may 
be less than the amount permitted unde1 
the statute referred to. 


[Question for Jury] 


This office is reluctant to express an opinion 
based upon facts, particularly where the 
facts involved are questions for the ultimate 
consideration and determination by a jury. 
While the facts submitted might justify a 
conclusion that there has been a “prima 
facie” violation of the sections referred to, 
yet such prima facie evidence may also be 
overcome by other competent proof and evi- 
dence. ‘This likewise is a question of fact 
for determination by a jury. 


[7 57,517] Eastman Kodak Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


No. 13, October 


Term, 1946. Docket No. 19575. Decided November 27, 1946. 


On petition to set aside an order to cease and desist by the Federal Trade Commiission. 


Color film and special magazine film are held not to be in free and open competition 


with, nor in the same general class as ordinary black and white film within the meaning 
of the Miller-Tydings amendment to Section 1 of the Sherman Act, when the petitioner 
is the sole producer of the color film and the magazine film is the only film on the market 
that can be used by the purchasers and owners of certain leading types of cameras. The 
purpose of the Miller-Tydings amendment is to validate resale price fixing agreements on 
commodities which are in effective competition with similar commodities produced by 
others. Unless so validated, the agreements constitute unfair methods of competition 
in violation of Section 5 of the Federal Trade Commission Act. 


See the Federal Trade Commission Act annotated, Vol. 2, § 6401.35; Commentar 
Price Maintenance, Vol. 2, J 7162. : s babies eiie 


Affirming Federal Trade Commission order in Dkt. 4322. 


For petitioner: Nixon, Hargrove, Middleton and Devans; T. Carl Nixon, Arthur L. 
Stern and Thomas Riernan, of counsel. 


For respondent: W. T. Kelly, Chief Counsel, Walter B. Wrooden, Assistant Chief 
Counsel, and Daniel J. Murphy, Special Attorney. 


Isaac W. Digges, Attorney for American Fair Trade Council, Inc., Amicus Curiae. 
Before SwAn, CLark and Frank, Circuit Judges. 
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[Resale Price Maintenance Policy 
Adopted by Petitioner] 


SwAN, Circuit Judge: The petitioner, East- 
man Kodak Company, manufacturers and 
sells in interstate commerce under the trade 
name “Kodachrome,” photographic film for 
the taking of still and motion pictures in 
color. Another of its products is Magazine 
Cine-Kodak Film, both black and white and 
Kodachrome, packaged in a magazine which 
fits exclusively the patent protected cameras 
of the petitioner or its licensees. With re- 
spect to both Kodachrome and Magazine 
Film the petitioner has adopted a resale 
price maintenance policy to control the 
prices at which retail dealers may sell these 
commodities. The order of the Commission 
which the petitioner seeks to have set aside 
directs that the petitioner desist from enter- 
ing into or continuing in operation any con- 
tract with its dealer-customers providing 
that Kodachrome Film or Magazine Film is 
not to be advertised, offered for sale or sold 
by such dealer-customers at prices less than 
those specified by the petitioner. The order 
also provides that if conditions later change 
so that there are other commodities of the 
same general class produced or distributed 
by others which are sold in free and open 
competition with the petitioner’s Kodachrome 
or Magazine Film, then the Commission 
will, upon proper showing by the petitioner, 
reconsider the terms of its order in the light 
of such new conditions. 


[Petitioner Not Protected by Miller-Tydings 
Amendment | 


The Miller-Tydings amendment to section 1 
of the Sherman Act, 15 USCA §1, excepts 
from the prohibitions of the statute resale 
price fixing agreements for a commodity 
sold under the producer’s trade-mark, brand 
or name, provided such commodity “is in 
free and open competition with commodities 
of the same general class produced or dis- 
tributed by others,” and provided agree- 
ments “of that description” are lawful as 
applied to intrastate transactions under the 
law of the state within which the resale is 
to be made. The Commission found as a 
fact that the petitioner’s Kodachrome Film 
is not in the same general class as and is 
not in free and open competition with black 
and white film and that a purchaser wishing 
to take photographs or moving pictures in 


natural color is required to purchase film, 


for this purpose solely from the petitioner. 
It turther found that the petitioner’s Maga- 
zine Cine-Kodak Film, both black and white 
and Kodachrome, is not sold in free and 
open competition with commodities of the 
same general class; that petitioner’s Maga- 


1See Cong. Rec., Vol. 81, Part 7, 75th Cong., 
1st Sess., pp. 7495 and 8141. 
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zine Film is the only film on the market 
that can be used in the petitioner’s Magazine 
Cine-Kodak Cameras, the Bell & Howell 
Magazine Cameras and the Perfex Maga- 
zine Cameras; and that the owners and pur- 
chasers of such cameras can use in such 
cameras only Magazine Film purchased 
solely from the petitioner. Because of these 
findings the Commission concluded that the 
petitioner’s resale price maintenance con- 
tracts covering its Kodachrome Film and its 
Magazine Film were not protected by the 
Miller-Tydings amendment. Unless so pro- 
tected they constituted unfair methods of 
competition in violation of section 5 of the 
Federal Trade Commission Act, 15 USCA 
§45(a). See Federal Trade Com. v. Beech- 
Nut Co., 257 U. S. 441; Armand Co. v. Fed- 
eral Trade Comm., 78 F. 2d 707 (C. C. A. 
2), cert. den., 296 U. S. 650. 


[Kodachrome Not in Free Competition 
with Black and White Film] 


With respect to Kodachrome Film the 
petitioner limits its petition for review to 
the question whether it is in free and open 
competition with and in the same general 
class with black and white film. The argu- 
ment is that all photographic film, whether 
Kodachrome or black and white, is in the 
“same general class,” being film for taking 
pictures, and that color film is in free and 
open competition with black and white film 
because each competes for “the consumer 
dollar” inasmuch as a person about to take 
a picture must choose between buying a 
color film or a black and white film. By 
analogous reasoning it may be argued that 
champagne and Poland Spring water are 
competing commodities of the same general 
class because both are beverages and a per- 
son desiring to quench his thirst must choose 
which to buy; or similarly, that the various 
types of fuel—coal, wood, oil gas, etc.,—are 
all competing commodities of the same gen- 
eral class. But the statutory clause under 
consideration must not be so broadly con- 
strued as to defeat its purpose. As clearly 
appears from the legislative history of the 
Miller-Tydings amendment,’ the purpose 
was to validate resale price agreements with 
respect to branded commodities which are 
in effective competition with similar com- 
modities produced by others so that if the 
resale price of the branded article were set 
too high the manufacturer would lose his 
trade by the competition of other similar 
articles. Hence it will not do to say that all 
film is in the same class. If a purchaser 
wants a color film he must be able to buy 
it from more than one manufacturer if there 
is to be “free and open competition with 
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commodities of the same general class’; 
that he can buy a black and white film will 
not serve to destroy the monopoly of the 
sole producer of color film. Hence we think 
the Commission has correctly construed the 
statutory phrase. The only other function 
of the court in this proceeding is the very 
limited one of determining whether there is 
any evidence to support the Commission’s 
findings as to absence of competition be- 
tween Kodachrome and black and white 
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film. See Trade Comm’n v. Education So- 
ciety, 302 U. S. 112, 117. It will suffice to 
say that it is supported by the testimony of 
several witnesses. 


[FTC Order Affirmed] 


The Commission’s findings with respect 
to Magazine Film also find support in the 
record testimony. Accordingly the order is 
affirmed. 


[57,518] Schine Chain Theatres, Inc. et al. v. United States. 


In the Supreme Court of the United States. 


December 16, 1946. 


Nos. 571, 572. October Term, 1946. 


Appeals from the District Court of the United States for the Western District of 


New York. 


Appeals from a decision of the District Court approving general features of a plan 
of divestiture, in a suit under Sections 1 and 2 of the Sherman Act, are dismissed for 
want of a final judgment and for failure to comply with Rule 12 of the Rules of the 


Supreme Court. 


See the Sherman Act annotated, Vol. 1, {| 1220.273, 1610.601. 


opinions at {| 57,309, 57,310, 57,413. 


See also {54,041 and previous 


Dismissing appeals from District Court decision, f] 57,478. 


Docket 571 


Per curiam: The motion to dismiss is 
granted and the appeal is dismissed for 
want of a final judgment. 


Docket 572 


Per curiam: The appeal is dismissed for 
failure to comply with Rule 12 of the Rules 
of this Court. 


[7 57,519] The Parker Pen Company v. The Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


Decided December 17, 1946. 


No. 8856. 


On petition for review of an order to cease and desist by the Federal Trade Com- 


mission. 


A cease and desist order of the Federal Trade Commission is modified, allowing a 


fountain pen company to continue its advertisement “Life Guarantee”, provided that words 
of limitation to the effect that a service and handling charge will be made when a fountain 
pen is sent in for repairs, be placed close to the words “Life Guarantee” and in print of 


the same size as other regular printed matter in the advertisement. 
See the Federal Trade Commission Act annotated, Vol. 2, | 6660.32. 


Modifying Federal Trade Commission cease and desist order in Dkt. 4338. 


[Text of FTC Order] 


Evans, Circuit Judge: We quote from the 
order of the Federal Trade Commission 
here presented for review: 


“It is Ordered that the respondent, The 
Parker Pen Company, a corporation, and its 
officers, agents, representatives, and employees, 
directly or through any corporate or other de- 
vice, in connection with the offering for sale, 
sale, and distribution of respondent’s fountain 
pens in commerce * * * do forthwith cease and 
desist from: 


“Using the words ‘Guaranteed for Life,’ ‘Life 
Guaranteed,’ ‘Guaranteed Life Contract,’ ‘Life 
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Contract Guarantee,’ or any word or words of 
similar import, alone or in conjunction with 
any other word or words, to designate, describe, 
or refer to respondent’s pens, or otherwise repre- 
senting, directly or by implication, that such 
,pens are unconditionally guaranteed for life, 
unless respondent does in fact make, without 
expense to the owner, any repairs or replace- 
ment of parts which may be necessitated during 
the life of the owner by any cause other than 
wilful damage or abuse. 


“Representing, directly or by implication, 
that respondent’s pens are unconditionally guar- 
anteed for any designated period of time, un- 
less respondent does in fact make, without 
expense to the owner, any repairs or replace- 
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ment of parts which may be necessitated during 
such designated period by any cause other than 
wilful damage or abuse. 


“Nothing contained in this order, however, 
shall be construed as prohibiting respondent 
from representing truthfully that the service on 
its pens (as distinguished from the pens them- 
selves) is guaranteed for life or other desig- 
nated period of time, even though a charge is 
imposed by respondent in connection with such 
servicing, provided by respondent in connec- 
tion with such servicing, provided the terms of 
such guarantee, including the amount of such 
charge, are clearly and conspicuously disclosed 
in immediate conjunction with such representa- 
tions 


[Deception in Advertisement Alleged] 


The crux of the dispute is over the fact 
that respondent makes a thirty-five cents 
service charge each time a “lifetime guar- 
antee” pen is brought in for repair. Because 
of this service charge, the Commission con- 
tends there is deception in respondent’s 
advertisements of “Lifetime Guarantee” 
which deception is in violation of the stat- 
ute, 15 U. S. C. A. Sec. 45 (a) which pro- 
hibits “deceptive acts or practices.” 


[FTC Findings of Fact Conclusive] 


At the threshold of our consideration of 
this appeal, we are confronted by the stat- 
tory edict (15> Wes. ©, Al Sec. 45 (c)) 
which reads,—‘“The findings of the Com- 
mission as to the facts, if supported by 
evidence, shall be conclusive.” Precedent 
sustains this statutory command.’ 


The evidence in this case consists of over 
a hundred exhibits, mostly copies of peti- 
tioner’s advertisements. The oral evidence 
was of little significance. The gist of the 
Commission’s proof lay in petitioner’s ad- 
vertisements. 


[Description of Advertisements] 


We attempt a description of them so as to 
better evaluate the asserted substantiality 
of the evidence to support the Commission’s 
finding. Over half of each advertisement 
was generally devoted to pictorial matter,— 
of the pens themselves, and of their present 
or potential owners (such as_ graduates, 
brides, court reporters, etc.) On the pic- 
ture of the pen is a tiny blue diamond, 
and adjacent to this picture is a relatively 
large blue diamond (sometimes half an inch 
in length), beneath which usually, or often, 
appears the phrase, “Guaranteed for Life by 
Parker’s Blue Diamond.” Or, the phrase, 
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“Guaranteed for Life” was in sizeable type, 
distinctive in coloration, or position, so that 
it was calculated to catch an eye’s fleeting 
perusal of the contents of the advertise- 
ment. Then, in a less prominent place in 
said advertisement, usually at the bottom 
of the page, and in smaller, light print, 
there appeared this sentence, preceded by 
a small blue diamond: 


“Pens marked with the Blue Diamond are 
guaranteed for the life of the owner against 
everything except loss or intentional damage, 
subject only to a charge of 35¢ for poStage. 
insurance and handling, provided complete pen 
is returned for service.’’ 


[Service Charge for Repairs] 


The variations in the advertisements 
were, of course great, but throughout all of 
them, the Commission asserts it can be 
stated that emphasis was placed upon the 
guarantee, and negligible, insignificant, and 
remote attention paid to the condition at- 
tached to, or limiting, the guarantee, i. e. 
the payment of a 35¢ service charge. 

Petitioner calls attention to the fact that 
this service charge is often not at all com- 
mensurate with the repair charge; that the 
clerical cost connected with such repair is 
a substantial item. 

The charge is made irrespective of 
whether the pen is to be mailed to its owner 
or picked up by him at a branch office of 
petitioner. In other words, it is a flat rate 
charged at the time of each repair. (The 
charges had been lower but was evidently 
raised to 35¢ during the N. R. A. period.) 

After viewing all the advertisements we 
can not say as a matter of law that the 
Commission was arbitrary in infering that 
deception might occur to an inattentive 
reader of the advertisement, misleading him 
into the belief that purchase of such a pen 
would give him a lifetime of satisfactory use, 
with no further expenditure required. 


[Trade Mark Symbol Should Not 
Be Used as Asterisk] 


Petitioner argues that the use of the blue 
diamond proximate to the guarantee phrase 
and then proximate to the limitation of 
guarantee performs the equivalent function 
of an asterisk or similar symbol to attract 
the reader’s attention to important, related 
and limiting matter. While such a conten- 
tion has plausibility, it loses some of its 
weight when it is pointed out that the blue 
diamond is in the nature of a trade-mark 


LF, T. C. v. Algoma Lumber Co., 291 U. S. 
67; F. T. C. v. Standard Education Soc., 302 
Ui S102.) HT. Cy wl Raladam Co:, 316 U.S: 
149; Siegel Co. v. F. T. C., decided by U.S. S. 
Ct., March 25, 1946; Zenith Radio Corp., v. 
FT On) 1430) 2020: CA, Pai eapern-Comu: 
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F. T. C., 149 F. 2d 424; U. 8S. v. Willard Tablet 
Co., 141 F. 2d 141; Modern Marketing Service 
Co, v. F. T. C:, 149. FF: 2d 970; Milk & Ice 
Cream Can Inst. v. F. T. C., 152 F. 2d 478; 
U. 8. v. Malsters Assn. v. F. T. C., 152 F. 2d 
161. 
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connoting petitioner’s product. A casual 
reader might well be excused from recog- 
nizing the peculiar dual function of peti- 
tioner’s blue diamond as not only a trade 
mark, but an asterisk, calling his attention 
to an important limitation on petitioner’s 
guarantee liability. 


[FTC Protects the Casual Public as Well 

as the Vigilant] 

The Commission’s function in protecting 
the public against deceptive advertising has 
been stated in several cases,” which we will 
not repeat here. Their purport is that the 
Commission’s duty is to protect the casual, 
one might even say the negligent, reader, as 
well as the vigilant and more intelligent 
and discerning public. 


[Law of Sales Silent on Question] 


We have carefully searched the law of 
sales to discover the legal incidents of a 
“guarantee” (or warranty) to ascertain if 
such a promise or contract encompasses 
assurance of satisfactory performance with- 
out further incidental consideration. Aside 
from Cobb v. Truett, 11 So. (2d) 120 (La.) 
the law seems silent. From such silence we 
deduce the inference that a guarantee per se 
negatives the idea of a further consideration. 


[Analogous to Insurance Policies | 


While studying these advertisements in 
trying to determine the possibility of their 
being deceptive, we were reminded of the 
analogous problem in the format of insur- 
ance policies, and from that analogy we 
find support for the Commission’s finding. 
Many states now require that any limita- 
tion upon liability by the insurance com- 
pany, theretofore stated in a policy, must be 
given equal prominence in the policy, so 
that the insured will not be misled by an 
initial and prominent statement of liability 
in the policy which liability is greatly 
whittled down in a subsequent, remote part 
of the policy, in fine, close type, not ordi- 
narily read even by the intelligent and 
diligent insured.’ 


[FTC Over-Meticulous] 

We feel the Commission is, however, 
over-meticulous in denying the petitioner all 
right to use the phrase “Life Guarantee” or 
words of similar import, except on the con- 
dition that it make no further charge for 
repairs. 

A guarantee is suggestive of a contract 
and carries a meaning somewhat akin to 


2 Progress ‘Tailoring Co. v. FF. Tf. C.,°153 F. 
2d" 103; "Dorfman vw, FST Cl. 140k. 20a 737 
Charles of Ritz Corp. v. F. T. C., 143 F. 2d 676; 
Siegel Co. v. F. T. C., decided by U. S. S. Ct., 
March 25, 1946; Parke, Austin & Lipscomb v. 
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warranty or representation. Parties are 
free to make their contracts and unless de- 
ceptive words are used they may advertise 
their goods and define the limits of their 
guarantee liability. 


[“Guarantee” Must Be Used With 
Explanatory Words] 

If a pen be guaranteed for life, for ex- 
ample, we see no valid reason why such 
guarantee should not be limited or restricted 
by a statement of a fixed price for neces- 
sary repairs. Ordinarily the word, guar- 
antee, or warantee, is incomplete unless it 
is used in connection with other explana- 
tory words. To say a pen or other subject 
is guaranteed is meaningless. What is the 
guarantee? The answer to this question 
gives meaning to the word, “guaranteed,” 
the same is true of the words, “Guaranteed 
for Life” or “Life Guarantee.” 


[Gist of Guarantee] 


Here the petitioner, in the advertisements, 
guaranteed it would make repairs if needed, 
during the life of the buyer, at 35¢ for each 
repair. To such a guarantee there can be 
no valid objection. 


[No Evidence of Actual Deception] 

In the case before us, there was no evi- 
dence to show any deception occurred and 
none was claimed by respondent. While 
such evidence was not a necessary part of 
the respondent’s case, it might have raised 
a doubt as to the possibility of deception 
through the use of the advertisement had 
there been a single instance of deception 
disclosed in all the extensive and long con- 
tinued business of petitioner. 


[Objection to Advertisement] 


We conclude that the objection to peti- 
tioner’s advertisement is that the limiting 
words of the guarantee appear in small 
print, plus the further fact that the loca- 
tion of the limiting words is some distance 
from the words of the guarantee. 

In reaching our conclusion we are not 
unmindful of the fact that Congress made 
the Federal Trade Commission and not the 
court, the finder of the facts respecting the 
possibility of deception. 


[FTC Order Modified] 


The order of the Commission must be 
modified to permit petitioner to continue 
its advertisements provided it will place the 
words of limitation 


BAT. (Cry 142 P20. 4876 oT Oo: Standard 
Education Society, 302 U. S. 112; Aronberg v. 
FET Cis 132-E. 2065, 

3 Couch, Cyclopedia of Insurance Law, Sec. 76 
and cases there cited. 
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“Pens marked with the Blue Diamond are 
guaranteed for the life of the owner against 
everything except loss or intentional damage, 
subject only to a charge of 35¢ for postage, 
insurance and handling, provided complete pen 
is returned for service.’’ 


close to the words, “Life Guarantee,” etc. 
and in print of the same size as the other 
regular printed matter in its advertisements. 
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[Stipulation Urged] 


The parties should endeavor to agree and, 
if possible, stipwlate as to terms. If parties 
are unable to agree upon terms of the order, 
either party may present its proposed order, 
giving notice to its adversary of its action. 

The order of the Commission is modified. 


[7 57,520] Opinion of the Attorney General of Utah. 


Addressed to Mr. Parley W. Hale, Executive Secretary, Trade Commission of Utah, 
Department of Business Regulation Building, by Attorney General Giles, December 3, 


1946, 


Under the Utah Unfair Practices Act, where a large retailer owns and operates its 


own wholesale distribution center and purchases directly from the manufacturer, the 
statutory cartage cost from a wholesaler to the retail outlet must be included in the 
minimum retail price. The legislature intended to require that wholesale and retail costs 
be separately determined in all instances, for the purposes of establishing the minimum 
cost of any article, product or commodity. 

See the Utah Unfair Practices Act, Vol. 2, J 8848. 


[Cartage Cost Must Be Included 
in Retail Price] 


The following is in answer to your re- 
quest of September 27, 1946, for the opinion 
of this office regarding the interpretation of 
Section 16A-4-7 of the Unfair Practices Act 
of the State of Utah. 


The question presented is whether or not 
a retailer who buys directly from a manu- 
facturer must add 34 of 1 per cent to his 
cost in determining the retail» price. The 
¥% of 1 per cent is referred to in the act as 
a cartage cost, in the absence of proof of a 
lesser cost, from the wholesaler to the retail 
outlet and it is our opinion this cartage cost 
must be included even though a particular 
retailer may not purchase from an individual 
wholesaler. 


[Purpose of Statute] 


The Unfair Practices Act prohibits sales 
below a defined cost in order to protect 
competitors against discriminatory practices 
or other unfair methods of competition 
which would give rise to monopoly and 
ultimately injure the public. The Legisla- 
ture of this state has declared that costs 
shall be determined by including the cost 
of raw materials and of overhead expenses, 
and that costs to the wholesaler is deter- 
mined by considering the invoice cost or 
replacement cost plus freight charges if not 
otherwise included in the invoice cost, and 


a cartage cost to the retail outlet if paid 
by the wholesaler which shall be deemed 
to be 34 of 1 per cent to the wholesaler 
unless proof of a lesser cost shall be made. 
Cost to the retailer shall include his invoice 
cost plus the 34 of 1 per cent cartage or 
freight charge if paid by the retailer and a 
6 per cent mark up for the cost of doing 
business. These expenses ultimately deter- 
mine a retail price below which goods may 
not be sold in the State of Utah. 


[Wholesale and Retail Costs Determined 
Separately] 


Where a large retailer owns and operates 
its own wholesale distribution center and 
purchases directly from the manufacturer, 
it would be extremely difficult, if not impos- 
sible, to apply the Unfair Practices Act of 
this state as there would be no means of 
determining “cost” if the wholesale and 
retail operation of such an individual were 
not first determined. Section 16A-4-18 is 
good evidence that the Legislature intended 
to require that wholesale and retail costs 
be separately determined in all instances. 
It reads as follows: 

“For the purposes of this act, manufacturing, 
jobbing, wholesaling and retailing activities of a 
person, shall be considered separate and distinct 
entities of business in establishing and deter- 
mining cost of any article, product or com- 
modity.”’ 
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[7 57,521] Federal Trade Commission v. Jack Herzog, Michael Herzog and George 
Herzog, individually and trading as Jack Herzog and Company. 

In the United States Circuit Court of Appeals for the Second Circuit. 
November 12, 1946. 

Violation having been shown of a Federal Trade Commission order to cease and 
desist, it is enforced by decree, prohibiting buyers of fur garments from accepting, from 
sellers, commissions on purchases made for the buyers’ own account, or as agent or buying 
representative of the purchaser, or when in making such purchases respondents are acting 
in fact for or in behalf, or are subject to the direct or indirect control of the purchaser. 


No. 19727. 


See the Robinson-Patman Act annotations, Vol. 1, | 2214.344, 2214.346. 
Enforcing a Federal Trade Commission order in Dkt. 4257, affirmed in previous case 


at J} 57,393. 
[FTC Order Enforced] 


This matter coming on to be heard on 
the original and supplemental applications 
of the Federal Trade Commission for a 
decree of this Court commanding respond- 
ents to obey the order to cease and desist 
entered against them by the Commission 
on July 8, 1942 which order was affirmed 
by this Court on July 16, 1945, and the 
Court having been shown that respondents 
have admittedly violated said order; 

Now, therefore, it is hereby ordered, 
adjudged and decreed that respondents be, 
and they hereby are, commanded in accord- 
ance with the terms of said order to cease 
and desist from receiving or accepting, 
directly or indirectly, anything of value as 
brokerage, commission, or other compensa- 


tion or any allowance or discount in lieu 
thereof from any seller on or in connection 
with purchases made from such seller (a) 
when such purchases are made for respond- 
ents’ own account, or (b) when such pur- 
chases are made as agent or buying repre- 
sentative of the purchaser, or (c) when in 
making such purchases respondents are act- 
ing in fact for or in behalf or are subject 
to the direct or indirect control of the pur- 
chaser. Respondents are further com- 
manded to comply with the terms of this 
decree on pain of contempt of this Court. 

It is further ordered that the Federal 
Trade Commission be discharged from fur- 
ther duties as Special Master in this pro- 
ceeding. 

By the Court. 


[757,522] Federal Trade Commission v. David M. Weiss. 


In the United States Circuit Court of Appeals for the Second Circuit. 


November 12, 1946. 


No. 19728. 


Violation having been shown of a Federal Trade Commission order to cease and 
desist, it is enforced by decree, prohibiting a wholesaler of fur garments from accepting 
from sellers anything of value as a commission, brokerage or other compensation for 
purchases of fur garments, made for such wholesaler’s own account. 

See the Robinson-Patman Act annotated, Vol. 1, | 2214.344, 2214.346. 


Enforcing a Federal Trade Commission order in Dkt. 4240, affirmed in previous case 


at J 57,406. 
[FTC Order Enforced] 


This matter coming on to be heard on 


the original and supplemental applications - 


of the Federal Trade Commission for a 
decree of this Court commanding respond- 
ent to obey the order to cease and desist 
entered against him by the Commission on 
July 8, 1942, which order was affirmed by 
this Court on July 28, 1945, and the Court 
having been shown that respondent has ad- 
mitted to violation of said order; 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that respondent be, and 
he hereby is, commanded in accordance 
with the terms of said order to cease and 
desist from receiving or accepting, directly 
or indirectly, anything of value as broker- 
age, commission or other compensation, or 
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any allowance or discount in lieu thereof 
from any seller on or in connection with 
purchases made from such seller (a) when 
such purchases are made for respondent’s 
own account, or (b) when such purchases 
are made as agent or buying representative 
of the purchaser, or (c) when in making 
such purchases respondent is acting in fact 
for or in behalf, or is subject to the direct 
or indirect control of the purchaser. Re- 
spondent is further directed to comply with 
the terms of this decree on pain of con- 
tempt of this Court. 

It is further ordered that the Federal 
Trade Commission be discharged from fur- 
ther duties as Special Master in this pro- 
ceeding. 


By the Court. 
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United Brick and Clay Workers v. Junction City Clay Co. et al. : 
[] 57,523] United Brick and Clay Workers of America v. Junction City Clay Com- 
pany, John Duffy, Logan Clay Products Company, Martin Wagner, Marie E. Pierce, 
E. W. Marcellus, and Stevenson, Jordan & Harrison, Inc. 


In the United States Circuit Court of Appeals for the Sixth Circuit. 
Decided December 23, 1946. 


Appeal from the United States District Court for the Southern District of Ohio, 
Eastern Division. 


No. 10311. 


_In an injunction suit instituted by a union against companies, strikebreakers and a 
regional director and a field examiner of the National Labor Relations Board, the com- 
plaint failed to state a course of action under the Sherman Anti-Trust Act, where it alleged 
that the companies, strikebreakers and Board agents acting in conspiracy dissipated the 
union’s majority among the companies’ employees, but failed to allege the imposition of 
any form of restraint upon commercial competition in the marketing of goods or services. 


See the Sherman Act annotated, Vol. 1, J 1280.611. 


For appellant: H. M. Rust, Mansfield, Ohio. 


For appellees: Louis E. Pennfield and Corneltus J. Petzhold, both of Cincinnati, Ohio 
(Gerhard P. Van Arkel, A. Norman Somers, Dominick L. Manoli, William J. Avrutis, all 
of Washington, D. C., on brief for Martin Wagner and Marie E. Pierce; Hubbard, Baker 
and Rice, Francis M. Thompson of Columbus, Ohio, and Schweid, Snyder, Torbet & 
Zucker, Paul H. Torbet of counsel, of Cleveland, Ohio, on brief for Junction City Clay Co. 


and John Duffy). 


Before ALLEN, MARTIN and MILLER, Circuit Judges. 


[Nature of Proceeding] 


PER CurIAM: The appellant filed an ac- 
tion in the District Court, alleging that the 
appellees had engaged in a conspiracy in 
violation of the Sherman Anti-trust Act, 
15 U.S. C., § 1, et seg., and of the National 
Wabor! Relations Act, 20 0UE, SiG, MSs) 5), 
et seq., and seeking equitable relief. The 
District Court dismissed the action. 


[Allegations of Complaint | 


The complaint in substance alleges that 
the appellant, the national organization of 
workers in the brick and clay industry, filed 
various petitions for elections with appellee 
Martin Wagner, regional director of the Na- 
tional Labor Relations Board, asking to be 
certified as the exclusive bargaining agent 
for the employees of the Junction City Clay 
Company and the Logan Clay Products 
Company, two of the appellees; that the 
regional director conspired with the Logan 
Clay Products Company and Stevenson, 
Jordan and Harrison, an organization which, 
among other things, furnishes strikebreakers 
to employers, through its agent, appellant 
Marcellus, and pursuant thereto “delayed 
holding said elections until such time as the 
employers in conspiracy with said Steven- 
son, Jordan and Harrison, Inc. and other 
conspirators had destroyed and dissipated 
the majority of employees” of the Logan 
Clay Products Company who had selected 
the appellant as their bargaining agency. 
The complaint also avers that the appellant 
filed a similar petition with the regional di- 
rector to be certified as the exclusive perma- 
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nent agent for the employees of appellee 
the Junction City Clay Company; that ap- 
pellee Pierce, a field examiner of the Board, 
conspired with appellee Marcellus and ap- 
pellee the Junction City Clay Company, and 
demanded of appellant’s agent that the peti- 
tion be withdrawn under the pretense that 
the Junction City Clay Company already 
had a collective bargaining agreement for 
its employees. It is further alleged that 
when the agent of the appellant did not 
withdraw the petition, the Junction City 
Clay Company discharged nine employees, 
members of appellant’s union, because of 
their union activities and in order to destroy 
appellant’s majority among its employees. 
Appellant prayed for an injunction ordering 
appellees to cease from further acts in fur- 
therance of the conspiracy, and a decree 
ordering appellees the Junction City Clay 
Company and the Logan Clay Products 
Company to cease and desist from refus- 
ing to bargain with appellant, and for treble 
damages and attorneys’ fees. 


[Exclusive Jurisdiction of NLRB] 


We think the order of the District Court 
dismissing the petition is clearly correct for 
two reasons, either of which compels affirm- 
ance of the order. Violations of the Na- 
tional Labor Relations Act lie within the 
exclusive jurisdiction of the National Labor 
Relations Board, under § 10(a) of the Act, 
and hence the District Court has no jurisdic- 
tion of the subject-matter of the action. 
Newport News Shipbuilding & Dry Dock Co. 
v. Schauffler, 303 U. S. 54; Myers v. Bethle- 
hem Shipbuilding Corp., 303 U. S. 41, 48, 50. 
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[Adequate Remedy Before NLRB] 


The petition does not state a cause of ac- 
tion. The appellant has an adequate remedy 
before the National Labor Relations Board 
which it has failed to exhaust. §10(a), Na- 
tional Labor Relations Act, 29 U. S. C.,, 
§ 151 et seq. This is an insuperable obstacle 
to the maintenance of the action in_ this 
court. Myers v. Bethlehem Shipbuilding Corp., 
supra, at 50, 51; Madden v. Brotherhood and 
Union of Transit Employees of Baltimore, 147 
Fed. (2d) 439 (C. C. A. 4). 
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[Not Within Sherman Anti-trust Act] 


The acts described in the petition do not 
come within the purview of the Sherman 
Anti-trust Act, for they do not allege the 
imposition by appellees of any form of re- 
straint upon commercial competition in the 
marketing of goods or service. Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 493-500. 


[Ruling] 
The judgment of the District Court is 
affirmed. 


[1 57,524] Edward Katzinger Company, Petitioner, v. Chicago Metallie Mfg. 


Company. 


In the Supreme Court of the United States, Nos. 70, 71. 


January 6, 1947. 


October Term, 1946. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the 


Seventh Circuit. 


A defendant, in a suit to recover royalties only under a terminated patent license 
agreement containing allegedly unlawful price-fixing provisions, can challenge the validity 
of the patent despite a covenant in the license contract that he would not do so. 


See the Sherman Act annotated, Vol. 1, f/ 1270.151. 


[Question Involved] 


Mr. Justice Brack delivered the opinion 
of the Court. 

The question here is whether the defend- 
ant in a suit to recover royalties only under 
a terminated patent license agreement con- 
taining price-fixing provisions, can challenge 
the validity of the patent despite a covenant 
in the license contract that he would not 
do so. 

[Facts] 


The petitioner, Edward Katzinger Com- 
pany, and the respondent, Chicago Metallic 
Mfg. Company, make and sell tin baking 
pans. The undenied testimony was that 


1 Other patents, originally in suit, are not 
involved in this case. 

2 “3. Licensor agrees that while this agree- 
ment remains in force and effect, if it permits 
others under license or other agreement to man- 
ufacture or sell articles or devices embodying 
or made in accordance with any of the patents 
or applications hereinbefore described, upon 
terms more favorable than those granted the 
Licensee hereunder, the Licensor shall imme- 
diately notify the Licensee hereunder and grant 
the same terms to the Licensee.’’ 

* * * * * * 

“II. Licensor reserves the right to establish a 
minimum sales price for the articles or products 
which Licensee is licensed to manufacture here- 
under and to modify or change such minimum 
prices from time to time during the life of this 
agreement. The Licensor, as well as Licensee 
and any other person, persons or corporation 
licensed by Licensor, shall not, with the con- 
sent of Licensor, sell or offer for sale, or other- 
wise dispose of any of the licensed devices or 
products below said minimum sales price, or on 
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Metallic sold its pans over a large part of 
the United States, probably in every state in 
the country. Katzinger became owner of 
Jackson patent No. 2,077,757 on a certain 
type of pan.’ Metallic, accused of infring- 
ing, entered into a licensing contract under 
which, upon payment of stipulated royalties, 
he was authorized to manufacture and sell 
pans made in accordance with the claimed 
invention. Sections 3 and 11 of the license 
contract, set out below,’ provided that 
Metallic, like all other licensees, should sell 
these pans at prices fixed by Katzinger. 
Royalties were to be computed on the basis 
of “net sales” of articles “made in accord- 
ance with any of the patents or applications 


more favorable terms of sale than those set 
forth in any such scale of prices so established 
by Licensor. Contemporaneously with the exe- 
cution and delivery of this license agreement, 
Licensee has received from Licensor a schedule 
of minimum prices, effective as of the date 
hereof, below which none of the products or 
devices made under this license shall be sold. 
Licensor reserves the right, upon thirty (30) 
days’ notice in writing given by Licensor to 
Licensee, to change said minimum prices from 
time to time during the life hereof. On such 
articles or devices made and sold by Licensee as 
to which Licensor shall have failed or neglected 
to establish a minimum sales price, the royalty 
shall likewise be computed on the net sales price 
received by Licensee from its customers. Li- 
censee or its duly authorized representatives 
shall have access from time to time to the books 
of account of Licensor during ordinary business 
hours for the purpose of determining whether 
or not Licensor has complied with the provisions 
of this paragraph.”’ 
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under this license.” Section 14 provided 
that if Metallic elected to terminate the con- 
tract, without ceasing to manufacture the 
pans, Metallic should “be estopped from 
denying the validity of said patent ... and 
be deemed an infringer thereof.” Metallic 
maintained the patentee-fixed prices and 
paid royalties on pans deemed by it to be 
covered by the patent. 

A controversy later arose as to whether 
certain types of pans manufactured by 
Metallic were covered. Declining to pay 
royalties on this type of pan, Metallic gave 
notice of termination of the contract and 
initiated this action for a declaratory judg- 
ment praying that the court declare that the 
patent was invalid for want of invention 
and that the controversial pans were not 
covered by, and did not infringe, any of 
Katzinger’s patents. Katzinger in an answer 
and counterclaim alleged, so far as material 
here, that the patent covered all the Metallic 
pans, that Metallic was -estopped to chal- 
lenge validity of the patent by §14 of the 
contract, and that Metallic either owed roy- 
alties or was liable for infringment. It 
prayed, among other things, for an account- 
ing for unpaid royalties which were to be 
computed at 2.5% to 5% of the sales price 
which was governed by the minimum price 
list attached to the license.* In the alterna- 
tive it prayed that Metallic be required to 
account for profits and damages as an in- 
fringer. The District Court held that Metal- 
lic was estopped to challenge the validity 
of the patents, and, treating them as valid. 
found that the patent claims did cover all 
the pans. Accordingly, it ordered an ac- 
counting to determine royalties due for the 
period prior to termination of the license 
contract, and for infringement damages 
thereafter. 


[Circuit Court of Appeals’ Decision] 


Relying upon our decision in Sola Electric 
Co. v. Jefferson Electric Co., 317 U. S. 173, 
the Circuit Court of Appeals reversed. It 
held that the agreement to fix prices was in- 
separably connected with the agreement to 
pay royalties; that if the patent was invalid, 
the price-fixing provision violated the fed- 
eral anti-trust laws; that conflict of the 
price-fixing provision with the anti-trust 
laws would make the agreement to pay roy- 
alties unenforceable; and that the District 
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Court had erred in barring Metallic from 
challenging the patent’s validity as a predi- 
cate to establishing the illegality and conse- 
quent unenforceability of the royalty covenant. 
The cause was remanded to the District 
Court to pass upon validity of the patent. 
139 F. 2d 291. That Court then held the 
patent invalid and rendered judgment for 
Metallic. The Circuit Court of Appeals 
affirmed. 153 F. 2d 149. We granted cer- 
tiorari because of a conflicting decision in 
MacGregor v. Westinghouse Electric Co., 350° 
Pa. 333. The Pennsylvania Supreme Court 
in the MacGregor case ruled that price- 
fixing provisions in a license agreement such 
as the one before us were severable from 
the agreement to pay royalties, and read our 
Sola case as though it were a holding that a 
licensee was estopped to challenge a patent’s 
validity except in cases where a licensor 
sought affirmative relief to enforce price- 
fixing provisions of a license. 

We need not consider whether under the 
ruling of Bement v. National Harrow Co., 
186 U. S. 70, 87-91, these price-fixing provi- 
sions would be lawful if the patent were 
valid. The question here is entirely dif- 
ferent. Nor need we, as it has been sug- 
gested, discuss this Court’s opinions in Kins- 
man v, Parkhurst, 18 How. 289, and United 
States v. Harvey, 196 U. S. 310, which were 
concerned with particular circumstances 
there involved. In the Sola case we declined 
to examine these prior decisions, holding 
that neither of them was relevant because 
‘no price-fixing stipulation was involved in 
the license contract” at issue in those cases. 
So here, it would be inappropriate to re- 
examine those decisions now. Under what 
other circumstances a federal rule of estop- 
pel might be applied is a questién which 
can be met when particular facts present it. 


[The Sola Case] 


The Sola case reaffirmed past decisions 
holding that price-fixing agreements such 
as those here involved are unenforceable be- 
cause of violations of the Sherman Act save 
as they may be within the protection of a 
lawful patent. That case held further that 
local rules of estoppel cannot screen such 
agreements from court scrutiny, and that 
federal courts must, in the public interest, 
keep the way open for the challenge of 
patents which are utilized for price-fixing 


3Of course it is the unlawful agreement, 
whether it is executed or not, which violates 
the anti-trust laws. U. S. v. Socony Vacuum, 
310 U. S. 150; U. S. v. American Tobacco Co., 
328 U. S. —, —. Im the cases here the parties 
stipulated that ‘‘in pursuance of this license 
agreement Metallic did, for a period of two 
years, more or less, exercise the license therein 
given by making certain tinware products, 
maintaining minimum prices and paying there 
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for applicable royalties.’’ While the court orig- 
inally made findings to the effect that Metallic 
did not attempt to carry. out the price fixing 
agreement and was willing to have it removed 
from the contract, these findings were expressly 
vacated on remand. 

4The schedule of minimum prices incor- 
porated by reference into the license agreement 
was set out as an exhibit in Katzinger’s 
counterclaim. 
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of interstate goods. It is true that the 
licensee there not only sought a recovery of 
royalties, but prayed generally for an in- 
junction to require observance of all the pro- 
visions of the license agreement, one of 
which provisions was for price-fixing. But 
that the chief object of that suit was to re- 
cover royalties and not to require obsery- 
ance of the price fixing provisions is indi- 
cated by the fact that, while breaches of 
other covenants of the contract were alleged 
in the petition, and specific prayers for their 
observance were included, there was no 
charge that the licensee had breached the 
price-fixing covenant and there was no spe- 
cific prayer to require observance of it. Nor 
did this Court indicate that the patent would 
have been immune from challenge had the 
licensee sued for royalties only. This would 
have permitted a licensor to be protected on 
an illegal contract merely because the 
licensee chose one remedy rather than an- 
other on the same substantive issue. If 
we had intended to draw such a fine line, it 
is hard to believe that such a careful writer 
as the late Chief Justice would have failed to 
indicate in the opinion or the mandate of 
the Court in the Sola case that on remand 
the trial court, while permitting challenge 
of the patent to defeat the injunction, must 
treat the price-fixing provision as severable, 
and forbid challenge for the purpose of de- 
feating the claim for recovery of royalties.° 
That decision, instead of resting on such a 
narrow procedural base, was firmly grounded 
upon the broad public interest in freeing our 
competitive economy from the trade re- 
straints which might be imposed by price- 
fixing agreements stemming from narrow or 
invalid patents. Sola Electric Co. v. Jeffer- 
son Electric Co., swpra at 177. 


[Validity of Patent May Be Challenged] 


In Scott Paper Co. v. Marcalus Co., 326 
U. S. 249, it was held that even an assignor 
who had sold a patent issued to itself was 
free to challenge the validity of the patent 
and thereby defeat an action for infringe- 
ment by showing that the invention had 
been described in an expired patent. In 
thus emphasizing the necessity of protecting 
our competitive economy by keeping open 
the way for interested persons to challenge 
the validity of patents which might be shown 
to be invalid, the Court was but stating an 


>The cases cited in the Sola decision rejected 
contentions that the offending price fixing pro- 
visions should be considered severable from the 
rest of the contract and therefore enforceable. 
See e. g. Bement v. National Harrow Co., 186 
U, S. 70, 88; Continental Wall Paper Co. v. 
Louis Voight & Sons Co., 212 U. S. 227, 230, 266. 

That this Court’s attention was called in the 
Sola case to this question is shown by examina- 
tion of the brief filed here for Sola which cited 
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often expressed policy that “It is the public 
interest which is dominant in the patent sys- 
tem,” Mercoid Corp. v. Mid-Continent Invest- 
ment Co., 320 U. S. 661, 665, and that the 
right to challenge “is not only a private right 
to the individual, but is founded on public 
policy which is promoted by his making the 
defense, and contravened by his refusal to 
make it.’ Pope Mfg. Co. v. Gormully, 144 
UE Se 24n 2S 


[Severability a New Question | 


If the question of severability, urged by 
the petitioner here, were a new one, we 
should again arrive at the conclusion we 
reached in the Sola case. Metallic’s obliga- 
tion to pay royalties and its agreement to 
sell at prices fixed by Katzinger constituted 
an integrated consideration for the license 
grant. Consequently, when one part of the 
consideration is unenforceable because in 
violation of law, its integrated companion 
must go withit. See Hazleton v. Schenckles, 
202 U. S. 71, 78. Moreover, solicitude for 
the interest of the public fostered by free- 
dom from invalid patents and from re- 
straints of trade, which has been manifest 
by the line of decisions of which the Scott 
Paper Co. and Sola cases are two of the latest 
examples, requires that there should be no 
departure from the guiding principles they 
announced. 


{Ruling of Court] 


The royalties here claimed accrued, if 
they accrued at all, prior to the time the 
license agreement terminated. Consequently, 
the fact of subsequent termination does not 
free the promise to pay royalties from the 
taint of the price-fixing provision. Nor does 
the fact, if it be a fact, that Metallic itself 
suggested the price-fixing provision, bar 
Metallic’s challenge to the patent’s validity. 
For the contract was still illegal, whoever 
suggested it, so that there is no Jess reason 
for leaving the way open to challenge the 
patent as a service to the public interest than 
if Katzinger had suggested price-fixing. 
Finally, Metallic’s specific contract not to 
challenge the validity of Katzinger’s patent 
can no more override congressional policy 
than can an implied estoppel. See Scott 
Paper Co. v. Marcalus Mfg. Co., supra, at 257 
and cases cited. 

Affirmed. 


decisions of this Court to support a contention 
that the provisions for royalties and price-fixing 
were inseparable and that royalties must be 
denied if the price-fixing provision were illegal. 
Morton Salt Co. v. Suppiger, 314 U. S. 488: Loud 
v. Pomona Land & Water Co., 153 U. S. 564, 576; 
Williams v. The Bank of the United States, 
2 Pet. 96. 

®See Morton Salt Co. v. Suppiger Co., supra 
at 492. 
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[Dissenting Opinion] 


Mr. Justice FRANKFURTER, with whom con- 
cur Mr. Justice REED, Mr. Justice JACKSON 
and Mr. Justice Burton, dissenting: 

The Court deems the issues in these cases 
to be controlled by our decision in Sola 
Electric Co. v. Jefferson Co., 317 U. S. 173. 
Such is not my understanding of the Sola 
decision. These cases cannot be properly 
decided, I believe, without consideration of 
one of the oldest doctrines of the patent 
law, namely, that a licensee cannot challenge 
the validity of the patent though everyone 
else may. 

(1) Ninety years ago this Court unani- 
mously announced the doctrine that a licensee 
under a patent is estopped from challenging 
the validity of that patent. Kinsman v. 
Parkhurst, 18 How. 289. The case may 
perhaps be explained, or even explained 
away. But the rule it expressed had become 
so much part of our law that fifty years 
later the Court deemed it unnecessary to 
discuss it and unanimously applied it even 
against the United States as licensee. United 
States v. Harvey Steel Co., 196 U. S. 310. 
It is significant that the licensee in that case, 
while vigorously contesting its liability upon 
the particular facts, conceded that the doc- 
trine of estoppel was law “as a general 
proposition”. 

(2) Before those cases and since, in all 
English-speaking jurisdictions, in the courts 
of England, of the Dominions and of the 
various States, as well as in the lower fed- 
eral courts, where most patent litigation 
originates and stops, a weighty body of 
cases affirmed and applied that doctrine with 
rare unanimity.. This Court has never ques- 
tioned the rule. The principle has with- 
stood judicial scrutiny for nearly a century. 

(3) Nor has the operation of the rule 
revealed inroads upon the public interest 
so as to stir efforts for its abrogation or 
restriction by Congress. Patent policy has 
been frequently reconsidered, and some rules 
formulated by courts were eliminated or 
modified. Yet in none of the four major 
patent statutes nor in any of the other 
numerous amendatory enactments was at- 
tempt made to abolish or limit estoppel in 
favor of the licensor.2 The Patent Office, 
charged by Congress with supervision of 
the patent system and the source of many 
suggestions enacted into law, has never in- 


Court Decisions 
Katzinger Co. v. Chicago Metallic Mfg. Co. 


58,393 


cluded among its proposals recommendation 
to alter that doctrine. 


(4) Not until 1942, apparently, was legis- 
lative correction invoked, and even then only 
partially. Several bills were introduced to 
permit contest of the validity of a patent 
in anti-trust suits. See S. 2730, Aug. 20, 
1942; H. R. 7713, Oct. 15, 1942; H. R. 109, 
Jank Os 19043 Hae Rs AS Z1e§ Janie 20943) 
Only in the latest bills to be introduced is 
it proposed that “In any proceeding involv- 
ing a violation of the antitrust laws or in- 
volving a patent or any interest therein, a 
party shall be entitled to show the invalidity 
or the limited scope of any patent or patent 
rights involved.” H.R. 3874, Dec. 18, 1943; 
H. R. 97, Jan. 3, 1945; H. R. 3462, June 13, 
1945; S. 2482, July 26, 1946. Not one of 
these bills has yet reached the floor of 
Congress. 

(5) If ever a doctrine has established itself 
as part of our‘law to be respected by the 
judiciary this is it. If it is to be changed, 
Congress is there to change it. Perhaps 
Congress will see fit to reexamine the doc- 
trine in all its ramifications in the light of 
its history and the experience under it, and 
with due regard to all factors relevant to 
our patent system. We cannot do that. 
We can only adhere to the doctrine or over- 
rule it. Until Congress does undo a princi- 
ple so embedded in our law, we should leave 
it where we find it. 

(6) But in any event, if we are to wipe 
out so settled a phase of our law it should 
be done explicitly, not cryptically. In my 
judgment the Sola decision does not give 
adequate support for the Court’s opinion. 
The cases before us necessarily involve the 
estoppel doctrine and cannot be disposed of 
without appearing to overrule a settled 
course of decision. 


(7) No doubt the Sola case, like these two, 
arose out of a claim for royalties under a 
patent license. But that there was a claim 
for royalties was hardly mentioned in the 
Court’s opinion in the Sola case. The sole 
issue to which our attention was directed 
was a prayer that the licensee be enjoined 
from breach of his promise to abide by the 
prices fixed by the licensor for the sale of 
articles manufactured under the patent. 
Ever since the decision in Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S.-373, this 
Court, as a matter of judicial policy reflected 


1 The early cases are collected in 14 Ann. Cas. 
1184. Note also the unanimity among the 
authors of treatises. Amdur, Patent Law and 
Practice 598; Ellis, Patent Assignments and Li- 
censes § 692 et seq.; 2 Frost, Patent Law and 
Practice 201; Moulton, Patents 244; Rivise and 
Caesar, Patentability and Validity § 10; 2 Rob- 
inson, Patents § 820; 2 Walker, Patents (Deller’s 
ed.) § 383. And see the cases cited, especially 
in Walker, Patents, supra. 
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2Cf. Hureka Company v. Bailey Company, 11 
Wall. 488, 492; Hclipse Bicycle Company v. Far- 
row, 199 U.S. 581, 587. 

3 See Patent Act of 1790, 1 Stat. 109; Patent 
Act of 1793, 1 Stat. 318; Patent Act of 1836, 5 
Stat. 117; Patent Act of 1870, 16 Stat. 198. See 
also the subsequent minor enactments, sum- 
marized, J. Pat. Off. Soc., July 1936, pp. 103-22. 
And see 1 Walker, Patents (Deller’s ed.) Ap- 
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in legislation, has denied enforcement of 
agreements not to sell goods below a fixed 
price. And so this Court has been on the 
alert not to allow an exception to what is 
a Congressional as well as a judicial policy 
unless the basis for it is clean and clear. 

The precise issue which we decided in 
the Sola case is not a matter for inference 
or conjecture. It was explicitly defined and 
delimited. “The question for our decision”, 
the late Chief Justice wrote, “is whether 
a patent licensee, by virtue of his license 
agreement, is estopped to challenge a price- 
fixing clause in the agreement by showing 
that the patent is invalid, and that the price 
restriction is. accordingly unlawful because 
not protected by the patent monopoly.” 317 
U. S. at 173. That was the issue in the 
Sola case. It was not whether a licensee 
may challenge the validity of a patent when 
sued for royalties. It was not whether a 
provision for price-fixing undermined rights 
under estoppel against a licensee. It was 
whether the licensor could show the special 
dispensation pertaining to the holder of a 
valid patent, which entitles him to fix the 
price of a commodity manufactured under 
his patent, although such a pricing agree- 
ment would be unenforceable in the gen- 
erality of cases. What was sought and what 
was denied in Sola was the active benefit 
of a price-fixing clause. 


4‘In the instant case the court has not been 
requested either directly or indirectly to re- 
quire MacGregor to maintain Westinghouse 
prices. By his own testimony he has not main- 
tained them. The price-fixing clause is not in 
issue. It is raised merely as a defense to a suit 
for accounting and payment of accrued royal- 
ties.’’ Discussion of findings by trial court in 
the MacGregor case. 

As to the Katzinger case the District Court 
opinion found that ‘‘no price fixing by the re- 
spondent has been proved by the petitioner. . 

At no time did the respondent attempt to carry 
it out and the respondent was at all times 
willing to have same removed from the con- 
tract.’’ Further, a specific finding of fact was 
that ‘‘Respondent was always willing to elim- 
inate the price fixing provisions of the license 
agreement, and these provisions terminated ipso 
facto upon termination of the license by peti- 
tioner.’’ It was on the basis of the facts so 
found by the District Court that the Circuit 
Court of Appeals held, when the estoppel issue 
was before it, that the mere presence of a price- 
fixing clause in the licensing agreement, what- 
ever its setting and however inoperative, pre- 
cluded estoppel against the licensee. 139 F. (2d) 
291. With the estoppel issue thus eliminated, 
the case was returned to the District Court to 
pass on the validity of the patent. Inasmuch as 
the Circuit Court of Appeals had found that the 
District Court had erred in its decree enforcing 
estoppel, the previous findings regarding estop- 
pel became irrelevant and fell with the reversed 
decree. These findings, however, did not cease 
to be part of the record before the Circuit Court 
of Appeals on the first appeal. It is that de- 
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(8) In the cases before us price-fixing is 
not in issue.* We are not asked to allow 
the licensor to have the benefit of a practice 
available only under a valid patent. To 
grant relief here will not, unlike the Sola 
case, approve a practice prima facie in re- 
straint of trade. What we here have to 
decide is whether we shall allow the licensee 
to repudiate an agreement for the payment 
of money made in an arm’s length trans- 
action. For nearly a hundred years this 
Court has uniformly answered that question 
by using the legal shorthand of estoppel. 


(9) But if all the cases which have rec- 
ognized and applied the doctrine of estoppel 
have been reduced, as apparently they have 
been, to derelicts, they should not be allowed 
to remain as obstructions on the stream of 
law. And not merely out of regard for the 
proper administration of law. The matter 
has practical consequences for all whose 
concern is patents. It is not questioned that 
a price-fixing clause in a license to manu- 
facture under a valid patent falls outside 
the interdict of the anti-trust acts. Bement 
v. National Harrow Co., 186 U. S. 70.2 The 
power to fix’ the price of patented articles 
is part of the patent grant. It is a mode 
of maintaining the integrity of a patent and 
as such is sanctioned by public policy. All 
that the Sola case held, and the only thing 


cision, with the record on which it is based, that 
is now before us. If the Circuit Court of Ap- 
peals had enforced estoppel, the decree of the 
District Court and the findings on which it is 
based would not have been vacated. The find- 
ings that were before the Circuit Court of 
Appeals on the first appeal are now before us on 
review of that court’s decision. 

The license agreement provided for royalties 
based on a percentage of the net sales. The 
amount of the net sales was not fixed by agree- 
ment except insofar as certain scheduled articles 
called for a minimum price. The record does 
not show the prices at which the sales were 
made. Not only that, the claim of the licensee 
was that the articles for which royalties were 
claimed were outside the license, Plainly such 
articles were not included on the minimum 
price schedule and could not have been sold 
according to the scheduled price list. The claim 
for royalties, therefore, was not a claim for roy- 
alties at fixed prices. 

5 Upon full consideration the principle of the 
Bement case was reaffirmed and applied in 
United States v. General Electric Co., 272 U. S. 
476. The latter case in turn was cited with 
approval in Carbice Corp. v. American Patents 
Corp., 283 U. S. 27, 31. It is relevant to note 
that Mr. Justice Brandeis joined in the General 
Electric opinion and himself wrote the Carbice 
opinion. No member of this Court has been 
more resourcefully alert to protect the public 
interest from undue extension of the patent 
monopoly while at the same time observing the 
rights which Congress has seen fit to confer by 
the patent grant. 
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it held, was that a valid patent is indis- 
pensable to this right to fix prices. 

But whether an inventor has a valid 
patent is a matter of increasing uncertainty. 
Hitherto, under the estoppel doctrine, a 
patentee could be assured that he would 
not have to litigate the validity of his patent 
with those to whom he grants license rights 
under it. Under the present decision, he 
cannot have this assurance of freedom from 
litigation if, under reasonable belief that he 
has a valid patent, he inserts a price-fixing 
clause in the license, even though afterwards 
he merely asks for royalties. 

What matters is not merely that a patentee 
must now choose between two safeguards 
of his patent grant. In the Sola case the 
licensor asked for the enforcement of a 
pricing agreement. Here the price-fixing 
agreement is not brought into question and 
the patentee stands on his estoppel. This 
important difference is disregarded, the Sola 
case is deemed controlling, and the estoppel 
is left to fend for itself as a legal stray. 
By its silence, as by its reasoning in applying 
the Sola case, the decision will engender 
natural doubts as to the continuing validity 
of the estoppel doctrine even in those cases 
where no pricing agreement had ever ex- 
isted. The result is that all future arrange- 
ments between licensor and licensee are 
overhung by a cloud of doubt as to what 
one who believes that he holds a valid patent 
should do in granting licenses under it. 

If he insists on a price agreement to help 
maintain the integrity of his business, he 
runs the risk of losing his royalties since 
the mere existence of the price-fixing clause 
(which is all we have here) may find him 
entirely in the cold if it should turn out 
that the patent is not sustained. So long 
as the estoppel doctrine as such stands unre- 
jected, the patentee may, therefore, prefer 
to forgo price-fixing and be satisfied with 
the bird in the hand in reliance on estoppel. 
But the upshot of the present decision is 
that the Court creates an unfair uncertainty 
as to the continued vitality of the historic 
estoppel doctrine. The result is that the 
patentee who forgoes his right to maintain 
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prices in order to make certain that he can 
at least collect his patent royalties without 
the cost and uncertainty of litigation, may 
find himself caught in the optimism of his 
belief as to the vitality of the estoppel 
doctrine unembarrassed by any price-fixing 
provision, For he may have given up what 
he might otherwise assert as a patentee to 
make sure that he can in any event have 
what estoppel would give him. It would 
seem fair to pronounce now that the doc- 
trine of estoppel has or has not survived 
so that those who deem themselves holders 
of patent rights might not suffer because 
they assumed that the Court would preserve 
that which by no intimation it purports to 
jettison. 


(10) The problem before the Court can 
be treated as though it was the same as that 
in the Sola case only if a distinction with a 
difference makes no difference. It is one 
thing to refuse to enforce a contract restrain- 
ing trade by price fixing unless positive 
justification is shown in the form of a valid 
patent. It is quite another to use the excuse 
of an inoperative price-fixing clause to allow 
a licensee to escape his otherwise valid 
promise to pay royalties. Nowhere in the 
Sola case did the Court intimate that the 
decision rested upon the importance to the 
public economy of allowing challenge to 
the validity of a patent by those particular 
members of the public who in a fair bargain 
had agreed not to do so. In fact, the doc- 
trine of estoppel, flowing from Kinsman v. 
Parkhurst and applied in United States v. 
Harvey Steel Co., was explicitly noted only 
to be put to one side because “here a dif- 
ferent question is presented.” 317 U.S. at 
175. It was again put aside in Altvater v. 
Freeman, 319 U. S. 359, 364." The question 
which those cases did not have to meet 
should now be met otherwise than by dis- 
regard. The Court’s essential reasoning 
would apply equally where the license never 
attempted to fix prices. If.a doctrine that 
was vital law for more than ninety years 
will be found to have now been deprived of 
life, we ought at least to give it decent 
public burial. 


6 The considerations that determine the grant- 
ing of a license on payment of royalties are dis- 
tinct from those that underlie an additional 
clause for price-fixing. They are not interde- 
pendent in fact and were not so treated by the 
parties; no artificial notion regarding considera- 
tion requires that they be treated as inter- 
dependent. On lesser considerations of policy 
than have guided the course of patent law, this 
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Court has refused to treat separate provisions 
of a contract as integrated. See Philadelphia, 
Wilmington & Baltimore Railroad Co. v. How- 
ard, 13 How. 307, 339; Pollak v. Brush Hlectric 
Association, 128 U. S. 446, 455. 

t Scott Paper Co. v. Marcalus Co., 326 U. S. 
249, went on the ground that an earlier expired 
patent had put the device in question into the 
public domain. 
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[7 57,525] Alpine MacGregor v. Westinghouse Electric & Manufacturing Company. 
In the Supreme Court of the United States. No. 28. October Term, 1946. January 


6, 1947. 


On Writ of Certiorari to the Supreme Court of the State of Pennsylvania. 


In a suit involving the right of a patent licensee to defend a suit for royalties only, 
under a licensing agreement which contains an allegedly unlawful price-fixing agreement, 
the Court holds that the covenant to pay royalties is not severable from the covenant 
to sell at fixed prices. The licensee is not estopped to offer proof of invalidity of the 
patent, the misuse of the patent, and the price-fixing covenant. 


See the Sherman Act annotated, Vol. 1,  1270.151. 


[Facts] 


Mr. Justice BLAcK delivered the opinion 
of the Court. 


This case, like that of Edward Katzinger 
Co. v. Chicago Metallic Mfg. Co., Nos. 70, 71, 
this day decided, involves the right of a 
patent licensee to defend a suit for royalties 
only under a licensing agreement which 
contains a price-fixing provision. Certain 
subsidiary questions are also raised. 


Westinghouse Electric & Manufacturing 
Company owned Jones’ Patent No. 1,651,709. 
The invention claimed was a brazing “solder 
comprising copper and phosphorous as the 
main and essential constituents.” Westing- 
house sued MacGregor for infringement. 
The litigation was settled, and MacGregor 
took a license from Westinghouse authoriz- 
ing MacGregor to make, use, and sell solder 
containing the constituents described in 
Westinghouse’s patent claim. MacGregor 
agreed to pay 10% royalties on the net 
selling price of the solder. Sections 5 and 6 
of the license agreement, set out below,’ re- 
quired MacGregor to sell the solder for no 
less than the price Westinghouse charged 
its own customers. MacGregor paid royal- 
ties on solder he made and sold which con- 
tained only phosphorous and copper. Later 
he began to make and sell solders composed 
of phosphorous, copper, and tin, or phos- 
phorous, copper, and silver. For a time 


he paid royalties on these. But he applied 
also for and obtained patents on these two 
latter solders which added tin and silver 
respectively to the phosphorous-copper 
combinations.” MacGregor then declined to 
pay royalties on these solders on the ground 
that they were not covered by Westing- 
house’s patent. Westinghouse brought this 
suit for an accounting and payment of un- 
paid royalties in a Pennsylvania State court. 
MacGregor filed an answer denying liability 
and a counter-claim. His answer asserted 
that the solders which were described in his 
patents were not covered by Westinghouse’s 
patent. He alleged that the effort of West- 
inghouse to make him pay royalties on these 
solders constituted an unlawful exercise of 
Westinghouse’s patent monopoly and that 
Westinghouse should not be allowed to re- 
cover in the courts for this reason. In a 
counter-claim, he maintained that by inad- 
vertence and mistake he had paid royalties 
on solders covered by his own patents. He 
charged that if the Westinghouse patent 
should be construed to cover these latter 
solders, it was invalid. He further contended 
that the price-fixing provision was a viola- 
tion of the Sherman Act and the Clayton 
Act and constituted an unlawful use of 
Westinghouse’s patent monopoly which ren- 
dered the whole license agreement illegal.? 
In his counterclaim MacGregor asked, not 
only for judgment for refund of the royal- 


1 “5, Westinghouse grants this license on the 
express condition that the prices, terms and 
conditions of sale for use or sale in the United 
States of America, its territories and posses- 
sions of brazing solders embodying the invention 
covered by said Letters Patent and so long as 
such brazing solders continue to be covered by 
said patent, shall be no more favorable to the 
customer than those which from time to time 
Westinghouse establishes and maintains for its 
own sales of similar or competing brazing sol- 
ders under such patent to such or other simi- 
larly situated customer purchasing in like 
quantities. MacGregor shall be notified of all 
such prices, terms and conditions of sale fixed 
by Westinghouse. 

“The prices terms and conditions of sale of 
Westinghouse may be changed by Westinghouse 
from time to time, notice being given Mac- 
Gregor, but not less than five days’ notice shall 
be given before any such change shall go into 
effect. 
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“6. It is agreed that it shall be regarded as 
an evasion of this agreement amounting to a 
breach thereof for MacGregor to reduce West- 
inghouse’s sale price or alter Westinghouse’s 
selling terms and conditions of sale directly or 
indirectly either through its own organization, 
its agents or others by any device, subterfuge or 
evasion or by any means whatever or to make 
the prices lower or the terms or conditions more 
favorable than those set forth by Westing- 
house.”’ 

2? Copper, phosphorous and tin solder is Patent 
No. 2,125,680; copper, phosphorous and silver 
solder is Patent No. 2,162,627. 

’The agreement to fix prices, if unlawful at 
all, was so whether it was executed or not. 
U. 8. v. Socony Vacuum, 310 U. S. 150; U.S. v. 
American Povacco. Coie s2snU.n Sy —, ee but 
this agreement by MacGregor to sell at fixed 
prices was no mere token, for the trial court 
found that on July 11, 1940, Westinghouse called 
MacGregor’s attention to his obligation to ob- 
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ties alleged to have been inadvertently paid, 
but also for damages on account of the 
illegal restraint imposed upon him by the 
agreement. 


[Trial Court Ruling] 


The State trial court declined to consider 
the validity of the patent, holding that it 
was presumed to be valid, and that Mac- 
Gregor as a licensee had no right to chal- 
lenge it. Assuming the patent and all the 
claims in it to be valid on this theory, the 
State court found the claims broad enough 
in scope to cover all the solders manufac- 
tured and sold by MacGregor. The trial 
court did not give a like presumption to 
the validity of the patents issued to Mac- 
Gregor, but held that the solders covered by 
those patents infringed the presumptively 
valid patents of Westinghouse.* The State 
supreme court affirmed. 350 Pa. 333. It 
agreed with the trial court that MacGregor 
was estopped to attack the validity of West- 
inghouse’s patent. It recognized that there 
could be no estoppel in the present case 
under our decision in Sola Electric Co. wv. 
Jefferson Electric Co., 317 U. S. 173, but for 
its interpretation of the Sola decision as 
applying only to suits in which the licensor 
sought athrmative relief to entorce com- 
pliance with the price fixing provision. Since 
no such relief was asked in this case, the 
State supreme court felt that there was no 
existing controversy which involved the 
price-fixing provision—that the questions 
of their effect and validity were “moot.” 
Thus it assumed, as did the petitioner in 
Katainger v. Chicago Metallic Mfg. Co., supra, 
that a royalty agreement was severable from 
price-fixing covenants. For the reasons 
stated in today’s Katzinger opinion we hold 
that the covenant to pay royalties was not 
severable from the covenant to sell at fixed 
prices. Since MacGregor invoked federal 
law to sustain his challenge to the validity 
of the patent, the alleged misuse of the 
patent, and the price-fixing covenant, his 
contentions raised federal questions not gov- 
erned by state estoppel or contract sever- 
ability rules. Sola Electric Co. v. Jefferson 
Electric Co., supra, 176-177; Scott Paper Co. 
v. Marcalus Co., 326 U. S. 249. Accordingly, 
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we hold as a matter of federal law that the 
State supreme court was wrong in affirming 
the judgment in this cause on the ground 
that the licensee, MacGregor, was estopped 
to offer proof of his allegation of invalidity. 
This error will require, as the State court 
anticipated, that the cause be remanded for 
a new trial to determine the validity of 
Westinghouse’s patent. For we do not think 
that the present state of this record justifies 
acceptance of MacGregor’s contention that 
we should now pass on validity of the pat- 
ent. If it be determined on remand that 
the patent is invalid, there is no question 
but that, as MacGregor contends, the price- 
fixing agreement violates the anti-trust laws. 
Katzinger v. Chicago Metallic Co., supra; Sola 
Electric Co. v. Jefferson Electric Co., supra, 
at 175; Scott Paper Co. v. Marcalus, supra. 


[Federal Questions Raised] 


But there are alternative federal questions 
raised here by MacGregor upon which deci- 
sion might turn even though Westing- 
house’s patent be held valid. MacGregor 
pleaded that the price-fixing agreement so 
effectively wiped out all competition to 
Westinghouse in the manufacture and sale 
of these solders that the whole license con- 
tract should be held illegal as a violation 
of the Sherman and Clayton Acts. Mac- 
Gregor also contended that the license con- 
tract should be held unenforceable. in the 
courts on the ground that Westinghouse 
had attempted to use it to extend the pat- 
ent’s scope beyond its lawful coverage. But 
since the cause must again be tried in the 
State court we shall not pass on either of 
these contentions at this time. 


[Judgment Reversed and Case Remanded] 


The judgment is reversed and the case 
remanded to the Supreme Court of Pennsyl- 
vania for proceedings not inconsistent with 
this opinion. 

Reversed and Remanded. 


[Dissenting Opinion] 

Mr. Justice FRANKFURTER, with whom con- 
cur Mr. Justice REED, Mr. Justice JACKSON 
and Mr. Justice Burton, dissent, in an opin- 
ion which appears at ff 57,524. 


serve user and distributor prices, and that on 
October 23, 1940, Westinghouse, through one of 
its attorneys, wrote MacGregor’s attorney that 
“Sf MacGregor sells direct to the user he should 
conform to the user prices established, and 
when he sells direct to the dealer, he should con- 
form to the dealer prices established.’’ The oral 
testimony of Westinghouse’s representatives 
construed the contract as requiring MacGregor 
to maintain the prices. Moreover, the record 
before us shows that MacGregor positively tes- 
tified that he had maintained the Westinghouse 
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prices on the copper-phosphorus combination 
because he considered himself bound to do so 
under the license contract. 

4 Since the case is to be remanded for trial of 
the validity of the patent, we find it unnecessary 
to consider the propriety in any event of indulg- 
ing a presumption of validity in favor of West- 
inghouse’s patent without giving a presumption 
of a patentable difference to those of MacGregor. 
See Miller v. Eagle Manufacturing Co., 151 U. S. 
186, 208. 
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[157,526] United States of America v. Paramount Pictures, Inc., Paramount Film 
Distributing Corporation, Loew’s Incorporated, Radio-Keith-Orpheum Corporation, RKO 
Radio Pictures, Inc., Keith-Albee-Orpheum Corporation, RKO Proctor Corporation, 
RKO Midwest Corporation, Warner Bros. Pictures, Inc., Vitagraph, Inc., Warner Bros. 
Circuit Management Corporation, Twentieth Century-Fox Film Corporation, National 
Theatres Corporation, Columbia Pictures Corporation, Screen Gems, Inc., Columbia Pic- 
tures of Louisiana, Inc., Universal Corporation, Universal Pictures Company, Inc., Univer- 
sal Film Exchanges, Inc., Big U Film Exchange, Inc., and United Artists Corporation. 


In the United States District Court, Southern District of New York. Equity No. 
87-273. December 31, 1946. 


A decree entered in an action charging violations of the Sherman Anti-Trust Act 
contains provisions enjoining defendants from: granting any license in which minimum 
prices for admission to a theatre are fixed by the parties; agreeing with each other or with 
exhibitors to maintain a system of clearances; granting any clearance between theatres not 
in substantial competition; granting any clearance against theatres in substantial competi- 
tion with the theatre receiving the license for exhibition in excess of what is reasonably 
necessary to protect the licensee; further performing any existing franchise to which it is 
a party or from making any franchise in the future; making or further performing any 
formula deal or master agreement; performing or entering into any license in which the 
right to exhibit one feature is conditioned upon the licensee’s taking one or more other 
features; licensing in the future any feature for exhibition in any theatre, not its own, 
except in the manner provided for in this decree; arbitrarily refusing the demand, properly 
made, of an exhibitor to license a feature to him for exhibition on a run selected by the 
exhibitor, instead of licensing it to another exhibitor for exhibition in his competing theatre 
on such run; making or continuing to perform pooling agreements; making or continuing 
to perform agreements that the parties may not acquire other theatres in a competitive 
area where a “pool” operates without first offering them inclusion in the pool; making 
leases of theatres to another defendant in return for a share of the profits; owning or 
acquiring any beneficial interest in any theatre in conjunction with another defendant . The 
existing consent decree of November 20, 1940 is declared to be of no further force or effect. 

See previous opinion at { 57,470; see also the Sherman Act annotated, Vol. 1, { 1220.273; 
1240.141. 


Before Aucustus HANp, Circuit Judge; Henry W. Gopparp and JoHNn Bricut, District 
Judges. 


Decree 
[Provisions of Decree] 


The court having rendered its opinion 
herein on June 11, 1946, having duly con- 
sidered the proposals of the parties and of 
amici curiae as to its findings and judgment, 
and having filed its findings of fact and 
conclusions of law, wherein certain of the 
defendants herein were found to have vio- 
lated the Act of Congress approved July 2, 
1890, 26 Stat. 209, commonly known as the 
Sherman Act, 


IE SESS SEMIS Nee, OID IBID INID= 
JUDGED AND DECREED, as follows: 


Ie 
[Certain Complaints Dismissed] 


1. The complaint is dismissed as to the 
defendants Screen Gems, Inc. and the cor- 
poration named as Universal Pictures Com- 
pany, Inc., merged during the pendency of 
this case into the defendant Universal Cor- 
poration, The complaint is also dismissed 
as to all claims made against the remaining 
defendants herein based upon their acts as 
producers, whether as individuals or in con- 
junction with others. 
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II. 
[Provisions of Injunction] 


Each of the defendant distributors, Para- 
mount Pictures, Inc.; Paramount Film Dis- 
tributing Corporation; Loews, Incorporated; 
Radio-Keith-Orpheum Corporation; RKO 
Radio Pictures, Inc.; Warner Bros. Pic- 
tures, Inc.; Warner Bros. Pictures Dis- 
tributing Corporation [formerly known as 
Vitagraph, Inc.]; Twentieth-Century Fox 
Film Corporation; Columbia Pictures Cor- 
poration; Columbia Pictures of Louisiana, 
Inc.; Universal Corporation; Universal Film 
Exchanges, Inc.; Big U Film Exchange, 
Inc.; and United Artists Corporation; and 
the successors of each of them, and any 
and all individuals who act in behalf of any 
thereof with respect to the matters en- 
joined, and each corporation in which said 
defendants or any of them own a direct or 
indirect stock interest of more than fifty 
per cent, is hereby enjoined: 

1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing 
or through a committee, or through arbitra- 
tion, or upon the happening of any event 
or in any manner or by any means. 
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[Clearance Defined] 


2. From agreeing with each other or with 
any exhibitors or distributors to maintain a 
system of clearances; the term “clearances” 
as used herein meaning the period of time 
stipulated in license contracts which must 
elapse between runs of the same feature 
within a particular area in or specified the- 
atres. 


3. From granting any clearance between 
theatres not in substantial competition. 


4. From granting or enforcing any clear- 
ance against theatres in substantial compe- 
tition with the theatre receiving the license 
for exhibition in excess of what is reason- 
ably necessary to protect the licensee in the 
run granted. Whenever any clearance pro- 
vision is attacked as not legal under the 
provisions of this decree, the burden shall 
be upon the distributor to sustain the legal- 
ity thereof. 


[Franchise Defined] 


5. From further performing any existing 
franchise to which it is a party and from 
making any franchises in the future. The 
term “franchise” as used herein means a 
licensing agreement or series of licensing 
agreements, entered into as a part of the 
same transaction, in effect for more than 
one motion picture season and covering the 
exhibition of pictures released by one dis- 
tributor during the entire period of agree- 
ment. 


[“Formula Deal” Defined] 


6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula 
deal” as used herein means a licensing 
agreement with a circuit of theatres in 
which the license fee of a given feature 
is measured for the theatres covered by the 
agreement by a specified percentage of the 
feature’s national gross. The term “master 
agreement” means a licensing agreement, 
also known as a “blanket deal” covering the 
exhibition of features in a number of the- 
atres usually comprising a circuit. 

7. From performing or entering into any 
license in which the right to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not 
been trade shown prior to the granting 
of the license for more than a single feature, 
the licensee shall be given by the licensor 
the right to reject twenty per cent of such 
features not trade shown prior to the grant- 
ing of the license, such right of rejection 
to be exercised in the order of release within 
ten days after there has been an oppor- 
tunity afforded to the licensee to inspect 
the feature. 
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8. From licensing in the future any 
feature for exhibition in any theatre, not its 
own, in any manner except the following: 


(a) A license to exhibit each feature re- 
leased for public exhibition in any competi- 
tive area shall be offered to the operator 
of each theatre in such area who desires to 
exhibit it on some run [other than that upon 
which such feature is to be exhibited in the 
theatre of the licensor] selected by such 
operator, and upon uniform terms; 


(b) Each license shall be granted solely 
upon the merits and without discrimination 
in favor of affiliates, old customers or 
others; 


(c) Where a run is desired, or is to be 
offered, upon terms which exclude simulta- 
neous exhibition in competing theatres, the 
distributor shall notify, not less than thirty 
days in advance of the date when bids. will 
be received, all exhibitors in the competi- 
tive area, offering to license the features 
upon one or more runs, and in such offer 
shall state the amount of a flat rental as 
the minimum for such license for a specified 
number of days of exhibition, the time when 
the exhibition is to commence and the avail- 
ability and clearance, if any, which will be 
granted for each such run. Within fifteen 
days after receiving such notice, any ex- 
hibitor in such competitive area may bid for 
such license, and in his bid shall state what 
run such exhibitor desires and what he is 
willing to pay for such feature, which state- 
ment may specify a flat rental, or a per- 
centage of gross receipts, or both, or any 
other form of rental, and shall also specify 
what clearance such exhibitor is willing to 
accept, the time and days when sch ex- 
hibitor desires to exhibit it, and any other 
offers which such exhibitor may care to 
make. The distributor may reject all offers 
made for any such feature, but in the event 
of the acceptance of any, the distributor 
shall grant such license upon the run bid for 
to the highest responsible bidder, having a 
theatre of a size, location and equipment 
adequate to yield a reasonable return to the 
licensor. The method of licensing specified 
in this subdivision shall not be required in 
areas where there is no competition among 
theatres or in run, or in which there is no 
offer made by any exhibitor within the time 
above mentioned. The words “exclude 
simultaneous exhibition” shall be held to 
mean the exhibition of a specified run in one 
theatre with clearance over other theatres 
in the competitive area. The words “com- 
petitive area” shall refer to the territory 
oceupied by more than one theatre in which 
it may fairly and reasonably be said that 
such theatres compete with each other for 
the exhibition of features on any run. 
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(d) Each license shall be offered and 
taken theatre by theatre and picture by pic- 
ture. 

(e) A theatre is not a defendant’s own 
theatre unless it owns therein a legal or 
equitable interest of ninety-five per cent or 
more, either directly or through affiliates 
or subsidiaries. 

9, From arbitrarily refusing the demand 
of an exhibitor, who operates a theatre in 
competition with another theatre not owned 
or operated by a defendant distributor, or 
its affiliate or subsidiary, made by registered 
mail, addressed to the home office of the 
distributor, to license a feature to him for 
exhibition on a run selected by the exhibitor, 
instead of licensing it to another exhibitor 
for exhibition in his competing theatre on 
such run. Such demand shall be deemed to 
have been refused either upon the receipt 
by the exhibitor of a refusal in writing or 
upon the expiration of ten days after the 
receipt of the exhibitor’s demand. 


Ine 
[Anti-Monopoly Provisions] 


Each of the defendant exhibitors, Para- 
mount Pictures, Inc., Loews, Incorporated, 
Radio-Keith-Orpheum Corporation, Keith- 
Albee-Orpheum Corporation, RKO Proctor 
Corporation, RKO Midwest Corporation, 
Warner Bros. Pictures, Warner Bros. Cir- 
cuit Management Corporation, Twentieth 
Century Fox Film Corporation, and Na- 
tional Theatres, Inc. is hereby enjoined and 
restrained: 

(1) From performing or enforcing agree- 
ments referred to in paragraphs 5 and 6 of 
the foregoing section II hereof to which 
it may bea party. 

(2) From making or continuing to per- 
form pooling agreements whereby given the- 
atres of two or more exhibitors normally in 
competition are operated as a unit or where- 
by the business policies of such exhibitors 
are collectively determined by a joint com- 
mittee or by one of the exhibitors or where- 
by profits of the “pooled” theatres are 
divided among the owners according to pre- 
arranged percentages. 

(3) From making or continuing to per- 
form agreements that the parties may not 
acquire other theatres in a competitive area 
where a pool operates without first offering 
them for inclusion in the pool. 

(4) From making or continuing leases of 
theatres under which it leases any of its 
theatres to another defendant or to an inde- 
pendent operating theatre in the same 
competitive area in return for a share of 
the profits. 

(5) From continuing to own or acquiring 
any beneficial interest in any theatre, 


{| 57,526 


Court Decisions 
U.S. v. Paramount Pictures, Inc., et al. 


1-30-47 
Report 106 


whether in fee or shares of stock or other- 
wise, in conjunction with another defendant, 
and from continuing to own or acquire such 
an interest in conjunction with an inde- 
pendent [meaning any former, present or 
putative motion picture theatre operator 
which is not owned or controlled by the 
defendant holding the interest in question, | 
where such interest shall be greater than 
five percent unless such interest shall be 
ninety-five per cent or more. The existing 
relationships which violate this provision 
shall be terminated within two years. The 
relationships between the defendants and 
independents which violate this provision 
shall be terminated by a sale to, or purchase 
from the co-owner or co-owners, or by a 
sale to a party not one of the other de- 
fendants. In dissolving relationships among 
defendants and between defendants and in- 
dependents which violate this provision, one 
defendant may acquire the interest of an- 
other defendant or independent if such de- 
fendant desiring to acquire such interest 
shall show to the satisfaction of the court, 
and in the court shall first find, that such 
acquisition will not unduly restrain competi- 
tion in the exhibition of feature motion pic- 
tures. Each of the defendants shall submit 
to this court within six months a statement 
outlining the extent to which it has com- 
plied and the manner in which it proposes 
to comply with this provision, setting forth 
in detail the names, locations, and general 
descriptions of the theatres, corporate secu- 
rities, and beneficial interests of any kind 
involved, the sales thereof that it has made, 
and such interests as it proposes to acquire, 
with a statement of facts regarding each 
competitive situation involved in such pro- 
posed acquisition sufficient to show the 
probable effect of such acquisition on that 
situation. Similar reports shall be made 
quarterly thereafter until this provision shall 
have been fully complied with. Reasonable 
notice of such acquisition plans shall be 
served upon the Attorney General and plain- 
tiff shall be given an opportunity to be 
heard with respect thereto before any such 
acquisition shall be approved by the court. 

(6) From expanding its present theatre 
holdings in any manner whatsoever except 
aS permitted in the preceding paragraph. 

(7) From operating, booking, or buying 
features for any of its theatres through any 
agent who is known by it to be also acting 
in such manner for any other exhibitor, in- 
dependent or affiliate. 


Ive 
[May Distribute in Own Theatres] 


Nothing contained in this Decree shall 
be construed to limit, in any way whatso- 
ever, the right of each distributor-defendant 
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to license, or in any way to arrange or pro- 
vide for, the exhibition of any or all the 
motion pictures which it may at any time 
distribute, in such manner, and upon such 
terms, and subject to such conditions as 
may be satisfactory to it, in any theatre in 
which such distributor defendant has or may 
acquire pursuant to the terms of this Decree, 
a proprietary interest of ninety-five per cent 
or more either directly or through subsi- 
diaries. 


V., 
[Previous Consent Decree Revoked] 


The provisions of the existing consent 
deeree are hereby declared to be of no 
further force or effect, except insofar as 
may be necessary to conclude arbitration 
proceedings now pending and to liquidate in 
an orderly manner the financial obligations 
of the defendants and the American Arbi- 
tration Association, incurred in the estab- 
lishment of the consent decree arbitration 
systems. Existing awards and those made 
pursuant to pending proceedings shall con- 
tinue to be enforceable. But this shall in 
no way preclude the parties or any other 
person from setting up a reasonable system 
of arbitration either through the use of the 
present boards or any others as among 
themselves. 


WAL 


[Subject to Department of Justice 
Surveillance | 


For the purpose of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or the Assistant 
Attorney General in charge of antitrust mat- 
ters, and on notice to any defendant, rea- 
sonable as to time and subject matter, made 
to such defendant at its principal office, and 
subject to any legally recognized privilege, 
(1) be permitted reasonable access, during 
the office hours of such defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of such defendant, relating to any of 
the matters contained in this Decree, and 
that during the times that the plaintiff shall 
desire such access, counsel for such defend- 
ant may be present, and (2) subject to the 
reasonable convenience of such defendant. 
and without restraint or interference from 
it, be permitted to interview its officers or 
employees regarding any ,such matters, at 
which interview counsel for the officer or 
emplovee interviewed and counsel for such 
defendant company may be present. 


Information obtained pursuant to the pro- 
visions of this section shall not be divulged 
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by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice, except in the course of legal 
proceedings to which the United States is 
a party, or as otherwise required by law. 


VII. 


_ Paragraphs 7 and 8 of section II of this 
judgment shall not become effective until 
July 1, 1947. 


VIII. 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to the judgment and no others, to apply 
to the court at any time for such orders or 
direction as may be necessary or appro- 
priate for the construction, modification, or 
carrying out of the same, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof, or for 
other or further relief. 


1D 
[Judgment Stayed for Sixty Days] 


The operation of this judgment is stayed 
for sixty days from the date hereof, and, 
if an appeal is taken, for thirty days there- 
after in order to enable any appellant to 
move before the Supreme Court for a stay 
in respect to any portion of the judgment 
from which an appeal has been taken. 


Memorandum in re Findings and Decree 


In order to meet some of the objections 
raised at the hearing to the system of bid- 
ding for features described in the opinion 
of the court, we have modified the system 
there proposed so that competitive bidding 
will only be necessary within a competitive 
area and in such an area where it is desired 
by the exhibitors. In other words, the de- 
cree provides an opportunity to bid for any 
exhibitor in a competitive area who may 
desire to do so. 


The arrangement for arbitration and an 
appeal board has been terminated except 
as to unfinished litigations and other mat- 
ters referred to in the decree, because of 
the unwillingness of some of the parties to 
consent to their continuance. Nevertheless, 
as we have indicated in the opinion, these 
tribunals have dealt with trade disputes, par- 
ticularly those as to clearances and runs, 
with rare efficiency, as both government 
counsel and counsel for other parties have 
conceded. 

Indeed, the arbitration system set up un- 
der the consent decree of November 20, 
1940, was created pursuant to the prayer 
of the amended and supplemental complaint 
by the United States filed November 14, 
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1940, in which, among other things, the 


plaintiff prayed that “a nation-wide system | 


of impartial arbitration tribunals or such 
other means of enforcement as the court 
may deem proper be established pursuant to 
the final decree of this court in order to 
secure adequate enforcement of whatever 
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general and nation-wide prohibitions of ille- 
gal practices may be contained therein.” 
We strongly recommend that some such 
system be continued in order to avoid cum- 
bersome and dilatory court litigation and to 
preserve the practical advantages of the 
tribunals created by the consent decree. 


[157,527] Mandeville Island Farms, Inc., a Corporation, and Roscoe C, Zuckerman 
v. American Crystal Sugar Company, a Corporation. 


United States Circuit Court of Appeals for the Ninth Circuit, No. 11,266. 


14, 1947. 


January 


Upon Appeal from the District Court of the United States for the Southern District 


of California, Central Division. 


Hon. Ben Harrison, District Judge. 


On appeal, a judgment of dismissal, in a suit by sugar beet growers against a sugar 
refinery for treble damages under the Sherman Act, is affirmed on a motion that the 
raising of sugar beets has no direct effect upon interstate commerce and therefore does 


not come within the purview of the Sherman Anti-Trust Act. 


The court ruled, however, 


that instead of the expression “direct effect” on interstate commerce when applied to the 
Sherman Act, the more accurate expression is “substantial economic effect” on interstate 


commerce, 


See the Sherman Act annotated, Vol. 1, | 1640.125. 
Affirming opinion of U. S. District Court of California, reported at {[ 57,434. 
For appellants: Wood, Crump, Rogers & Arndt, Los Angeles, Calif, 


For appellee: Pierce Works, John Whyte, Los Angeles, Calif. 


Los Angeles, Calif., of Counsel). 


(O’Melveny & Myers, 


Before MATTHEWS, STEPHENS and Orr, Circuit Judges. 


[Nature of Action] 


Per Curiam. 


This is an appeal from a judgment of 
dismissal of the amended complaint. The 
judge presiding prepared and filed an opinion 
setting forth fully his reasons for the dis- 
missal (64 F. Supp. 265), the first para- 
graph thereof reading as follows: ‘This 
action comes before me on a motion to dis- 
miss the amended complaint of certain sugar 
beet growers, who are seeking treble dam- 
ages under the Anti-Trust Act, Secs. 1 to 7, 
15 note, Title 15 U. S. C. A., from the de- 
fendant sugar refiner, alleging a conspiracy, 
the effect of which prevented the sale of 
sugar beets on a free and open competitive 
market. The motion to dismiss is based on 
the ground that the raising of sugar beets 
has no direct effect upon interstate com- 
merce and therefore does not come within 
the purview of the Anti-Trust Act.” 


We have carefully examined the opinion 
and approve it except in the instances here- 
inafter set out. We do not approve the 
citation of tax cases as authority for any 
issue in the case, although their citation pre- 
sents no inconsistency in the opinion. 


We cite the opinion of Wickard v. Filburn, 
317 U. S. 111, 121-125, upon the historic. 
course of national legislation in relation to 
“trusts” wherein the suggestion is made that 
instead of the expression “direct effect” on 
interstate commerce when applied to the 
Sherman Anti-Trust Act the more accurate 
expression is “substantial economic effect” 
on interstate commerce. 


We do not reach and therefore make no 
expression upon the appellee’s claim that if 
the amended complaint states a cause of 
action in conspiracy the appellants are co- 
conspirators and therefore are in pari delicto. 


Affirmed. 


[57,528] Fred A. Cunningham v. The Frito Company. 


Texas Court of Civil Appeals, San Antonio, Texas. 


No. 11645. 
Appeal from Bexar County. 


Opinion filed December 11, 1946. 


The Texas anti-trust laws are violated by a contract which contains a restrictive 
covenant against competition which provided that an independent contracter could not 
sell certain products for a three year period within a described area after termination of 
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his contract. An injunction based on this covenant is vacated since the contract is void 
and not enforcible either in law or equity because it is an agreement to prevent or lessen 


competition. 


See Texas Anti-Trust Laws annotated, Vol. 2, | 8835. 
For appellant: Brewer, Matthews, Nollin & MacFarlane, San Antonio, Texas. John 


F. Sutton, Jr., San Antonio, Texas. 


For appellee: Johnson & Rogers, San Antonio, Texas. Jack Johannes, Dallas, Texas. 


[Nature of Action] 


_ This is an appeal from a temporary in- 
junction. Ordinarily, on an appeal of this 
nature, the issue is whether or not the trial 
judge abused his discretion in granting the 
injunction. Harding v. W. L. Pearson & Co., 
Tex. Com. App., 48 S. W. 2d 964. However, 
in this case, the basis of the injunction is a 
covenant contained in a written contract be- 
tween the parties, which contract is, in our 
opinion, “absolutely void and not enforcible, 
either in law or equity,” by reason of the 
anti-trust laws of this State. Acts 1903, 28th 
Leg., ch. 94, p. 119; Articles 7426, 7427, 7428, 
7429, 7437, Vernon’s Ann. Civ. Stats. 


[Facts] 


This holding is based upon the terms of a 
contract dated January 19, 1940, which re- 
cites that appellee, The Frito Company, is 
engaged in the business of manufacturing 
and selling “Fritos,” a corn chip product, 
“Fritatos,” potato chips, and “Frito Frys,” 
salted peanuts—products which have been 
well advertised throughout the State of 
Texas; that appellant, Fred A. Cunningham, 
is desirous of selling said Fritos, Fritatos 
and Frito Frys, within a territory designated 
upon a map attached to the contract, em- 
bracing the down-town business section of 
San Antonio, Texas; that upon the sales 
routes within said territory, Fritos, Fritatos 
and Frito Frys have been sold for a long 
period of time; that appellant has asked 
permission of The Frito Company to make 
purchases of its products at jobbing or 
wholesale prices for the purpose of re-selling 
same within the designated territory and 
elsewhere. 


[Terms of Contract] 


The contract further provides that: 

“IN CONSIDERATION of the granting 
py the First Party (The Frito Company) to 
the Second Party (Cunningham) of the 
right to make or to continue to make pur- 
chases of Fritos, Fritatos and Frito Frys at 
such jobbing prices as The Frito Company 
may from time to time designate, and the 
further agreement on the part of The Frito 
Company to continue to sell the Second 
Party Fritos, Fritatos and Frito Frys at the 
regular wholesale or jobbing prices for a 
period of thirty days from the date of the 
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execution of this agreement, the parties 
covenant and agree as follows: 


“The First Party agrees, as related above, 
not to terminate the right of the Second 
Party to purchase Fritos, Fritatos and Frito 
Frys for a period of thirty days from the 
date of the signing of this agreement, pro- 
vided, however, that the First Party shall 
have the right at any time to refuse to sell 
the Second Party Fritos, Fritatos, or Frito 
Frys, if the Second Party has been dis- 
honest in his actions with the First Party 
or with any other person, firm or corpora- 
tion, or has incurred debts which are past 
due and refuses to pay his accounts in full 
when called upon by the creditor or credi- 
tors, and further, if the Second Party is in- 
competent or fails to put forth his best 
efforts to sell Fritos, Fritatos and Frito Frys 
upon the route herein specified, or if the 
Second Party is indebted to First Party in 
an amount in excess of his bond. 


“Tt iis further agreed by and between the 
parties that the Second Party shall be an 
independent contractor and that his move- 
ments upon the route herein specified shall 
not be controlled or directed by the First 
Party; that he may carry and sell such 
other products upon said route, or elsewhere, 
as he chooses and that he may call upon the 
customers in said territory upon any dates 
and at any time he so desires, and that man- 
agement and control is not and will not be 
exercised by the First Party. 

“The parties mutually agree that this con- 
tract may be terminated without notice at 
any time after the expiration of the thirty 
days set forth above, during which time The 
Frito Company may not terminate said con- 
tract without due cause, as set forth herein. 
The proper termination of this agreement 
will not affect the restrictive covenants of 
this contract, however.” 


[Restrictive Covenant] 


Under the restrictive covenant of the con- 
tract, which is expressly referred to as a 
“covenant against competition” it is pro- 
vided that for a period of three years from 
and after the termination of the contract 
appellant, Cunningham, will not “engage in 
the business of selling or distributing potato 
chips, corn chips or salted peanuts” in com- 
petition with The Frito Company within 
the territory designated by the contract, 
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which, as above pointed out, embraces the 
downtown business area of San Antonio. 


It is undisputed that the contract of Janu- 
ary 19, 1940, has been terminated and that 
prior to the granting of the temporary in- 
junction appellant was engaged in selling 
potato chips, corn chips and salted peanuts 
within the area described in the contract, 
and within the three year period following 
the termination of the contract between the 
parties. 

Although the contract, in one of its clauses, 
provides that appellant may “sell such other 
products upon said route, or elsewhere, as 
he chooses” it is apparent that at any time 
after thirty days from January 19, 1940, the 
restrictive covenant against competition could 
be invoked by The Frito Company by re- 
voking the principal contract, which pro- 
vided that said contract “may be terminated 
without notice at any time after the expira- 
tion of the thirty day period set forth.” In 
fact, the record shows that the contract was 
terminated by The Frito Company because 
Cunningham had sold potato chips of his 
own manufacture upon the route or within 
the territory described in the contract. 


[A ppellee’s Theory of Case] 


Appellee’s theory of the case is illustrated 
by the following excerpt from its brief: 


“The contract shows upon its face that the 
Appellee had an established business on the 
route in question and an established good 
will. It sought by the terms of the contract 
to protect this busines and its established 
good will. This being true, it is not im- 
portant whether the Appellant was an inde- 
pendent contractor or whether he was a mere 
employee; the principles of law are the same.” 


We are unable to agree with appellee’s 
argument. In our opinion the authorities 
cited by it, such as Bettinger v. Fort Worth 
Ice Co., Tex. Civ. App., 278 S. W. 466, and 
similar cases, are not applicable to this 
appeal. 


[Covenant Against Competition 
Violates Statute] 


From the specific wording of the contract, 
two things are obvious. First, both The 
Frito Company and Cunningham occupy the 
position of principals. The term “independ- 
ent contractor” is used in describing Cun- 
ningham’s legal relationship to The Frito 
Company. The contract relates to the sale 
of merchandise. The Frito Company is the 
seller and Cunningham is the buyer. The 
contract does not make Cunningham the 
agent or the employee of The Frito Com- 
pany. Itis not an agency contract. Second, 
the restrictive covenant of the contract (re- 
lied upon to support the injunction) which 
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is expressly designated as a “covenant against 
competition,” is squarely in the teeth of the 
statute which denounces combinations of 
capital, skill or acts by two or more persons, 
firms or corporations for the purpose of pre- 
venting or lessening competition in the manu- 
facture, making, transportation, sale or 
purchase of merchandise, produce or com- 
modities. Art. 7426, § 3, Vernon’s Ann. Civ. 
Stats. 


[Brewing Company Cases] 


This appeal, as we see it, is controlled by 
authorities such as Texas Brewing Co. v. 
Templeman, 90 Tex. 277, 38 S. W. 27, and 
Fuqua v. Pabst Brewing Co., 90 Tex. 298, 
38S. W..29, 35. LRA 24s im te cred 
cases, the issue was whether or not the con- 
tracts involved were violative of the anti- 
trust laws. The determining factor of this 
issue was whether the contracts were agency 
or employment contracts, or contracts of 
sale between principals. In the Tevas Brew- 
ing Company case, Chief Justice Gaines, 
speaking for the Supreme Court, said: 

“The contract, unlike that construed by 
this court in the case of the Milburn Manu- 
faciuring Company v. Peak, 89 Tex. 209 (34 
S. W. Rep. 102), is in its essence a contract 
for the sale of beer and ice by the Brewing 
Company to Norwood and Co., and does 
not, like the latter, establish a mere agency. 
The Brewing Company is to furnish the beer 
and ice at certain stipulated prices, and Nor- 
wood and Co. are ‘to pay for the merchan- 
dise sold them with acceptances with each 
and every invoice.’ Upon the delivery of 
the beer and ice the title passed, and the 
Brewing Company was absolutely entitled 
to the price, with its right secured by the 
bond of the defendants in error. If there 
was any doubt upon this point, it is set at 
rest by the original petition in the case. The 
plaintiff shows by its allegations that it sues 
to recover the price of goods sold. 


“The contract of the principals was clearly 
prohibited by the Act of March 30, 1889 
(which is very similar in wording to the 
Act of 1903), * * *. The contract, we think, 
is a combination of capital, skill and acts. 
As a basis for the transactions which were 
to be effected in pursuance of its provisions, 
the Brewing Company agreed to supply a 
storage vault and a wagon, which were to 
remain its property, and Norwood and Co. 
agreed to furnish a suitable place, free of 
rent, for the erection of the vault, and to 
use their best endeavors in the interest of 
the Brewing Company—that is to say, to do 
all reasonably within their power to promote 
the sale of the beer. Here is a union of the 
capital of both parties and a union of the 
skill of one of them. The contract itself 
and what was done under it are acts of com- 
bination. Was the combination unlawful? 
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By the agreement the Brewing Company 
bound itself to give to Norwood and Co. the 
sole representation and sale of its products 
in and near the town of Navasota, and the 
latter placed themselves under the reciprocal 
obligation to sell no other beer than that of 
the company, The effect of the contract is 
evidently to create and ‘carry out restric- 
tions in trade’ and ‘to prevent competition’ 
in the ‘sale and purchase’ of ‘commodities’— 
namely, beer and ice. Clearly the act in 
question forbids such agreements. The stat- 
ute denounces penalties for the violation of 
its provision and expressly declares ‘that any 
contract or agreement in violation of the 
provisions of this act shall be absolutely 
void and not enforceable either in law or 
equity.’ ”’ 


While the hiring of employees and the 
selection of agents may be described as an 
incident of trade, the buying and selling of 
commodities is trade itself. Some distinc- 
tions in legal effect between an agency con- 
tract and a contract of sale are pointed out 
in Texas Jurisprudence, viz: 


“Where there is created a mere agency to 
sell goods, the giving of exclusive territory 
for selling, at the prices fixed by the prin- 
cipal, is not a violation of the anti-trust law. 
In such case there is no union or association 
of otherwise independent, separate and pos- 
sibly competing ‘capital, skill, or acts,’ and 
hence no combination. The seller, as owner 
of the goods, may determine to whom he 
will sell and at what price; he has the same 
right when distributing his goods through 
an agent as if he were making the sales 
himself. Of course the mere fact that a 
contract is designated as an agency or con- 
signment agreement, when in reality it is an 
outright sale, does not relieve it of its illegal 
character.” 29 Tex. Jur. 766, § 17. 


While the text above quoted mentions 
only “exclusive territory for selling, at the 
prices fixed by the principal,” it is stated in 
Corpus Juris, that: 

“Contracts for the sale of goods, which 


assume to obligate the purchaser not to sell 
the goods of any other manufacturer than 
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his vendor, are void under the Federal Anti- 
Trust Act and under the Clayton Act, where 
the contract ‘may substantially lessen com- 
petition or tend to create a monopoly.’ A 
contract of this character has generally . 
been held void under the state anti-trust 
acts; but there is contrary authority.” 41 


C. J. 145, § 131. 


[Texas Cases Cited] 


As authority for the rule stated with ref- 
erence to state anti-trust acts are the fol- 
lowing Texas cases, all of which support 
the text, viz.: Fuqua v. Pabst Brewing Co., 
COMM ex 298s GSr on Wer 29,35 lea eAGe eae 
Columbia Carriage Company v. Hatch, Tex. 
Civ. App., 47 S. W. 288; W. T. Rawleigh 
Medical Co. v. Gunn, Tex. Civ. App., 186 
S. W. 385; W. T. Rawleigh Medical Co. v. 
Fitzpatrick, Tex. Ciy. App., 184 S. W. 549; 
Armstrong v. W. T. Rawleigh Medical Com- 
PANY Lexa GV. gADP wl / OSs VDOC Tuer 
Watkins Medical Company v. Johnson, Tex. 
Civ. App., 162 S. W. 394. See also, American 
Brewing Assn. v. Woods, Tex. Com, App., 
215 S. W. 448. No Texas case is cited as 
“contrary authority.” 


[Injunction Vacated] 


The only possible distinction that can be 
urged between the cases cited and the one 
at hand is that in the cases mentioned, the 
restrictive agreement not to compete was 
sought to be made operative during the 
period of time the parties were engaged in 
buying and selling. Here the appellee seeks 
to enforce the restrictive covenant against 
competition after the parties have ceased to 
do business with each other. If the restric- 
tive agreement be obnoxious to the statute 
while buying and selling between the parties 
is taking place, it can hardly be contended 
that said restriction is not obnoxious to the 
statute after the parties have ceased to do 
business together. It is still a contract to 
prevent or lessen competition. 


The judgment appealed from is reversed 
and the injunction vacated. 


Reversed and rendered. 


[157,529] J. E. Hanger, Incorporated, et al. v. United States of America. 


United States Court of Appeals, District of Columbia. 


ber 25, 1946. Decided January 27, 1947. 


No. 9306. Argued Novem- 


Appeal from the District Court of the United States for the District of Columbia. 


In a suit between the Government and manufacturers of artificial limbs who were 
charged with a conspiracy to fix prices in violation of the Sherman Act, a verdict of guilty 
is reversed because the trial judge refused the defendants the right to cross-examine a 
witness. Cross-examination is a matter of right and not a mere privilege. The control of 
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cross-examination is within the discretion of the trial judge, but it is only after a party has 
had an opportunity substantially to exercise the right of cross-examination that that dis- 


cretion becomes operative. 


See the Sherman Act annotated, Vol. 1, | 1630.515. 
For appellants: Russell Hardy and Joseph A. Carey. 
For appellee: George B. Haddock, Special Assistant to the Attorney General, with 


whom G. W. Berge, Assistant Attorney General, was on the brief. 
allowed to appear for appellee, pro hac vice, by special leave of court. 


Department of Justice. 


Maurice Godin was 
Charles S. Weston, 


Before GRONER, C, J., and Witpur K. MILter and PRETTYMAN, JJ. 


[Facts] 


Wizsur K. Miter, J.: On November 14, 
1945, an indictment was returned in the 
District Court of the United States for the 
District of Columbia against eighty corpo- 
rate and individual defendants resident in 
many states and in the District of Columbia. 
They were charged with having been en- 
gaged since 1933 in a conspiracy to fix prices 
of artificial limbs in violation of §§ 1 and 3 
of Title 15, U. S. C. A. (Sherman Antitrust 
Act). These defendants, except for one 
which was a trade association composed of 
certain of the other defendants, were manu- 
facturers of artificial limbs or parts therefor 
or suppliers to such manufacturers. The 
record shows that the operations of the de- 
fendants were relatively small and that in 
many instances the proprietors were ampu- 
tees. Due to the fact that the maker of an 
artificial limb and the purchaser must be 
brought together, in order that the fit may be 
as nearly perfect as possible, and in order 
that adjustments may be made from time to 
time, such businesses are necessarily some- 
what local in nature and limited in possible 
volume of sales. Contrary to the usual order 
of things, the manufacturers are small but 
most of the purchasers are large, in that the 
principal customers are the Veterans Ad- 
ministration, rehabilitation agencies of the 
several states, and railroad and insurance 
companies. 


[Conspiracy Charged] 


Sixty-three of the defendants entered pleas 
of nolo contendere to the count of the in- 
dictment which charged a conspiracy in 
restraint of trade and commerce between the 
states and the District of Columbia. As to 
nine defendants, the indictment was dis- 
missed upon motion of the government. The 
remaining eight, including five corporations 
and three individuals, were tried to the 
court without a jury, and were found guilty 
under the second count of the indictment. 
They are the appellants here. 

At a pre-trial conference, government 
counsel indicated that at least ten days 


1Guardian Assurance Co. v. Quintana, 227 
U. S. 100; Bradshaw v. Scott, 7 App. D. C. 276; 
Harrah v. Morgenthau, 67 App. D, C. 119. 
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would be required for the presentation of 
the evidence for the prosecution. When the 
trial came on, contrary to that prediction, 
the government rested after about two and 
one-half days of testimony. Thereupon 
counsel for the defendants requested that 
the case be recessed over Thursday and Fri- 
day, the remaining court days in the week, 
until the following Monday in order that he 
might have an opportunity to marshal his 
witnesses. Among them, he asserted, were 
many of the seventy-two defendants who 
had pleaded nolo contendere or had been 
dismissed, and had left, or had not come to, 
Washington. 


At the pre-trial conference the trial judge 
had said, “If it developed during the course 
of the trial they had to have someone here 
to contradict the testimony of the witness, 
I certainly would not hesitate to give them 
an opportunity to get the witness even if it 
delayed the trial a week, or ten days.” In 
spite of this assurance the appellants’ mo- 
tion for a continuance of two days was over- 
ruled. They then moved for leave to take 
the depositions of the witnesses and that mo- 
tion also was denied. The appellants’ counsel 
then stated, “If Your Honor please, that 
renders me helpless in the defense of these 
defendants, and I have nothing else that it 
is possible for me to submit.” Immediately 
thereafter the court found each of the de- 
fendants guilty. Later he announced that he 
would be in Washington on the following 
Monday. The court’s refusal to grant the 
continuance is assigned as error. 


Ordinarily to grant or refuse a continuance 
is within the discretion of a trial court, and 
that discretion will not be disturbed by an 
appellate court unless it has been plainly 
abused. In this case it seems clear that 
there was an abuse of discretion and that it 
was prejudicial error to deny the brief con- 
tinuance sought when the appellants were 
taken by surprise at the sudden termination 
of the government’s evidence.’ 

The appellants also complain that the Dis- 
trict Court erred in depriving them of the 
right to cross-examine one James Edward 
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Dellinger, an employee of one of the corpo- 
rate appellants, who testified for the gov- 
ernment. The prosecution sought to prove 
by him that certain government exhibits 
came from his employer’s files. His direct 
examination covers about seven pages of the 
typewritten transcript. Although the trial 
judge said to Dellinger, “Mr. Witness, you 
are a reluctant witness,’ he later said, “I 
don’t think there is a bit of doubt about this 
being taken from the Hanger file,...” 
Moreover, at the conclusion of the direct 
examination of Dellinger, the judge stated, 
“Of course it is very apparent from this 
witness’ testimony and Mr. Feller’s testi- 
mony that they know these are instruments 
from that place and that they are reluctant 
witnesses to testify as to the truth about it.” 
So, Dellinger’s testimony was regarded by 
the court as tending to accomplish the pur- 
pose for which the government introduced 
him. But when counsel for the appellants 
sought to cross-examine Dellinger, he was 
denied the right to do it. The colloquy on 
the subject between the court and counsel is 
shown in the margin.’ 


Just as in Alford v, United States, “the 
trial court cut off in limine all inquiry on a 
subject with respect to which the defendant 
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was entitled to a reasonable cross-examina- 
tion. This was an abuse of discretion and 
prejudicial error.” 


Cross-examination is a matter of right and 
not a mere privilege. In Lindsey v, United - 
States, 77 U.S. App. D. C. 1, 133 F. (2d) 368, 
Mr. Justice Stephens, speaking for this 
court, analyzed the decisions concerning the 
right to cross-examine and clearly stated 
the rules deducible therefrom. “It is often 
stated,” said the court’in the course of that 
opinion, “that the control of cross-exam- 
ination is within the discretion of the trial 
judge, but it is only after a party has had 
an opportunity substantially to exercise the 
right of cross-examination that discretion 
becomes operative.” 


[Judgment Reversed] 


Because it is our opinion that the trial 
judge abused his discretion and acted arbi- 
trarily and in a manner prejudicial to the 
substantial rights of the appellants in refus- 
ing to grant a brief recess and in denying the 
right of cross-examination, we reverse the 
judgments without stopping to notice the sev- 
eral other assignments of error. 


Reversed 


2“‘The Court.: You may go ahead. (Address- 
ing government counsel.) Where is your man 
that got those instruments? 

“Mr. Godin: I don’t see him in court. 


“The Court: Have him here. Let’s excuse 
this witness (Dellinger) now. He won't be help- 
ful to you. 

“Mr. Godin: All right. We will excuse this 
witness. 


“Mr. Hardy (counsel for defendants): May I 


ask him some questions? 


“The Court: No, sir. You may later, if you 
see fit. 

“Mr. Hardy: I would like to cross-examine 
him. 


“The Court: I am not going to let you do it 
at this time Have your other witness here and 
proceed with the other witnesses. I will let you 
do it later. 

“Mr. Hardy: May we— 

“The Court: Now, Mr. Hardy, you have an 
objection. You won’t complain about an ample 
opportunity to examine as soon as we get 
through here, but this man Dellinger has testi- 
fied to very little on his direct. He identified 
three or four—added a little to the further iden- 
tification—and I am not going to waste any time 
on cross-examination. You will have to take 
your exception. 

“Call your next witness. 
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“Mr. Godin: .I would like to recall Mr. Fel- 
ler for just one question. 

“The Court: All right. 

“Mr. Hardy: If Your Honor pleases, may I 
make an offer for the cross-examination of this 
witness? 

“‘The Court: No; when we get through, if I 
have overlooked giving you a fair trial, you call 
it to my attention. But we are not going to 
waste any time. That man didn’t help the case 
a bit. If you want.to put him on as your wit- 
ness, you can put him on at any time. 


“Mr. Hardy: If Your Honor pleases, I think 
he could help all right. I think he could help 
my case. 

“The Court: Put him on then, at the proper 
time. 

“Mr. Hardy: I have the right to cross exam- 
ine, do I not? . 

“The Court: You do not now, and it is your 
exception. 

“Mr. Hardy: All right. 

“The Court: That is the way we are going 


to try the case.”’ 
3 282 U. S. 687. : 
4 Alford v. United States, 282 U. S. 687; The 
Ottawa, 3 Wall. 268, 271; Lindsey v. United 
States, 77 U. S. App. D. C. 1, 133 F. (2d) 368; 
Heard v. United States, 8 Cir., 255 F. 829. 
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[157,530] Norfolk Southern Bus Corporation v. Virginia Dare Transportation Com- 
pany, Incorporated. 


In the United States Circuit Court of Appeals for the Fourth Circuit. 
Argued November 15, 1946. Decided January 7, 1947. 


Appeal from the District Court of the United States for the Eastern District of 
Virginia, at Norfolk. 

Both a quantum meruit claim for services rendered and a counterclaim for breach of 
contract are denied because they are based on a contract which violates the Sherman Anti- 
Trust Act. The contract involved a pooling agreement between two motor carriers whereby 
one carrier allowed use of his freight terminals free of charge in consideration that the 
other carrier would not make more than two trips a week over a prescribed route to which 
both carriers had similar franchises. Continuance of the agreement without the approval 
of the Interstate Commerce Commission violated Section 5(1) of the Interstate Com- 


No. 5527. 


merce Act. 


See the Sherman Act annotated, Vol. 1, f/ 1220.175; and Section 5(1) of the Interstate Commerce 


Act, Vol. 1, 1 666. 


For appellant: James G. Martin and J. Kenyon Wilson (S. Burnell Bragg and Arthur 


J. Winder on brief). 


For appellee: W. R. Ashburn and J. C. B. Ehringhaus (Ehringhaus and Ehringhaus 


on brief). 


Before Soprr and Dostg, Circuit Judges, and CHESNUT, District Judge. 


[Facts] 


Soper, Circuit Judge: 

Two bus companies entered into a con- 
tract which gave rise to a claim and a coun- 
terclaim that form the subjects of this 
appeal. The validity of the contract is the 
prime feature of the controversy since the 
plaintiff corporation contends that the con- 
tract is invalid and brings suit for services 
rendered on the basis of a quantum merut, 
while the defendant asserts the validity of 
the contract and files a counterclaim for its 
breach. 


Prior to the execution of the contract, 
Virginia Dare Transportation Company was 
a carrier of freight by motor truck, operat- 
ing under a franchise from the Interstate 
Commerce Commission between Norfolk, 
Virginia, and Elizabeth City, North Caro- 
lina, via Sligo, North Carolina, and thence 
to Manteo, North Carolina, and also be- 
tween Norfolk and Manteo, without touch- 
ing Elizabeth City. Some months before 
the inception of the contract Norfolk South- 
ern Bus Corporation had entered into a 
contract, ultimately approved by the Inter- 
state Commerce Commission, for the pur- 
chase of a franchise to carry freight by 
motor truck between various points in Vir- 
ginia and North Carolina, including Norfolk 
and Elizabeth City, via Sligo, and was about 
to start operations. The contract was exe- 
cuted on June 6, 1940, to become effective 
thirty days from that date. It recited the 
ownership of the similar franchises by the 
two companies and declared that they had 
determined that friendly relations and mu- 
tual assistance in the development of the 
territory and service of the public would 
conduce to the financial stability and effi- 
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ciency of the companies, and would serve 
the public interest. Therefore, it was agreed 
that they would consult together and seek 
to develop policies of cooperation compati- 
ble with regulatory statutes and that they 
would publish and file joint rates for the 
approval of the Interstate Commerce Com- 
mission and the state commissions regulat- 
ing such matters. Specifically it was agreed 
that Norfolk Southern would establish and 
operate freight terminals at Norfolk and 
El@zabeth City, with pickup and delivery 
service, and would permit Virginia Dare to 
use them on a joint user basis, and that so 
long as Virginia Dare should operate no 
more than two round trips a week between 
these terminals, no charge would be made 
for the facilities and services furnished; but 
if Virginia Dare should operate more fre- 
quently, the tonnage handled on the addi- 
tional trips would be allocated at the same 
unit costs as applied to Norfolk Southern 
in handling its own business. The agree- 
ment was made for a period of five years 
beginning July 6, 1940, and provided that 
both companies should have the right to 
renew it for an additional period of five 
years. 

Priot to the contract period, Virginia 
Dare had rented terminals at Norfolk and 
Elizabeth City, had performed or arranged 
for its own pickup and delivery service at 
those places, and was running one or more 
round trips every day except Sunday. Af- 
ter July 6, 1940, Virginia Dare ran only two 
round trips each week on Tuesdays and 
Thursdays, and Norfolk Southern rendered 
all terminal and pickup and delivery serv- 
ices for Virginia Dare without charge. So 
the situation remained until the fall of 1944 
when Norfolk Southern, upon the advice of 
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counsel, declared the contract to be illegal, 
refused to continue further service to Vir- 
ginia Dare after December 31, 1944, and 
brought suit for services rendered by it to 
Virginia Dare in the sum of $30,000. Vir- 
ginia Dare defended the suit on the ground 
that the contract was valid and presented a 
counterclaim for breach of contract in the 
sum of $91,000. This sum it estimated to be 
its damages both for the remainder of the 
original five year period and for an addi- 
tional five years for which it claimed that it 
was entitled to extend the contract under 
the renewal privilege. 


[District Court Decision] 


Upon the trial the District Judge ruled 
that the contract was valid and directed the 
jury to render a verdict against Norfolk 
Southern on its claim, but left it to the jury 
to determine the damage to which Virginia 
Dare would be subjected by reason of the 
period between January 1, 1945, and July 6, 
1950. The jury found a verdict for Virginia 
Dare in the sum of $60,000. 


[Validity of Contract] 


The question as to the validity of the 
agreement turns to some exient upon its 
interpretation. Norfolk Southern contends 
that under the contract it agreed to furnish 
terminal facilities and pickup and delivery 
services to Virginia Dare at Norfolk and 
Elizabeth City without charge, if Virginia 
Dare would restrict its operations between 
these points to two round trips per week. 
Virginia Dare conceded that it did actually 
confine its operations to two round trips 
per week during the four and a half years 
in which the arrangement existed, but con- 
tends that it did not surrender the right to 
make additional trips because the contract 
expressly provided that if its schedule ex- 
ceeded two trips per week, it was to pay the 
costs of the tonnage handled on the addi- 
tional trips. These conflicting contentions, 
ansing from the language of the contract 
and the method of its performance during a 
substantial period of time, indicate that the 
contract is not free from ambiguity and that 
the District Judge was in error in refusing 
to receive in evidence certain letters and 
certain testimony which indicate quite 
clearly the understanding by the parties 
and the purposes for which the agreement 
was drawn up. This testimony, which was 
taken out of the presence of the jury and 
rejected, showed it to be the intention of the 
parties that Virginia Dare was to operate 
only two days a week instead of six days a 
week, as it had previously done, and that 
Virginia Dare was to be allocated one-third 
and Norfolk Southern two-thirds of the net 
business, and that the revenues were to be 
divided at the end of the month on a one- 
third—two-thirds basis. 
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[Evidence Admissible] 


This evidence was admissible, not only 
because it cleared up the ambiguity of the 
contract, but also because it indicated that 
the written instrument did not contain the © 
entire agreement between the parties; and 
since the making of this contract and its 
performance were illegal acts, as we shall 
see, the court should not have applied the 
Strict rule that extrinsic evidence may not 
be received to vary the terms of a written 
agreement, but should have opened the way 
for the light that revealed the true intention 
of the transaction. See 1 Williston on Con- 
tracts (6th ed. 1937) §28A; 3 id. § 627; 6 
id. §1630A; Restatement, Contracts § 600. 


[Intention of Parties] 


Virginia Dare seeks to avoid this conclu- 
sion by pointing out that the contract, as 
written, was susceptible of lawful perform- 
ance and could have been lawfully per- 
formed for the rest of the first five-year 
period and all of the renewal period of five 
years, and that Virginia Dare is entitled to 
this performance and to damages for the 
breach, even though the methods actually 
employed during the preceding period were 
unlawful. But, we think that the interpre- 
tation given to the contract by the parties 
is the more reasonable and must control. 
It was not drawn by a lawyer and did not 
express as clearly as it might have done the 
obligation of Virginia Dare to abstain dur- 
ing two-thirds of the week; but its consist- 
ent and unbroken abstinence in this respect, 
the benefits it received thereby, and the 
division of the revenues on the agreed basis 
show all too clearly what the parties in- 
tended by the written document. 


[Sherman Act Violated] 


In effect, this interpretation and this per- 
formance restricted competition between 
the parties and reduced the transportation 
services and facilities available to the public 
in a manner which constituted in our opin- 
ion a violation of Section 1 of the Sherman 
Antitrust Act, 26 Stat. 209 (1890), 50 Stat. 
693 (1937), 15 U. S.C. A. §1 (1941), which 
provides that every contract in restraint of 
trade or commerce among the several states 
is illegal. The arrangement between the 
parties was similar, except as to the extent 
of the monopoly, to that described in Lee 
Line Steamers, Inc. v. Memphis, Helena & 
Rosedale Packet Co., 6 Cir., 277 F. 5, where 
two competing steamboat companies, each 
of which operated a steamer between two 
points on the Mississippi River, agreed to 
the division of the entire tonnage carried 
by the two lines, based on each steamer 
making two round trips each week, the earn- 
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ings from the carriage of the tonnage to be 
settled for monthly on the basis of 50 per 
cent for each line. With respect to this 
agreement the court said: [page 9] 


“*k %* * That a complete unification of 
river freight transportation between the 
points stated was contemplated and effected 
plainly appears by the terms of the contract, 
in connection with the concessions before 
referred to, including the provision for equal 
division of combined gross earnings, which 
effectually discouraged competition be- 
tween the two liens with respect to furnish- 
ing facilities or bettering service—a monop- 
oly made even the more certain by requiring 
the line failing toemake its allotted number 
of trips to account to the other line on the 
basis of the average tonnage which it would 
have handled, and at the average price per 
ton which it would have received, if it had 
made the full number of scheduled trips. 
Plainly, the rights of the public were set 
entirely to one side, and it was left to the 
mercies of the combination.” 


We do not have a complete monopoly in 
the pending case because the parties here 
did not control the entire common carrier 
motor traffic between the terminals. There 
were four other motor carriers in the busi- 
ness, some of which later discontinued oper- 
ations. But an agreement in restraint of 
trade or competition in violation of the 
Act may occur even though a complete mo- 
nopoly does not result. For example, it 
was said in United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150, at 221, that any com- 
bination which tampers with price struc- 
tures is engaged in an unlawful activity; and 
that, even though the members of the group 
are in no position to control the market, 
they directly interfere with the free play of 
market forces to the extent that they raise, 
lower or stabilize prices. Cf. Appalachian 
Coals, Inc. v. United States, 288 U. S. 344, 
360, 374. The same rule is applicable to a 
combination whose result is substantially to 
restrict or cut down competition in the fa- 
cilities and services previously offered by 
the parties to the public. United States v. 
Eastern States Retail Lumber Dealers’ Ass’n, 
SD Never 20) (B45 5815 aftid:234:U5. S26008: 
United States v. St. Louis Terminal, 224 U. S. 
383, 236 U. S. 194. See United States v. Great 
Lakes Towing Co., N. D. Ohio, 207 F. 733, 
217 F. 656, appeal dismissed, 245 U. S. 675; 
United States v. General Motors Corp., 7 Cir. 
121 F. (2d) 376, certiorari denied, 314 U. S. 


*In this case the Supreme Court had no diffi- 
culty in concluding that the purpose of sending 
to the members of the retail dealers’ associa- 
tion the names of wholesalers who sold at retail 
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618; Johnson v. Schlitz Brewing Co., E. D. 
Tenn., 33 F. Supp. 176; United States v. Swift 
& Co., D. Colo., 52 F. Supp. 476; Monogehela 
Coal Co., v. Jutte, 210 Pa. 288. 


[Rates Affected] 


Moreover, the evidence in the instant 
case indicates that the combination of the 
parties was not without its effect upon the 
rates offered to the shippers by motor trans- 
portation. The rejected testimony included 
that of the general freight agent of Norfolk 
Southern who testfiied that before the con- 
tract was entered into, Virginia Dare’s first 
class rate was 32c and that in October, 1940, 
this rate was raised to 40c, in equality with 
the first class rate at which Norfolk South- 
ern started business between the terminals. 
Furthermore, the rates of Norfolk South- 
ern on certain articles were higher than 
those of Virginia Dare during the period of 
the performance of the contract so that one 
who shipped these articles by Virginia Dare 
on Tuesdays and Thursdays enjoyed a 
lower rate than if the shipments were made 
on other days of the week. The restric- 
tion of Virginia Dare to two days a week 
therefore tended to increase the cost of the 
transportation of these articles to the public. 


[Contract Invalid] 


Irrespective of the provisions of the 
Sherman Act, the contract between the par- 
ties lacked legal validity because it was in 
conflict with amendments to the Interstate 
Commerce Act. Chapter 8 of the Act was 
added on August 9, 1935, to bring the trans- 
portation of passengers or property in inter- 
state commerce by motor carrier within the 
control of the Interstate Commerce Com- 
mission. See 49 U. S. C. A. App. § 301 et 
seq. (1945). Subsequently Section 5(1) of 
the statute was amended by the Act of 
September 18, 1940, so as to require the 
specific approval by the Commission of any 
contract between interstate motor carriers 
for the pooling or division of traffic or serv- 
ice. See 49 U. S.C. A. App. § 5(1) (1945). 
It is obvious that the agreement between 
the parties was of the very kind at which 
the statute was directed, because the ar- 
rangement of the business, as shown by the 
correspondence between the parties, con- 
templated that the traffic handled by them 
and the revenues derived therefrom should 
be divided monthly on the basis of one- 


was to put the ban on such wholesalers, although 
there was no express agreement to that effect. 
See 234 U.S. at 608-609. 
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third to Virginia Dare and two-thirds to 
Norfolk Southern.* 


We have no difficulty in holding that it 
was unlawful for the parties hereto to enter 
into the contract except upon the specific 
approval by order of the Commission, and 
that their operation under the contract 
without securing such approval constituted 
an offense during each day of its continu- 
ance. 49 U. S. CoA. §10(1). See Esca- 
naba & Lake Superior R. R. v. United States, 
303 U. S. 315, 319; In re Pooling Freights, 
W. D. Tenn., 115 F. 588; Application of Texas 
& New Orleans R. R. Demurrage, 223 I. C. C. 
437; Union Belt of Detroit Pooling of 
Revenues, 201 I. C. C. 577; Pooling of Pas- 
senger-Train Revenues and Services, 201 
I. C. C. 699. 


Nor is this conclusion affected by the fact 
that the agreement between the parties be- 
came operative before the amendment to 
the statute which subjected pooling agree- 
ments between motor carriers to the ap- 
proval of the Interstate Commerce Com- 
mission. The declared will of Congress 
could not be thwarted by the continuance 
of the arrangement without the approval of 
the Commission after the amendment of 
the statute went into effect. See Philadel- 
pha, Baltimore & Washington R. R. v. Schu- 

ert, 224 U. S. 603; Lomisville & Nashville 
R. R. v. Mottley, 219 U. S. 467. The agree- 
ment should have been submitted to the 
approval of the Commission after the 
amendment became effective, and since it 
was not, it fell within the interdiction of 
the statute and was therefore unlawful and 
void. See authorities collected in Pittsburgh 
Plate Glass Co. v. Jarrett, M. D. Ga., 42 F. 
Supp. 723, 730, modified on other grounds, 
5 Cir., 131 F. 2d 674; Restatement, Con- 
tracts; §§ 457, 608; 6 Williston on Contracts 
(6 ed. 1938) § 1759. 


[Parties in Pari Delicto] 


It follows, therefore, that Virginia Dare 
has no ground on which to base its counter- 
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claim. The damages sued for are occa- 
sioned by the failure of Norfolk Southern 
to perform the very provisions of the con- 
tract which violate the relevant statutes; 
and there is no room for the doctrine, on 
which Virginia Dare in part relies, that con- 
tracts which are merely collateral to activi- 
ties in violation of the Sherman Act may be 
enforced, and that legal portions of a con- 
tract which are severable from illegal sec- 
tions thereof may be the subject of suit. 
For the same reasons the original suit of 
Norfolk Southern must fail; and in its case 
it may be added that until Norfolk South- 
ern itself denounced the contract, Virginia 
Dare performed all the promises on its part, 
and that a contract to pay for services can- 
not be implied in the face of an express 
agreement that they shall be performed 
without charge if certain conditions are 
met. See Municipal Waterworks Co. v. 
City of Ft. Smith, W. D. Ark., 216 F. 431, 
438, Lueddecke v. Chevrolet Motor Co., 8 
Cir., 70 F. 2d 345, 348; Sickelco v. Union 
Pactfic R. R., 9 Cir., 111 F. 2d 746, 750; Jarka 
Corporation of Baltimore v. Pennsylvania 

ue, Dl Md. 42° By Supp: 371, 376) aft d; 
4 Cir., 130 F. 2d 804, 806. Cf. Baltimore & 
Ohio R. R. v. United States, 261 U. S. 592, 
598; Ross Engineering Co. v. Pace, 4 Cir., 
153 F. 2d 35, 45; Restatement, Contracts 
§§ 514, 598; 5 Williston on Contracts (6th 
ed. 1937) § 1630. The parties are wm par 
delicto and neither may recover. 


[Decision] 


The judgment of the District Court against 
Norfolk Southern on its original claim will 
be affirmed, and the judgment in favor of 
Virginia Dare on its counterclaim will be 
reversed and the case will be remanded to 
the District Court with instructions to enter 
a judgment against Virginia Dare on the 
counterclaim. 

Affirmed in part, reversed in part, and 
remanded. 


* We are not unmindful of the fact that agree- 
ments for the joint use of terminal facilities and 
for pickup and delivery service require no spe- 
cific authorization from the Commission. Uni- 
versal Cartage Co.—Purchase—Dixie Cartage 
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Co., 37 M.C.C. 107, 110; Consolidated Freight 
Lines, Inc., Com. Car. Application, 11 M.C.C. 
131, 136; but the agreement in suit also included 
a provision for the division of traffic and reve- 
nues therefrom. 
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[57,531] Othon Neumann, commonly known as Otto Neumann v. The Bastian- 
Blessing Company, a corporation and Ellsworth L. Mills. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. Civil Action No. 46C.440. Filed January 24, 1947. 


In a suit for treble damages under the Sherman Anti-Trust Act, an amended com- 
plaint failed to show that the alleged conspiracy to restrain trade resulted in an injury 
to the public since it was not stated that the public had been deprived of the continued 
sale and distribution of gas regulating equipment or that there was a suppression of 
competition. The practices prohibited by the Sherman Act are those that have an evil 
effect upon the public generally, as distinguished from purely personal or private injury. 


See case previously reported at {| 57,486; see also the Sherman Act annotated, Vol. 1, { 1640.121. 
For plaintiff: Lannan, LaVelle and Hill, Chicago, Illinois. 
For defendants: Edward R. Johnstone, James A. Sprowl (Poppenhusen, Johnston, 


Thompson and Raymond), Chicago, Illinois. 


Memorandum 


A motion to dismiss Count I of the orig- 
inal complaint was previously sustained by 
this court and plaintiff has now filed his 
Amended Complaint for the purpose of 
showing jurisdiction under the Sherman 
Anti-Trust Act to sustain his claim for 
treble damages set forth in Amended Count I. 
Defendant has filed his motion to dismiss 
Count I and renewed its motion to dismiss 
the other counts of the Amended Complaint. 


[Facts] 


Plaintiff, Othon Neumann, alleges for a 
number of years he acted as the exclusive 
agent and distributor for various American 
companies in the export and sale of gas 
regulating equipment into Mexico. He 
alleges he was exclusive agent for the de- 
fendant, who is the largest manufacturer in 
the world of gas regulating equipment; that 
he was also exclusive agent of the Pressed 
Steel Tank Company of Milwaukee, Wiscon- 
sin, the largest and principal manufacturer 
of portable cylinders used in gas regu- 
lating equipment; that he was also exclusive 
agent for the Hamler Boiler and Tank Com- 
pany of Chicago, the largest manufacturer of 
storage tanks suitable for bottled gas service 
companies, and the National Cylinder Gas 
Company, the sole world distributor of 
welding and cutting equipment manufactured 
by the defendant; that plaintiff handled 80% 
of the trade in such equipment in Mexico; 
that defendant and its vice-president, Mills, 
together with unknown confederates, by 
means of coercion, misrepresentation and 
unlawful persuasion induced the Pressed 
Steel Tank Company on June 15, 1943, the 
Hamler Boiler and Tank Company on 
March 17, 1944, and the National Cylinder 
Gas Company on March 13, 1944, to cancel 
their employment contracts with plaintiff as 
well as cancelling its own contract with 
plaintiff on December 31, 1943, all in pur- 
suance of a plan or conspiracy in restraint 
of trade. 
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Samuel W. Block, Chicago, Illinois. 


[Sherman Act Involved] 


Section 1 of the Sherman Act prohibits 
a monopoly as a result of conspiracy or 
combination causing a substantial dominance 
or exclusion of competitors, and Section 2 
prohibits monopolizing, i. e., the acquisition 
of power to fix prices, limit production or 
deteriorate quality. The allegations of 
amended paragraphs 7, 39, and 40 indicate 
reliance by plaintiff upon a violation of Sec- 
tion 1 of the Act, with the exception of 
the general charge in paragraph 65 stating 
that because of such domination “defendant 
has been able to and has increased the price 
of its said products in such foreign trade.” 
This latter is a mere legal conclusion of the 
pleader and no facts appear in any count to 
support it. It is necessary for plaintiff to 
allege with a degree of certainty and definite- 
ness the conspiracy or combination to re- 
strict free competition in the sale and 
distribution of gas regulating equipment in 
order to state a cause of action. 

The combinations and contracts in re- 
straint of trade which were intended to be 
prohibited by the Sherman Act are com- 
binations which are directed to the control 
of the market by suppression of competition 
in the marketing of goods and services, the 
effect of which is adverse to the consumer 
and the public. The practices prohibited 
by the Act are those that have an evil 
effect upon the public generally, as dis- 
tinguished from purely personal or private 
injury. 

[Amended Complaint] 


The following are the material paragraphs 
of Amended Count I which the court has 
considered in determining the sufficiency of 
the complaint to maintain an action under 
the Sherman Anti-Trust Act. 


“39. Accordingly defendants concluded 
that, if plaintiff were allowed to continue 
unmolested in his business as aforesaid after 
the proposed cancellation of his contract 
with the corporate defendant, he and his 
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business would constitute an established, 
active, efficient and readily available channel 
and instrumentality for carrying on with 
Mexico, by the corporate defendant’s Ameri- 
can competitors, of foreign trade in gas 
regulating equipment made in the United 
States; that such competitors, by engaging 
plaintiff as their agent or distributor or both, 
would be able to, and would, offer the cor- 
porate defendant vigorous competition in the 
foreign trade with Mexico in such equip- 
ment; and that any such competition would 
jeopardize, and be hazardous to, the pros- 
perous and substantial volume of such foreign 
trade that the corporate defendant then con- 
trolled and enjoyed and that it in the future 
wished to maintain and increase. In this 
connection, the defendant well knew, and 
it was a fact, that various American com- 
panies besides the corporate defendant man- 
ufactured and sold gas regulating equip- 
ment and either had secured a small part of 
the foreign trade with Mexico in such equip- 
ment or had attempted from time to time 
to do so and were ready, willing, and under 
normal competitive conditions would be able 
by the means aforesaid, to secure a share of 
such foreign trade or, if they already had 
a share, to increase their proportionate share 
thereof. 


“40. Unwilling to risk such prospective 
competition or the increase thereof or the 
loss in profits that might result therefrom, 
and coveting the domination, control and 
monopoly of the foreign trade with Mexico 
in such equipment, the corporate defend- 
ant and the defendant Mills, in Chicago, 
Illinois, on or about May 1, 1943, agreed, 
confederated, combined and conspired to- 
gether and with others unknown, the latter 
hereinafter called their confederates, unlaw- 
fully, by the means hereinafter set forth, 
to dominate, control and monopolize, in 
favor of the corporate defendant, the foreign 
trade with Mexico in such equipment, and 
in each and every type thereof, and to ex- 
clude competitors from such foreign trade 
and from increasing any share competitors 
might then have therein, all in violation of 
the Act of Congress of July 2, 1890 entitled 
‘An Act to protect trade and commerce 
against unlawful restraints and monopolies’ 
(15 U. S. C. A. 1-7, 15) otherwise known 
as the Sherman Anti-Trust Act. 


“41. The defendants and their confeder- 
ates then and there agreed upon and adopted 
certain means and methods by which they 
agreed, intended and planned to carry out 
and execute their said conspiracy and to 
attain and accomplish the purposes and 
objects thereof as above stated. One of the 
means, among those so agreed upon and 
adopted, was to destroy the business of plain- 
tiff as an established, active, efficient and 
readily available channel and instrumentality 
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for the carrying on of foreign commerce 
with Mexico in gas regulating equipment. 
Other means so agreed upon and adopted 
were to destroy his business as an agent 
and distributor for the sale in and importa- 
tion into Mexico of American made gas - 
regulating equipment and related appara- 
tus; * * ¥* 


[False Assumption by Plaintiff] 


Plaintiff predicates his claim upon the 
fallacious assumption that his medium of 
sale and distribution is the sole and only 
effective means of marketing competitors’ 
products; that he is the only stabilizing in- 
fluence in such free distribution and com- 
petition; and that his removal necessarily 
results in a monopoly by defendant. How- 
ever, exclusion of plaintiff as an intermedi- 
ary in the distribution of the products is no 
indication that American competitors were 
deprived of means to obtain distribution 
of their product in Mexico. It does not 
follow that all companies must use plain- 
tiff’s agency. Such a discontinuance of this 
medium of distribution might have been re- 
placed with other distributors or with di- 
rect contact with consumers and the public’s 
opportunity to purchase these products may 
have contained as effectively and conven- 
iently as before. 


The fact that plaintiff handled 80% of 
the sales of such equipment in Mexico could 
readily stem from the fact he was agent for 
the four largest companies engaged in the 
manufacture of gas regulating equipment 
and related apparatus. Defendant, as plaintiff 
alleges, is the world’s largest manufacturer 
of such products and as such undoubt- 
edly has a monopoly on its product. There 
is no allegation that American competitors, 
other than the four named, discontinued 
their business or curtailed their business in 
Mexico because of the defendant’s activities. 
If the cancellation of his contracts by the 
four named companies affected his business 
adversely it is because these four handled 
the greatest volume. No facts are alleged 
from which the court can construe the effect 
of such alleged conspiracy to result in an 
injury to the public since it is not stated 
that the public has been deprived of the 
continued sale and distribution of such 
equipment or suffered any other injury from 
the defendant’s alleged wrongful acts, or 
that there was such a restraint on competi- 
tion as to violate the Act. 


It is alleged the conspiracy existed be- 
tween the defendant corporation and its 
vice-president, Mills, and other unknown 
confederates. A conspiracy must exist be- 
tween two or more persons and the general 
principle is that the acts of the agent are 
the acts of the corporation. As was stated 
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in Arthur v. Kraft-Phenix Cheese Corpora- 
tion, (D. C. Md., 1937) 26 Fed. Supp. 824: 

“And the inclusion of the defendant’s 
agents in the alleged conspiracy would seem 
to be only the basis of a technical rather 
than a substantial charge of conspiracy be- 
cause obviously the agents were acting only 
for the defendant corporation.” 

It has been stated that litigation should 
not be decided on pleadings only. Cases 
of this nature result in long and costly trials, 
and if it appears reasonably certain after 
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due consideration of the questions involved 
that plaintiff cannot sustain his claim, it is 
the duty of the court to dismiss the action. 
The court therefore allows defendant’s mo- 
tion to dismiss Amended Count I of the Com- 
plaint. As to the other counts, the court 
denies defendant’s motion and plaintiff may 
proceed thereon for redress of the alleged 
personal wrongs occasioned him. 


An order not inconsistent with the above 
rulings may be presented for entry by the 
court. 


[7 57,532] Transparent-Wrap Machine Corporation v. Stokes & Smith Company. 
In the Supreme Court of the United States. No. 208. October Term, 1946. February 


3, 1947. 


On writ of certiorari to the United States Circuit Court of Appeals for the Second: 


Circuit. 


The inclusion in a patent license of a clause requiring the licensee to assign improve- 


ment patents is not illegal per se, but the practice has no immunity under the anti-trust 
laws. The condition may give rise to violations of the anti-trust laws. When the district 
court found no violation of the anti-trust laws, and the Circuit Court of Appeals reversed 
the judgment without reaching that question, the Supreme Court reverses the judgment 
and remands the case to the Circuit Court, leaving open the question as to whether the con- 
dition is in this instance so used as to violate the anti-trust laws. 

See the Sherman Act annotated, Vol. 1, | 1270.151. 


Reversing the judgment of the United States Circuit Court of Appeals for the Second 


Circuit, reported at {| 57,464. 


For petitioner: R. Norton Adams. 


For respondent: 


[Nature of Suit and Proceedings Below] 


Mr. Justice Douctas delivered the opinion 
of the Court: This is a suit for a declara- 
tory judgment (Judicial Code § 274d, 28 
U. S. C. § 400) and an injunction, instituted 
by respondent for the determination of the 
legality and enforceability of a provision of 
a patent license agreement. The District 
Court, whose jurisdiction was based on di- 
versity of citizenship (Judicial Code § 24 (1), 
28 U. S. C. § 41 (1)) entered judgment for 
petitioner, holding the provision valid. — F, 
Supp. —. The Circuit Court of Appeals 
reversed by a divided vote, 156 F. 2d 198, 
being of the opinion that the provision in 
question was illegal under the line of deci- 
sions represent by Mercoid Corporation v. 
Mid-Continent Co., 320 U. S. 661. The case 
is here on a petition for a writ of certiorari 
which we granted because of the public im- 
portance of the question presented and of 
the apparent conflict between the decision 
below and Allbright-Nell Co. v. Stanley Hiller 
Co., 72 F. 2d 392, decided by the Seventh 
Circuit Court of Appeals. 
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Samuel E. Darby, Jr.; Virgil W. Woodcock. 


[Patent License Agreement | 


Petitioner, organized in 1934, has patents 
on a machine which bears the trade-mark 
“Transwrap”. This machine makes trans- 
parent packages, simultaneously fills them 
with such articles as candy, and seals them. 
In 1937 petitioner sold and respondent ac- 
quired the Transwrap business in the United 
States, Canada, and Mexico, the right to 
use the trade-mark “Transwrap”, and an 
exclusive license to manufacture and sell the 
Transwrap machine under the patents peti- 
tioner then owned or might acquire. The 
agreement contained a formula by which 
royalties were to be computed and paid. The 
term of the agreement was ten vears with an 
option in respondent to renew it thereafter 
for five year periods during the life of the 
patents covered by the agreement. The 
agreement could be terminated by peti- 
tioner on notice for specified defaults on 
respondent’s part. The provision of the agree- 
ment around which the present controversy 
turns is a covenant by respondent to assign 
to petitioner improvement patents applicable 
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to the machine and suitable for use in con- 
nection with it.’ 


[Breach of Agreement Alleged] 


The parties had operated under the agree- 
ment for several years when petitioner as- 
certained that respondent had taken out 
certain patents on improvements in the ma- 
chine. Petitioner notified respondent that 
its failure to disclose and assign these im- 
provements constituted a breach of the 
agreement and called on respondent to 
remedy the default. When that did not 
occur, petitioner notified respondent that the 
agreement would be terminated on a day 
certain. Thereupon respondent instituted 
this action asking that the provisions re- 
specting the improvement patents be de- 
clared illegal and unenforceable and that 
petitioner be enjoined from terminating the 


agreement.” 
[Cases Cited] 


In a long and consistent line of cases the 
Court has held that an owner of a patent 
may not condition a license so as to tie to 
the use of the patent the use of other ma- 
terials, processes or devices which lie out- 
side of the monopoly of the patent. Motion 
Picture Patents Co. v. Universal Film Mfg. 
Co., 243 U. S. 502; Carbice Corp. v. American 
Patents Dev. Corp., 283 U. S. 27; Leitch Mfg. 
Co. v. Barber Co., 302 U. S. 458; Morton Salt 
Co. v. Suppiger Co., 314 U. S. 488; B. B. 
Chemical Co. v. Ellis, 314 U. S. 495; Mercoid 
Corporation v. Mid-Continent Co., supra; Mer- 
coid Corp. v. Honeywell Co., 320 U. S. 680. 
As stated in Morton Salt Co. v. Suppiger Co., 
supra, p. 492, “.. . the public policy which 
includes inventions within the granted 


1 The relevant portions of this provision read 
as follows: 

“If the Licensee shall discover or invent an 
improvement which is applicable to the Trans- 
wrap Packaging Machine and suitable for use in 
connection therewith and applicable to the mak- 
ing and closing of the package, but not to the 
filling nor to the contents of the package, it 
shall submit the same to the Licensor, which 
may, at its option, apply for Letters Patent 
covering the same. In the event of the failure 
of the Licensor so to apply for Letters Patent 
covering such additional improvements, inven- 
tions or patentable ideas, the Licensee may 
apply for the same. In the event that such addi- 
tional Letters Patent are applied for and are 
granted to the Licensor, they shall be deemed 
covered by the terms of this License Agreement 
and may be used by the Licensee hereunder 
without any further consideration, license fee 
or royalty as above provided. In the event that 
any such additional improvements are patented 
by the Licensee for use in connection with 
Transwrap Packaging Machines, (after the re- 
fusal or failure of the Licensor to apply for 
Patents thereon), the Licensor may, neverthe- 
less have the use but not the exclusive use of 
the same outside of the several territories cov- 
ered by this License Agreement. The expenses 
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monopoly excludes from it all that is not 
embraced in the invention. It equally for- 
bids the use of the patent to secure an ex- 
clusive right or limited monopoly not 
granted by the Patent Office and which it is - 
contrary to public policy to grant.” If such 
practices were tolerated, ownership of a 
patent would give the patentee control over 
unpatented articles which but for the patent 
he would not possess. “If the restraint is 
lawful because of the patent, the patent will 
have been expanded by contract. That on 
which no patent could be obtained would be 
as effectively protected as if a patent had 
been issued. Private business would func- 
tion as its own patent office and impose its 
own law upon its licensees.”” Mercoid Corp. 
v. Mid-Continent Co., supra, p. 667. The re- 
quirement that a licensee under a patent 
use an unpatented material or device with 
the patent might violate the anti-trust laws 
but for the attempted protection of the 
patent. Id. The condemnation of the prac- 
tice, however, does not depend on such a 
showing. Though control of the unpatented 
article or device falls short of a prohibited 
restraint of trade or monopoly, it will not 
be sanctioned. Morton Salt Co. v. Suppiger 
Co., supra. For it is the tendency in that 
direction which condemns the practice and 
which, if approved by a court either through 
enjoining infringement or enforcing the 
covenant, would receive a powerful im- 
petus. 


[Decision of Circuit Court of Appeals] 


The Circuit Court of Appeals was of the 
view that the principle of those cases was 
applicable here and rendered illegal and un- 


of obtaining any such Patents shall be paid by 
the party applying therefor.”’ 

By another provision of the agreement, like- 
wise challenged, it was provided that during 
the term of the license all improvement patents, 
whether secured by petitioner or by respondent, 
were to be included in the terms of the license 
without payment of an additional royalty. The 
petitioner, however, was to have the right to 
use and license the use qf any such improve- 
ments outside the territories covered by the 
agreement. 

2 Petitioner joined issue and filed a counter- 
claim asking that the improvement patents be 
assigned. that the agreement be held terminated 
and that respondent be enjoined from using the 
original or improvement patents. The District 
Court dismissed the complaint, declared the 
agreement terminated and ordered respondent 
to assign the petitioner the improvement pat- 
ents, The Circuit Court of Appeals, on revers- 
ing, held not. only that the provision for the 
assignment of the improvement patents was un- 
lawful but also that petitioner was excused from 
any further performance because respondent had 
repudiated its agreement to assign those patents. 
It remanded the cause to the District Court to 
determine whether petitioner was entitled to 
restitution. 
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enforceable the covenant to assign the im- 
provement patents to petitioner. It stated, 
156 F. 2d, p. 202, “The owner of all prop- 
erty, by withholding it upon any other terms, 
may, if he can, force others to buy from him; 
land is the best example and every parcel of 
land is a monopoly. But it is precisely in 
this that a patent is not like other property; 
the patentee may not use it to force others 
to buy of him things outside its four corners. 
If the defendant gets the plaintiff’s patents, 
it will have put itself in that position, in part 
at any rate, by virtue of the compulsion of 
its own patents.” 


It went on to note that since all improve- 
ment patents would not expire until after 
expiration of petitioner’s patents on the ma- 
chine, the arrangement put respondent at a 
competitive disadvantage. For respondent 
would lose the negative command over the 
art which ownership of the improvement 
patents would have given it. Moreover, re- 
spondent, though able to renew the license 
on conditions stated in the agreement, would 
be irretrievably tied to it so as to be “forced, 
either to cease all efforts to patent improve- 
ments, or to keep renewing the contract in 
order to escape the consequences of its own 
ingenuity.” Jd., p. 203. 


[Patent Right Is Property for Purposes 
of Assignment] 


First. The first difficulty we have with 
the position of the Circuit Court of Appeals 
is that Congress has made all patents as- 
signable and has granted the assignee the 
same exclusive rights, as the patentee. “Every 
application for patent or patent [sic] or any 
interest therein shall be assignable in law by an 
instrument in writing, and the applicant or 
patentee or his assigns or legal representa- 
tives may in like manner grant and convey 
an exclusive right under his application for 
patent or patent to the whole or any speci- 
fied part of the United States.” R. S. § 4898, 
35 U. S. C. Supp. V § 47. The statute does 
not limit the consideration which may be 
paid for the assignment to any species or 
kind of property. At least so far as the 
terms of the statute are concerned, we see 
no difference whether the consideration is 
services (cf. Standard Parts Co. v. Peck, 264 
U. S. 52) or cash, or the right to use another 
patent. 


An improvement patent may, like a patent 
on a step in a process, have great stategic 
value. For it may, on expiration of the basic 
patent, be the key to a whole technology. 
One who holds it may therefore have a con- 
siderable competitive advantage. And one 
who assigns it and thereby loses negative 
command of the art may by reason of his 
assignment have suffered a real competitive 
handicap. For thereafter he will have to 
pay toll to the assignee, if he practices the 
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invention. But the competitive handicap or 
disadvantage which he suffers is no greater 
and no less whether the consideration for 
the assignment be the right to use the basic 
patent or something else of value. That is 
to say, the freedom of one who assigns a 
patent is restricted to the same degree 
whether the assignment is made pursuant to 
a license agreement or otherwise. 

If Congress, by whose authority patent 
rights are created, had allowed patents to 
be assigned only for a specified considera- 
tion, it would be our duty to permit no ex- 


ceptions. But here Congress has made no 
such limitation. A patent is a species of 
property. It gives the patentee or his as- 


signee the “exclusive right to make, use, and 
vend the invention or discovery” for a limited 
period. R. S. § 4884, 35 U.S. C. § 40. That 
is to say, it carries for the statutory period 
“a right to be free from competition in the 
practice of the invention.” Mercoid Corpora- 
tion v. Mid-Continent Co., supra, p. 665. That 
exclusive right, being the essence of the 
patent privilege, is, for purposes of the as- 
signment statute, of the same dignity as any 
other property which may be used to pur- 
chase patents. 


[Improvement Patent Is Legalized Monopoly 
Which Can Be Bought or Sold] 


Second. What we have said is not, of 
course, a complete answer to the position of 
the Circuit Court of Appeals. For the ques- 
tion remains whether here, as in Mercoid 
Corporation v. Mid-Continent Co., supra, and 
its predecessors, the condition in the license 
agreement violates some other principle of 
law or public policy. The fact that a 
patentee has the power to refuse a license 
does not mean that he has the power to grant 
a license on such conditions as he may 
choose. United States v. Masonite Corp., 316 
We Ss Zoey Z207- 

As we have noted, such a power, if con- 
ceded, would enable the patentee not only 
to exploit the invention but to use it to 
acquire a monopoly not embraced in the 
patent. Thus, if he could require all licensees 
to use his unpatented materials with the 
patent, he would have, or stand in a strategic 
position to acquire, a monopoly in the un- 
patented materials themselves. Beyond the 
“limited monopoly” granted by the patent, 
the methods by which a patent is exploited 
are “subject to the general law’. United 
States v. Masonite Corp., supra, p. 277. Pro- 
tection from competition in the sale of un- 
patented materials is not granted by either 
the patent law or the general law. He who 
uses his patent to obtain protection from 
competition in the sale of unpatented ma- 
terials extends by contract his patent 
monopoly to articles as respects which the 
law sanctions neither monopolies nor re- 
straints of trade. 
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_It is at precisely this point that our second 
difficulty with the view of the Circuit Court 
of Appeals is found. An improvement 
patent, like the basic patent to which it re- 
lates, is a legalized monopoly for a limited 
period. The law permits both to be bought 
and sold. One who uses one patent to ac- 
quire another is not extending his patent 
monopoly to articles governed by the gen- 
eral law and as respects which neither 
monopolies nor restraints of trade are sanc- 


tioned. He is indeed using one legalized 
monopoly to acquire another legalized 
monopoly. 


[Owner of Patented ur Unpatented Machine 
May Condition Lease on Assignment of 
Improvements | 


Mercoid Corporation v. Mid-Continent Co., 
supra, and its predecessors, by limiting a 
patentee to the monopoly found within the 
four corners of the grant, outlawed business 
practices which the patent law unaided by 
restrictive agreements did not protect. Take 
the case of the owner of an unpatented ma- 
chine who leases it or otherwise licenses 
its use on condition that all improvements 
which the lessee or licensee patents should 
be assigned. He is using his property to 
acquire a monopoly. But the monopoly, 
being a patent, is a lawful one. The general 
law would no more make that acquisition of 
a patent unlawful than it would the assign- 
ment of a patent for cash. Yet a patent isa 
species of property; * and if the owner of an 
unpatented machine could exact that condi- 
tion, why may not the owner of a patented 
machine? 


[Acquisition of Improvement Patents by 
Owner of Basic Patent Not Unlawful] 


It is true that for some purposes the 
owner of a patent is under disabilities with 
which owners of other property are not 
burdened. Thus where the use of unpatented 
materials is tied to the use of a patent, a 
court will not lend its aid to enforce the 
agreement though control of the unpatented 
article falls short of a prohibited restraint of 
trade or monopoly. Morton Salt Co. v. Sup- 
piger Co., supra. There is a suggestion that 
the same course should be followed in this 
case since the tendency of the practice we 
have here would be in the direction of con- 
centration of economic power that might run 
counter to the policy of the anti-trust laws. 
The difficulty is that Congress has not made 
illegal the acquisition of improvement pat- 
ents by the owners of a basic patent. The 
assignment of patents is indeed sanctioned. 
And as we have said, there is no difference 
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in the policy of the assignment statute what- 
ever consideration may be used to purchase 
the improvement patents. And apart from 
violations of the anti-trust laws to which we 
will shortly advert, the end result is the same 
whether the owner of a basic patent uses a © 
license to obtain improvement patents or 
uses the wealth which he accumulates by 
exploiting his basic patent for that purpose. 
In sum, a patent license may not be used 
coercively to exact a condition contrary to 
public policy. But what falls within the 
terms of the assignment statute is plainly 
not per se against the public interest. 


[Monopoly Created by Improvement Patent 
Is Lawful) 


It is, of course, true that the monopoly 
which the licensor obtains when he acquires 
the improvement patents extends beyond 
the term of his basic patent. But as we 
have said, that is not creating by agreement 
a monopoly which the law otherwise would 
not sanction. The grant of the improvement 
patent itself creates the monopoly. On the 
facts of the present case the effect on the 
public interest would seem to be the same 
whether the licensee or the licensor owns 
the improvement patents. 


[Clause Does Not Appear to Diminish 
Incentive | 


There is a suggestion that the enforcement 
of the condition gives the licensee less in- 
centive to make inventions when he is bound 
to turn over to the licensor the products of 
his inventive genius. Since the primary aim 
of the patent laws is to promote the progress 
of science and the useful arts (United States 
v. Masonite Corp., supra, p. 278 and cases 
cited), an arrangement which diminishes the 
incentive is said to be against the public 
interest. Whatever force that argument might 
have in other situations, it is not persuasive 
here. Respondent pays no additional royalty on 
any improvement patents which are used. 
By reason of the agreement any improve- 
ment patent can be put to immediate use and 
exploited for the account of the licensee. 
And that benefit continues so long as the 
agreement is renewed. The agreement thus 
serves a function of supplying a market for 
the improvement patents. Whether that op- 
portunity to exploit the improvement patents 
would be increased but for the agreement 
depends on vicissitudes of business too con- 
jectural on this record to appraise. 


[Patent License Conditioned on Assignment 
of Improvement Patents Could Violate 
Anti-Trust Laws] 

Third. We are quite aware of the possi- 
bilities of abuse in the practice of licensing 


3See James v. Campbell, 104 U. S. 356, 358; 
Hollister v. Benedict Mfg. Co., 113 U. S. 59, 67; 
Cramp & Sons Co. v. International Curtis Co., 
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246 U. S. 28, 39-40; United States v. Dubilier 
Condenser Corp., 289 U. S. 178, 187. 
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a patent on condition that the licensee assign 
all improvement patents to the licensor. 
Conceivably the device could be employed 
with the purpose or effect of violating the 
anti-trust laws. He who acquires two 
patents acquires a double monopoly. As 
patents are added to patents a whole in- 
dustry may be regimented. The owner of a 
basic patent might thus perpetuate his con- 
trol over an industry long after the basic 
patent expired. Competitors might be 
eliminated and an industrial monopoly per- 
fected and maintained.* Through the use of 
patent pools or multiple licensing agree- 
ments the fruits of invention of an entire 
industry might be systematically funneled 
into the hands of the original patentee. See 
Umited Shoe Machinery Co. v. La Chapelle, 
212 Mass. 467, 99 N. E. 289. 


A patent may be so used as to violate the 
anti-trust laws. Standard Sanitary Mfg. Co. 
uv, United States, 226 U. S. 20; United Shoe 
Machinery Corp. v. United States, 258 U. S. 
451; Ethyl Gasoline Corp. v. United States, 
309 U. S. 436; United States v. Masonite Corp., 
supra. Such violations may arise through 
conditions in the license whereby the licensor 
seeks to control the conduct of the licensee 
by the fixing of prices (Ethyl Gasoline Corp. 
v. Umited States, supra; United States v. 
Masonite, supra) or by other restrictive prac- 
tices. United Shoe Machinery Corp. v. United 
States, supra. Moreover, in the Clayton Act, 
38 Stat. 730, 731, 15 U. S. C. §14, Congress 
made it unlawful to condition the sale or 
lease of one article on an agreement not to 
use or buy a competitor’s article (whether 
either or both are patented), where the 
effect is “to substantially lessen competition 
or tend to create a monopoly’. See Inter- 
national Business Machines Corp. v. United 
States, 298 U. S. 131. Congress, however, 


4See Patents and Free Enterprise, Monograph 
No. 31, Investigation of Concentration of Eco- 
nomic Power, Temporary National Economic 
Committee, 76th Cong., 3d Sess., chs. V & VII; 
Wood, Patents and Antitrust Law (1941), chs. 
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has made no specific prohibition against con- 
ditioning a patent license on the assignment 
by the licensee of improvement patents. But 
that does not mean that the practice we have 
here has immunity under the anti-trust laws. 
Indeed, the recent case of Hartford-Empire 
Co. v. United States, 323 U. S. 386, 324 U. S. 
570, dramatically illustrates how the use of 
a condition or covenant in a patent license 
that the licensee will assign improvement 
patents may give rise to violations of the 
anti-trust laws.” 


[No Violation of Anti-Trust Laws 
Found Below] 


The District Court found no violation of 
the anti-trust laws in the present case. The 
Circuit Court of Appeals did not reach that 
question. Hence it, as well as any other 
questions which may have been preserved, 
are open on our remand of the cause to the 
Circuit Court of Appeals. 


[Condition as to Assignment of Improvement 
Patents Not Illegal Per Se] 


We only hold that the inclusion in the 
license of the condition requiring the licensee 
to assign improvement patents is not per se 
illegal and unenforceable. 

Reversed. 


Mr. Justice Black, Mr. Justice RUTLEDGE, 
and Mr. Justice BuRToN would affirm the judg- 
ment for the reasons set forth in the opinion 
of the Circuit Court of Appeals. 


Mr. Justice Murpuy is of the view that 
the judgment below should be affirmed. He 
believes that the Court’s decision in this case 
unduly enlarges the scope of patent monopo- 
lies and is inconsistent with the philosophy 
enunciated in Mercoid Corporation v. Mid- 
Continent Co., 320 U. S. 661, and similar 
cases. 


3 & 4; Marcus, Patents, Antitrust Law and 
Antitrust Judgments through Hartford-Empire. 
(1946) 34 Georgetown L. J. 1. 

5 See note 45 Col. L. Rev. 601. 
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[f] 57,533] State of Missouri, On the Information of J. E. Taylor, Attorney General, v. 
American Insurance Company, et al. 


In the Supreme Court of Missouri, en banc, No. 36,724. Filed December 30, 1946. 


_ The Missouri Anti-Trust and Insurance Rating Acts are not violated by the actions of 
insurance companies in creating and maintaining an audit bureau, joining in litigation, 
organizing and maintaining associations for the purpose of promoting reforms in the 
business, entering into agreements limiting agents’ commissions, and forming pools for 
the insuring of oil properties and other ventures of a hazardous nature. Such agreements 
and procedures are authorized by the Insurance Rating Act, which controls over the Anti- 
Trust Act where the two acts are repugnant. 


See the Missouri anti-trust statutes, Vol. 2, ] 8475.025. 


For informant: J. E. Taylor, Attorney General; Geo. W. Crowley, Assistant Attorney 
General; and Robert L. Hyder, Assistant Attorney General; all of Jefferson City, Mo. 


For respondents: Homer H. Berger, Kansas City, Mo.; Fred L. Williams, St. Louis, Mo. 


The opinion of WESTHUES and DALTon, Commissioners, is adopted as the opinion of the 
court en banc. All of the judges concur, except GANTT, J., not sitting. 


[Digest] Action in the nature of quo 
warranto to oust or otherwise punish one 
hundred and twenty-two stock fire insurance 
companies for alleged violations of Missouri 
Anti-Trust laws, and the misuse and abuse 
of corporate franchises. 


No Violation of Anti-Trust, Rating Statutes 


The respondents are charged with violat- 
ing Section 5972 of the Insurance Rating 
Act, which prohibits agreements between 
insurance companies to maintain rates fixed 
by a rating bureau. The court holds that 
the maintenance of an audit bureau for the 
purpose of determining whether the rates 
filed by the rating bureau and approved by 
the Superintendent of Insurance are being 
charged is a compliance with the statute, 
and not a violation of it. 

The court further holds that the mainte- 
nance of an audit bureau does not consti- 
tute a violation of the Anti-Trust Statutes, 
since the maintenance of such a bureau is 
authorized by the Rating Act, a later en- 
actment. The provision in Section 8317 of 
the Anti-Trust Act that the use of rate 
schedules furnished by any bureau employed 
by any other insurance company shall be 
prima facie evidence of membership in a 
pool or trust in violation of the statute is 
held to be controlled by Section 5971 of the 
Rating Act, which requires the maintenance 
of a public rating record, Section 5972, which 
permits use of a public rating record, and 
Section 5973 which provides that all com- 
panies having membership in a rating bureau 
can charge only the rates shown by their 
own rating record. Where two acts are re- 


pugnant, the later act operates to the extent 
of the repugnancy to repeal the first. 

The court further holds that joining in 
litigation and following the same practices 
and procedures is no evidence of an unlaw- 
ful combination in violation of the statute, 
inasmuch as all suits of identical nature re- 
quire the same procedure. 


The organization and maintenance by the 
companies of certain bureaus and associa- 
tions for the purpose of promoting reforms 
in underwriting control of expenses, the 
ethical conduct of the business, and the use 
of uniform forms is held not to show an 
agreement in violation of the provisions of 
the Rating Act or of the Anti-Trust Statutes. 

The agreements among the companies 
concerning limitations on agents’ commis- 
sions are held not to violate the provisions 
of the Rating Act or the Anti-Trust Stat- 
utes, since these acts do not prohibit agree- 
ments providing uniform commissions to 
agents. Such agreements do not tend to 
lessen full and free competition in rates of 
insurance. 

The formation by the companies of pools 
for the insuring of oil properties and other 
ventures in which the hazard is unusually 
great is held not to constitute a violation of 
the provision of the Anti-Trust Statute re- 
lating to pools. Such arrangements are ex- 
pressly authorized by Section 5927 of the 
Rating Act, which is controlling, 


Companies Liable for Bribery 


The insurance companies are held liable, 
and fines are assessed on the charge of 
bribery of a state insurance official. 
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U.S. v. Union Carbide and Carbon Corp., et al. 


[1 57,534] United States v. Union Carbide and Carbon Corporation et al. 


In the United States District Court for the District of Colorado. Criminal No. 11002. 
Filed January 28, 1947. 

In an indictment charging conspiracy under Section 1 of the Sherman Anti-Trust Law, 
it is not necessary to allege with technical precision all of the elements essential to the 
commission of the substantive offense. An indictment charging defendants with a con- 
spiracy to fix sale prices of ferrovanadium and vanadium oxide, and purchase prices of 
vanadium bearing ores, and setting forth in detail the continuing agreement and actions 
among defendants, is held sufficient. Motion to dismiss overruled. 


See the Sherman Act Annotations, Vol. 1, {| 1630.225. 
Attorneys for plaintiff: Thomas J. Morrissey, U. S. Attorney; George B. Haddock, 


Daniel B. Britt, Gerald E. McAuliffe, David J. Clarke, Charles L. Whittinghill, Special 
Assistants to the Attorney General. 


Attorneys for defendants: White & Holland, Denver, Colorado; Lewis & Grant, 
Denver, Colorado; Grant, Shafroth & Toll, Denver, Colorado; Chadbourne, Wallace, Parke 


& Whiteside, New York, N. Y. 


Memorandum on Motions of the Defendants 
to Dismiss Count 2 of the Indictment 


[Facts] 


J. Foster Symes, District Judge: This is 
an indictment under §1 of the Sherman 
Anti-Trust law, the pertinent part of which 
reads as follows: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
* * * jis hereby declared to be illegal * * *."’ 


The indictment names six corporations and 
five individuals as defendants. 


The two motions to dismiss filed on be- 
half of the defendants go to Count two only, 
alleging that it does not state facts sufficient 
to constitute an offense, nor does it charge 
an offense with sufficient clarity to advise 
the defendants of the charge which they 
have to meet, and to enable them to prop- 
erly prepare their defense. That it does not 
charge an offense with sufficient certainty 
and definiteness, so that the trial would not 
be an effective bar to future proceedings on 
account of the same transactions. 


Count two charges a conspiracy to fix 
prices of the sale of ferrovanadium and 
vanadium oxide and purchases of vanadium- 
bearing ores in restraint of interstate trade 
and commerce. The defendants also claim 
that the allegations are insufficient to charge 
an offense under § 1 of the Act (supra). 


[Cases Cited] 


The broad coverage of the Sherman Act is 
well illustrated in the opinion in United 
States v. American Medical Ass’n., 110 Fed. 
(2d) 703, where Judge Groner points out 
that “trade” was not necessarily confined 
“to transportation and the buying, selling, or 
exchanging of commodities and in any case was 
not intended to apply to any employment or 
ae carried on by the ‘learned profes- 
sions’ ”’. 
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In Wong Tai v. United States, 273 U.S. 77, 
the court held that to comply with the Sixth 
Amendment an indictment must be suffi- 
ciently specific to advise the defendant of 
the nature and cause of the accusation, so 
that he may meet it, and after judgment be 
able to plead the record and judgment in 
bar of a further prosecution for the same 
offense. And that in an indictment for con- 
spiracy to commit an offense in which the 
conspiracy is the gist of the crime, it is not 
necessary to allege with technical precision 
all the elements essential to the commission 
of the offense which is the object of the 
conspiracy, or to state such object with the 
detail that wotild be required in an indict- 
ment for committing the substantive offense. 

United States v. Trenton Potteries, 273 
U. S. 392 and U. S. v. Trans-Missouri Freight 
Ass’n., 166 U. S. 290, hold the crime is com- 
plete with the act of conspiring. Overt acts 
need not be alleged, other than essential to 
establish the jurisdiction of the court. See 
also Rule 7(c), Rules of Criminal Procedure. 


[Allegation Under Count 2] 


Count 2 starts with paragraph 44 on page 
21, and alleges a continuing agreement and 
unlawful combination, etc., to fix prices for 
the sale of ferrovanadium, vanadium oxide, 
and the purchase of vanadium-bearing ore, 
which is in restraint of interstate commerce 
in violation of §1 (supra), and alleges a 
continuing agreement and concert of action 
among the defendants. 


[Terms of Agreement Listed] 


That the terms of the agreement are, 
among others, that the defendants establish 
and maintain uniform and arbitrary prices 
at which vanadium-bearing ore is purchased 
by the defendants from miners and owners 
thereof. That to effectuate the combination 
and conspiracy the defendants have caused 
the price of said metals to be maintained at 
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artificially and unreasonably high levels, and 
have maintained the prices paid for such 
ores to independent owners at unreasonably 
low and artificial levels, and deprived miners 
of a competitive market for their ores. 


[Additional Information Contained in 
Paragraph 44] 


Furthermore, paragraph 44 states the time 
of the offenses as beginning in 1933 and con- 
tinuing up to the date of the presentation of 
the indictment. 


Paragraphs 1 to 13, inclusive, 22 to 35, 
inclusive, and 44 describe the defendants, 
and paragraph 44 states where the con- 
spiracy was carried out, to wit, the District 
of Colorado in the United States. 


[Cases Cited] 


In Wong Tai v. United States (supra), it is 
held (p. 81): 


“It is well settled that in an indictment for 
eonspiracy to commit an offense—in which the 
conspiracy is the gist of the crime—it is not 
necessary to allege with technical precision all 
the elements esSential to the commission of the 
offense which is the object of the conspiracy’’ 
(citing cases), ‘‘or to state such object with the 
detail which would be required in an indictment 
for committing the substantive offense’’, (citing 
authorities). ‘In charging such a conspiracy 
‘certainty to a common intent, sufficient to 
identify the offense which the defendants con- 
spired to commit, is all that is necessary’ ’’. 


(Citing cases). 


The rules in regard to conspiracy under 
the Sherman Act have been the object of 
consideration and ruling in so many cases 
that it is unnecessary to turn to authorities 
that do not actually involve the Sherman 
Act itself, especially cases which consider 
only indictments charging the substantive 
offense. The Fontana case, 262 Fed. 283, 
cited by the defendants, did not involve con- 
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spiracy. The same is true of White v. Umited 
States, 67 Fed. (2d) 71. 

In the Frankfort Distilleries case, 144 Fed. 
(2d) 824, it is said, p. 832: 
“And if the allegations in respect to the man- 
ner and means of effecting the object of the 
combination and conspiracy are not set forth 
in sufficient detail, the remedy is to apply for 
a bill of particulars’’. Citing Glasser v. U. S., 
315 U.S. 60. 


[Coverage of Indictment Discussed] 


The indictment cannot be said to be too 
brief, in view of the fact that each defendant 
is described in detail and his or its part well 
set forth, even to such details as to who owns 
stock control of each defendant corporation, 
and likewise the individual defendants are 
described as officers or employees of the 
corporations, and their particular duties as 
such are described. Other allegations are 
set forth under separate heads, one of which 
contains a detailed description of vanadium, 
its uses and users, and the sources from 
which it is obtained, the background of the 
industry, the part it played during the war 
period, and distinct allegations as to the 
control of the industry. 

And beginning with paragraph 40 the de- 
tails of the continuing agreement and action 
among the defendants are set forth in detail, 
taking up three pages of the indictment. 
And paragraph 41 following describes in 
detail the things which the defendants “regu- 
larly and continuously have done * * * which 
they agreed to do as aforesaid, and more 
specifically, have done”, etc. 


[Motion to Dismiss Count Two Overruled) 


In conclusion, applying the authorities 
(supra), to this indictment, we come to the 
conclusion that Count two of the indictment 
is sufficient and requires that the motions 
to dismiss Count two should be, and hereby 


are, overruled. 


[7 57,535] Inthe Matter of Motions to Quash Subpoenas Duces Tecum by United 
Shoe Machinery Corporation, B. B. Chemical Co., Fred W. Mears Heel Co., Inc., Boston 
Blacking Co., Security Eyelet Co., United Last Co., Turner Tanning Machinery Co., 
Littleway Process Co., and United Shoe Repairing Machine Co. 


In the United States District Court, District of Massachusetts. 


January 24, 1947. 


Misc. Civil No. 7262. 


A motion to quash a subpoena duces tecum will be allowed, and the subpoena quashed, 


where it appears that the subpoena constitutes an unreasonable search and seizure within 
the Fourth Amendment to the Constitution. The subpoenas in question are so broad and 
sweeping as to compel deliverance of practically all of the movants’ files, as well as in- 
formation concerning all related concerns and all concerns having a financial interest in 
movants. 

See Sherman Act annotations, Vol. 1, {} 1630.156. 

For Movants: Choate, Hall and Stewart, Boston, Mass. 


For United States: Wendell Berge, Assistant Attorney General, Washington, D. C., 
Grant W. Kelleher, Special Assistant to the Attorney General, C. W. Rowley, Jr., Special 
Attorney, Edward M. Feeney, Special Attorney, and George F. McInerny, Special Attorney, 


all of Boston, Mass. 
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In Re: Motions to Quash Subpoenas Duces 
Tecum Retumable Before the Grand 
Jury on February 10, 1947 


[Nature of Action] 


SWEENEY, J.: Motions to quash have been 
filed by each of the above named movants. 
Each of them has been served with a sub- 
poena duces tecum, returnable February 10, 
1947, before a Grand Jury, directing them to 
bring with them “the material designated 
in the annexed list”. The annexed list com- 
prises 14 pages of designations. 


[Facts] 


The United Shoe Machinery Corporation 
is the owner of all of the stock of the other 
movant corporations. In addition thereto, 
the United Shoe Machinery Corporation, 
which will hereinafter be referred to as 
“United”, owns 100% of the voting power 
in about 35 other corporations situated all 
over the world, and at least 50% of the vot- 
ing power in another 25 corporations situ- 
ated both in the United States and in foreign 
countries. Broadly, the business of United 
is manufacturing and dealing in, either by 
sale or by lease, machinery for the manu- 
facture and repair of footwear, and certain 
materials and supplies for servicing such 
machinery. It maintains service offices 
throughout the United States in 44 different 
cities, and has 30 manufacturing plants 
situated throughout the United States. It 
maintains files in all of its manufacturing 
plants and in many of its service offices. 


[Allegations ] 


The movants allege that the subpoenas in 
question are so broad and sweeping as to 
compel them to deliver up practically their 
entire files from all their offices and plants 
to the Grand Jury. They urge that this 
will call for the surrender of approximately 
60,000,000 separate documents, and that the 
weight of these documents would be about 
550 tons. They further allege that the sur- 
render of all of these papers, gathered from 
all over their business empire, to be left 
with the Grand Jury for an indeterminate 
length of time, would cause a complete 
stoppage of their business and resulting in- 
jury, not only to the corporations, but to 
the public. 


[Cases Cited] 


An order for the production of books and 
papers may constitute an unreasonable search 
and seizure within the Fourth Amendment 
to the Constitution. Hale v. Henkel, 201 
U. S. 43; American Tobacco Co. v. United 
States, 147 F. (2d) 93. In Hale v. Henkel, 
supra, the United States Supreme Court held 
that the validity of a subpoena duces tecum, 
on attack, must depend upon the reason- 
ableness of the order. In Brown v. United 
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States, 276 U. S. 134, the Court recognized 
the rule laid down in Hale v. Henkel, supra, 
but held the Brown case to be not covered 
by it. Applying the test of reasonableness 
to the subpoenas duces tecwm in question, all 
of which are identical, I find that they are 
violative of the Fourth Amendment to the 
Constitution in that they are so broad and 
sweeping as to compel deliverance of prac- 
tically all of the corporations’ files, for an 
indefinite period of time to the Grand Jury. 
This is not a reasonable order. 


[Justification in Corporations Assertions] 


I have only to refer to one or two matters 

contained in the list to demonstrate how 
wide and sweeping is the call for material, 
and how justified the corporations are in 
asserting that they will have to deliver 
practically all of their files to the Grand 
Jury. Paragraph J of the annexed list reads 
as follows: 
“The original and all amendments to the char- 
ters, agreements and articles of association, 
agreements and articles of partnership, certifi- 
eates of incorporation, constitutions, ‘‘by-laws 
and rules and regulations of The Corporation 
and of all related concerns’’. (Italic is mine.) 
If “all related concerns” meant only the 
other 8 corporations, or some of the 70 other 
corporations which are alleged to be owned 
and controlled by the United Shoe Ma- 
chinery Corporation, we would have one 
proposition to consider which, in and of. it- 
self, might be open to attack. But appended 
to the first page of the annexed list is a 
definition of what the Government under- 
stands the words “related concerns” to 
mean. That definition says that the words 
“related concerns” shall be deemed to in- 
clude: ; 

“‘(a) All businesses, firms, concerns and cor- 
porations, whether foreign or domestic, which, 
at any time since January 1, 1920, directly or 
indirectly, have controlled The Corporation, or 
to whose contro] The Corporation has been sub- 
ject, or which have owned more than 5% of the 
voting stock of The Corporation, or which have 
shared in the profits of The Corporation or of 
any other related concern, or which have had a 
financial interest in The Corporation. 


“(pb) * * #7 


Thus, we see that, in addition to seeking the 
charters, etc., of the movants and possibly 
70 other corporations owned and controlled 
by United, it also includes the following, 
ranged over a period of 26 years: 


1. Concerns which have controlled The 
Corporation. 

2. Concerns to whose control The Cor- 
poration has been subject. 

3. Concerns which have owned more than 
5% of the voting stock of The Cor- 
poration. 

4. Concerns or persons who have shared 
in the profits of The Corporation. 
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5. Concerns or persons who have shared 
in the profits of any other related con- 
cern. 


6. Concerns which have had a financial 
interest in The Corporation. 


Thus, “related concerns” would seem to in- 
clude not only those which have controlled 
The Corporation, but any person or corpora- 
tion who has owned more than 5% of the 
voting stock of The Corporation, and any 
person who has shared in any profit of The 
Corporation (such as a stockholder receiving 
a dividend). The last classification, that is, 
anyone who has had a financial interest in 
The Corporation, is certainly a broad, sweep- 
ing, and very vague description. It cer- 
tainly cannot refer to stockholders since 
they are covered in the prior classification. 
This description is so vague as to be mean- 
ingless. 

If the charters, and lists of officers and 
directors and shareholders, were the only 
things which were required to be furnished 
as to “related concerns”, it might be said 
that such an order in the subpoena was 
valid because it presupposed compliance 
with the supoena, within their ability to 
comply, but the offending words “related 
concerns” and the definition thereof con- 
tinue throughout the entire annexed list and 
are so broad and sweeping as to compel the 
ruling that they constitute an unreasonable 
search and seizure in violation of the Fourth 
Amendment to the Constitution. 


Another demand which is so sweeping 
and broad as to render it invalid arises under 
Paragraphs V, VI, and VII, of the annexed 
list, wherein reference is made to Schedules 
A, B, and C, attached to the annexed list. 
Schedule A refers to the list of products 
with which the subpoena is concerned; 
Schedule B refers to the list of subject 
matters in 45 categories; and Schedule C is 
a list of about 150 concerns, and ends up 
with three additional designations: 


(1) Customers of The Corporation and 
related concerns... 

(2) Competitors of The Corporation and 
related concerns... 

(3) Predecessors, successors, parents, sub- 
sidiaries and affiliates of any of the 
listed concerns. 


While the forms of Schedules A, B, and C, 
seem to designate with particularity certain 
matters pertaining to The Corporation’s 
business which they want to investigate, a 
careful reading of the Schedules shows that 
they are, in fact, all-inclusive. For example, 
Schedule A, listing the products made by 
the movants with which the Government is 
concerned, is as follows: 


1. Shoe machinery and components thereof; 


Court Decisions 
In the Matter of United Shoe Machinery Corp. et at. 


4 


58,423 
2. Leather working machinery and com- 
ponents thereof; 
3. Tanning machinery and components 
thereof; 
4. Sewing machinery and components 
thereof; 
5. Leather finishing machinery and com- 
ponents thereof; 
6. Material used in the operation of shoe 


machinery, including but not limited to 
shoe machinery parts, abrasives, lubri- 
cants, awls, needles, lasts and dies; and 
machinery for the manufacture thereof ; 

7. Material used in the fabrication and 
finishing of leather and shoes, includ- 
ing but not limited to leather, rubber, 
adhesives, waxes, inks, dyes, finishes, 
nails, tacks, slugs, wire, thread, shoe 
boxes, eyelets, heels, laces, soles, in- 
soles, welts, linings, shanks, counters, 
box toes and felts; and machinery for 
the manufacture thereof, 


This list, in fact, designates everything that 
the movants manufacture. Similarly, Sched- 
ule B, which lists 45 subject matters, com- 
mencing with cartels and ending with 
“Alleged violations of the antitrust laws” :— 
while in form this is a list of subject matters 
to be investigated, it, nevertheless, covers 
about every conceivable angle of attack 
under the antitrust laws. Schedule C, which 
purports to designate about 150 concerns, 
nevertheless includes every concern with 
which the corporations have ever done busi- 
ness by reason of the inclusion of the last 
three items referring to customers, com- 
petitors, predecessors, successors, parents, 
subsidiaries and affiliates of any of the listed 
concerns. 


[Subpoenas Constitute Violation of Fourth 
Amendment to Constitution | 


While I recognize that it is the duty of a 
lower court not to take any unnecessary 
initiatory action which would be likely to 
impede investigations or obstruct the im- 
partial administration of justice, neverthe- 
less I feel that these subpoenas are so wide 
and sweeping as to show on their face a 
violation of the Fourth Amendment to the 
Constitution. The annexed list is permeated 
with the invalid broad and sweeping de- 
mands, and no cutting-away or pruning of 
the bad parts is possible. In reaching the 
decision to quash these subpoenas, I have 
considered only the matters referred to 
above, and specifically have not taken into 
consideration the magnitude of the investi- 
gation sought nor the long period of time 
covered by the proposed investigation. 


[Subpoenas Quashed] 


The motions to quash the subpoenas are 
allowed, and the subpoenas are quashed. 
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[1 57,536] United States v. Union Carbide and Carbon Corporation et al. 
In the United States District Court for the District of Colorado. Criminal No, 11002. 


Filed February 12, 1947. 


Motions for bills of particulars are granted as to the paragraphs of the motion con- 
fessed by the plaintiff and to identify and define with greater particularity certain mills, 
companies, owners, acts, and agreements mentioned generally in the indictment. 


See Sherman Act annotations, Vol. 1, f] 1630.355. 


Attorneys for plaintiff: Thomas J. Morrisey, U. S. Attorney; Gerald E. McAuliffe. 


Anti-Trust Division. 


Attorneys for defendants: Lewis & Grant; Grant, Shafroth & Toll; and White & 


Holland, all of Denver, Colo. 


Memorandum on Defendants’ Motions for 
Bill of Particulars. 


[Facts] 


J. Foster Symes, District Judge: Two 
motions have been filed for a bill of particu- 
lars by two groups of the defendants respec- 
tively in the above-entitled action. The 
motions are identical and for brevity we 
consider one motion only, to wit, that filed 
by defendants Union Carbide and Carbon 
Corporation and United States Vanadium 
Corporation, et al. 

At the argument the Government con- 
fessed paragraphs 1, 2, 3, 4 and 5 of this 
motion, which are accordingly granted. 

Preliminarily it may be observed that the 
motions call for detailed information of 
most all facts alleged in the indictment 
irrespective of the merits. Obviously many 
are without merit, the information called for 
being in the knowledge of defendants. 

For the nature of this action and the 
charges reference is made to the indictment, 
which it is not necessary to repeat here. 
Count one of the indictment charges a con- 
spiracy to monopolize in violation of § 2 of 
the Sherman Act, and Count two charges 
conspiracy to fix prices in violation of §1 of 
the Sherman Act. 


[Purpose of Bill of Particulars] 


Starting with the settled rule that the 
purpose of a bill of particulars is to inform 
the defendants in a criminal case of the 
nature of the cause of action to define the 
issues to be tried, so that the defendants 
may prepare a defense, and that the trial 
will make it a defense of any other action. 
The granting or denial of a motion for a 
bill of particulars rests in the sound dis- 
cretion of the trial court. A factor I have 
always considered is that irrespective of the 
strict rights of the defendants, a bill of 
particulars aids the court in the conduct of 
the trial, especially where the issues are as 
involved as in this case. 


[Indictment] 


The first 39 paragraphs of the indictment 
relate to both counts. The first 11 para- 
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graphs name the defendants, as the Govern- 
ment contends, with such particularity that 
no questions are raised as to what corpo- 
rations or individuals are indicted. The 
different positions that the individual de- 
fendants hold, and have held in the defend- 
ant corporations during the time covered by 
the indictment are clearly set forth. Then 
follows in paragraphs 12 and 13 the charge 
that the defendants have been actively en- 
gaged in directing the affairs of the corpo- 
rate defendants, and that the corporations 
acted solely through their officers and em- 
ployees, including the individual defendants. 


Paragraphs 14 to 21 described the nature 
of the vanadium business, its uses, the 
sources of the ore. Paragraphs 22 to 32 
following describe the industry in great 
detail, i. e., how the corporate defendants 
entered the business and the sources of 
their ore, where the mills are constructed 
or acquired, including independent mills, 
and a reference to the markets in which 
oxide produced by independents was sold. 
Next the effect of the war on the industry 
is described, and in paragraphs 36 to 39, 
inclusive, the percentages of ownership 
production and sale of vanadium oxide and 
ferrovanadium in the United States through 
the years, 

Paragraph 40 charges directly, and in no 
uncertain language, that the defendants 
“have knowingly entered into and engaged in a 
combination and conspiracy to monopolize inter- 
state, and foreign trade and commerce in 
ferrovanadium, vanadium oxide, and vanadium- 
bearing ore, in violation * * * of the Act * * *.”' 


It then states: 

“Said combination and conspiracy has consisted 
of a continuing agreement and concert of action 
among the defendants, the substantia] terms of 
which have been’’: 


The terms are then given, such as that 
defendants dominate and control the pro- 
duction and sale of vanadium ore by acquir- 
ing ownership or control over substantially 
all of the vanadium ore deposits in Colo- 
rado, Utah, New Mexico and Arizona by 
purchasing or acquiring control, or sub- 
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stantial control, of vanadium oxide in the 
United States, and refusing to sell the same 
to other producers, entering into annual 
contracts with the principal purchasers of 
ferroyanadium, etc., by hindering, deterring 
and preventing competition from independ- 
ent oxide producers in the various states, 
the elimination and suppression of compe- 
tition between themselves, and with others 
in the business of apportioning and dividing 
sales, assisting each other to maintain their 
control and domination over the production 
and sale of ferrovanadium, etc., fixing arbi- 
trary and uniform prices for the sale of 
ferrovanadium, refraining from competing 
with each other in purchasing ores, and 
that the United States Vanadium Corpora- 
tion utilized its position with the Metals 
Reserve Company during the years 1942, 
1943 and 1944 to eliminate competition from 
small oxide plants in Colorado and Utah 
and promote the acquisition by United 
States Vanadium and Vanadium Corpora- 
tion of America of vanadium-bearing ore 
deposits in Colorado. 


Paragraph 41 follows, charging the de- 
fendants 


“regularly and continuously have done the 
things which they agreed to do as aforesaid 


* * #? 

We fail to see how any further detail of 
sttcch charges as these is necessary, espe- 
cially in view of the fact that by order of 
this court made August 5, 1946, the Govern- 
ment was ordered to furnish to the defend- 
ants 30 days before trial, photostats of all 
papers supplied or obtained from the corpo- 
rations or individual defendants named in 
page 2 of the defendants’ motion for dis- 
covery. 


Further, the record discloses the evidence 
presented to the grand jury in this case 
consisted mostly of records of the defend- 
ants subpoenaed for that purpose, which 
records have been returned to the defend- 
ants, or will be upon request. 


[Cases Cited] 


Tn Untted States v. General Petroleum 
Corporation, 33 Fed. Supp. 95, cited in sup- 
port of the motions, the court distinctly 
held (p. 97), that in cases of conspiracy to 
violate the anti-trust laws: 


“In such prosecutions. if the indictment, con- 
sidering the record history of the case, ade- 
quately states the alleged unlawful combination 
or conspira¢y so as to enable all accused to 
clearly understand it, to properly prepare for 
trial within reasonable time, and to avoid preju- 
dicial surprise at the trial, a court crder requir- 
ing detailed enlargement or expansion of the 
essential ultimate facts sufficiently pleaded may 
operate to cripple and nullify the established 
national policy of prohibiting or treating as 
illegal all contracts or combination of indi- 
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viduals or corporations substantially restrictive 
of free competition, or to fix prices of com- 
modities, in the channels of interstate business.” 


Citing cases. 


The court then points out the generic 

distinction between conspiracies destructive 
of the national economic system of free 
enterprise and those which relate to private 
property rights or personal security, and 
also because of the statutory differentiation 
in conspiracies under the Sherman Act and 
other conspiracies which require overt acts 
in addition to the agreement itself. The case 
further points out (p. 98), the well-known 
rule that: 
“Direct evidence per se rarely ascends to the 
degree of sufficiently establishing a conspiracy 
in any criminal case. It does, when available, 
supply the necessary bases or foundations upon 
which guilt of the offense charged may be prop- 
erly predicated, but it is principally the reason- 
able deductions and irresistable inferences of 
the trier of fact arising from such premises that 
may justify his conclusion of the illegality of 
the questioned joint purpose.”’ 


Citing cases. 


“This is particularly true in outlawed price- 
fixing arrangements between business concerns.” 


Because, as the court states: 


“In such matters the objective, if attained, is 
generally reached by the parties through mutual 
advantages confidentially created rather than 
through the mechanics of formal contracts or 
agreements.”’ 


Citing cases. 


[Motion Granted in Part] 

Applying these rules to the motion in 
question the court holds, and it is ordered 
that: 

In addition to the matters contained in 
paragraphs 1, 2, 3, 4 and 5 of the motion 
confessed by the Government, the Govern- 
ment will comply with the following para- 
graphs of the motion: 

Paragraph 6: Subparagraph A, 

Paragraph 8: Subparagraph A, excepting 
subdivisions (b) and (2) thereof; subdivi- 
sion (2) of subparagraph B; all of sub- 
paragraphs C, F and K and subdivision (1) 
of subparagraph L. 

Paragraph 10: Subdivision (1) of sub- 
paragraph B. 

Paragraph 13: Subparagraphs A and C. 

All of Paragraph 15. 

The motion is also granted as to the fol- 
lowing paragraphs of the indictment and 
no others. 

Paragraph 30: The names and locations 
of various small, independent mills. 

Paragraph 31: The names of the three 
other companies referred to. 
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Paragraph 32: The independent vanadium 
oxide mills referred to only. 

Paragraph 41: Names and addresses of 
“small oxide mills” wherever the term is 
used in this paragraph, and the names and 
addresses of those mills forced to close 
down. (e) The names of the independent 
owners under subdivision (f), and what is 
meant by “nearly all of the vanadium- 
bearing ore bodies”. 

Paragraph 42: (e) The names of inde- 
pendent miners and owners who have had 
to cease mining operations. (g) Facts 
claimed to constitute control, and how used 
to obtain control. 
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Paragraph 43: Specify the acts done in 
the District of Colorado, 


COUNT TWO 


Paragraph 44: Define “continuing agree- 
ment and concert of action” and whether 
written or oral. 

Paragraph 46: (b) State the prices main- 
tained at “unreasonably low and artificial 
levels”. (d) Miners of vanadium-bearing 
ore and owners of mining properties who 
have been deprived of the competitive 
market for their ore. 


[157,537] Keasbey and Mattison Co., et al. v. Federal Trade Commission (No. 9826). 
Norristown Magnesia and Asbestos Company, et al. v. Federal Trade Commission 


(No. 9827). 


Acme Asbestos Covering and Flooring Company, et al. v. Federal Trade Commission 


(No. 9828). 


Plant Rubber and Asbestos Works v. Federal Trade Commission (No. 9829). 


17, 1947 


In the United States Circuit Court of Appeals for the Sixth Circuit. Filed February 


Petition to Review Decision of Federal Trade Commission. 


Petitioners, manufacturers of insulating materials, participate in a patent-licensing and 


merchandising arrangement. 


The Federal Trade Commission issued a cease and desist 


order based on the finding that petitioners’ plan constituted a combination and conspiracy 
to fix and maintain prices, terms, and conditions of sale and distribution of insulating 
materials, in violation of Section 5 of the Federal Trade Commission Act, which declares 
unlawful “unfair methods of competition in commerce.” The court affirms the order of 
the Commission in part, holding that the petitioners’ patent-licensing plan has the effect 
of fixing prices of and restraining competition in unpatented as well as patented materials. 
The order is reversed as to one petitioner, Plant Rubber and Asbestos Works, no evi- 
dence having been presented of participation by this petitioner in a conspiracy. 


See Federal Trade Commission Act annotations, Vol. 2, f 6380.63. 


ae Spek HES in part and setting aside in part Federal Trade Commission Order in 
t. 4613. 


For petitioners: Philip L. Leidy, John Sailer, Pepper, Bodine and Stokes, all of 
Philadelphia, Pa., for Keasbey and Mattison Co.; Albert L. Wolfe, Guy George Gabriel- 
son of New York, N. Y., and Taft, Stettinius and Hollister, of Cincinnati, Ohio, for 
Norristown Magnesia and Asbestos Co.; Cyrus B. Austin, Cadwalader, Wickersham and 
Taft, of New York, N. Y., for Acme Asbestos Covering and Flooring Co.; Herman 
Phleger, Theodore R. Meyer, Moses Lasky, all of San Francisco, Calif., Richard D. 
Daniels of Washington, D. C., for Plant Rubber and Asbestos Works. 


For respondent: Walter B. Wooden, Floyd O. Collins, and W. T. Kelley on the 
brief, all of Washington, D. C. 


Before Hicks, ALLEN, and Martin, Circuit Judges. 


[Nature of the Action] 


ALLEN, Circuit Judge: The petitioner cor- 
porations,* which compete with each other 
in the manufacture, processing, sale and 
interstate distribution of insulating mate- 
rials and insulating articles fabricated there- 
from, were charged with entering into an 


1 Petitioners’ names are abbreviated through- 
out this opinion. 
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agreement with each other and petitioner 
Donald Tulloch, Jr., prior to and during 
the year 1934, for the purpose and intent 
and with the effect of substantially restrict- 
ing and eliminating competition in price and 
otherwise in the sale and distribution of in- 
sulating material and products, including 
asbestos paper, plain and corrugated asbes- 
tos roll board, wool felt and sponge felt 
paper, pipe coverings, boiler jackets, sheets 
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and blocks. Petitioners were found to have 
violated §5 of the Federal Trade Commis- 
sion sAct) ditle, 15,9 Ur SuiGs $41. et «seq, 
which declares unlawful [$45 (a) ] “unfair 
methods of competition in commerce... 
and were ordered to cease and desist from 
the practices described in the findings. 


[Code Under NRA] 


The case arises out of the following facts 
found by the Commission, and for the most 
part uncontradicted. 


On June 26, 1933, the members of the 
asbestos industry, including the petitioner 
corporations, acting under the National In- 
dustrial Recovery Act, formulated a code 
and merchandising plan applicable to the 
sale of their insulating products. All of 
the petitioner corporations were included 
in the Asbestos Paper and Allied Products 
Division of the Asbestos Industry. Peti- 
tioner Tulloch does not manufacture nor 
distribute the products involved, but had 
been connected with the industry since 1922, 
and was secretary manager of the division 
under the code. The petitioners operated 
in accordance with the code, and the mer- 
chandising plan, from November 1, 1933, 
until May 27, 1935. 

The merchandising plan covered all sales 
of pipe covering by members in all parts 
of the United States exccpt a specified zone 
on the Pacific Coast. It established and 
defined classes of buyers and required its 
members to submit the names of their cus- 
tomers to a merchandising committee of the 
division. It was the duty of the commit- 
tee to investigate the lists of customers sub- 
mitted by the members and if the committee 
found such customers to be properly classi- 
fied, they were added to what was known 
as a “Master” classified list which was to 
be available to the members of the division. 
There was a provision for the addition to 
or deletion from such “Master” list by the 
code manager. 


Definitions were established in the mer- 
chandising plan for carload, mixed car, stop- 
over car, and less-than-car-load shipments 
with prohibitions against hiring the trucks 
of customers or renting trucks of customers 
or making allowances for trucking charges 
where the material was picked up at the 
factory or warehouse by customers’ trucks. 
Factory points, metropolitan areas and 
manufacturers’ warehouses were defined and 
units of sale were established. Sales were 
required-to be made at prices derived from 
one standard list price. Price differentials 
were fixed as between different thicknesses 
of covering and different types of construc- 
tion, as between the different geographical 
zones, and as between the various classifica- 
tions of purchasers. Price differentials were 
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fixed for differences in weight of canvas 
used on pipe coverings or waterproof jackets 
and for various types of bands. Procedures 
were established for many details in the 
handling of quotations and shipments as 
well as the treatment of different classes 
of customers following an advance or de- 
cline in price. The method of determining 
warehouse prices was specified. The terms 
of payment, including cash discounts to dif- 
ferent classes of buyers, were fixed. Important 
features of contracts were standardized. 
Consignment of stocks and the selling of 
sub-standard materials below the normal 
selling schedule of the manufacturer were 
prohibited. Territorial zones were defined 
for the purpose of determining freight al- 
lowances and similarly detailed schedules 
applied to other products. 


[Voluntary Agreement to Continue Code] 


Following the decision of the Supreme 
Court in A. L. A. Schechter Poultry Corp. 
v. United States, 295 U.S. 495 (May 27, 1935), 
which declared vital provisions of the 
National Industrial Recovery Act unconsti- 
tutional, certain of the petitioners assisted 
in preparing a voluntary agreement to con- 
tinue many features of the code, including 
the filing of prices and adherence to the 
prices and terms filed. The agreement was 
not approved by the Government and never 
became operative. 


Petitioners Johns-Manville, Norristown, 
Carey, Keasbey & Mattison, and Empire 
filed price schedules with petitioner Tulloch 
under the N. R. A. code, and as manager he 
distributed them for the Asbestos Paper 
Division to other manufacturers. As a re- 
sult of the price filing, prices tended to be- 
come uniform, for each company set its 
prices to meet the published price. 


[Toohey Patent] 


Since September, 1931, an application for 
patent had been pending upon the process of 
manufacturing water-repellent and shrink- 
proof asbestos paper and asbestos pipe cov- 
ering. Johns-Manville had done the 
experimental research and development of 
this patent, and expended about $20,000 
upon it. The patent, No. 1,972,500 (herein- 
after called the Toohey patent), issued Sep- 
tember 4. 1934 to Earl L. Williams and 
Edward Toohey, was assigned to Johns- 
Manville, which gave an exclusive license 
to Tulloch on September 11, 1935. The 
license gave Tulloch the exclusive right to 
sub-license others, and required payment by 
him of $1,250 a year to Johns-Mansville. He 
immediately gave a non-exclusive sub- 
license to Johns-Manville, and then pro- 
ceeded to sub-license the respondents below, 
including all of the petitioners in this court. 
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The essential feature of the Toohey 
patent is that it covers an insulating prod- 
uct into which a wax sizer composed of 
paraffin and other ingredients have been 
beaten, rendering it water-repellant and 
shrink-proof. The invention solved an in- 
dustry problem and created a superior prod- 
uct. However, it is agreed that the various 
products involved in this case which after 
the license were manufactured under the 
Toohey patent, prior to Toohey were manu- 
factured without the use of the sizer, and 
after the issuance of the patent could be, 
and often were, manufactured without using 
the sizer. While he was still manager of 
the Asbestos Paper and Allied Products 
Division under the N. R. A. Code, Tulloch 
had tried to interest members of the indus- 
try in entering into a licensing system and 
merchandising plan. He consulted with 
Johns-Manville and other petitioners as to 
the details of such an agreement, appointed 
an advisory committee with representatives 
of Johns-Manville, Carey, Ruberoid, Norris- 
town, and Keasbey & Mattison, to consider 
a merchandising plan, and called meetings 
of various members of the industry to con- 
sider the matter months before Johns-Man- 
ville issued its exclusive license to him. 


[Merchandising Plan Adopted] 


In connection with the license and sub- 
licenses, a merchandising plan similar to 
that adopted under the N. R. A. code was 
formulated by Tulloch after consultation 
with the petitioners, and put into effect. 
While special conditions were attached to 
the sale of different licensed products, in 
substance the plan among other things, (a) 
fixed the price at which and the conditions 
under which the products were to be sold; 
(b) required uniform classification of cus- 
tomers for pricing purposes; (c) fixed dif- 
ferentials in prices between different classes 
of customers; (d) required contracts for the 
sale of such products to be uniform in sub- 
stance; (e) zoned the country, or large parts 
thereof, into territorial zones for pricing 
purposes and required certain items of such 
products to be sold at delivered zone prices; 
(f) designated standards for the size and 
thickness of certain products and fixed the 
differential in prices between such products 
of different size and thickness; (g) pro- 
vided for equalization of delivered prices 
through freight equalization on standard 
products and designation of certain specific 
cities from which freight should be figured 
in equalizing freight; (h) provided for rigid 
enforcement of the provisions of the mer- 
chandising plan and price schedule and for 
the imposition of penalties for digression; 
(i) required a uniform method of computing 
prices through the use of co-called “Manual 
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of Unit Prices” for pipe covering and in- 
sulating blocks. 


[Commission’s Findings] 


All the licensees conformed to the re- 
quirements of the merchandising plan. 
Changes were made from time to time in 
its provisions as to prices and terms of sale, 
after consideration by and consultation with 
the important members of the industry. The 
Commission found that the merchandising 
plan in general outline and in many details 
was simply a re-establishment with addi- 
tions of the merchandising plan created by 
the petitioners and others under N. R. A. 
It found the principal differences to be large- 
ly a matter of degree rather than principle, 
and stated that the present plan substitutes 
direct price-fixing for price reporting, stops 
some loopholes for competition which 
existed in the N. R. A. plan, and provides 
some direct and effective means of enforce- 
ment. With reference to the combination 
and conspiracy, it found that “The respon- 
dent sub-licensees who did not participate 
in the organization of the licensing system 
could not have remained ignorant of the 
fact that the merchandising plan was being 
administered upon the basis of cooperation, 
agreement, and understanding between and 
among the sub-licensees and the licensor. 
The numerous communications from Mr. 
Tulloch to all his licensees alone make this 
plain, without reference to other negotia- 
tions and meetings.” Its final finding and 
conclusion was “that the license from 
Johns-Manville to Mr. Tulloch was granted 
and the patent-licensing and merchandising 
plan heretofore described was established 
as a part of and as a means of effectuating 
the combination and conspiracy entered into 
and maintained by the respondents herein 
in the manner aforesaid. It further finds 
that the capacity, tendency, and effect of 
said combination and conspiracy and the 
acts and practices performed thereunder and 
in,connection therewith by said respondents 
as set out herein has been, and is, to lessen, 
restrain, and suppress competition in the 
sale and distribution of pipe covering and 
other insulating materials as described herein 
in, among, and between the several States 
of the United States; to fix and maintain 
prices, terms, and conditions of sale for 
such materials and to deprive purchasers of 
such materials of benefits of competition in 
price; to collectively determine and estab- 
lish classifications of customers for pricing 
purposes, and fix and determine price dif- 
ferentials as among such classes; to create 
substantial uniformity in contracts of sale 
and in terms and conditions specified there- 
in; to determine and maintain uniform de- 
livered prices on certain insulating materials; 
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to determine and maintain uniform delivered 
costs to particular purchasers through a 
freight-equalization plan based upon speci- 
fied equalization points; to determine sand 
maintain geographical zones within which 
prices of certain insulating materials were 
made uniform, and using such zones so 
established for pricing purposes; to estab- 
lish standard construction, size, and thick- 
ness specifications of products to facilitate 
price fixing thereon; and otherwise to pro- 
mote and maintain their price-fixing com- 
bination and conspiracy and_ obstruct, 
lessen, and defeat any form of competition 
which threatened the maintenance and pur- 
pose of said combination and conspiracy.” 


The cease and desist order was based upon 
these findings. 


[Contention of Petitioner] 


The petitioners contend that there is no 
evidence of conspiracy to fix or stabilize 
unpatented materials; that the licensing and 
price control under the Toohey patent 
neither caused nor tended to cause suppres- 
sion of competition, that the license control 
exercised under the patent did not unlaw- 
fully restrain. competition, and that the 
order in any case should be set aside 
because all licensees except one had volun- 
tarily abandoned their licenses prior to the 
filing of the complaint. 


Petitioners also contend that the amended 
complaint charges a price-fixing conspiracy 
only as to materials embodying the Toohey 
invention, flexible range boiler jackets and 
accessories, and that it was not alleged that 
the patent-licensing plan and merchandis- 
ing system were established as a means of 
carrying out a conspiracy to restrict coim- 
petition in unpatented insulating materials. 
Hence they urge that the order is broader 
than the amended complaint and should be 
modified. We think that this contention has 
no merit. The complaint avers that the 
petitioners manufacture and sell from eighty 
to minety per cent of the low pressure 
asbestos pipe covering manufactured and 
sold in the United States, and that the 
conspiracy covers both licensed and_ un- 
licensed materials. Certain items are listed 
specifically in a phrase which reads: ‘“Non- 
licensed materials include such items as: 
solid brass, zinc, and lacquered bands, 
flexible range boiler jackets and canvas 
covering.” This provision, petitioners aver, 
limits ‘‘non-licensed materials” to the items 
stated. This contention ignores the use of 
the word “includes,” which clearly indicates 
that other non-licensed materials are cov- 
ered by the amended complaint, as well as 
boiler jackets and accessories. It also 
ignores the allegation that “Both licensed 
and non-licensed materials are embodied, 
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involved and employed in the manufacture, 
use and sale of such covering.” The word 
“embodied” is used in a similar connection 
several times in the amended complaint. 
The bands and the canvas covering which 
are placed on the outside of the products 
involved can hardly be said to be embodied 
in the manufacture of the pipe covering. 
The term “embodied” under this record ap- 
plies to materials and it is so specifically 
interpreted in the phrase of “both licensed 
and non-licensed materials and also of the 
low pressure asbestos covering embodying 
such materials.” This is an additional and 
cogent reason for concluding that the 
amended complaint charges conspiracy with 
reference to nonlicensed materials generally. 


[Contention Rejected] 


Nor are we impressed with the contention 
that in substituting for the word “unli- 
censed” in the complaint the word “non- 
licensed,” which is used for the most part 
in the amended complaint, the Commission 
indicated an intention to limit the charge 
of restraint of trade in unpatented materials 
to range boiler jackets and accessories. 
While Webster’s Dictionary makes a dis- 
tinction between the prefix “un” and the 
prefix “non,” the latter being a more nega- 
tive term than the former, for the purposes 
of this case unlicensed and non-licensed 
have equivalent meanings. They mean that 
the articles which they describe are not 
licensed. The Toohey patent is an article 
patent, whose claims are covered by the 
sub-license agreements. Whatever product 
involved herein is not licensed or “non- 
licensed” for the purpose of this contro- 
versy is “unpatented.” The specific charge 
of the amended complaint is that pursuant 
to and in furtherance of the alleged combi- 
nation and conspiracy, Tulloch and the peti- 
tioners agreed “upon the inclusion of 
nonlicensed materials to be covered by said 
merchandising plan [the ‘Tulloch mer- 
chandising plan] and thereby” fixed “the 
prices, terms and conditions of sale of said 
materials.” The complaint clearly covers 
unpatented, as well as patented materials. 


Moreover, the practices charged, if 
proven, constitute an “unfair method of 
competition” within the meaning of §5 of 
the Act, Title 15, §45 (a); Federal Trade 
Commission v. Pacific States Paper Trade 
Assn., 273 U. S. 52. The fact that these 
practices also constitute a violation of the 
Sherman Act, Title 15, U. S. C., §1 et seq., 
does not deprive the Commission of juris- 
diction. In fact the public policy evinced 
in the Sherman Act is to be considered in 
determining what are unfair methods of 
competition under the Federal Trade 
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Commission Act. Federal Trade Commission 
v. Beech-Nut Packing Co., 257 U.S. 441, 453. 
That ‘case held that a system of merchandis- 
ing which had “a dangerous tendency to 
hinder competition or create monopoly”’ fell 
within the jurisdiction of the Commission. 
A recent decision holding that the suppres- 
sion of competition constitutes an unfair 
method of competition within §5 of the 
Federal Trade Commission Act is Fashion 
Originators’ Guild of America, Inc. v. Fed- 
eral Trade Commission, 312 U. S. 457. 

Certain of the specific methods employed 
by petitioners under their merchandising 
plan have been held to constitute evidence 
of unlawful combination, such as the use of 
uniform price lists (Federal Trade Commuis- 
sion v. Pacific States Paper Trade Assn., 
supra); an agreed nation-wide zone system 
for fixed delivery prices [Salt Producers 
Assn. v. Federal Trade Commission, 134 Fed. 
(2d) 354 (C. C. A. 7)]; a freight equaliza- 
tion plan [Milk and Ice Cream Can Institute 
v. Federal Trade Commission, 152 Fed. (2d) 
ATS (C. GeAS ale 

If the facts found by the Commission are 
supported by the record, the cease and de- 
sist order is lawful. 

Congress has left to the Commission the 
determination of the facts (Federal Trade 
Commission uv. Staley Mfg. Co., 324 U. S. 
746). The weight to be attributed to the 
facts proven and the inferences to be drawn 
from them are for the Commission to deter- 
mine. Corn Products Refining Co. v. Federal 
Trade Commission, 324 U. S. 726, 739. We 
think the record presents evidence of a com- 
bination and conspiracy to fix and stabilize 
prices and to restrict compétition both as to 
patented and unpatented materials in the 
asbestos industry. 


[Background of Concerted Price-Fixing | 


It is significant that the transactions de- 
tailed in the voluminous record are set off 
against a background of concerted price fix- 
ing and elimination of competition. Tul- 
loch’s negotiations for a licensing system 
and merchandising plan were begun while 
N. R. A. was in effect, and were carried 
on during the period following the Schechter 
decision while the voluntary plan was being 
considered. As found in Socony Vacuum Oil 
Co. v. United States, 310 U. S. 160, the 
N. R. A. provided for a price-fixing system. 
The petitioners were members of the same 
division operating under the N. R. A. code 
applicable to the asbestos industry, and Tul- 
loch was the executive manager of the divi- 
sion. After the invalidation of the Act by 
the decision in the Schechter case, the most 
important manufacturers in the group, includ- 
ing five of the petitioners, made a voluntary 
agreement which contemplated the fixing of 
prices, although it never became operative. 
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Declarations of certain petitioners con- 
clusively demonstrate that they desired to 
continue the stabilization of the industry 
and the price control which had existed un- 
der the N. R. A. Johns-Manville entered 
the combination at a distinct financial sacri- 
fice. It owned the Toohey patent, had spent 
about $20,000 in developing it, and gave up 
its exclusive rights for a meager compensa- 
tion of $1,250 a year. The other petitioners, 
judging from their conduct, did not enter 
into the sub-license contracts primarily for 
the sake of being able to use.a superior 
product. None of them except Johns-Man- 
ville advertised or pushed the patented 
shrink-proof asbestos products in any sub- 
stantial way. Acme “mentioned” them in 
one of its catalogues. It was Caery’s policy 
never to mention them, and only supply them 
upon request. Various jobbers testified that 
they had never heard of the pre-shrunk mate- 
rial. Typical of petitioners’ attitude in consid- 
ering the licensing system was that of Keasbey 
& Mattison, which stated that it would 
consider becoming a licensee of Norristown 
under the range boiler jacket patent if 
“everybody of importance” did likewise. 


A principal point stressed by Tulloch in 
endeavoring to sell the idea of the licensing 
system was the stabilization of the industry. 
Morgan, of Chicago, said Tulloch urged this 
point upon him prior to the issuance of the 
Toohey patent. It was the understanding 
at least of certain licensees that this was 
the great advantage in entering the group. 
Officials of Atlantic and Clark made direct 
statements to this effect. Ozurovich, of 
Atlantic, said to a federal investigator that 
in taking the license he realized the unusual 
advantage “because of the price control 
which legally carried pursuant to the agree- 
ment.” QOzurovich carried out this price 
control as to unpatented material. Mladin- 
ich, office manager of Atlantic, said that he 
understood “the whole thing was merely a 
method used by the industry for every one 
to stabilize asbestos prices.” He had at- 
tended various meetings with members of 
the industry when prices and terms of sale, 
as well as zoning for the continuation of 
further equalization, were discussed. These 
meetings were usually the result, he stated, 
of price confusion in the New York area. 


It was natural that the petitioners should 
desire to retain the stabilized price system 
of N. R. A. They had known its advan- 
tages. That they did seriously consider re- 
stricting the output of unpatented material 
is shown by the fact that a proposed draft 
of the license contained a restriction against 
selling asbestos pipe covering “which does 
not embody, employ or contain the inven- 
tion.” The license was finally drafted with- 
out this provision. However, the license 
contained a provision that it could be can- 
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celled if the licensee sold unpatented mate- 
rial so as to interfere with the patented 
product. Evidently there was a gentleman’s 
agreement that the proposed provision for- 
bidding the selling of unpatented pipe cov- 
ering should be carried out, for letters were 
sent to licensees ordering them to dispose 
of unpatented material by December 31, 
1935. A copy of the letter sent to Standard 
October 29, 1935, is as follows: 


“This is to Rotity you that prices, terms 
and conditions of sale, as specified in sched- 
ules being forwarded under separate cover, 
on all products manufactured under U. S. 
Letters Patent #1,972,500 are to be made 
effective November 1, 1935. 


“Tt is understood that contracts and pro- 
tections exist and that manufacturers should 
have a reasonable period in which to take 
care of these protections and to dispose of 
existing stocks of non-patented materials. 


“You are at liberty to dispose of non- 
patented stocks and to take care of com- 
mitments up to December 31, 1935 after 
which date, you will manufacture and sell 
licensed materials only on the basis of the 
licensed schedules.” 


A practically identical letter was sent to 
Asbestos Insulating Materials, Inc., on the 
same day. 


That these restrictions were enforced by 
Tulloch is shown by a letter sent ‘To 
Licensees” on January 15, 1936, stating that 
a Philadelphia firm was reselling low-pres- 
sure covering at prices which indicated that 
it must be buying at lower than the license 
schedules. ‘Tulloch asked the licensees 
whether they had any contacts with the 
Philadelphia firm, and concluded “Of course 
it is possible that they may be operating 
from an old stock, and in view of the fact 
that this can not continue indefinitely, it 
seems to be worth investigating.” 


A basic fact in this case is that most of 
the asbestos paper products could be made 
either under the Toohey patent or without 
the use of the wax sizer, in which case they 
were made of unpatented materials. Many 
of the licensees under the Toohey patent 
manufactured or processed both patented and 
unpatented paper. The price lists for the 
patented products were used for the unpat- 
ented products, without any differentiation. 
They bore no statement indicating that the 
printed lists were for pre-shrunk material; 
but the prices they carried were the prices set 
for pre-shrunk material which were higher 
than the prices for the unpatented material. 
Petitioners explain that it would be unreason- 
able to have two sets of price lists, and 
contend that as a matter of fact the unpat- 
ented materials were always sold at prices 
substantially lower than the patented ma- 
terials, even though the same price lists were 
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used. But this was not always the case. 
Ozurovich, of Atlantic, told a federal agent 
that he bought a small amount of wax sizer 
for use in the Toohey process, but never 
used all of it. Although Atlantic was a 
licensee, it continued to manufacture asbes- 
tos paper without employing the Toohey 
method, continued to pay royalties to Tul- 
loch under the license, and charged substan- 
tially the same prices for the unlicensed as 
were charged for the licensed paper. Stef- 
fens said that Carey followed the Tulloch 
price schedule on items on which “it paid 
no royalty.” He also said that Carey paid 
royalty on aircell boards which petitioners 
concede are unpatented. It is a fair infer- 
ence that if royalty was paid, the license 
price was charged. Evidence to the same 
general effect exists in a contract between 
Acme and one of its purchasers, which con- 
tained the following provision: “The seller 
agrees to sell the buyer asbestos . . . and 
other licensed and unlicensed insulating 
material according to the terms and condi- 
tions of the license agreement.” Collopy 
stated that Acme had no license agreement 
with this purchaser. 


Tulloch’s memoranda were sent in many 
instances to “all licensees,” and he never 
altered prices without consulting the licen- 
sees immediately concerned. He set up the 
price lists and distributed them. They were 
sent to and adhered to even by non-licen- 
sees, and in such case they were applied to 
transactions not properly covered by the 
Toohey price schedules. Ehret, a non-licen- 
see, asked for the price lists, stating “If 
you expect the Ehret Company to live up 
to the letter of your Merchandise Plan it is 
going to be necessary for you to send direct 
to us any memos or rulings, particularly 
regarding change in price or price clarifica- 
tion. . . . ‘We realize we are not a Licensee 
under your patent but we are desirous of 
living up to all the rules and regulations 
just as if we were, but we can not do it 
unless we get the information just as soon 
as all Licensees get it.” 


Clark, also before it was a licensee, wrote 
to Tulloch: 


“Not having received any further corre- 
spondence since November 14th, 1935, we 
are anxious to know if the present set-up 
on low pressure covering is in effect now. 


“The reason we ask, is that we have been 
following prices as you laid down and find 
that our competitors are not doing this. In 
fact, the Poewils Asbestos Company has 
stated that they had not received any new 
prices and are still quoting the old.” 


Clark became a licensee January 22, 1936. 
It cancelled the license in 1938, but con- 
tinued to adhere to the Tulloch price 
schedule. 


{ 57,537 


58,432 


[Further Findings of Commission] 


The Commission reproduced in its find- 
ings a number of letters relating to the 
range boiler jacket which was manufactured 
by a number of the petitioners under license 
from Norristown. Judging by the space 
devoted to these communications, the Com- 
mission considered them highly important, 
but in its general findings and conclusions 
it did not specifically indicate the connection 
of the range boiler jacket transaction with 
the conspiracy. It found that the price for 
boiler jackets included unpatented articles 
such as bands, staples, and asbestos cement, 
and that by establishing price differentials 
on the same pipe covering when different 
weights of canvas were used, when different 
kinds of bands were supplied, and when 
waterproof jackets were furnished, as well 
as for unpatented articles used with boiler 
jackets, prices were fixed for the unpatented 
articles. The petitioners maintain that the 
whole transaction of the range boiler jackets 
is irrelevant and insignificant; but this was 
a matter for the Commission to decide. 

We think the Commission did not err in 
its conclusion that the range boiler jacket 
transaction presented important evidence 
relevant to this proceeding. ‘The boiler 
jacket is an asbestos pipe covering which is 
used principally for insulating household hot 
water tanks. The patent involved was issued 
to Grant Williams March 2, 1933, and as- 
signed to Norristown. It discloses a jacket 
made of laminated asbestos sheets which 
are flexible and collapsible, and therefore 
can be packed in such smaller space that the 
rigid type, greatly reducing the expense of 
packing. Norristown, on August 20, 1933, 
licensed Carey under this patent, the con- 
tract including no provision for price con- 
trol. Later licenses were issued, including 
one to Johns-Manville, executed February 
4, 1934, and licenses to Ruberoid, Sall Moun- 
tain and Keasbey & Mattison in 1938, all 
of which embodied a price-control provision. 
Norristown twice requested Tulloch to as- 
sist in securing other licensees for it under 
the range boiler patent, but no contract was 
executed between them, and Tulloch secured 
no licensees. However, in 1936 Norristown 
ceased to issue its own price lists on the 
flexible jacket, and Tulloch included this 
item in his price lists under the Toohey 
patent. As was the case with other asbestos 
pipe covering, the range boiler jackets could 
be made under Toohey or they could be 
made without use of the wax treatment, in 
which case they were not properly subject 
to the provisions of the ‘Toohey license. 
Carey made certain systematic efforts to 
indicate on its invoices whether or not the 
products sold were manufactured or treated 
under the Toohey patent, using the words 
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“No wax treatment” on a larger number of 
its invoices. 

The letters embodied in the Commission’s 
findings show that Johns-Manville was in- 
sistent that other principal manufacturers 
should be secured as licensees under the 
Norristown patent, with contracts embody- 
ing price control. Johns-Manville was a 
royalty-paying licensee, and its inordinate 
interest in the securing of licensees among 
other manufacturers by Norristown is sig- 
nificant and has bearing on the question of 
intent. The correspondence plainly shows 
that the uppermost consideration, in the exe- 
cution of the Norristown licenses just as in 
the case of the Toohey licenses, was not the 
use of a superior product which would effect 
great savings in freight and packing, but 
was the establishment of price control or 
“stabilization” in the sale of this important 
article. 


The choice of Tulloch, who was the dic- 
tator of price control under Toohey, to se- 
cure licenses and to establish the price 
schedules for Norristown, is also significant. 
When asked why Tulloch was chosen to 
perform this particular service, the president 
of Norristown twice stated that Tulloch 
was chosen because he had failed to get 
Norristown any license. This would seem 
properly to be a reason for not employing 
Tulloch rather than for employing him. 
When Tulloch included the boiler jackets in 
his price schedules under the Toohey sub- 
licenses, at higher prices than Norristown’s, 
that company ceased to publish its own price 
lists on this article. 


The petitioners do not seriously challenge 
the Commission’s finding that by their fix- 
ing prices on accessories to the range boiler 
jackets, competition on unpatented articles 
was restricted. This fact alone, in addition 
to the circumstances above set forth, makes 
the range boiler transaction relevant. 


An impressive part of the record dealing 
with restriction of competition in unpatented 
material relates to transactions in air cell 
board, and strongly supports the Commis- 
sion’s order upon this point. The reply 
brief filed on behalf of 13 of the petitioners, 
including Atlantic, Carey, Johns-Manville, 
Ruberoid and Tulloch, concedes that air cell 
board was not a licensed material, pointing 
out that it is not listed among the materials 
described in the complaint or in the findings. 
If air cell board, therefore, was subjected 
to the price control applied to licensed ma- 
terial, that constitutes substantial evidence 
of an agreement to impose upon certain un- 
patented material the rigid price regimen- 
tation applicable under the special licenses 
to the licensed products. The petitioners 
concede that Burgstresser, of Norristown, 
sent a letter to Tulloch dated February 24, 
1936, suggesting that “the industry should 


Copyright 1947, Commerce Clearing House, Inc. 


2-27-47 
Report 108 


reprice” certain air cell board. They en- 
deavor to wipe out the inference of combi- 
nation and conspiracy arising from this 
combination and conspiracy arising from 
this communication by stating that the un- 
disputed evidence is that Tulloch refused to 
act on this request, and that there is no 
evidence of any such action ever having been 
taken on the matter. This contention, how- 
ever, is contradicted by the record. Tulloch 
stated categorically that he told Burgstresser 
orally, in response to his letter, that “we 
were no longer operating under N. R. A.,” 
and that he, Tulloch, could do nothing. He 
testified that he had never established a 
Price on air cell board, and that so far as 
he was aware, Norristown was the only 
company that had ever manufactured the 
material. This is hardly credible in view of 
the fact that Collopy, of Acme, wrote him 
about this time in regard to the packing of 
air cell board. Invoices in evidence show 
that air cell board was sold by Carey and 
Johns-Manville. The correspondence clearly 
shows that Tulloch must have known that 
the licensees generally were concerned 
about the handling of air cell board. In 
response to a question as to whether he had 
taken up the matter with any other member 
of the industry, Tulloch said “No, I did 
not.” When questioned by the examiner as 
to what the product was of which he was 
making this statement, he called it a “spe- 
cialty item,” and avoided calling it air cell 
board. 


As a matter of fact, the letter dated Feb- 
ruary 24, 1936, was not the first communi- 
cation from Burgstresser of Norristown to 
Tulloch with reference to this subject. A 
letter dated February 7, 1936, asked Tulloch 
about charges for packing on air cel! board, 
and the same question had been raised with 
Tulloch on February 5, 1936, by Collopy, 
of Acme. This letter of Collopy’s shows 
on its face that it is in answer to a letter 
from Tulloch. On March 25, 1936, Tulloch 
sent out a communication “TO ALL 
LICENSEES,” which was headed: 


“‘General—Air cell board. 
Silicated or taped edges. 
Heat-resisting coatings.” 


The communication continued that an in- 
vestigation of costs on the special treat- 
ments above indicates that extra charges 
should he made, lists the charges, and asks 
for comment by return mail. 


On April 9, 1936, Tulloch wrote to licen- 
sees in effect that a licensee had complained 
that “the Equipment Account basis will now 
be given on air cell board to almost any type 
of buyer in the absence of a definite list of 
Equipment Accounts. 


“There has always been objection to pub- 
lication of such a list.” 
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Tulloch says that the complainant requests 
that:a list be established which covers ac- 
counts that actually make and sell a product 
containing air cell board. Tulloch asks for 
the “serious and immediate consideration of 
this thing, as it is a problem,” and concludes 
“Please let me hear from you at your earli- 
est convenience.” 


Tulloch sent out a notice for the meeting 
to be held May 14, 1936, which listed among 
the subjects for discussion at the meeting, 
“(1) Air cell Board—Listing of Equipment 
Accounts.” On September 22, 1936, he sent 
a notice to all licensees headed “General— 
Cut size Boards Equipment Accounts,” and 
suggests the figuring of certain definite 
prices of cut sizes to equipment manufac- 
turers. He sent out a notice for a meeting 
to be held in New York on March 25, 1937, 
headed “Agendum for Low Pressure Meet- 
ing.” The first subject for consideration was 
“Air cell Boards—Equipment Accounts— 
Redefinition.” The fifth subject was “Air 
cell Boards to Rehandlers who sell for Air- 
Conditioning.” 

While the Commission lists a few of these 
exhibits in its findings it is in another con- 
nection, and neither the findings nor the 
Commission’s brief point out these dealings 
as specific evidence of conspiracy to restrain 
competition in unpatented materials. 


Yet it is conclusively established that the 
price of air cell board conceded to be un- 
patented material, and of the packing which 
made part of the expense of handling this 
item called forth a number of communica- 
tions between the licensees and Tulloch and 
was made the subject of repeated general 
discussions and consultations. Several of 
these consultations were subsequent to the 
receipt of the letter from Burgstresser about 
which Tulloch says that he said nothing to 
any other licensee. The conclusion is ines- 
capable, that Tulloch on several occasions 
took up with the licensees the subject of 
air cell board and imposed prices on this 
concededly unpatented material. The con- 
clusion also cannot be avoided that Tulloch’s 
testimony on this subject to say the least 
was incorrect. In view of the importance of 
his general testimony and of his dominating 
position throughout these transactions, Tul- 
loch’s credibility has direct bearing upon the 
question whether the Commission erred in 
finding that evidence existed to support the 
order. 


These facts dispose of petitioners” con- 
tention that neither the patent-licensing plan 
nor anything done by petitioners had the 
tendency or effect of fixing the prices of 
unpatented materials or restraining compe- 
tition in them. Petitioners urge in this con- 
nection that the uncontradicted evidence 
shows that there was competition in the unpat- 
ened materials which in fact resulted in 
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undercutting the prices of the patented 
materials to such an extent that all of the 
petitioners except Carey cancelled their 
licenses a considerable period prior to the 
filing of the complaint. These circumstances, 
however, do not relieve the petitioners of 
liability for their acts, which constituted a 
violation of the Federal Trade Commission 
Actas 5 Sahitles liom Us Sa Ge S45 (a) elt is 
the combination or conspiracy in restraint 
of trade or commerce which the Act pro- 
hibits “whether the concerted activity be 
wholly nascent or abortive on the one hand 
or successful on the other.” Socony Vacuum 
Oil Co. v. United States, supra. The fact that 
the projects charged and proved never came 
to fruition is not material, for it is the object 
of the Federal Trade Commission Act to 
reach in their incipiency combinations which 
could lead to undesirable trade restraints. 
Fashion Originators’ Guild v. Federal Trade 
Commission, supra 466. The conclusion that 
the habitual use of the established price 
list, of the uniform zones, classification of 
customers and other methods of stabilizing 
the industry lessened competition and fixed 
prices in unpatented as well as patented 
material is supported by the record. 

It was not error for the Commission to 
issue the cease and desist order even though 
the licenses were cancelled by all but one 
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of the petitioners prior to the institution of 
the action. The Commission is invested with 
a wide discretion in determining whether 
or not the practices forbidden will be re- 
sumed. Arkansas Wholesale Grocery Assn. v. 
Federal Trade Commission, 18 Fed. (2d) 866 
(C. C. A. 8), cert. denied, 275 U. S. 533; 
Vaughan v. John C. Winston Co., 83 Fed. (2d) 
370;5376 (GxuG2 AN 10). 


[Order Affirmed, Reversed in Part] 


The order as to petitioner Plant Rubber 
& Asbestos Works, however, must be re- 
versed. The sole testimony implicating 
this petitioner, a California corporation, 
with the conspiracy is the fact that it was 
for some period as licensee, in which capacity 
presumably it received communications sent 
by Tulloch to all licensees. The record 
is devoid of any evidence of cooperation or 
combination in restraint of trade. There is 
no evidence of sale by this petitioner of 
unpatented materials at licensed prices, nor 
of the slightest assistance toward securing 
the ends of the combination. Obviously 
evidence of béing a licensee is not sufficient 
of itself alone to sustain a finding of con- 
spiracy. As to all other petitioners and in 
all other respects the order of the Federal 
Trade Commission is affirmed. 


[57,538] Momand v. Universal Film Exchange, Inc., et al. 


In the United States District Court for the District of Massachusetts. 


Decided February 13, 1947. 


Law No. 7024. 


On defendants’ motions for directed verdict, to set aside verdict, and to enter judgment 
for defendants, and plaintiff’s motion for interest on jury’s verdict. 


In a suit to recover damages for conspiracies in violation of the Sherman and Clayton 


Acts, plaintiff motion picture exhibitor seeking to recover for losses incurred to avert 
threatened harm must show (1) that the losses were reasonably incurred in a reasonable 
effort to avert harm, and (2) that the losses were entirely or substantially caused by defend- 


ants’ unlawful acts. 


Plaintiff having failed to sustain the burden of establishing these 
elements, a verdict is directed for defendants. 


See Sherman Act annotations, Vol. 1, J 1220.286, 1220.534, 1660.113. 


Attorney for plaintiff: George S. Ryan, Boston, Mass. 
Attorneys for defendants: Edward F. McClennen, Jacob J. Kaplan, Boston, Mass. 


WyYzANSKI, District Judge. 


Nature of the Action 


[Digest] Plaintiff filed suit in 1937 in the 
United States District Court for the District 
of Massachusetts, as assignee of certain ex- 
hibition companies, against defendants, 
motion picture producers, charging violations 
of federal anti-trust laws. In that case it 
was held that as to the period of time in- 
volved not barred by the Statute of Limita- 
tions, plaintiff could seek recovery as to two 
of the score of offenses alleged. These 
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offenses, found to be violations of the anti- 
trust laws, were uniform contracts arbitra- 
tion and credit conspiracies. 


_ Thereafter plaintiff proceeded to final 
judgment in two cases based on the same 
charges in the District Court in Oklahoma, 
to which the defendants in the Massachu- 
setts case were parties and privies. The 
court therein held (1) that defendants by 
agreement used a standard exhibition con- 
tract and took concerted action to enforce 
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the compulsory arbitration provisions there- 
in contained, and that those actions were as 
a matter of law an unreasonable restraint 
of interstate commerce; (2) that defendants 
by agreement adopted and enforced rules 
concerning the credit statement and rating 
of vendees of theatres who had not assumed 
the licensing contracts of their vendors, and 
that those actions were as a matter of law 
a prohibited restraint of interstate com- 
merce; and (3) that defendants had not en- 
gaged in a conspiracy with respect to the 
other offenses alleged, such as block book- 
ing, acquisition of theatres, allocation of 
territories, limitation of production and dis- 
tribution, and requiring exhibitors to accept 
films in order of release or on the day 
booked for display. 


The jury in the Massachusetts case hav- 
ing returned a verdict for plaintiff, the case 
is herein decided on defendants’ motions for 
directed verdict and entry of judgment for 
defendants, and to set aside the verdict of 
the jury, and plaintiff’s motion for interest 
on the jury’s verdict. 


Estoppel by Judgment 


The Massachusetts court herein holds that 
the Oklahoma judgment is conclusive as to 
the issues there decided, and that plaintiff 
cannot show that defendants conspired in 
ways in which the District Court in Okla- 
homa held defendants had not conspired, 
because plaintiff is estopped by the prior 
judgment. 


Test of Reasonableness 


The court herein proceeds to consider the 
issues of the arbitration and credit conspira- 
cies, and inquires, first as to what extent a 
plaintiff faced with risk of, or who has al- 
ready suffered, injury by defendants’ unlaw- 
ful acts is entitled to recover for harm 
suffered in an effort to avert further harm. 
The test imposed is one of reasonableness, 
requiring a showing that the harm was rea- 
sonably suffered in a reasonable effort to 
avert further harm. Applying this test to 
the evidence presented, that plaintiff made 
no expenditures to meet defendants’ arbi- 
tration claims, and that the presentation of 
the claims by defendants was not part of a 
conspiracy to use the arbitration provisions 
of the standard contract for the purpose of 
inducing plaintiff to enter into and perform 
agreements to which plaintiff was not al- 
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ready committed, the court concludes that 
plaintiff’s course of conduct, in entering into 
agreements and incurring losses of hundreds 
of thousands of dollars to avert payment 
of arbitration claims which would cause 
losses of tens of thousands of dollars, can- 
not be regarded as a reasonable effort to 
avert threatened harm. 


Issue of Causation 


The second inquiry of the court is as to 
how clearly plaintiff, in order to be entitled 
to damages, must segregate the causes of 
the losses he suffers, and with what certainty 
he must show how large a factor in those 
losses was defendants’ unlawful conduct. 
The test there is said to be this: Where it is 
shown that the discrepancy between plain- 
tiffs earnings and a competitor’s earnings 
or between plaintiff's earnings in one year 
and in another year could be found by a 
jury to be entirely, or at least substantially, 
unexplained except by the acts of defend- 
ants which are unlawful, then the jury may 
find that the defendants are the jural cause 
of the loss. Applying this test to the evi- 
dence in the case, the court holds that plain- 
tiff has failed to show that his losses were 
substantially caused by defendants’ unlaw- 
ful acts. The burden is on plaintiff to prove 
that defendants’ unlawful acts, within the 
period in question, were either a cause of a 
specific fraction of his losses, or, at any 
rate, a more substantial cause of his losses 
than was any other known factor. Plain- 
tiff’s evidence is such that it cannot reason- 
ably be said that defendants’ arbitration and 
credit conspiracies were of a specific mag- 
nitude or were a more substantial factor 
than defendants’ block booking, acquisition 
of theatres, limitation of distribution, refusal 
to lower prices, or use of plaintiff's com- 
petitors as preferred outlets, none of which 
was held to be unlawful under the anti-trust 
laws. 


Holding of Court 


The court grants defendants’ motions for 
a directed verdict and for judgment for de- 
fendants. Defendants’ motion to set aside 
the jury’s verdict, plaintiff's motion for in- 
terest on the jury’s verdict, and defendants’ 
motion for directed verdict (on the ground 
that plaintiff has not proved that he holds 
the assignments on which he sues) are over- 
ruled. 


[7 57,539] S. Buchsbaum and Company, a Corporation, v. Federal Trade Commission, 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


February 20, 1947. 


No. 8504. 


On Petition for Review of an Order to Cease and Desist Entered by the Federal 


Trade Commission. 


Use of the trade name “Elasti-Glass” and the word “glass” in describing petitioner’s 
articles made of synthetic resin is held not to constitute unfair and deceptive acts and 
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practices within the meaning of the Federal Trade Commission Act. The word glass de- 
rives from the appearance of the product, not from the elements from which it is made. 


Cease and desist order set aside. 


See Federal Trade Commission Law annotations, Vol. 2, {| 6620.272. 

Setting aside Federal Trade Commission’s order in Dkt. 4450. 

For petitioner: Walter H. Moses, Chicago, Illinois, 

For respondent: Joseph J. Smith, Jr., Washington, D. C. 

Before Sparks and KERNeER, Circuit Judges, and BALTzELt, District Judge. 


[Nature of Action] 


Sparks, Circuit Judge. This proceeding 
seeks to review and set aside a cease and de- 
sist order of the Federal Trade Commission. 
We formerly reversed for what we thought 
was a violation of the rule of confrontation 
of witnesses, 153 F. 2d 85. Respondent ap- 
plied for certiorari, and in the Supreme 
Court, petitioner withdrew this assignment 
of error in this case, upon which it had so 
strenuously relied, and upon which we based 
our decision, and the Supreme Court there- 
upon remanded the case to this court for 
consideration of the other errors assigned 
below. 

The issues are fully set forth in our orig- 
inal opinion and they will not be repeated 
here, other than to say that the controlling 
issue is whether the Commission was au- 
thorized to prohibit absolutely and unquali- 
fiedly petitioner’s use of the trade name 
“Elasti-Glass” and the word “glass” in de- 
scribing its articles made of synthetic resin. 

Since the cause was remanded to this 
court the Commission has filed its motion 
to remand the cause to the Commission for 
further consideration, This motion is de- 
nied. 

[Facts] 


The articles manufactured and sold bv 
petitioner are numerous and include such 
things as suspenders, rain coats, garters, 
belts, shampoo capes, watch straps and the 
like. They are made and sold at a much 
cheaper price than articles made of that 
kind of glass in which silica is an essential 
ingredient. Petitioner’s products are made 
of plastics and are quite pliable, tensile, 
durable and transparent, and fully serve the 
purposes for which they are manufactured 
and marketed to the general public. 

Illustrative of the use by the general pub- 
lic of plastic glass is “shatter-proof glass” 
which has been used many years and still 
is in constant use. It is a laminated glass 
consisting of two layers of silica glass with 
a layer of plastic glass between them. Each 
layer is perfectly transparent. The three 
layers are indistinguishable and appear to 
the eye as one glass. The middle plastic 
layer is the element that prevents the other 
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layers from shattering when broken, and 
as a unit it is known and recognized gener- 
ally as “shatter-proof glass.” 


Petitioner’s products are made from plas- 
tic material such as used in the middle layer 
of the “shatter-proof glass,” and it adver- 
tises and sells its products as “Elasti-Glass” 
products. Certain competitors of peti- 
tioner manufacture their products from the 
same elements used in making the upper 
and lower layers of the “shatter-proof 
glass.” At any rate they use no plastics, and 
they therefore contend that petitioner should 
not be permitted to advertise or sell its 
products under the name “Elasti-Glass” or 
any other name containing the word “glass.” 


[Word “Glass” as Understood by Public] 


The Commission, in proof that the word 
“slass” as understood by the public means 
common glass, such as that found in window 
panes, tumblers and bottles, submitted the 
the testimony of ten witnesses,—two house- 
wives, a junior college student, a laundry 
employee, two hospital employees, an as- 
sistant of the local office of a life insurance 
company, an employee of the National As- 
sociation of Dyers and Cleaners, a local 
operating manager of the National Better 
Business Bureau, and a writer of non-fiction 
articles which had appeared in such maga- 
zines as Coronet, Cosmopolitan, The Read- 
er’s Digest, and the Saturday Evening Post. 
All save one, after reading petitioner’s ad- 
vertisements of “Elasti-Glass,” thought that 
petitioner had discovered and was using a 
new process by which it was able to change 
the nature of and to make pliable the glass 
which is found in window panes and the like, 
although there was nothing in such adver- 
tisements which intimated any such thing. 
The manager of the National Better Busi- 
ness Bureau was not in any manner deluded 
or confused by such advertisements for he 
said the Bureau differentiates between vinyon 
and glass fiber, and that the latter is made 
of real fiber glass and that the former is the 
trade name of vinyl plastic yarn contained 
in “Elasti-Glass” neckties. In making this 
differentiation the Bureau evidently gave no 
consideration whatever to the definitions 
of the word “glass” as contained in the 
American dictionaries, or the Oxford (Eng- 
lish) dictionary, as we shall later show. 
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The writer of non-fiction articles assumed 
that “Elasti-Glass” products were made of 
window pane glass which caused her to 
characterize them as “fiber glass” in an ar- 
ticle written by her for “Cosmopolitan.” She 
was not an employee of petitioner nor was 
she authorized by it to make such state- 
ment. She received but one criticism con- 
cerning that characterization, and it de- 
veloped later that it came from a person 
considerably interested in defeating peti- 
tioner’s contention before the Commission 
and here. ‘This witness said that she was 
neither a chemist nor an expert on glass; 
that all she knew about the subject was her 
general public understanding of what glass 
is, and she supposed she did not know 
whether “synthetic resin materials are not 
glass.” 


This record does not disclose that any 
witness for the respondent, except this lady, 
ever consulted any dictionary before testify- 
ing, as to the meaning of the word “glass.” 
She consulted the Oxford, while dressing, 
just before she left her home to testify. Of 
course, neither the Oxford nor any of the 
many American dictionaries which we have 
consulted limit the definitions of the word 
“glass” to that made from silica, or to that 
from which window panes or goblets are 
usually made. True, the latter are perhaps 
the most usual forms in which we see glass, 
but each dictionary defines the word as anv 
substance that resembles glass. The word 
is not derived from any element or combi- 
nation of elements from which any kind of 
glass is made. From all sources available 
to us it is clear that the word glass derives 
from the appearance of the product after it 
is made. No one denies that the resemblance 
of the substance of petitioner’s products to 
that of articles made from common window 
glass or tumblers or that of shatter-proof 
glass is perfect, and not one dissatisfied cus- 
tomer of petitioner’s products has voiced an 
objection or complaint with respect to them. 


[Allegations of FTC Complaint] 


The complaint filed by the Federal Trade 
Commission alleges in substance that peti- 
tioner operates a factory wherein are manu- 
factured the various articles above referred 
to, and allied merchandise, made from “Viny- 
lite,’ an organic material of glass-like ap- 
pearance which it advertises, sells and dis- 
tributes in interstate commerce in the United 
States (our emphasis throughout); that 
“Vinvlite” is the registered trademark of a 
chemically manufactured plasticized resinous 
material resembling glass, purchased by pe- 
titioner, in the form of pliable, clear or col- 
ored, transparent or translucent, semi-clastic 
sheets, which after further processing, pcti- 
tioner converts into the various articles of 
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men’s accessories above referred to, as made 
of “Elasti-Glass,” the trade name so used 
by it. Petitioner in advertising sometimes 
refers to its products as a form of glass. 


The complaint further alleges that proc- 
esses for the fabrication of inorganic glass 
into similar materials have been developed 
at considerable expense by various members 
of the glass industry, and that many of such 
articles made from inorganic glass materials 
have already been manufactured and, amidst 
wide publicity, have been and are being 
marketed to the public, “long accustomed 
to the worth and use of glass.” 


The Commission further alleges that ar- 
ticles made of Vinylite “contain no glass 
whatsoever, for * * * Vinylite is not a 
glass but rather * * * a product made by the 
heating and mixing of petroleum or coal 
and salt with a special catalytic agent and 
chemicals to induce the formation of cer- 
tain gases and distillates, which in cooling 
results in the synthetic resin product known 
as Vinylite.” Hence, they say, the acts and 
practices of petitioner, as enumerated, are 
all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and 
practices in commerce within the intent and 
meaning of the Federal Trade Commission 
oNGte 

[No Injury to Public Shown] 


We find nothing in that Act which dis- 
closes any intention on the part of Con- 
gress to prevent any citizen from selling 
and transporting in interstate commerce any 
article useful and beneficial to the public, 
made by him under a descriptive name as 
recognized and approved by our American 
lexicographers since the birth of our Na- 
tion, or which at this time is recognized and 
approved by them. We find in this record 
no evidence of any injury to any dissatisfied 
customer, indeed, there are no dissatisfied 
customers so far as this record discloses. 
It is intimated that the injury will occur to 
those who have been “long accustomed to 
the worth and use of glass.” If this class 
of customers would consult their lexicons 
and inform the merchants as to the kind of 
elass they desire they will never be misled. 
Certainly they can not be misled or injured 
hy petitioner’s advertisements. 


[Practices Not Detrimental to Public 
Interest] 


The Cormission contends that actual de- 
ception of purchasers need not be shown in 
its proceedings, and that representations 
which have a “capacity” to deceive may be 
proscribed. This is quite true. Federal. 
Trade Commission v. Algoma Co., 291 U. S. 
67; D. D. D. Corp. v. Federal Trade Commis- 
ston, 125 F. 2d 679. However, even though 
there be no proof of actual deception re- 
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quired, there must be a showing that the 
acts and practices sought to be proscribed 
are detrimental to the public interest in 
order to satisfy the statutory requirement 
that the proceeding be in the public interest 
(15 U. S. C. A. sec. 45(b)). Here the Com- 
mission made no finding that the deception, 
if any, had ever resulted in or had any ten- 
dency to result in detriment to the pur- 
chasing public. We find nothing in the find- 
ings to support the conclusion that the acts 
and practices are “all to the prejudice and 
injury of the public.” 

It is quite evident that this proceeding 
was actuated by the manufacturers of such 
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glass as contained in window panes, tum- 
blers and the like. The trouble arises in 
trying to compete with petitioner in the sale 
of the same articles made of “‘Elasti-Glass” 
by petitioner. Thus far, it appears from the 
record, the competition has not been suc- 
cessful for such manufacturers, because of 
the cheaper prices of petitioner’s products. 

The findings and conclusion of the Com- 
mission that petitioner has been guilty of 
false and prejudicial statements and unfair 
and deceptive acts which have injured or 
will injure the public are not supported by 
substantial evidence. 


The order of the Board is set aside. 


[1 57,540] Harold C. Campbell, H. D. Thomas, d.b.a. The Thomas Company, and 
William E. Ginovan, d.b.a. Ginovan Poultry Market v. Conrad B. Mueller and George R. 


Hunt. 


Conrad B. Mueller and George R. Hunt v. Harold C. Campbell, H. D. Thomas, d.b.a. 
The Thomas Company, and William E. Ginovan, d.b.a. Ginovan Poultry Farms. 


In the United States Circuit Court of Appeals for the Sixth Circuit. 


Decided February 3, 1947. 


Nos. 10237, 10238. 


Appeal and Cross Appeal from the District Court of the United States for the Southern 


District of Ohio, Western Division. 


Licensing agreements under patents are held not to be in restraint of trade under the 
Sherman Act so as to constitute a bar to a suit for infringement, where the agreements 
contained price-fixing clauses which were never acted upon and which were later cancelled 


and replaced by valid royalty agreements. 


See Sherman Act annotations, Vol. 1,  1660.200. 


Attorneys for appellants and cross-appellees: John J. Mahoney, Columbus, Ohio, Cor- 
bett, Mahoney and Miller, Columbus, Ohio, on the brief. : 


Attorneys for appellees and cross-appellants: F. O. Richey, Cleveland, Ohio, H. F. 
McNenny, on the brief, Richey and Watts, of counsel, all of Cleveland, Ohio. 


Before Hicks, ALLEN and MILLER, Circuit Judges. 


[Nature of Action] 


Hicxs, Circuit Judge. Suit by George R. 
Hunt, patentee, and Conrad B. Mueller, ex- 
clusive licensee, against Harold C. Camp- 
bell, H. D. Thomas,. d.b.a. The Thomas 
Company, and William E. Ginovan, d.b.a. 
Ginovan Poultry Market, for infringement 
of Patent #2,300,157, issued to Hunt Octo- 
ber 27, 1942, for “Feather-Picking Apparatus 
for Fowls. .. .” 


[Facts] 


The principal defenses were, invalidity, 
and non-infringement. A counterclaim by 
appellants Thomas and Campbell asserting 
an implied license to the patent, was with- 
drawn. Although not specially pleaded, ap- 
pellants relied upon the defense of unclean 
hands by reason of alleged knowledge by 
appellees of perjury committed by Camp- 
bell in Interference Proceedings involving 
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Hunt, Campbell and others; and further 
relied upon an alleged attempt of appellees 
through their licensing arrangements to fix 
prices and control unpatented articles in 
violation of the anti-trust laws and in abuse 
of the patent laws. 

Claims 253; 7,100,124 16 la andiko 
were in suit. Of these, the court held Claims 
2, 3, 7, 10 and 17, for apparatus, and Claims 
12, 14 and 19 for a “Finger” valid and in- 
fringed by, plaintiffs’ Exhibit 16. It held 
Claim 16 for a method, invalid. It found 
that appellees did not come into court with 
unclean hands and concluded that the li- 
cense agreements under the Hunt patent 
were not in restraint of trade or in violation 
of the anti-trust laws, and did not constitute 
an abuse of the patent right or an attempt 
to control re-sale prices or to interfere with 
the exercise of any rights of purchasers of 
the patented machines, and were not con- 
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trary to the public interest. Hence these 
appeals by appellants and appellees’ cross- 
appeal from the decree on Claim 16. 


Unclean Hands 


The facts as to the averment that appellees 
concealed Campbell’s perjury in Interfer- 
ence #78,955 relative to the dates of the 
first drawing or embodiment of his. inven- 
tion of a Chicken Picker or Cleaner, seem 
to sift down as follows: 


Campbell, in his preliminary statement in 
the Interference proceeding, declared that 
the first drawing of his invention was made 
in February 1935. Hunt disclosed a later 
date in 1938. It is now conceded that Camp- 
bell’s date was falsified and that his embodi- 
ment was in late 1939 or early 1940, after he 
had seen a mechanical picking machine made 
by Hunt. 


Nevertheless, in anticipation of the issu- 
ance of a patent to himself, Campbell en- 
tered into a licensing agreement with the 
Ashley Machine Company and became a 
stockholder therein. Campbell soon sold out 
his interest, with the understanding that he 
would receive an additional $5000.00 if the 
Interference was successfully contested. 
He subsequently concluded that he had been 
induced by fraud to sell his interest in the 
Ashley Company and determined because of 
the “raw deal” he thought he had received, 
to disclose to opposite parties to the Inter- 
ference that his filing dates were wrong. 


Accordingly, he got in touch with Barker 
of the Barker Equipment Company, at Ot- 
tumwa, Iowa, who through Mueller, the 
licensee, was a sub-licensee of Hunt. There 
were several meetings, one in Chicago about 
ten days later, on August 11, 1941, attended 
by Barker, Mueller, Campbell and Bair, at- 
torney for Barker Equipment Company, 
whereat Campbell “told them some of our 
filing dates I had found was wrong” and 
signed an afhdavit declaring that the dates 
set forth in his preliminary statement were 
“erroneous.” This was followed by a meet- 
ing in Cleveland at which were present 
Campbell, Mueller and his attorney Doug- 
lass, Frye, representing Hunt, Thomas, one 
of the defendants, McKinley of the Ashley 
Company, and Biebel, attorney for McKin- 
ley and the Ashley Company, at which meet- 
ing the Ashley people were confronted with 
Campbell’s repudiating affidavit. 

Biebel testified that he made an independ- 
ent investigation and was convinced that 
the dates in Campbell’s preliminary state- 
ment were not true and that as a conse- 
quence his clients “defaulted” on the main 
issue counts of the Interference and relied 
upon Campbell’s narrow claims for fingers 
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upon which Patent #2,302,525 eventually 
issued to him. A consent judgment in favor 
of Hunt, the senior party to the Interfer- 
ence, was entered on August 21, 1942. 


Appellants base the charge of unclean 
hands upon the assertion that appellees had 
knowledge of Campbell’s perjury which they 
did not disclose to the patent office nor to a 
district attorney. Appellees answer that they 
knew only that the dates were erroneous 
and not that they were falsified, until the 
second pretrial deposition just before the 
trial of the case, This knowledge was very 
promptly called to the attention of the Dis- 
trict Court in the opening statement of ap- 
pellees’ counsel. On this question of knowledge 
by appellees of the falsity of the dates, there 
is only the testimony of Campbell, that they 
did know of the falsity. His testimony was 
that at the Chicago meeting he offered to 
give the information that the dates were 
wrong if they would pay him $5000.00, that 
he told them there that the dates were wrong, 
and that he knew they were wrong (al- 
though on cross-examination he stated that 
he told them the dates were wrong but not 
that they were false); that Bair, Barker and 
Mueller said they would give him only 
$2000.00 and not the $5000.00 asked for, that 
he thought Mueller said this; that after he 
signed the affidavit they said they couldn’t 
pay him because, as Bair stated, they were 
afraid the court might hold them for tam- 
pering with a witness. 


Against this was the testimony of Biebel, 
that at the Cleveland meeting when con- 
fronted with the affidavit, he asked if they 
paid Campbell anything for it; that Doug- 
lass answered “No,” that Frye answered 
“No,” and that Mueller said “No, we did 
not as much as buy him a meal.” On the 
question whether Douglass had said that 
Campbell had given “false dates” he testi- 
fied that he did not know whether they used 
the words “false” or “incorrect.” 


Bair’s testimony was that Campbell never 
actually asked for money, although he left 
that implication. He admitted that they told 
Campbell they would not pay him but de- 
nied that any one said that they could not 
pay him until they knew what he had to 
offer. Bair further testified that Campbell 
said he had “found an error and we talked 
error all the time. That was all. Nobody 
talked or suggested or hinted that he had 
known that his dates were false at the time 
... he signed the preliminary statements.” 
On cross-examination he testified that Camp- 
hell left the impression upan him that it was 
‘Gust an ordinary mistake.” 

Frye, attorney for Hunt, testified that he 
learned of the Campbell affidavit by letter 
from Bair, dated August 12, 1941, that he 
called Mueller by phone in Cleveland to 
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learn whether any compensation of any kind 
had been paid, and that Mueller said, there 
had not, either by him, Bair or Barker. He 
further testified that at the Cleveland meet- 
ing when Biebel ‘in spontaneous outburst” 
asked Cambell, “What did they give you for 
this, referring to the affidavit, Campbell’s 


9 


answer was ‘Nothing’. 


Mueller testified that at the Chicago meet- 
ing, Campbell stated some of the dates in 
the preliminary statement were in error, and 
that at no time did he ask for money or 
intimate that he wanted money; that Camp- 
belli said he had discovered certain errors, 
and that what he had signed in the applica- 
tions “was done more or less from mem- 
ory,” and that he was clearing his conscience. 


Barker was ill and did not testify. 


The court was the judge of the credibility 
to be given these contradictory witnesses 
and we cannot say that his conclusion that 
appellees did not come into court with un- 
clean hands was “clearly erroneous.” Rule 
52, Rules of Civil Procedure. Upon the evi- 
dence we think he could not have found 
otherwise. 


Licensing Agreements 


The charge that appellees’ license agree- 
ments constituted contracts in restraint of 
trade has two separate bases. Hunt by a 
contract signed February 14, 1940 made 
Mueller his exclusive licensee to manufac- 
ture, use and sell or have manufactured the 
feather picking apparatus disclosed in his 
application and Mueller agreed to pay him 
a 5% royalty. This agreement was modified 
on December 17, 1940 by permitting Mueller 
to grant sub-licenses. On February 1, 1941, 
Mueller granted to Barker Poultry Equip- 
ment Company (in a contract in which Hunt 
joined) 

“a non-exclusive license to manufacture, use 
and sell apparatus embodying the inventions’’ 
and it was agreed that this license to Barker 
would be ‘‘the only license granted under the 

. applications or patents for the use of those 
inventions in automatic apparatus. .. .’’ (Ital- 
ics ours.) 


Subsequently on August 12, 1942, Mueller, 
joined by Hunt, entered into a non-exclusive 
agreement with the Ashley Machine Com- 
pany “to manufacture, use and sell manually 
operated apparatus .. .” embodying the in- 
vention. (Italics ours.) Appellants particu- 
larly point to the second paragraph of Clause 
1 of that agreement, which we quote in its 
entirety: 


“The parties understand and agree that this 
license ig limited to manually operated appa- 
ratus and that it does not extend to or include 
automatic apparatus, that is, apparatus wherein 
a conveyor or other non-manual (sic) is used to 
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convey fowls into contact with the feather pick- 
ing apparatus and ASHLEY specifically agrees 
that it will not make or sell such automatic 
apparatus during the life of any patents in- 
cluded in this license.’’ (Italics ours.) 


Appellants assert that this language does 
not limit the license to manually operated 
apparatus covered by the patents, but cov- 
ers unpatented automatic apparatus as well 
and is therefore reprehensible. 


We cannot agree to this interpretation. 
The first clause states that the license covers 
manually operated apparatus and not auto- 
matic apparatus. The connotation of that 
sentence is clear. Palpably the reference 
there is to automatic apparatus which might 
be manufactured under the license. The 
second use of the term ‘automatic apparatus” 
is prefaced by the word “such.” The refer- 
ence is clearly to automatic apparatus previ- 
ously referred to in the paragraph, which, 
as we have said, was covered by the license. 
We are brought to this conclusion by the first 
definition of the word “such” appearing in 
Webster's New International Dictionary, Sec- 
ond Edition: “1. Of this or that kind, char- 
acter or measure; of the sort or degree 
previously indicated or contextually implied. 
ie) Wlitaliessounsy) 


As to the second contention: Barker 
Poultry Equipment Company was a large 
manufacturer and seller of poultry equip- 
ment. Clause 11 of the agreement with it 
of February 1, 1941, was as follows: 


“11. The parties hereto agree that MUELLER 
may specify, and from time to time alter, the 
minimum prices below which manually operated 
devices, licensed hereby, shall not be sold to 
the trade by or for the several licensees, and 
the parties further agree that, until altered by 
notice in writing hereafter from MUELLER to 
BARKER, they will not sell to the trade any 
manually operated licensed apparatus for less 
than Two Hundred and Fifty Dollars ($250.00).’” 


The contention is made that Clause 11 
created a price fixing arrangement which 
violated the provisions of the Sherman 
Anti-Trust Act, and that the courts should 
withhold their aid in the enforcement of a 
patent where plaintiffs are asserting their 
rights thercunder contrary to the public in- 
terest. See Barber-Coliman Co. v. Natl. Tool 
Co., 136 Fed. (2d) 339 (CCA 6); Natl. Alu- 
minate Corp. v. Permutit Co., 145 Fed. (2d) 
175, 180 (EECA 8). 

However, toward the end of the trial, 
appellees filed as Exhibit 61 a supplement 
to the agreement of February 1, 1941, exe- 
cuted on July 6, 1944, whereby Clause 11 
was abrogated and cancelled and replaced 
by a simple agreement by Barker to pay a 
royalty of $12.00 on each feather picking 
apparatus sold by it under the agreement 
of February 1, 1941, 
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Appellants contend that since the price- 
fixing clause 11 was in effect when the suit 
was filed, appellees are bound by the issues 
then made and that the attempt to correct 
the license after the trial began is ineffective. 


_ This is a suit in equity to enforce a patent 
right. If there is price fixing, the court 
simply withholds enforcement. Barber-Col- 
man Co. v. Natl. Tool Co., supra. But it is 
possible for the patentee to purge himself 
of the unfair business practice. Novadel- 
Agene Corp. v. Penn, et al., 119 Fed. (2d) 764, 
767 (CCA 5). eThe only evidence in the 
record tending to show price fixing by ap- 
pellees is clause 11 above quoted. There is 
no evidence that the price fixing clause was 
ever invoked. The repudiating agreement, 
Exhibit 61, stated, and there has been no 
contradictory evidence, that “none of the 
parties to the agreement have ever, in any 
way, enforced, relied upon, resorted to, acted 
upon, or conformed to the aforesaid Section 
11 of such agreement or any other agree- 
ment or understanding on the subiect of 
Section 11... ,” and the District Court 
found as a fact in its Finding 29, to wit: 

“29. The license agreements, under the Hunt 
patent-in-suit, Plaintiffs’ Exhibits 9, 10, 10-a, 11, 
21, 21-a and 61 do not contain any conditions 
acting to enlarge the patent monopoly or to 
give the patentee Hunt or the licensee Mueller 
any additional monopoly or additional right 
which the statute and the patent together do 
not give. None of said license agreements, ... 
contains any provision enlarging or abusing, or 
tending to enlarge or abuse the rights granted 
by the patent itself or any provision restraining 
trade or tending to restrain trade.’’ 


In Morton Salt Co. v. G. S. Suppiger Co., 
314 U. S. 488, 492, 493, the court, in a patent 
infringement case in which it was charged 
that the patentee sought to restrain contrib- 
utory infringement, said: 

“It is a principle of general application that 
courts, and especially courts of equity, may ap- 
propriately withhold their aid where the plain- 
tiff is using the right asserted contrary to the 
public. interest. ... Equity may readily with- 
hold its assistance from such a use of the patent 
by declining to entertain a suit for infringement 
and should do so at least until it is made to 
appear that the improper practice has been 
abandoned.’ (Italics ours.) 


See also B. B. Chemical Co. v. Ellis, 314 U.S. 
495, 498. This pronouncement seems to point 
the way to decision here. 

On the facts before us, the clause relied 
upon to set the stage for a prohibited use 
of the patent rights, was never acted upon, 
was cancelled and at the time of the decision 
the plaintiffs’ conduct was blameless in 
practice and in intention. The court so 
found. There is a maxim, “Equity delights 
to do complete justice and not by halves.” 
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The maxim grows out of the desire of the 
chancery court to decide every question in- 
volved in the litigation so that there will be 
no controversy left out of which other suits 
may arise. © purpose would be served 
by putting blameless plaintiffs to the ex- 
pense, and the courts to the trouble, of 
another suit when the issues can be settled 
here. We shall therefore proceed to con- 
sider the case on the issues of validity and 
infringement since it clearly appears that 
Clause 11 has been abrogated and cancelled, 
and since, on this record, there has never 
been in fact a misuse of the patent. Sylvania 
Industrial Corp. v. Visking Corp., 132 Fed. 
(2d) 947, 958 (CCA 4); Universal Sewer 
Pipe Corp. v. General Const. Co., 42 Fed. 
Supp. 132, 135. 


The Patent 


The Hunt patent relates to improvements 
in apparatus for picking feathers from fowls 
and particularly to the provision of novel 
“fingers” for use in removing feathers. The 
problem was to provide a machine which 
could be used to pick fowls economically, 
in lieu of hand picking, which was slow and 
tedious and hard on the pickers, and which 
resulted in skin tears and other injuries to 
the fowl. Such a machine, in addition to 
preserving the flesh without injury, should 
preferably preserve the “bloom” on the skin, 
which if maintained, adds to the salability 
of the fowl and keeps out germs; and finally, 
such apparatus must be capablé of effective 
use on a fowl which has received a “slack” 
scald, that is, has been dipped in water no 
hotter than 128 degrees. Fowls which have 
received hotter scalds are easier to pick, but 
do not keep as long in cold storage and 
sometimes can not be prepared by cooks 
in the manner they might wish. 

There was no mechanical picker on the 
market up .to 1936. Practically all picking 
was by hand, with a supplementary wax 
dip to remove smaller feathers. Hunt, a 
rubber worker, began his experiments in 
1931, using rubber flaps on a two-inch rotat- 
ing pipe. He followed this with experi- 
mental disks, combs, etc. The first commercial 
model, consisting of a wooden drum, and 
hollow rubber fingers, was used on April 
15, 1939. 

The Hunt apparatus, patented in 1942, 
consisted of a hollow, motor-driven roller 
or drum from the outer periphery of which 
a plurality of flexible fingers projected at an 
angle of inclination of about 14 degrees trom 
the radial. The fingers were arranged com- 
pletely around the drum in a plurality of 
spaced rows, each row of which was stag- 
gered with respect to the next. Being of 
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flexible material, they could be mounted, 
removed and replaced by forcing the base 
through openings, extending through the 
rim portion of the drum. 


In the preferred form, the outside of each 
finger, for the greater portion of its length, 
was provided with a plurality of relatively 
closely-spaced corrugations or projections. 
In the preferred type these projections were 
indicated as screw threads, although it was 
said they might be in other than spiral form 
so long as they were spaced relatively close 
together to permit a number to come into 
contact with the fowl when bent. At the 
outer end was a flange or projection of 
larger size than the spirals, for which it was 
claimed in the specification, that it speeded 
up feather removal, since it more readily 
entered the indentations in the body of the 
fowl. In the preferred form, the outer por- 
tion of the finger was hollow for a consider- 
able part of its length. The hollowed portion 
had a conical bore with the largest diameter 
of the opening at the outer end. The speci- 
fication stated that a solid finger would re- 
move feathers, but that the operation was 
speeded up by the hollowed finger. The 
finger was of such strength, according to the 
specification, that although it flattened out 
somewhat in operation, its wall would not 
collapse upon itself, even when, in contact 
with the fowl, it was bent almost at right 
angles. 


The drum and motor which operated it 
were mounted ina frame. Illustrations indi- 
cated that the upper portion of the drum 
was supported at an elevation about waist 
high, and was wholly inclosed in front and 
partially inclosed at the sides and rear by 
metal shields. 


The top portion thereof was exposed for 
operative purposes. The operator stood in 
front of the machine, and the exposed fin- 
gers moved in a direction away from him, 
although in their mounting they inclined 
backward from the direction of movement, 
toward the operator. In operation, the pre- 
viously scalded fowl was held in contact 
with the moving fingers, and was manipu- 
lated to bring different parts of the body 
successively in contact therewith. The speci- 
fication stated,— 


“Since the angle of the fingers is opposite to 
the direction of rotation, the fingers are readily 
bent and the speed of rotation is such that some 
of the projections . . . are continuously in en- 
gagement with the feathers of the fowl and 
quickly remove these feathers without tearing 
or otherwise injuring the skin. ... By pro- 
viding fingers that are hollow at their outer 
ends, when these fingers are bent, they flatten 
out somewhat and present a greater area on 
each projection for contact with the feathers.’’ 


It was further pointed out that in the case 
of feathers difficult to remove, the pressure 
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of the fowl against the rotating fingers could 
be increased. 

It was claimed for this machine that its 
picking speed was 150 to 350 chickens per 
hour. It was certainly useful and met with 
speedy imitation. The drum and fingers 
could be used in an automatic process, al- 
though when so used, the evidence indicated 
that there was no attempt to clean pick; 
and were usually used in conjunction with 
the wax dip to which we have referred. 


Machines manufactured under the patent 
were notably successful commercially. Hunt 
entered into a license agreement with Mueller 
in 1939. Sales that year were 60; the next 
year 580; in 1941, 854; in 1942 (with priority 
restrictions on steel) 551; in 1943, 871; and 
to April 30, 1944, 265. Gross sales for those 
years were $971,558.40. 


Appellants insist that there was nothing 
revolutionary in the device, that it consisted 
basically of a rotatable drum with flexible fin- 
gers extending outwardly from the periphery 
thereof; and that this was an old combina- 
tion operating in a number of prior art pat- 
ents, including some in the chicken picking 
art. They point out rightly enough that lack 
of commercial recognition of prior art de- 
vices is not inconsistent with their full effect 
as anticipation, citing Republic Iron & Steel 
Co. v. Youngstown S. & T. Co., 272 Fed. 386 
(CCA 6). But the same case adds the 
qualifications (on page 390) that when the 
question is, not whether there is full antici- 
pation, “but... whether the advance shown 
by the later over the earlier device is of an 
inventive character, the failure of the earlier 
to get recognition in the trade may be per- 
suasive evidence that an apparently slight 
advance was more important than it seems.” ~ 
And no claim is made by appellants that any 
single device fully anticipates. Moreover, 
appellants’ expert, Corey, admitted on cross- 
examination that he had never seen any of 
the prior art parts or devices in commercial 
use. 

Corey stated on cross-examunation that in 
the prior art the Berg, Bouda, Morrison and 
Swanson patents, and Jahns Patent #450,570 
were about on a par as the nearest antici- 
pations of the machine Claims 2, 3, 7, 10 and 
17, We have examined all prior art cited, 
but shall confine our consideration to these 
five prior art structures. 


Berg, Patent #1,217,393, consisted of two 
revolving shafts with brushes of soft non- 
metallic material, the bristles being of rela- 
tively great length with respect to the cores, 
to which they were afhxed. The fowl was 
‘Snterposed” between these brushes and the 
feathers removed by “sustained frictional 
contact.’ These long soft brushes were not 
the rubber fingers of Hunt; and but for the 
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fact that the shafts to which the brushes 
were attached rotated, there was no like- 
ness in apparatus or mode to Hunt. 


In Bouda, Patent #1,372,595, a compli- 
cated arrangement of fluted rollers was pro- 
vided to pick the feathers by pinching them 
loose, and an “auxiliary brushing or scrap- 
ing means” whereby (as stated in one of the 
claims) “the feathers ... are removed after 
they have been picked by the rollers.” These 
beaters of rubber or flexible material were 
mounted on revolving shafts. “As the shafts 
are rotated, the beaters brush or scrape off 
the fine feathers or particles clinging to the 
birds... .” (Italics ours.) From the draw- 
ings these beaters appeared to be flattened 
strips, roughened on the stroking surface. 
Their function was obviously a clean-up job, 
after the picker had pulled out the feathers. 
There is not the slightest evidence that they 
were capable of removing feathers in the 
first instance. 


Morrison, #837,330, disclosed a bizarre 

arrangement of tweezers or clamping jaws 
by which the feathers were plucked, after 
which they might be withdtawn by pneu- 
matic or other means. As in Bouda, there 
was an auxiliary “rotary brush having radial 
arms, the ends of which are provided with 
rubber flaps... for the purpose of remov- 
ing the down from the bird after the feathers 
have been plucked by the rotary jaws press- 
ing against the skin.” (Italics ours.) It 
appears that this was simply a wiping action, 
the specification further stating, 
“After the feathers have been plucked the birds 
may be held in the path of the rubber flaps upon 
the ends of the arms of the rotary brush and 
the down may be easily and quickly wiped 
from the skin.’’ (Italic ours.) 


Swanson, #1,889,228, had a pair of spaced 
revolving rollers mounted at an acute angle 
to the horizontal, over which the fowl was 
passed by automatic means. These rollers 
were provided with hollow, perforated fin- 
gers, made of resilient material, and con- 
nected with a vacuum means. The feathers 
were supposed to be plucked by suction, 
and dropped by a blast of compressed air 
as the roller revolved. There is no similarity. 
Swanson depended upon suction; any me- 
chanical action was incidental, and there is 
no evidence that it was functional, or could 
be, without drastic changes which would 
have made of it a different machine. Swan- 
son achieved no recognition in the trade, 
but even if he had there was no substantial 
similarity to Hunt in the operation. Service 
Sta. Equipment Co. v. Air Scale Co., 100 Fed. 
(2d) 498 (CCA 6). 

Jahns, German #450,570 was for a fish 
scaler, consisting of a table and revolving 
“brush roller’ mounted thereon, against 
which the fish was held. The essence of this 
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invention lay in the arrangement of the table 
surface. The part of importance to us is so 
indefinite, we can make nothing of it. The 
related patent to Jahns, German #450,571, 
shows short-toothed rollers, but there is no 
specification as to their length, or material, 
or how the machine would meet the delicate 
problem of removing feathers without in- 
jury to the fowl. The second Jahns patent, 
like the first, is indefinite on the matters 
important in this suit. 


Exhibit V, which purported to have been 
made according to Jahns patent #450,570, 
was in evidence as a physical exhibit. From 
our examination of this exhibit, we are con- 
vinced that it did not follow the Jahns 
disclosure, since the brushes were, propor- 
tionately to the roller, much shorter than 
those disclosed in the drawings. And the 
District Court, which witnessed a demon- 
stration (not repeated before us) of this 
modification was unimpressed by it. This 
was peculiarly matter for the trial court. 
See LaBour v. Gorman-Rupp Co., 108 Fed. 
(2d) 279 (CCA 6). Similarly, a demonstra- 
tion of a reconstruction of a portion of the 
Morrison patent seems not to have impressed 
the District Court. 


Claim 2 is perhaps typical of the five ap- 
paratus claims: 

“2. A feather plucking device comprising a 
rotatable member having secured thereto means 
projecting from the outer surface thereof, said 
means being substantially cylindrical in shape, 
of elastic material, and having projections on 
the surface thereof, a portion of said means 
adjacent one end thereof being hollow.’’ 


There is a superficial resemblance to Hunt 
in some of the prior art structures, but in 
none of them was found the conception of 
breaking the feathers loose with scored fin- 
gers on a moving drum; and none of this 
prior art was commercial. In a case of this 
kind commercial recognition is particularly 
important and the doctrine of Republic Iron 
& Steel Co. v. Youngstown S. & T. Co., supra, 
that a slight advance is more important 
than it seems, is peculiarly applicable. The 
District Court properly held the apparatus 
claims valid. 

Corey listed Corley #858,371; Griggs 
#920,566, both fingers; Richards #1,755,665; 
Swanson #1,889,228; Morava #793,210; and 
Schelling #874,251, as looking most like the 
fingers of the Hunt patent. We shall there- 
fore confine our consideration to these six. 


The fingers of the Corley patent were 
picking tubes on a Cotton Harvester. These 
were flexible, pneumatic tubes, hollow 
throughout, and were mounted on a revoly- 
ing shaft which moved horizontally at a 
slow speed. The Morava disclosure also had 
hollaw, flexible picky fingers which were 
open for the passage of air; these likewise 
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were mounted on a shaft which caused them 
to revolve in a plane parallel with the ground. 
These hollow tubes, arranged for pneumatic 
action, and with little striking action, did not 
lie in the same art. See Merco Nordstrom 
Valve Co. v. W. M. Acker Organization, 131 
Fed. (2d) 277, 280 (CCA 6). Nor did the 
shampooing implement of Schelling, which 
though having protuberances on its surface, 
was solid and was designed to rotate on its 
own long axis. 


The Griggs patent: showed a frame with 
two sets of spindles which rotated on their 
long axes. Both were hollow for the ad- 
mission of air. The primary spindle had a 
comb on the end which was supposed to 
engage feathers which were drawn to it by 
suction through a slit in the end of the spin- 
dle. There was a flexible, innertube mount- 
ing which permitted the spindle to flex as 
the fowl was drawn through a box-like 
structure with these spindles projecting into 
it from all four sides. The secondary spin- 
dles had a picker-head of rubber, or light 
leather,—in a bellows-like arrangement. 
This head alternately contracted and ex- 
panded and was supposed to catch the feath- 
ers in indentations as it contracted and 
released them as it expanded. It is signifi- 
cant in. understanding the operation, that 
both picker-heads were said to be mounted 
on “spindles.” The primary movement was 
a rotation on the long axis with an addi- 
tional in-and-out motion in the case of the 
secondary head, There was a flexible mount- 
ing at the base, but nothing to indicate that 
the tubes were designed for, nor would with- 
stand, the battering effect which was a part 
of the Hunt design and operation. 


The Richards patent disclosed a machine 
in which two revolvable shafts supported 
long “plucker-fingers” of soft rubber about 
54 of an inch in diameter and six inches 
long. These fingers had rounded ends and 
to all appearances were of solid rubber and 
without protuberances. The fowl was towed 
through these rubber “brushes” on hangers 
and the only force exerted on the brushes 
was the weight of the fowl and that of the 
forward movement. It is obvious that these 
fingers had little similarity to Hunt’s. 


Swanson we have previously discussed. 
Although there was some striking action, 
the shafts were relatively small and the fin- 
ger was designed for suction. The claim is 
made that the suction opening provided a 
roughness comparable to the ribs of Hunt. 
We cannot agree and find nothing basically 
anticipatory to Hunt. 


Claim 12 was typical of the “finger” claims 
and we quote it below: 
“12, A poultry plucking finger member of the 


character described comprising a substantially 
cylindrical body formed of elastic material and 
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having projections on the outer surface thereof, 
a portion of said body throughout its length 
being hollow, the walls of the body being suffi- 
ciently thick to avoid collapse in a direction 
parallel to the longitudinal axis when the finger 
is in use.’’ 

It is clear that the finger here claimed 
is different from those in the prior art which 
we have just examined. The District Court’s 
findings of validity of the finger claims were 
correct. 


The method Claim 16 is as follows: 


“16. A method of plucking feathers from fowls 
camprising holding a fowl in position while 
continuously applying directly to only one side 
of the body thereof repeated applications of 
force in an arcuate direction and also to the 
feathered portion thereof while substantially 
simultaneously striking and rubbing said side 
and said feathered portion, the initia] striking 
force taking place radially a distance outwardly 
from the application of the rubbing force and 
in substantially the same plane as the rubbing 
force, the opposite side of the fowl being freely 
exposed so as to facilitate ready handling by 
the operator, said rubbing forces being the main 
forces utilized in the removal of feathers.” 


The court found as a fact that Claim 16 
“does nothing more than define the action 
which occurs when a flexible member carried 
by a wheel strikes or rubs an article being 
processed. This method has been used for 
long years by artisans and mechanics in 
connection with a rotating member, drum 
or wheel in buffing, grinding, polishing and 
otherwise cleaning various bodies or ob- 
jects,’ and concluded that Claim 16 was 
invalid. 

From this holding appellees prosecuted a 
cross-appeal. We think the claim must fall 
for another and better reason. It calls fora 
method of removing feathers, involving the 
repeated application to one side of the feath- 
ered portions of the body of a fowl, of force 
in an arcuate direction while substantially 
simultaneously striking and rubbing said 
side and feathered portion. The particular 
means used were fingers of rubber or other 
suitable flexible or elastic material; the claim 
as worded would cover any method of ap- 
plying arcuate force. It is apparent that the 
inventor has drawn his claim to seek a 
broader monopoly than the described inven- 
tion would justify and must fall for that 
reason. Holland Fur. Co. v. Perkins Glue 
Co., 277 U. S. 245, 257; Aluminum Co. of 
America v. Thompson Products, 122 Fed. (2d) 
796, 798 (CCA 6); Heidbrink v. McKesson, 
290 Fed. 665, 668 (CCA 6); Sylvania Indus. 
Corp. v. Visking Corp., supra. 


Infringement 


_ The alleged infringing device is described 
in Patent #2,302,525 to Campbell, which 
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appears in the record as Plaintiffs’ Exhibit 
16. The Campbell patent discloses a frame, 
motor, rotatable drum with periphery studded 
with rubber fingers affixed in a staggered 
arrangement. The finger was an elongated 
cylindrical rubber element, hollow for sub- 
stantially half its length and bored the rest 
of its length te receive a fastening bolt. 
The outer half-portion of the finger was 
provided with a plurality of circumferential 
grooves defining shoulders capable of grip- 
ping the feathers of the fowl. The drawings 
of the Campbell patent reveal that the outer 
half of the finger did not have a conical bore 
but was cylindrical throughout. Indenta- 
tions or grooves defined the ribs. These 
indentations were three in number, and were 
cut into the fingers at approximately right 
angles to the outer surface with the bottom 
of the grooves in a plane parallel to the 
outer surface. Three heavy, sharp-edged ribs 
were thus defined toward the outer end of 
the finger. The width of the grooves was 
substantially equal to the width of the face 
portion of the ribs. Except that they were 
broader, these smooth-surfaced ribs were 
similar in appearance to the annular flanges 
at the outer end of the Hunt finger. 


Two of the three Campbell claims call for 
two or more smooth-surfaced annular ribs. 
The third called for a rotating member with 
resilient plucking fingers with a plurality of 
smooth-faced circumferential ridges mounted 
thereon. 

We think the apparatus thus described, 
with its rotary member and resilient, ridged, 
hollowed fingers mounted thereon, clearly 
infringes apparatus claims 2, 7, 10 and 17 
of Hunt. The hollowed flexible finger with 
a plurality (two or more) circumferentially 
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cut, smooth-faced ridges, clearly infringes 
finger claims 12 and 19. The fact that the 
ribs of Campbell were described as smooth- 
faced does not, in our opinion, remove his 
fingers from the language of the finger claims, 
which called for “projections” or a “plurality 
of projections” on the outer surface thereof. 


However, we think the Campbell finger 
with a hollow cylindrical in diameter in its 
outer length falls without the express lan- 
guage in apparatus claim 3 and in finger 
claim 14; for, claim 3 described the fingers 
as follows: 


oe 


.. Means... substantially cylindrical in 
shape, of elastic material, and having projec- 
tions on the surface thereof, a portion of said 
means having a thin wall and the remainder 
thereof having thicker wall portions.’? (Italics 
ours.) 


We quote claim 14 in its entirety: 

“A poultry plucking finger of the character 
described comprising a substantially cylindrical 
body formed of elastic material and having pro- 
jections on the outer surface thereof, a portion 
of said body having a thin wall and the remain- 
der thereof having thicker wall portions, the 
walls of the body being sufficiently thick to 
avoid a collapse in a direction parallel to the 
longitudinal axis when the finger is in use.” 
(Italics ours.) 


The italicized portions of these two claims, 
calling for walls of differing thickness, limit 
the two claims to fingers having that char- 
acteristic, and do not cover the even-walled 
fingers df Campbell. Claims 3 and 14 are 
not infringed. 

The judgment of the District Court, that 
claims 3 and 14 are infringed, must be re- 
versed. So modified, its judgment is in all 
other respects affirmed. 
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[57,541] United States v. A. B. Dick Company, et al. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Criminal No. 18981. Filed February 12, 1947. 


A motion to dismiss a count of an indictment on the ground that there are not 
sufficient operative facts recited to allege a conspiracy is overruled where the indictment 
accuses defendants of engaging in a combination and conspiracy in restraint of and to 
monopolize interstate and foreign commerce in duplicating machines and supplies, reciting 
the substantial features of the continuing agreements and concert of action, and the carry- 
ing out of the agreements. 


See Sherman Act annotations, Vol. 1, | 1630.228. 


Motions to strike counts or to compel plaintiff to elect between two counts on 
the ground that the two counts charge but one offense and constitute double jeopardy are 
overruled, where the first count charges a conspiracy to restrain, and the second charges 
a conspiracy to monopolize, the two counts stating separate and distinct offenses under 
Sections 1 and 2 of the Sherman Act. There is double jeopardy only where both the 
offenses charged and the factual statements which describe the method of committing 
them are identical. 


See Sherman Act annotations, Vol. 1, | 1630.298. 


A motion to strike a portion of an indictment setting forth the effects of an alleged 
conspiracy on the ground that it may be prejudicial is overruled where evidence on the 
point would be relevant and material. 


See Sherman Act annotations, Vol. 1, f 1630.346. 


Motions for bills of particulars are granted in part, to prevent surprise. 
See Sherman Act annotations, Vol. 1, {| 1630.357. 


For plaintiff: Wendell Berge, Robert A. Nitschke, Lester L. Jay, all of Washington, 
D. C.; and Don C, Miller, Cleveland, Ohio. 


For defendants: Charles A. Horsky, H. Thomas Austern, W. Graham Taylor, all of 
Washington, D. C., H. J. Crawford, J. H. Dempsey, Jr., both of Cleveland, Ohio, for 
A. B. Dick Company, The Mimeograph Company, Ltd., A. B. Dick, Jr., and Edison Dick; 
James M. Carlisle and Lucius Robinson, Jr., both of Hartford, Conn., and E. T. Kinder, 
H. X. Kutash, and P. J. Mulligan, all of Cleveland, Ohio, for C. H. Dexter and Sons, Inc.; 
George Link, Jr., and James F. Adams, both of New York City, for John A. Manning 
Paper Co., Inc.; Francis S. Levien, Harry E. Gould, and Milton Handler, all of New 
York City, for Aldine Paper Co.; James M. Carlisle, Hartford, Conn., and P. J. Mulligan, 
E. T. Kinder, H. X. Kutash, all of Cleveland, Ohio, for Dexter D. Coffin; Lucius F. 
Robinson, Jr., Hartford, Conn., and P. J. Mulligan, E. T. Kinder, H. X. Kutash, Cleve- 
land, Ohio, for Herbert H. Griswold. 


Memorandum Opinion 


Freep, J.: The various motions herein 
made by the several defendants were argued 
at great length and comprehensive briefs 
were filed in support of and in opposition 
to the motions. 


[Allegations Not Mere Legal Conclusions] 
I 


The defendants, Aldine Paper Co. and 
Harry S. Gould, for convenience hereafter 
referred to as the “Aldine defendants,” 
move to dismiss the first and second counts 
of the indictment, contending that, as 
against them, they do not state facts which 
constitute an offense under the laws of the 
United States. 


The gist of the Aldine contention is that 
there are not sufficient operative facts recited 
which bind them to the alleged conspiracies. 
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In fact, they assert that the allegations are 
bare legal conclusions. 

Analysis of the indictment discloses that 
all of the defendants are accused of know- 
ingly and continuously engaging in a 
combination in restraint of interstate and for- 
eign commerce and in a combination and 
conspiracy to monopolize interstate and for- 
eign commerce in duplicating machines, 
stencils and duplicating supplies. The sub- 
stantial features of the continuing agree- 
ment and concert of action of all of the 
defendants are recited. Specific charges of 
an alleged series of agreements are leveled 
and enumerated against the Aldine defend- 
ants relative to the alleged conspiracies 
beginning in 1942. It is stated that the agree- 
ments were carried out. A more detailed 
recital of the allegations is unnecessary to 
warrant the finding that the accusations 
against the Aldine defendants adequately 
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state the offenses and are not mere conclu- 
sions of law. 


The motion of the Aldine-defendants upon 
iN spor ageing ground, therefore, is over- 
tule 


[Single Act May Constitute Two Offenses] 
II 


The Aldine defendants, and the defend- 
ants, C. H. Dexter & Sons, Inc., Dexter D. 
Coffin and Herbert H. Griswold, for con- 
venience hereafter referred to as the “Dex- 
ter defendants,” move to strike Counts 1 
and 2 of the indictment. The other defend- 
ants, A. B. Dick Co.; the Mimeograph Co., 
Ltd.; Albert B, Dick, Jr. and Edison Dick, 
hereafter referred to as the “Dick defend- 
ants; and the John A. Manning Paper Co., 
Inc. and James F, Adams, hereafter referred 
to as the “Manning defendants,” move to 
compel the Government to elect between 
Counts 1 and 2 of the indictment, or, in the 
alternative, if the Government refuses to 
elect, to dismiss both counts. 


These motions are predicated on the as- 
sertion that the first two counts charge but 
one offense and violate the Fifth Amend- 
ment of the Constitution which safeguards 
against double jeopardy. 

Numerous decided cases are cited and dis- 
cussed in the briefs in support of these 
motions. The Government’s brief in reply 
points to the same authorities in opposition. 
Save for one exception, there appears to be 
no disagreement as to the principles of law 
announced. The divergent views arise from 
the application of the single controverted 
proposition to this particular indictment. 

Obviously there is no dispute that aside 
from the fact that Count 1 charges the de- 
fendants with conspiring to restrain inter- 
state and foreign commerce (U. S. C. A., 
Title 15 §1) and Count 2 accuses them of 
conspiring to monopolize (U. S. C. A., Title 
15, §2), the recital of the things done by 
the various defendants for the purpose of 
forming and effectuating the combination by 
agreement and concerted action is identical 
in both counts. 


There would be no purpose served by a 
trial court’s discussion of law which is well 
recognized and undeniably _ established. 
There is a great prolixity of adjudicated 
cases by reviewing courts bearing upon the 
issue raised. A brief restatement will suffice. 

The Fifth Amendment to the Constitu- 
tion, in part, provides: 

“«, . nor shall any person be subject for the 
same offense to be twice put in jeopardy of 
life or limb. 

A single act, or the single steps of a com- 
pleted transaction may violate two or more 
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criminal statutes. Burion v. United Staies, 
202 U. S. 344; Blockburger v. United States, 
284 U. S. 299; Albrecht v. Umted States, 273 
UPL Sails Ebeling v. Morgan, 237 U.S. 625, 
and, more recently, American Tobacco Co. v. 
United States, 90 L. Ed. 1095. 

To constitute two offenses identical, it 
must appear that they are the same in law 
and fact, regardless how nearly they may 
be connected in fact. Burton v. United States, 
Supra. 

Two offenses are not identical if one is 
legally distinct from the other. Montrose 
Lumber Co. v. United States, 124 Fed. (2) 573. 

Sections 1 and 2 of the Sherman Act state 
separate and distinct offenses. American To- 
bacco Co. v. United States, supra; United 
States v. Socony-Vacuum Oil Co., 310 U. S. 
150; United States v. Buchalter, 88 Fed. (2) 
625; Montrose Lumber Co. v. United States, 
supra, and Umted States v. Shapiro, 103 Fed. 
(ZANT: 

“The applicable rule is that where the same 
act or transaction constitutes a violation of two 
distinct statutory provisions, the test to be 
applied to determine whether there are two 
offenses or only one, is whether each provision 
requires proof of a fact which the other does 
not.’’ Blockburger v. United States, supra; 
American Tobacco Co, v. United States, supra. 


The point of difference occurs in that the 
defendants urge that even though two counts 
in an indictment charge violations of two 
distinct statutory provisions, yet, if the fac- 
tual statements which describe the manner 
or means by which both offenses allegedly 
were committed are the same, the defend- 
ants are subjected to double jeopardy. The 
Government vigorously challenges this in- 
terpretation. 

In the opinion of this court, it is inherent 
in the law above stated that there is double 
jeopardy only where both the offenses 
charged and the factual statements which 
describe the method or the means of com- 
mitting them are identical. But if the of- 
fenses are different; that is, if the crimes 
alleged to have been committed are distinct 
in law, then no violation of the Fifth Amend- 
ment occurs. 


That is precisely what is meant by the 
language of Mr. Justice Burton, in Ameri- 
can Tobacco Co. v. United States, supra: 


‘*|, . we have here separate statutory offenses, 
one a conspiracy in restraint of trade that may 
stop short of monopoly, and the other a con- 
spiracy to monopolize that may not be content 
with restraint short of monopoly. One is made 
criminal by §1 and the other by §2 of the 
Sherman Act. 


“We believe also that in accordance with the 
Blockburger case, §§1 and 2 of the Sherman 
Act require proof of conspiracies which are re- 
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ciprocally distinguishable from and independent 
of each other although the objects of the con- 
spiracies may partially overlap.”’ 


If, from the proof adduced upon trial in 
support of the allegations made in the in- 
dictment, it should appear that there is no 
evidence to substantiate one er the other 
of the charges laid in the indictment, the 
occasion might arise when the test of the 
proof of which Mr. Justice Burton speaks 
shall be required to be made by the court. 


In the judgment of the court, therefore, 
both the motions to dismiss and to elect 
should be, and they hereby are, overruled. 


[No Prejudice to Defendants] 
LET 


The Dexter defendants move to strike 
Paragraph 54 of the indictment for the rea- 
son that the paragraph in question sets 
forth a summation of the effects of the al- 
leged conspiracy. They maintain that Para- 
graph 54 is surplusage and conclusory and 
that it may excite prejudice against the 
defendants. At the same time, they admit 
that evidence, if available on the point, 
would be relevant and material. 

It is apparent at once that Paragraph 54 
of the indictment can scarcely be more 
prejudicial than evidence on the subject, if 
offered at the trial. The relevancy of the 
effects of a conspiracy in a Sherman Act 
prosecution is well settled. Board of Trade 
v. United States, 246 U. S. 231, and United 
States v. U. S. Steel Corp., 223 Fed. 55. 


In American Tobacco Co. v. United States, 
supra, the court points out that: 
‘% . It is not the form of the combination 


or the particular means used, but the result to 
be achieved that the statute condemns.”’ 


The court is fully able to protect the Dex- 
ter defendants against any possible preju- 
dice during the course of the trial, should it 
develop that testimony on the subject of 
effects of the alleged conspiracy is wanting 
in the evidence. 

The motion of the Dexter defendants to 
strike Paragraph 54 will be overruled. 


IV 


The Aldine defendants move for leave of 
court to extend the time to file additional 
motions before arraignment. In view of 
the pleas of not guilty by these defendants 
since the filing of this motion, no further 
action by this court is required. 


[Bills of Particulars Granted in Part] 
Vv 


Each of the defendants moves the court 
to require the Government to furnish a Bill 
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of Particulars. The particulars sought are 
several hundred in number, and cover the 
entire period of the alleged conspiracies. 


The problem whether, in a given case, a 
bill of particulars will be granted, is ad- 
dressed to the sound discretion of the court. 
Wong Tai v. United States, 273 U. S. 77; 
American Tobacco Co. v. United States, su- 
pra; Rubio v. United States, 22 Fed. (2) 766, 
and Armour Packing Co. v. United States, 
209 U. S. 56. 


The court’s discretion should be guided 
by the cardinal principles that the defend- 
ants are entitled to be advised before trial 
of the nature and cause of the accusation 
which they will be called upon to answer, 
and that the charge must be sufficiently clear 
and distinct so that those accused may be 
enabled to prepare their defense and to pre- 
vent them from being surprised by the type 
of evidence presented at the trial. 


The extent to which the court should 
require particulars depends, in the last 
analysis, upon the facts and circumstances 
of each particular case. 


It is true that: 


. when it appears that the indictment does 
not inform the defendant with sufficient particu- 
larity of the charges against which he will have 
to defend at the trial, he is entitled to a bill 
of particulars... The defendant may demand 
this as a matter of right, even though the in- 
dictment set forth the facts constituting the 
essential elements of the offense with such cer- 
tainty that it cannot be pronounced bad on mo- 
tion to quash or demurrer, where the charge is 
couched in such language that the defendant 
is liable to be surprised and unprepared,’’ 
Singer v. United States, 58 Fed. (2) 74. 


However, this does not mean that the 
Government can be required to make a 
complete disclosure of its entire case. That 
is not the function of a bill of particulars. 
Rubio v. United States, supra. 


In accordance with this concept of the 
function of a bill of particulars, therefore, 
it is incumbent on the court to consider the 
request for each particular separately: 


DICK DEFENDANTS--MOTION FOR 
BILL OF PARTICULARS 


1. Denied. 2. Denied. 3. Denied. 4. 
Denied. 5. Denied. 6. Denied. 7. De- 
nied. 8. Denied. 9. Denied, 10. Denied. 
11. Denied. 12. Granted. 13. Granted. 
14. Granted. 15. Denied. 16. Cranted, 
17. Granted. 18. Granted. 19. Denied. 
20. Denied. 21. Denied. 22. Denied. 23. 
Denied. 24. Denied. 25. Denied. 26. 
Denied.- 27. Denied. 28. Denied. 29, 
Denied. 30. Denied. 31. Granted, 32. 
Denied. 33. Denied. 34. Denied. 35. De- 
nied. 36. Denied. 37. Denied. 38. De- 


nied. 39. Denied. 40. Denied. 41. Granted 
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in part—Specify agencies and departments 
of the United States and industrial concerns 
who were deprived of adequate supplies of 
suitable stencils. ‘42. Denied. 43. Granted 
in part. Specify agency of the United States 
and cost-plus contractors which paid exor- 
bitant prices for stencils used in connection 
with war effort. 44. Granted. (a) Denied. 
(b) Granted. 45. Denied. 46. Denied. 
47. Denied. 48. Denied. 49. Denied. 50. 
Denied. 51. Denied. 52. Denied. 53. 
Denied. 


DEXTER DEFENDANTS — MOTION 
FOR BILL_.OF PARTICULARS 


1. (a) Denied. (b) Denied. 2. (a) De- 
nied. (b) Denied. (c) Denied. (d) De- 
nied. (e) Denied. (f) Denied. (g) Denied. 
3. (a) Denied. (b) Denied. 4. (a) De- 
nied. (b) Denied. 5. Denied. 6. (a) De- 
(b) Denied. (c) Denied. (d)1 
. 2 Denied. 3 Denied. 4 Denied. 
(e) Denied. (f) Denied. (g)1 Denied. 2 
Denied. 7. Denied. 8. (a) Denied. (b) 
Denied. (c) Denied. (d) 1 Denied. 2 De- 
nied. 3 Denied. (e) Denied. (f) Denied. 
(g) Denied. (h) Denied. 9. (a) Denied. 
(b) Denied. 10. (a) Denied. (b) Denied. 
(c) Denied.» (d) Denied. (e) Denied. (f) 
Denied. (g) Denied. 11. (a) Denied. (b) 
Denied. ; 


MANNING DEFENDANTS—MOTION 
FOR BILL OF PARTICULARS 


I 


1. (a) Denied. (b) Denied. 


(c) Denied. 
2. Denied. 3. Denied. 


4. Denied. (a) De- 


nied. (b) Denied. 5. (2) Denied. (b) 
Denied. (c) Denied. 6. (a) Denied. (b) 
Denied. 7. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. 8. Denied. (a) De- 
nied. (b) Denied. (c) Denied. 

II: 


1. Denied. 2. Denied. 
Denied. 3. Denied. 
nied. (c) Denied. 


(a) Denied. (b) 
(a) Denied. (b) De- 


IT] 


1. Denied. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. 2. Denied. (a) De- 
nied. (b) Denied. (c) Denied. (d) Denied. 
3. Denied. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. (e) Denied. 4. De- 
nied. (a) Denied. (b) Denied. (c) De- 
nied. (d) Denied. 


IV 


2. (a) Denied. (b) Denied. 
(d) Denied. (e) Denied. 3. 
(b) Denied. 4. (a) Denied. 
(c) Denied. (d) Denied. 5. 
(b) Denied. (c) Denied. 


1. Denied. 
(c) Denied. 
(a) Denied. 
(b) Denied. 
(a) Denied. 
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V 
1, Denied. 2. Denied. 3. Denied. 4. 
Denied. 
VI 
1. Denied. (a) Denied. (b) Denied. 2. 
Denied. (a) Denied. (b) Denied. 
VII 
1. Denied. 2. Denied. 3. Denied. (a) 
Denied. 4. Denied. (a) Denied. (b) De- 
nied, 5. Denied. 
VIII 
1. Denied. (a) Denied. 
Ix 
1. Denied. (a) Denied. 2. Denied. 3. 
Denied. 4. (a) Denied. 5. (a) Denied. 
(b) Denied. (c) Denied. 6. Denied. (a) 
Denied. (b) Denied. 7. (a) Denied. 8. 
Denied. (a) Denied. (b) Denied. 
x 
1. (a) Denied. (b) Denied. (c) Denied. 
2. (a) Denied. (b) Denied. 
XI 


1. (a) Denied. (b) Denied. 2. (a) De- 


nied. (b) Denied. (c) Denied. 
XII 
1, Denied. (a) Denied. (b) Denied. 2. 
(a) Denied. (b) Denied. (c) Denied. 3. 
Granted. 4. Granted. 5. Granted. 
xo 
1. Denied. (a) Denied. 
XIV 
1. Denied. 2. Denied. 3. (a) Denied. 
4. (a) Denied. (b) Denied. (c) Denied. 
5. (a) Denied. (b) Denied. (c) Denied. 


ALDINE DEFENDANTS—MOTION 
FOR BILL OF PARTICULARS 


1. Denied. 2. Denied. 3. Denied. 4. 
Denied. 5. Denied. 6. Denied. 7. (a) De- 
nied. (b) Denied. (c) Denied. 8. Denied. 
9. (a) Denied. (b) Denied. (c) Denied. 
(d) Denied. 10, Denied. 11. Denied. 12. 
Denied. 13. Denied. 14. (a) Denied. (b) 
Denied. (c) Denied. (d) Denied. 15. De- 
nied. 16. (a) Denied. (b) Denied. (c) De- 
nied. (d) Denied. 17. Denied. 18. Denied. 
19. Denied. 20. Denied. 21. Denied. 22. 
Denied. 23. Denied. 24. Denied. 25. De- 
nied, 26. Denied. 27. Denied. 28. Denied. 
29. (a) Denied. (b) Denied. (c) Denied. 
(d) Denied. 30. Denied. 31. Denied. 32. 
Denied. 33. (a) Denied. (b) Denied. 34. 
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Denied. 35. Denied. 36. Denied. 37. De- 
nied. 38. (a) Denied. | (b) Denied. 39. 
Denied. 40. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. 41. Denied. 42. De- 
nied. 43. Denied. 44. Denied. 45. (a) 
Denied. (b) Denied. (c) Denied. (d) Denied. 
(e) Denied. (f) Denied. 46. Denied. 47. De- 
nied. (a) Denied. (b) Denied. (c) Denied. 
(d) Denied. (e) Denied. (£) Denied. 48. De- 
nied. 49. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. 50. Denied. 51. (a) 
Denied. (b) Denied. (c) Denied. (d) De- 
nied. 52. Denied. 53. Denied, 54. Denied. 


55. (a) Denied. (b) Denied. (c) Denied. 
(b) Denied. 56. Denied. 57. (a) Denied. 
(b) Denied. 58. (a) Denied. (b) Denied. 
(c) Denied. (d) Denied. 59. (a) Denied. 
(b) Denied. (c) Denied. (d) Denied. (e) 
Denied. (f) Denied. 60. (a) Denied. (b) 
Denied. (c) Denied. (d) Denied. 61. (a) 
Denied. (b) Denied. (c) Denied. (d) De- 
nied. (e) Denied. (f) Denied. 62. (a) 
Denied. (b) Denied. (c) Denied. (d) De- 
nied. 63. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. (e) Denied. (f) De- 


nied. 64. (a) Denied. (b) Denied. (c) 
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Denied. (d) Denied. (e) Denied. (f) De- 
nied. 65. Denied. 66. (a) Denied. (b) 
Denied. (c) Denied. (d) Denied. (e) De- 


nied. 67. Denied. 68. (a) Denied. (b) De- 


nied. (c) Denied. (d) Denied. 69. Deneid. 
70. (a) Denied. (b) Denied. (c) Denied. 
(d) Denied. (e) Denied. 71. Denied. ee: 
(a) Denied. (b) Denied. (c) Denied. (d) 
Denied. 73. (a) Granted. (b) Granted. 
(c) Granted. (d) Granted. 74. Denied. 
75. Denied. 76. Denied. 77. Denied. 78. 


Denied. 79. Denied. 80. Denied. 81. De- 
nied. 82. Denied. 83. Denied. 84. Denied. 
85. Denied. 86. Denied. 87. Denied. 88. 
Denied. 89. Denied. 90. Denied. 91. De- 
nied. 92. Denied. 93. Denied. 94. (a) De- 
nied. (b) Denied. (c) Denied. 95. Denied. 
96. (a) Denied. (b) Denied. (c) Denied. 
(d) Denied. 97. Denied. 98. Denied. 99. 


Denied. 100. Denied. 101. (a) Denied. 
(b) Denied. (c) Denied. (d) Denied. 102. 
Denied. 103. (a) Denied. (b) Denied. (c) 
Denied. (d) Denied. 104. Denied. 105. 
Denied. 106. Denied. 107. Denied. 108. 
Denied. 


[57,542] United States v, American Lecithin Company, et al. 


In the United States District Court for the Northern District of Ohio, Eastern Division. 
Civil Action No. 24115. Filed February 17, 1947. 


Consent decree entered against producers of lecithin, an oil extract widely used in 
industry, enjoins defendants from restraining trade in the manufacture and sale of lecithin 
by participating in common selling or purchasing arrangements. 


A defendant company is required to license a group of its patents on a royalty-free 


basis and without restriction, and the remainder of its patents at uniform reasonable royal- 
ties and without restriction. Various illegal domestic agreements, a cartel agreement 
between defendants and foreign producers of lecithin, future price fixing, and divisions of 
fields, customers, or markets among defendants, are also enjoined. 


See Sherman Act annotations, Vol. 1, f 1530.18, 1530.56, 1530.76. 


For plaintiff: Don _C. Miller, Cleveland, Ohio, George B. Haddock, Melville C. 
Williams, and Willis L. Hotchkiss, all of Chicago, III. 


For defendants: Roger Hinds and Richard F. Seaman, of New York City and Cleve- 
land, Ohio, for American Lecithin Co.; Glenn S. Stiles, Minneapolis, Minn., and Raymond 
T. Jackson and Clayton A. Quintrell, both of Cleveland, Ohio, for Archer-Daniels-Midland 
Co.; John A. Duncan, Cleveland, Ohio, for The Glidden Co.; Eugene T. McQuade, New 


York City, and Wm, L. West, Cleveland, Ohio, for Ross and Rowe, Inc. 


Finai Judgment 


Plaintiff, United States of America, having 
filed its complaint herein on June 24, 1946; all 
the defendants having appeared and sever- 
ally filed their answers to such complaint 
denying any violation of law; and all parties 
by their respective attorneys herein having 
severally consented to the entry of this final 
judgment without trial or adjudication of 
any issue of facts or law herein and without 
admission of any party defendant in respect 
of any such issue; 
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NOW THEREFORE, without any testi- 
mony or evidence having been taken herein, 
and without trial or adjudication of facts or 
law herein, and upon consent of all parties 
hereto, it is hereby ordered and decreed 


I 


That this Court has jurisdiction of the 
subject matter and of all parties hereto; that 
the complaint states a cause of action against 
the defendants under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled “An 


Copyright 1947, Commerce Clearing House, Inc. 


3-14-47 
Report 109 


Act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act and acts 
amendatory thereof and supplemental thereto. 


[Definitions] 
IT 


Definitions as used in this judgment: 


(a) “American” means the defendant 
American Lecithin Company. 


(b) “Archer” means the defendant Ar- 
cher-Daniels-Midland Company. 

(c) “Glidden” means the defendant The 
Glidden Company. 


(d) “Rowe” means the defendant Ross 
and Rowe, Inc. 

{e) “Person” includes any individual, part- 
nership, firm, corporation, association, trus- 
tee, or any other business or legal entity. 

(f) “Lecithin” means a phosphatide con- 
sisting of a natural organic substance found 
in many animal and vegetable products such 
as egg yolks, soy beans and corn. As of the 
time of this judgment, it is principally pro- 
duced as a by-product in the recovery and 
processing of soy-bean oil, and, to a lesser 
extent, of corn oil. 

(zg) “Process Patents” mean all United 
States and foreign letters patent, and appli- 
cations for such letters patent, owned or 
controlled by defendant American or under 
which American has the power to issue 
licenses or sublicenses, which relate to any 
method or process, or improvements on any 
method or process, employed or useful in 
the manufacture, production, or extraction 
of lecithin, and shall also include any such 
patents in the field hereafter issued upon 
applications therefor which are now pending, 
and any renewals, extensions, reissues, or 
divisions, of any such letters or applications. 
Such process patents as are now owned or 
controlled by defendant American are listed 
in Exhibit A which is hereto attached and 
made a part hereof. 

(h) ‘Use Patents” mean all United States 
or foreign letters patent and applications for 
such letters patent, owned or controlled by 
defendant American or under which Amer- 
ican has power to issue licenses or sub- 
licenses, which relate to the use of, or 
improvements on the use of, or to any method 
or process or improvements on any method 
or process of using, lecithin alone or in com- 
bination with other materials in the produc- 
tion, processing, or treatment of any other 
article or product, and shall include any such 
patents in the field hereafter issued upon 
any applications therefor now pending and any 
renewals, continuations, reissues, or divisions 
of any such letters patent or applications. 
Such “use patents” as are now owned or 
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controlled by defendant American are listed 
in Exhibit B which is hereto attached and 
made a part hereof. 


(i) “Patents” where used without further 
qualification means both process and use 
patents as herein defined. 


III 


References herein to any defendant shall 
be deemed to include such defendant, its 
successors, subsidiaries, assigns, officers, di- 
rectors, agents, members, employees, and 
each person acting or claiming to act under, 
through, or for such defendant. 


[Unrestricted Licensing of Process Patents 
Ordered | 


IV 


(a) Defendant American is hereby or- 
dered and directed to grant to each applicant 
therefor a non-exclusive license to make, 
use, and vend under any, some, or all proc- 
ess patents as herein defined, and is hereby 
enjoined and restrained from making any 
sale or disposition of any of said patents 
which deprives it of the power or authority 
to grant such licenses, unless it sells, trans- 
fers or assigns such patents and requires, 
as a condition of such sale, transfer or 
assignment, that the purchaser, transferee 
or assignee shall observe the requirements 
of Sections IV, X and XI of this judgment 
and the purchaser, transferee or assignee 
shall file with this Court, prior to consum- 
mation of said transaction, an undertaking 
to be bound by the provisions of said Sec- 
tions IV, X and XI of this judgment. 

(b) Defendant American is hereby en- 
joined and restrained from including any re- 
striction or condition whatsoever in any 
license or sublicense granted by it pursuant 
to the provisions of this section except that 
(1) the license may be non-transferable; (2) 
a reasonable nondiscriminatory royalty may 
be charged; (3) reasonable provision may be 
made for periodic inspection of the books 
and records of the licensee by an independ- 
ent auditor or any person acceptable to the 
licensee who shall report to the licensor only 
the amount of the royalty due and payable; 
(4) reasonable provision may be made for 
cancellation of the license upon failure of 
the licensee to pay the royalties or to permit 
the inspection of his books and records as 
hereinabove provided; (5) the license must 
provide that the licensee may cancel the 
license at any time after two years from the 
initial date thereof by giving thirty days’ 
notice in writing to the licensor. 

(c) Upon receipt of written request for a 
license under the provisions of this section, 
defendant American shall advise the appli- 
cant in writing of the royalty which it deems 
reasonable for the patent or patents to which 
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the request pertains. If the parties are un- 
able to agree upon a reasonable royalty 
within sixty (60) days from the date such 
request for the license was received by 
American, the applicant therefor may forth- 
with apply to this Court for the determina- 
tion of a reasonable royalty, and American 
shall, upon receipt of notice of the filing of 
such application, promptly give notice thereof 
to the Attorney General. In any such pro- 
ceeding, the burden of proof shall be on 
American to establish the reasonableness of 
the royalty requested by it, and the reason- 
able royalty rates, if any, determined by the 
Court shall apply to the applicant and all other 
licensees under the same patent or patents. 
Pending the completion of negotiations or 
any such proceeding, the applicant shall have 
the right to make, use, and vend under the 
patents to which his application pertains 
without payment of royalty or other com- 
pensation, but subject to the provisions of 
subsection (d) of this section. 


(d) Where the applicant has the right to 
make, use, and vend under subsection (c) 
of this section, defendant American may 
apply to the Court to fix an interim royalty 
rate pending final determination of what 
constitutes a reasonable royalty, if any. If 
the Court fixes such interim royalty rate, 
American shall then issue and the applicant 
shall accept a license, or, as the case may 
be, a sublicense, providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of such applica- 
tion by the applicant. If the applicant fails 
to accept such license or fails to pay the in- 
terim royalty in accordance therewith, such 
action shall be ground for the dismissal of 
his application. Where an interim license or 
sublicense has been issued pursuant to this 
subsection, reasonable royalty rates, if any, 
as finally determined by the Court shall be 
retroactive for the applicant and all other 
licenses under the same patents to the date 
the applicant files his application with the 
Court. 


(e) Each defendant shall, to the extent 
that it may do so, grant or cause to be 
granted, to any applicant making written re- 
quest therefor, a non-exclusive license or 
sublicense as to the respective patents which 
now or hereafter shall come, within the 
scope and operation of any license or other 
agreement now or hereafter held by such 
defendant in behalf of, or in trust for, the 
defendant American; including but not lim- 
ited to the agreements which are now held 
in trust by the defendant Glidden for the 
defendant American, and described in Ex- 
hibit C attached hereto and made a part 
hereof. Each such license or sublicense shall 
be granted by the particular defendant sub- 
ject to the terms and conditions and pur- 
suant to the procedures set forth in Section 
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IV-(a), (b), (c) and (d). If, as, and when 
the defendant American shall acquire the 
right to grant such licenses or sublicenses 
substantially as may now be granted by an- 
other defendant now holding such rights in 
behalf of or in trust for American, then the 
obligation upon such other defendant (other 
than the defendant American) to grant said 
licenses or sublicenses under the patents 
referred to in the first sentence of this sub- 
section shall automatically cease and termi- 
nate but such obligation shall then devolve 
upon the defendant American which is or- 
dered and directed, in such event, to grant 
to any applicant making written request 
therefor a non-exclusive license or sublicense 
as above referred to and upon the terms and 
conditions and pursuant to the procedures 
set forth in Section IV-(a), (b), (c) and (d) 
above. 

(f) Defendant American shall grant to 
any applicant making written request there- 
for, a non-exclusive unrestricted and royalty- 
free right and license to make, use and vend 
under any one or more of the use patents 
as herein defined, and is hereby enjoined 
and restrained from making any disposition 
of any of said patents which deprives it of 
the power or authority to grant such licenses, 
unless it sells, transfers or assigns such pat- 
ents and requires, as a condition of such 
sale, transfer or assignment, that the pur- 
chaser, transferee or assignee thereof shall 
observe the requirements of Sections IV, X 
and XI of this judgment and the purchaser, 
transferee or assignee shall file with this 
Court, prior to consummation of said trans- 
action, an undertaking to be bound by the 
provisions of said Sections IV, X and XI 
of this judgment. 


(g) Nothing herein shall prevent any ap- 
plicant from attacking, in the aforesaid pro- 
ceedings or in any other controversy, the 
validity or scope of any of the patents nor 
shall this judgment be construed as import- 
ing any validity or value to any of said 
patents. 


[Infringement Suits Enjoined] 
V 


Defendant American is enjoined and re- 
strained from instituting or threatening to 
institute, or maintaining, or continuing any 
suit or proceeding for acts of infringement 
of any of its patents alleged to have oc- 
curred prior to the date of this judgment. 


[Price Fixing and Other Practices in 
Restraint of Trade Enjoined] 
VI 


Each defendant is hereby enjoined and 
restrained from directly or indirectly 'enter- 
ing into, adhering to, maintaining or further- 
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ing any contract, combination, agreement, 
undertaking or arrangement among them- 
selves or with any other person: 

(a) To fix, establish, maintain, or make 
uniform the price at which lecithin is sold; 
; (b) To restrict sales of lecithin by any 
licenses or sublicenses, or any purchaser; 

(c) To refrain from competing in the 
manufacture and sale of lecithin in any terri- 
tory, or for any customers or markets; 

(d) To refrain from making particular 
types of grades of lecithin or products con- 
taining lecithin; 

(e) To establish or perpetuate any ar- 
rangement under which the defendants who 
produce lecithin sell all or substantially all 
of their production through a common sales 
agent or to a common purchaser for resale. 


This section shall not be construed to 
apply to the legality or illegality of licenses 
under any patents not covered by this judg- 
ment. 


VII 


The defendants American and Rowe are 
each enjoined and restrained from (a) leci- 
thin for resale from, or acting as the sales 
agent in selling lecithin for, both defendants 
Archer and Glidden, or (b) acting as the 
exclusive sales agent for, or making any ex- 
clusive purchasing arrangement with, any 
two producers of lecithin provided, however, 
that if either American or Rowe, in purchas- 
ing lecithin from or acting as sales agent 
in selling lecithin produced by either Archer 
or Glidden, cannot secure from such single 
defendant producer lecithin of a general clas- 
sification not produced by such defendant 
producer although produced by the other 
defendant producer, then American or Rowe 
may buy for resale such general classifica- 
tion of lecithin from the defendant produc- 
ing it. 

Sy alelee 


The defendants, Archer and Glidden, are 
each enjoined and restrained from selling 
lecithin through either defendant American 
or Rowe as a common sales agent or from 
selling lecithin to either of them as a com- 
mon purchaser for resale except to the ex- 
tent allowed by Section VII, unless it can 
establish that it exercised due business dili- 
gence and had no knowledge of the exist- 
ence of such act or practice. 


[Agreements Cancelled, Performance 
Enjoined| 


IX 


Each of the contracts, agreements, ar- 
rangements or regulations hereafter described, 
is hereby cancelled, as provided below, and 
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each defendant is hereby enjoined and re- 
strained from the further performance of 
any such contract, agreement, arrangement 
or understanding, except as herein expressly 
permitted, and from adopting, adhering to 
or furthering any course of conduct for the 
purpose, or with the effect, of maintaining, 
reviving, or reinstating any such contract, 
agreement, arrangement or understanding: 


(a) Agreement of December 5, 1934, among 
Archer, Glidden, Rowe, American, Aarhus 
Oliefrabrik and Hansa-Muehle, which is set 
forth as Exhibit “A” of the Complaint; but 
such cancellation shall not relate to or affect 
the validity or invalidity of such optional 
rights, if any, as presently exist under said 
agreement, permitting American to purchase 
any of its outstanding shares of stock. 


(b) All license agreements relating to the 
patents which have been heretofore entered 
into between American and Glidden, such 
cancellation to be effective upon the execu- 
tion by American and Glidden of a uniform 
license agreement pursuant to Section IV 
hereof, or upon the expiration of sixty days 
from the date of the entry of this judgment, 
whichever is earlier. 


(c) All license agreements relating to the 
patents heretofore entered into between 
American and Archer, such cancellation to 
be effective upon the execution by Archer 
and American of a uniform license agree- 
ment pursuant to Section IV hereof or upon 
the expiration of sixty days from the date 
of this judgment, whichever is earlier; pro- 
vided, however, that the agreement of May 
1, 1941 between said defendants may remain 
in force and effect but not beyond one year 
from the date hereof and solely for such 
quantities of lecithin as are needed by 
American in order to perform its existing 
contracts for the sale of lecithin. 


(d) Agency agreement of November 10, 
1939, by and between American and Rowe 
which is set forth as Exhibit C of the com- 
plaint, except that said agreement may re- 
main in force and effect but not beyond one 
year from the date hereof for such quan- 
tities of lecithin as American is obligated 
thereunder to Rowe with respect to sales 
made or contracted for through Rowe prior 
to the date hereof. 


(e) The agreement entered into between 
American and The Proctor & Gamble Com- 
pany on or about February 1944 under which 
Proctor & Gamble agreed to sell and Ameri- 
can to buy certain lecithin produced by 
Proctor & Gamble, such cancellation to be 
effective 60 days from the date of the entry 
of this judgment. 
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[Justice Department Given Access to 
Records of Defendants} 


xX 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or an 
Assistant Attorney General, and on reason- 
able notice to any defendant, be permitted, 
subject to any legally recognized privileges, 
(a) access during the office hours of such 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
to any of the matters contained in this judg- 
ment; and (b) subject to the reasonable con- 
venience of such defendant and without re- 
straint or interference from it, to interview 
officers or employees of such defendant, who 
may have counsel present, regarding any 
such matters; provided, however, that no 
information obtained by the means permit- 
ted in this paragraph shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compli- 
ance with this judgment or as otherwise 
required by law. 


[Licensees To Be Notified of Decree] 
XI 


Defendant American, within thirty days 
after the entry of this judgment, shall send 
to each present licensee under patents sub- 
ject to subsection (a), (b), (c), and (d) of 
Section IV a copy of this judgment, and 
shall notify each licensee under patents sub- 
ject to subsection (f) of Section IV, in a 
form of notice submitted to and approved 
by the Assistant Attorney General in charge 
of the Antitrust Division, informing them 
of their rights under this decree. In the 
case of licenses applied for after the entry of 
this judgment and subject to subsections (a), 
(b), (c), and (d) of Section IV, a copy of 
this judgment shall be sent to each such 
applicant promptly after the application is 
made. Each applicant for a license subject 
to subsection (f) of Section IV shall be pro- 
vided with a copy of the notice provided for 
Borsa promptly after the application is 
made, 


[Defendants To File Report of Compliance] 
XII 


Each of the defendants shall file with this 
Court and with the Attorney General of the 
United States, or with the Assistant Attor- 
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ney General in charge of the Antitrust Divi- 
sion, a report within ninety days after the 
date of the entry of this judgment, of all 
action taken by them to comply with or 
conform to the terms of this judgment. 


[Jurisdiction Retained] 
XIII 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling any 
of the parties to this decree to apply to the 
Court at any time for such further orders or 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this judgment, for the modification thereof, 
the enforcement or compliance therewith, 
and for the punishment of violations thereof. 


EXHIBIT, <A; 


U. S. Patent: No. 1,776,720, Purification 
of Phosphatides (Vacuum-Solvent); No. 
1,892,588, Treatment of Vegetable Lecithin 
(Dibenzoyl Peroxide); No. 1,893,393, Re- 
finement of Vegetable Phosphatides (H2O2) ; 
No. 1,895,424, Phosphatides & Fatty Oil 
(Selective Solvent); No. 1,917,734, Extract- 
ing Oil from Seeds (Benzol-Alcohol); No. 
2,020,662, Prod. of Phosphatide Prep. (Alkali 
Metal Hydroxide); No. 2,024,398, Produc- 
tion of Lecithin (Hexane); No. 2,057,695, 
Prod. of Phosphatide Prep. (Oil Free with 
Carrier); No. 2,194,842, Soft Lecithin Prep- 
aration; No. 2,249,002, Prep. of Vegetable 
Phosphatides (Use of Foots); No. 2,287,838, 
Confection & Product (Phosphatides plus a 
salt)—Claims 16, 17, 18, 19, 20; No. 2,355,081, 
Phosphatide Comp. (Reduce emulsifying); 
No. 2,373,686, Phosphatide product (Methyl- 
ated); No. 2,374,681, Phosphatide Comp. 
(Organic Sulforic Acid); No. 2,391,462, 
Phosphatide Comp. (Glycerol Phosph. Acid) ; 
No. 2,400,120, Phosphatide Comp. (Acid Lib- 
erating); No. 2,403,284, Phosphatide Lubri- 
cants—Claims 1, 2, 3, 4. 


_ Application No. 501,178, Sulfur Contain- 
ing Phosphatide—Claims 10, 19, 20; No. 
504,904, Heat Treated Phosphatide—Claims. 
7, 30, 31, 32, 33, 34; No. 512,970, Nitrated 
Cephalin—Claims 8, 11, 13; No. 606,716, 
Improved Margarine Lecithin—Claims 1, 2, 
3, 4, 13, 14, 15, 16, 17, 18, 19. 

Canada: Patent No. 411,090, Confection 
& Product—Claims 16, 17, 18, 19} 20. 

Britain: Patent No. 528,377, Confection & 
Product—Claim 9; Application No. 21272-46, 
Improved Margarine Lecithin—Claims 1, 2, 
3) 4500, OF 7 aero el 0: 

France: Application No, 518,430, Improved 
Margarine Lecithin—Claims 1, 

Belgium: Application No. 362,240, Im- 


proved Margarine Lecithin—Claims 1, 2, 3, 
4, 5, 6, 7, 8 
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Holland: Application No. 126,628, Im- 
proved Margarine Lecithin—Claims 1, 2 usr 


’ a , ? 


EXHIBERB” 


U.S. Patent No. 1,762,077, Egg Yolk Sub- 
stitute; No. 1,776, 721, Uniform Pulverulent 
Mixtures; No. 1 779, 612, Leather Dressing; 
No. 1,831, 728, Shortening Composition; No. 
1,843, 051, ‘Baking Composition; No. 1,859, 240, 
Food Product (Confectionery) ; No. 1,903, 397, 
Separating Fatty Constituents ; No. 1,934,0 005, 
Stable Aqueous Emulsions (Benzyl alcohol) ; : 
No. 1,935,718, Baking Product; No. 1,938,864, 
Insecticidal Emulsion; No. 1,946, 332, Dress- 
ing, Sizing & Softening Oil: No. 1,965,490, 
Making Margarine; No. 1,982,186, Frying 
Fat; No. 1,986,360, Thickening Material 
(Textile); No. 2,019,494, Flavoring Mate- 
rial; No. 2,020,496, Process of Dyeing; No. 
2,020,517, Treatment of Textile Material; 
No. 2,039,739, Lecithin Nutrient Material; 
No. 2,115,088, Acid Phosphatide Emulsion; 
No. 2,181,129, Adhesive; No. 2,287,838, Con- 
fection—Claims 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15; No. 2,355,061, Turpentine 
Composition; No. 2,373,687, Confection; No. 
2,402,690, Making Margarine. 

Application No. 471,367, Treatment of 
glyceride oils; No. 606, 716, Hee Mar- 
a Lecithin—Claims 5, Orig One Oa LO; 


Canada: Patent No. 323,036, Chocolate; 
No. 325,961, Shortening Composition; No. 
347,118, Food Product (Confection); No. 
406,919, Confection Composition (Haloge- 
nated Phosph.); No. 411,090, mei het & 
Product—Claims 1, 2, 3, 4, 5, 71,1009) 10: 
iL A ol bea UG) ae 22, 23, og 25, 26, 27, 
8, 29. 

Britain: Patent No. 528,377, Confection & 
Product—Claims 3, 4, 5, 6, 7, 8; Application 
No. 21272-46, Improved Margarine Lecithin 
—Claims 11, 12. 

France: Application No. 518,430, Improved 
Margarine Lecithin—Claim 3. 

Belgium: Application No. 362,240, Im- 
proved Margarine Lecithin—Claim 9. 
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Holland: Application No. 126,628, Im- 
proved Margarine Lecithin—Claim 9. 


PHB Tes Gy 


1, Agreement dated January 1, 1940 by 
and between The Glidden Company, Tex- 
aco Development Corporation and The Texas 
Company relating to U. S. Letters Patent 
Nos. 2,155,678, 2,165,651 and 2,208,105 of The 
Texas Company and to U. S. Letters Patent 
No. 1,884,899 of American Lecithin Com- 
pany, these patents relating to the use of 
lecithin in the production of gasoline. 


(a) Amendment to the foregoing as of 
January 1, 1940 between the aforesaid cor- 
porations, bringing the following patents 
within the operation of the aforesaid agree- 


ment: 
Australia No. 25,165 
Canada Nos. 364,658, 364,659 
France No. 808,690 
British No. 464,055 
South Africa No. 1,166/35 


2. Agreement dated April 1, 1942 by and 
between The Glidden Company and Texaco 
Development Corporation relating to U. S. 
Letters Patents Nos. 2,212,020, 2,212,021, 
2,221,162, 2,244,416, 2,257, 601, of The Texas 
Company and U. S. Letters Patent No. 
2,374,682 and claims 5, 6 and 7 of U. S. Let- 
ters Patent No. 2,403,284 of American Leci- 
thin Company, each of said patents relating 
- the use of lecithin in mineral lubricating 
oil. 

3. Agreement between The Glidden Com- 
pany and E. I. DuPont de Nemours and 
Company dated December 23, 1942 relating 
to Claim No. 21 of U. S. Letter Patent No. 
2,285,854 which relates to use of lecithin in 
mineral lubricating oil. 

4. Agreement dated September 24, 1940, 
between Socony-Vacuum Oil Company, In- 
corporated, and The Glidden Company, cov- 
ering the non-exclusive right to license 
others under Socony-Vacuum Oil Company’s 
Patent 2,151,300 to incorporate lecithin in 
lubricant composition and to use and sell 
lubricant composition containing lecithin. 
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[1 57,543] Vines v. General Outdoor Advertising Co., Inc. 


In the United States District Court for the 
February 27, 1947. 


Southern District of New York. Civ. 26-311. 


An agreement between an advertising company and a salesman whereby the company 
is given the right to withdraw certain accounts from the salesman is held not to be invalid 


as in violation of the anti-trust laws. 


An arrangement between the advertising company and a national selling organization 
is held not to affect the employment agreement although under the terms of such arrange- 


ment the advertising company withdraws an 


account from the salesman. 


Even if the arrangement between the advertising company and the selling organization 
could be said to be a conspiracy to violate the anti-trust laws, the validity of the employment 


agreement would not be affected. 


See Sherman Act annotations, Vol. 1, {| 1220.507. 


For plaintiff: Lyman Stansky. 


For defendant: William E. Beehan; Maxwell S. Mattuck and Benjamin H. Trask, 


of counsel. 


[Nature of Action] 


CoxE, D. J.: This is a motion by the 
defendant for summary judgment dismissing 
the second amended complaint. The motion 
is made on the pleadings and on the exami- 
nations before trial of the plaintiff and of 
John B. Clark, an officer of the defendant. 

The action is brought to recover the sum 
of $71,839.00, with interest, and was com- 
menced on July 5, 1944. The jurisdiction is 
based on diversity of citizenship. 


[Plaintiff's Contentions] 


The second amended complaint states four 
separate claims. In the first claim it is 
alleged that on or about March 1, 1936, the 
defendant employed the plaintiff to solicit 
advertising contracts and assigned to him 
Liebmann Breweries, Inc. as an account to 
solicit; that in or about 1937 the plaintiff 
secured an advertising contract from Lieb- 
mann Breweries, Inc.; that thereafter, and 
up to December 31, 1943, the defendant 
received as a result of the plaintiff’s con- 
tinuous efforts about one million dollars 
from Liebmann Breweries, Inc. for adver- 
tising, and that the plaintiff’s services in 
securing this business were worth $80,000., 
no part of which has been paid except $10,000. 


The second claim incorporates portions 
of the first, and alleges that the parties 
signed four ‘‘documents” dated March 1, 
1936, April 8, 1941, January 7, 1942 and 
January 1, 1943, respectively. It also alleges 
that from March 1, 1936 to and including 
March 1, 1943, the plaintiff duly performed 
all the terms and conditions of these “docu- 
ments” on his part to be performed, “although 
the said documents are not enforceable legal 
contracts.” It further alleges that the plain- 
tiff signed the “documents” “because of 
fraud, deceit and coercion practiced by the 
defendant upon the plaintiff prior to the 
date of each document,” and it specifies the 
particular acts of fraud, deceit and coercion 
as follows: 
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“SEVENTEENTH: Plaintiff signed the docu- 
ments dated March 1, 1936, April 8, 1941, Jan- 
uary 7, 1942 and January 1, 1943 because of 
fraud, deceit and coercion practiced by the 
defendant upon the plaintiff prior to the date 
of each document, respectively, as follows: 

(a) Prior to March 1, 1936 defendant was 
indebted to plaintiff in a sum in excess of Two 
Thousand ($2,000.) Dollars for business secured 
by plaintiff for it during an immediately pre- 
ceding period of employment. With intent to 
deceive plaintiff and to coerce and force him 
into signing the document dated March 1, 1936; 
defendant falsely stated to him that if he did 
not sign said document defendant would not 
pay sums already due and earned, and that it 
had the power and the right so to do. Said 
representations were false and known to de 
fendant to be false but plaintiff believed them 
to be true and relied upon said statements and 
was fearful that the defendant would carry out 
its threat to refuse to pay plaintiff sums already 
due unless he continued in its employ by sign- 
ing said document. 

(b) Similar threats and misrepresentations 
were made by defendant to plaintiff prior to the 
signing of the documents dated April 8, 1941, 
January 7, 1942, and January 1, 1943.’ 


It is then alleged that “by reason of the 
duress and fraud to which plaintiff was sub- 
jected” and “of the nonenforceability of each 
and every document purporting to define the 
relationship of the parties hereto” the plain- 
tiff is entitled to recover the reasonable 
value of his services, amounting to $80,000., 
of which only $10,000. has been paid. 

The third claim incorporates part of the 
first two claims, and alleges that in 1938 
the defendant arbitrarily and in violation of the 
plaintiff's rights declared part of the Lieb- 
mann Breweries, Inc. business a “local” 
account and part a “national” account, and 
in 1940 declared the Liebmann account 
wholly a “national account,” thereby wrong- 
fully depriving the plaintiff of the value of 
his services in connection with the account. 
It is further alleged that “with intent to 
deceive plaintiff and to coerce and force 
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him into acceding” to these declarations, the 
defendant “falsely represented to plaintiff 
that it had a right to deprive him of his 
commissions on said account,” and that if 
he did not sign the “documents” of January 
4s 1942 and January 1, 1943, he would be 
deprived of income from all other accounts 
that he had theretofore secured for the de- 
fendant, and that the plaintiff, believing and 
relying on these statements, signed the 
documents of January 7, 1942 and January 
1, 1943. It is then alleged that the plaintiff 
is entitled to the reasonable value of his 
services as claimed in the second claim. 


The fourth claim again incorporates cer- 
tain of the allegations of the first and second 
claims, and alleges that prior to January 1, 
1943 the defendant was indebted to the 
plaintiff in the sum of $508.00 on business 
other than the Liebmann business, no part 
of which has ,been paid except the sum of 
$169.00, and further, that between January 
1, 1943 and December 31, 1943, on various 
named accounts assigned to the plaintiff, the 
plaintiff secured business for the defendant 
and the reasonable value of his services 
therefor is $1,839.00. 


[Defendant's Answer] 


The answer is in substance a denial, to- 
gether with various affirmative defenses to 
each claim. In the main defense to all four 
claims it is alleged that the parties entered 
into employment agreements, copies of which 
are annexed, and that under the terms of 
these agreements nothing is due the plain- 
tiff. There are also subsidiary defenses to 
the first three claims, namely, (1) a general 
release from the plaintiff to the defendant, 
dated April 8, 1941; (2) the statute of limi- 
tations, and (3) the statute of frauds. 


[Facts] 


The defendant is engaged in the business 
of outdoor advertising, and maintains for 
that purpose billboards and other structures 
in different parts of the country. The plain- 
tiff was first employed by the defendant in 
1922 at Hartford, Connecticut, and went to 
work with the Brooklyn branch of the busi- 
ness in 1932 as an advertising salesman. 


On March 1, 1936 the plaintiff entered 
into a written employment agreement with 
the defendant under which the plaintiff was 
employed as a salesman to solicit advertising 
contracts for the defendant for an indefinite 
period. This agreement defined the rights 
and obligations of the parties with particu- 
larity, and may be described briefly as fol- 
lows: By its terms the agreement could 
be terminated at any time by either party 
upon written notice. The plaintiff was re- 
quired to devote his entire time to the 
business, but was permitted to solicit adver- 
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tising only from such advertisers as were 
assigned to him by the defendant. The 
defendant reserved the right at any time 
to withdraw or transfer accounts assigned 
to the plaintiff, and in the event af any 
such withdrawal or transfer prior to the 
execution of a contract the plaintiff would 
be entitled to no compensation for soliciting 
or negotiating the contract. It was also 
provided that the plaintiff would be paid as 
his “entire compensation” “a weekly com- 
pensation payable at the end of each week,” 
depéndent upon the plaintiff's performance 
under a sales “quota” assigned to the plain- 
tiff at the beginning of each calendar year, 
and based on the expected business to be 
procured by the plaintiff during the year. 
If the plaintiff exceeded or fell short of this 
“quota” there was to be an adjustment in the 
compensation. The plaintiff’s “quota” for 
the period from March 1, 1936 to December 
31, 1936 was fixed in the agreement at $37,500. 


Paragraph 9 of the agreement reads as 
follows: 

“9, Upon the termination of this agreement 
all rights of the Salesman to compensation for 
any services rendered to the Company hereun- 
der or otherwise shall thereupon cease and ter- 
minate, and the Salesman hereby waives and 
relinquishes any and all rights to any compen- 
sation from the Company for any services he 
may have so rendered.’’ 


The parties continued to operate under the 
1936 agreement until April 8, 1941, when a 
new agreement was signed, and during this 
five-year period the plaintiff received his 
weekly compensation at varying rates in 
accordance with the terms of the agreement. 
The plaintiff testified in his examination 
before trial that the first contract he pro- 
cured from Liebmann Breweries, Inc. was 
in 1937; that in 1937, 1938 and 1939 he 
worked on the account; that he was given 
credit in those years for the Liebmann ad- 
vertising placed in Metropolitan New York, 
and that the account was withdrawn from 
him entirely in 1940. 

The agreement of April 8, 1941 is sub- 
stantially the same as the 1936 agreement 
except that it changed the basis of the plain- 
tiff’s compensation and provided for a speci- 
fied “weekly salary” for a period of six 
months, which could not be reduced during 
that period. On the same date that the 
agreement was signed, namely, April 8, 1941, 
the plaintiff executed a general release to 
the defendant in which he released the de- 
fendant “from any and all claims and de- 
mands of any kind whatsoever * * * and 
particularly from any claims or demands for 
salary, commissions or other compensation 
under any employment or contract of em- 
ployment” between the parties. 

New agreements were signed by the parties 
on January 7, 1942 and January 1, 1943, 
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both similar to the 1941 agreement, and 
under these agreements the plaintiff con- 
tinued to receive his weekly compensation 
until March 1, 1943, when he resigned volun- 
tarily from the employ of the defendant. 


[Plaintiff Contends Agreements Invalid] 


The defendant insists that under the terms 
of the employment agreements there is nothing 
due the plaintiff. The plaintiff, on the other 
hand, takes the position that the agreements 
are invalid and unenforceable (1) for lack 
of mutuality, (2) for fraud, deceit and coer- 
cion, and (3) for illegality under the anti- 
trust laws; and he seeks to recover in the 
action the reasonable value of his services 
during the entire period of the employment 
from March 1, 1936 to March 1, 1943. 


[The court’s discussion of the contentions 
that the agreements are invalid (1) for lack 
of mutuality and (2) for fraud, deceit and 
coercion, is here omitted as not pertinent 
to the scope of these Reports.] 


[No Violation of Anti-Trust Laws] 


3. The plaintiff's contention that the em- 
ployment agreements are invalid as in vio- 
lation of the anti-trust laws needs little 
comment. The basis of the contention is 
found in the testimony of John B. Clark, 
an officer of the defendant, to the effect that 
there was an arrangement between the de- 
fendant and a national selling organization 
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known as “Outdoor Advertising, Inc.” under 
which Outdoor Advertising, Inc. was en- 
titled to a commission from the defendant 
on “national” advertising placed with the 
defendant. It is argued from this that the 
Liebmann account was taken from the plain- 
tiff because of a claim by Outdoor Adver- 
tising, Inc. to commissions on the account, 
and that this in somé way constituted a 
violation of the anti-trust laws. The fallacy 
in the argument is that under the employ- 
ment agreements the defendant had an abso- 
lute right to withdraw the Liebmann account 
from the plaintiff, irrespective of any arrange- 
ment with Outdoor Advertising, Inc. Even 
if there were a conspiracy between the de- 
fendant and Outdoor Advertising, Inc. to 
violate the anti-trust laws, still such col- 
lateral agreements as are involved in the 
present action would not be affected. Con- 
nolly v. Union Sewer Pipe Co., 184 U. S. 
540, 549-551; A. B. Small Co. v. Lamborn 
& Co., 267 U. S. 248, 252; Standard Oil Co. 
v. Markham, 61 F. Supp. 813. 

[The court’s discussion of the employ- 
ment agreements, wherein it is concluded 
that plaintiff is bound by the agreements and 
the release, is here omitted as not pertinent 
to the scope of these Reports.] 


[Summary Judgment Granted] 


_ The motion of the defendant for summary 
judgment dismissing the second amended 
complaint is accordingly granted. 


[57,544] United States v. United Mine Workers of America (No. 759). 


United States v. John L. Lewis (No. 760). 


United Mine Workers v. United States (No. 781). 

John L. Lewis v. United States (No. 782). 

United Mine Workers and John L. Lewis v. United States (No. 811). 

In the United States Supreme Court. March 6, 1947. 

On writs of certiorari to the United States Court of Appeals for the District of 


Columbia. 


A restraining order and a temporary injunction restraining defendants union and union 


president from encouraging a strike and from interfering with the court’s jurisdiction were 
issued pending a determination by the court in a suit by the government for a declaratory 
judgment as to defendants’ power to terminate an agreement between defendants and the 
government. The contention of defendants that the restraining order and injunction were 
issued in violation of Section 20 of the Clayton Act is rejected, the Court finding that the 
term “employer”, as used in the Act, cannot be construed to include the United States, and 
that since the proscription on injunctions found in the Norris-LaGuardia Act does not 
apply, neither does the less comprehensive proscription of the Clayton Act, 


See the Clayton Act, Section 20, Vol. 1, J 2040. 
Mr. CHIEF JUSTICE VINSON delivefed the opinion of the Court. 
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[Facts] 


In October, 1946, the United States was 
in possession of, and operating, the major 
portion of the country’s bituminous coal 
mines. Terms and conditions of employ- 
ment were controlled “for the period of 
Government possession” by an agreement? 
entered into on May 29, 1946, between Sec- 
retary of Interior Krug, as Coal Mines Ad- 
ministrator, and John L. Lewis, as President 
of the United Mine Workers of America.’ 
The Krug-Lewis agreement embodied far 
reaching changes favorable to the miners; * 
and, except as amended and supplemented 
therein, the agreement carried forward the 
terms and conditions of the National Bitu- 
ue Coal Wage Agreement of April 11, 


On October 21, 1946, the defendant Lewis 
directed a letter to Secretary Krug and pre- 
sented issues which led directly to the pres- 
ent controversy. According to the defendant 
Lewis, the Krug-Lewis agreement carried 
forward §15 of the National Bituminous 
Coal Wage Agreement of April 11, 1945. 
Under that section either party to the con- 
tract was privileged to give ten days’ notice 
in writing of a desire for a negotiating con- 
ference which the other party was required 
to attend; fifteen days after the beginning 
of the conference either party might give 
notice in writing of the termination of the 
agreement, effective five days after receipt 


1The United States had taken possession of 
the mines pursuant to Executive Order 9728 of 
May 21, 1946, 11 F. R. 5593, in which the Pres- 
ident, after determining that labor disturbances 
were interrupting the production of bituminous 
coal necessary for the operation of the national 
economy during the transition from war to 
peace, directed the Secretary of Interior to take 
possession of and operate the mines and to ne- 
gotiate with representatives of the miners con- 
cerning the terms and conditions of employment. 

The President’s action was taken under the 
Constitution, as President of the United States 
and Commander in Chief of the Army and Navy, 
and by virtue of the authority conferred upon 
him by the War Labor Disputes Act, 57 Stat. 
163, 50 U.S.C. App. §§1501-1511. Section 3 of 
the Act authorizes the seizure of facilities nec- 
essary for the war effort if and when the Presi- 
dent finds and proclaims that strikes or other 
labor disturbances are interrupting the opera- 
tion of such facilities. 

Section 3 directs that the authority under that 
section to take possession of the specified facili- 
ties will terminate with the ending of hostilities 
and that the authority under that section to 
operate facilities seized will terminate six 
months after the ending of hostilities. The 
President on December 31, 1946, proclaimed that 
hostilities were terminated on that day. 12 F.R. 1. 

2The initial paragraph of the contract pro- 
vided: 

“This agreement between the Secretary of 
the Interior, acting as Coal Mines Administra- 
tor under the authority of Executive Order No. 
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of such notice. Asserting authority under 
this clause, the defendant Lewis in his letter 
of October 21 requested that a conference 
begin November 1 for the purpose of nego- 
tiating new arrangements concerning wages, 
hours, practices, and other pertinent matters 
appertaining to the bituminous coal industry.® 


Captain N. H. Collisson, then Coal Mines 
Administrator, answered for Secretary Krug. 
Any contractual basis for requiring negotia- 
tions for revision of the Krug-Lewis agree- 
ment was denied." In the opinion of the 
Government, § 15 of the 1945 agreement had 
not been preserved by the Krug-Lewis 
agreement; indeed, § 15 had been expressly 
nullified by the clause of the latter contract 
providing that the terms contained therein 
were to cover the period of Government 
possession. Although suggesting that any 
negotiations looking toward a new agree- 
ment be carried on with the mine owners, 
the Government expressed willingness to 
discuss matters affecting the operation of 
the mines under the terms of the Krug- 
Lewis agreement. 


Conferences were scheduled and began in 
Washington on November 1, both the union 
and the Government adhering to their op- 
posing views regarding the right of either 
party to terminate the contract.® At the 
fifth meeting, held on November 11, the 
union for the first time offered specific pro- 
posals for changes in wages and other con- 


9728 (dated May 21, 1946, 11 F. R. 5593), and 
the United Mine Workers of America, covers 
for the period of Government possession the 
terms and conditions of employment in respect 
to all mines in Government possession which 
were as of March 31, 1946, subject to the Na- 
tional Bituminous Coal Wage Agreement, dated 
April 11, 1945.”’ 

3In compliance with Executive Order No. 9728 
and §5 of the War Labor Disputes Act, the 
agreement had been submitted to and approved 
by the National Wage Stabilization Board. 

4 See infra p. 25. 

5 The saving clause was in the following form: 

“Except as amended and supplemented here- 
in, this agreement carries forward and preserves 
the terms and conditions contained in all joint 
wage agreements effective April 1, 1941, through 
March 31, 1943, the supplemental agreement 
providing for the six (6) day workweek, and 
all the various district agreements executed be- 
tween the United Mine Workers and the various 
Coal Associations and Coal Companies (based 
upon the aforesaid basic agreement) as they 
existed on March 31, 1943, and the National 
Bituminous Coal Wage Agreement, dated April 
TT 19452)" 

6 The letter also charged certain breaches of 
contract by the Government and asserted sig- 
nificant changes in Government wage policy. 

™Captain Collisson also specifically denied 
breaches of contract on the part of the Gov- 
ernment. 

8 Conferences were carried on without preju- 
dice to the claims of either party in this respect. 
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ditions of employment. On November 13 
Secretary Krug requested the union to ne- 
gotiate with the mine owners. This sugges- 
tion was rejected. On November 15 the 
union, by John L. Lewis, notified Secretary 
Krug that “Fifteen days having now elapsed 
since the beginning of said conference, the 
United Mine Workers of America, exer- 
cising its option, hereby terminates said 
Krug-Lewis Agreement as of 12:00 o’clock 
P. M., Midnight, Wednesday, November 
20, 1946.” 


Secretary Krug again notified the defend- 
ant Lewis that he had no power under the 
Krug-Lewis agreement or under the law to 
terminate the contract by unilateral declara- 
tion.” The President of the United States 
announced his strong support of the Goy- 
ernment’s position and requested reconsid- 
eration by the union in order to avoid a 
national crisis. However, the defendant 
Lewis, as union president, circulated to the 
mine workers copies of the November 15 
letter to Secretary Krug. This communi- 
cation was for the “official information” of 
union members. 


The United States on November 18 filed 
a complaint in the District Court for the 
District of Columbia against the United 
Mine Workers of America and John L. 
Lewis, individually and as president of the 
union. The suit was brought under the 
Declaratory Judgment Act™ and sought 
judgment to the effect that the defendants 
had no power unilaterally to terminate the 
Krug-Lewis agreement. And, alleging that 
the November 15 notice was in reality a 
strike notice, the United States, pending the 
final determination of the cause, requested 


®Secretary Krug and defendant Lewis met 
privately on November 13 and again on Novem- 
ber 14. 

70 Secretary Krug had been advised by the 
Attorney General whose opinion had been 
sought, that §15 of the 1945 agreement was no 
longer in force. 


11 Judicial Code, §274d, 28 U.S.C. §400. 


2 The pertinent part of the order was as 
follows: 

“Now, Therefore, It Is By the Court this 18th 
day of November, 1946, 

“Ordered, that the defendants and each of 
them and their agents, servants, employees, and 
attorneys, and all persons in active concert or 
participation with them, be and they are hereby 
restrained pending further order of this Court 
from permitting to continue in effect the notice 
heretofore given by the defendant, John L. 
Lewis, to the Secretary of Interior dated No- 
vember 15, 1946; and from issuing or otherwise 
giving publicity to any notice that or to the 
effect that the Krug-Lewis Agreement has been, 
is, or will at some future date be terminated, 
or that said agreement is or shall at some future 
date be nugatory or void at any time during 
Government possession of the bituminous coal 
mines; and from breaching any of their obli- 
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a temporary restraining order and prelim- 
inary injunctive relief. ; 

The court, immediately and without no- 
tice to the defendants, issued a temporary 
order ” restraining the defendants from con- 
tinuing in effect the notice of November 15, 
from encouraging the mine workers to inter- 
fere with the operation of the mines by 
strike or cessation of work, and from tak- 
ing any action which would interfere with 
the court’s jurisdiction and its determination 
of the case. The order by its terms was to 
expire at 3:00 p. m. on November 27 unless 
extended for good cause shown. A hearing 
on the preliminary injunction was set for 
10:00 a. m. on the same date. The order 
and complaint were served on the defend- 
ants on November 18. 


A gradual walkout by the miners com- 
menced on November 18, and, by midnight 
of November 20, consistent with the miners’ 
“no contract, no work” policy, a full-blown 
strike was in progress. Mines furnishing 
the major part of the nation’s bituminous 
coal production were idle. 


On November 21 the United States filed 
a petition for a rule to show cause why the 
defendants should not be punished as and 
for contempt, alleging a willful violation of 
the restraining order. The rule issued, set- 
ting November 25 as the return day and, if 
at that time the contempt was not suff- 
ciently purged, setting November 27 as the 
day for trial on the contempt charge. 


On the return day, defendants, by coun- 
sel, informed the court that no action had 
been taken concerning the November 15 
notice, and denied the jurisdiction of the 
court to issue the restraining order and rule 


gations under said Krug-Lewis Agreement; and 
from coercing, instigating, inducing, or encour- 
aging the mine workers at the bituminous coal 
mines in the Government’s possession, or any 
of them, or any person, to interfere by strike, 
slow down, walkout, cessation of work, or 
otherwise, with the operation of said mines by 
continuing in effect the aforesaid notice or by 
issuing any notice of termination of agreement 
or through any other means or device; and from 
interfering with or obstructing the exercise by 
the Secretary of the Interior of his functions 
under Executive Order 9728; and from taking 
any action which would interfere with this 
Court’s jurisdiction or which would impair, ob- 
struct, or render fruitless, the determination of 
this case by the Court; 


“And It Is Further Ordered that this restrain- 
ing order shall expire at 3 o’clock p. m. on 
November 27th, 1946, unless before such time 
the order for good cause shown is extended, or 
unless the defendants consent that it may be 
extended for a longer period; 


“And It Is Further Ordered that plaintiff's 
motion for preliminary injunction be set down 
for hearing on November 27th, 1946, at 10:00 
o’clock a, m.”’ 
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to show cause. Trial on the contempt charge 
was thereupon ordered to begin as sched- 
uled on November 27. On November 26 the 
defendants filed a motion to discharge and 
vacate the rule to show cause. Their mo- 
tion challenged the jurisdiction of the court, 
and raised the grave question of whether 
the Norris-LaGuardia Act”* prohibited the 
granting of the temporary restraining order 
at the instance of the United States.* 


After extending the temporary restrain- 
ing order on November 27, and after full 
argument on November 27 and November 
29, the court, on the latter date, overruled 
the motion and held that its power to issue 
the restraining order in this case was not 
affected by either the Norris-LaGuardia Act 
or the Clayton Act.* 


The defendants thereupon pleaded not 
guilty and waived an advisory jury. Trial 
on the contempt charge proceeded. The 
Government presented eight witnesses, the 
defendants none. At the conclusion of 
the trial on December 3, the court found that 
the defendants had permitted the November 
15 notice to remain outstanding, had en- 
couraged the miners to interfere by a strike 
with the operation of the mines and with 
the performance of governmental functions, 
and had interfered with the jurisdiction of 
the court. Both defendants were found guilty 
beyond reasonable doubt of both criminal 
and civil contempt dating from Novemiber 
18. The court entered judgment on Decem- 
ber 4, fining the defendant Lewis $10,000, 
and the defendant union $3,500,000. On the 
same day a preliminary injunction, effective 
until a final determination of the case, was 
issued in terms similar to those of the re- 
straining order. 


On December 5 the defendants filed no- 
tices of appeal from the judgments of con- 
tempt. The judgments were stayed pending 
the appeals. The United States on Decem- 
ber 6 filed a petition for certiorari in both 
cases. Section 240 (a) of the Judicial Code 
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authorizes a petition for certiorari by any 
party and the granting of certiorari prior to 
judgment in the Circuit Court of Appeals. 
Prompt settlement of this case being in the 
public interest, we granted certiorari on 
December 9, and subsequently, for similar 
reasons, granted petitions for certiorari filed 
by the defendants, — U. S. —. The cases 
were consolidated for argument. 


if: 
[No Violation of Clayton Act] 


_ Defendants’ first and principal contention 
is that the restraining order and preliminary 
injunction were issued in violation of the 
Clayton and Norris-LaGuardia Acts. We 
have come to a contrary decision. 

It is true that Congress decreed in § 20 
of the Clayton Act that “no such restraining 
order or injunction shall prohibit any person 
or persons ... from recommending, advis- 
ing, or persuading others .. .” to strike. 
But by the Act itself this provision was 
made applicable only to cases “between an 
employer and employees, or between em- 
ployers and employees, or between employees, 
or between persons employed and persons 
seeking employment... .’* For reasons 
which will be explained at greater length 
in discussing the applicability of the Norris- 
LaGuardia Act, we cannot construe the gen- 
eral term “employer” to include the United 
States, where there is no express reference 
to the United States and no evident affirma- 
tive grounds for believing that Congress in- 
tended to withhold an otherwise available 
remedy from the Government as well as 
from a specified class of private persons. 

Moreover, it seems never to have been 
suggested that the proscription on injunc- 
tions found in the Clayton Act is in any 
respect broader than that in the Norris- 
LaGuardia Act. Defendants do not suggest 
in their argument that it is. This Court, on 
the contrary, has stated that the Norris- 
LaGuardia Act “still further ,.. [narrowed ] 


13 47 Stat. 70, 29 U.S.C. $101. 


14The grounds offered for the motion were: 

“1, The Temporary Restraining Order is void 
in that this case involves and grows out of a 
labor dispute. Under the provisions of the 
Norris-LaGuardia Act (47 Stat. 70), and the 
provisions of Section 20 of the Clayton Act (38 
U. S. Stat. C. 323, 730), this Honorable Court 
is without jurisdiction over the subject-matter 
of this cause. 

“2. Equity acts only where there is no plain, 
adequate, and complete remedy at law. The 
allegations of the Petition for the Rule purport 
to show a violation of the War Labor Disputes 
Act—a serious offense—in which field there is 
no place for equity intervention. 

“3. Observance of all the strict rules of crim- 
inal procedure is required to establish criminal 
contempt. It is apparent that the alleged facts 
set out in the unverified Petition and in the 
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affidavit of Captain Collisson, filed in support 
of the Rule, are based wholly upon hearsay, 
information and belief and are not sufficient to 
sustain the Rule to Show Cause. 

“4. The object of the Petition for the Rule 
is necessarily punitive and not compensatory. 
Accordingly, it being for criminal contempt, 
the Petition should have been presented as an 
independent proceeding and not as supplemental 
to the original cause. 

“S| The Temporary Restraining Order is be- 
yond the jurisdiction of this Honorable Court 
and therefore void because it contravenes the 
First, Fifth, and Thirteenth Amendments to the 
Constitution of the United States.”’ 

15 38 Stat. 730, 738, § 20, 29 U.S.C. § 52. 

16 American Foundries v. Tri-City Council, 257 
U. S. 184, 202 (1921); Duplex Printing Press Ca. 
wv, Deering, 254 U. S. 443, 470 (1921). 
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the circumstances under which the federal 
courts could grant injunctions in labor dis- 
putes.” * Consequently, we would feel justi- 
fied in this case to consider the application 
of the Norris-LaGuardia Act alone. If it 
does not apply, neither does the less com- 
prehensive proscription of the Clayton Act; * 
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if it does, defendant’s reliance on the Clay- 
ton Act is unnecessary. - 

[The remainder of the majority opinion, 
and the concurring and dissenting opinions, 
are here omitted as not pertinent to the 
scope of these reports. ] 


[157,545] United Brotherhood of Carpenters and Joiners of America v. United 


States of America. 


The Bay Counties District Council of Carpenters of the United Brotherhood of Car- 
penters and Joiners of America, et al. v. United States of America. 


Lumber Products Association, Inc., Acme Manufacturing Co., Inc., Eureka Sash, Door 
& Moulding Mills, et al. v. United States of America. 


Alameda County Building and Construction Trades Council v. United States of 


America. 


Boorman Lumber Company, Hogan Lumber Company, Loop Lumber & Mill Com- 


pany, et al. v. United States of America. 


In the United States Supreme Court. Nos. 6, 7, 8, 9, and 10. March 10, 1947. 
On writs of certiorari to the United States Circuit Court of Appeals for the Ninth 


Circuit. 


In a criminal prosecution charging defendant lumber manufacturers and unions with 


conspiring to restrain interstate commerce by monopolizing trade and raising prices, in 
violation of the Sherman Act, officers and agents of the manufacturers’ associations and 
unions are entitled to an instruction stating that under Section 6 of the Norris-La Guardia 
Act they may not be held responsible for the unlawful acts of other members except upon 


clear proof of participation in, or authorization or ratification of, such acts. 


reversed and remanded. 


Convictions 


See previous opinion at {| 57,281; see also the Norris-LaGuardia Act, Section 6, Vol. I, { 711, 


and the Sherman Act annotations, Vol. 1, J 1280.150. 


Mr Justice Reep delivered the opinion of 
the Court. These are criminal cases in 
which conviction of various defendants has 
been obtained in the District Court of the 
United States for the Northern District of 
California, Southern Division, and affirmed 
by the Circuit Court of Appeals of the Ninth 
Circuit, 144 F. 2d 546. They were charged 
with conspiracy to violate the Sherman Act, 
§ 12% The parties to the alleged conspiracy 
were of two groups: on the one hand, 
local manufacturers of and dealers in the 
commodities affected and their incorporated 
trade associations and officials thereof; and, 
on the other, unincorporated trade unions 
and their officials or business agents. The 
indictment charged that the defendants be- 
low unlawfully combined and conspired to- 
gether, successfully, to monopolize unduly a 


7 United States v. Hutcheson, 312 U. S. 219, 
231 (1941). 

18 See also Allen Bradley Co. v. Union, 325 
U. S. 797, 805 (1945); United States v. Hutche- 
son, 312 U. S. 219, 235, 236 (1941). 

215 U:SiCn8a 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, 
or with foreign nations, is hereby declared to be 
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part of interstate commerce in millwork and 
patterned lumber. The purpose and effect 
of the conspiracy was alleged to be to re- 
strain out-of-state manufacturers from ship- 
ping and selling these commodities within 
the San Francisco Bay area of California 
and to prevent the dealers in that area from 
freely handling them. It was alleged that 
the conspiracy also sought to raise the prices 
of the products affected. To achieve the 
purpose, acontract was entered into between 
the defendants for a wage scale for members 
of labor unions working on the articles in- 
volved, combined with a restrictive clause, 
“.. . no material will be purchased from, 
and no work will be done on any material 
or article that has had any operation per- 
formed on same by Saw Mills, Mills or 
Cabinet Shops, or their distributors that do 


illegal: Every person who shall make 
any contract or engage in any combination or 
conspiracy declared by sections 1-7 of this title 
to be illegal shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall be 
punished by fine not exceeding $5,000, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.”’ 


Copyright 1947, Commerce Clearing House, Inc. 


3-14-47 
Report 109 


not conform to the rates of wage and work- 
ing conditions of this agreement,” with speci- 
fied exceptions not here material. This 
clause, it is alleged, was enforced to the 
mutual advantage of the conspirators by 
some of the parties through conference or 
picketing or acquiescence in the arrange- 
ment. By means of the conspiracy, union 
workmen obtained better wages, the em- 
ployers higher profits and manufacturers 
against whom the conspiracy was directed 
were largely prevented from sharing in the 
Bay Area business, all to the price disad- 
vantage of the consumer and the unreason- 
able restraint of interstate commerce. The 
legal theory which was followed in their 
conviction was that conspiracies between 
employers and employees to restrain inter- 
state commerce violate the Sherman Act. 


Five petitions for certiorari were presented 
to this Court by different defendants either 
singly or jointly with others. It is sufficient 
for the purposes of this review to say that 
they raised the question of the application 
of §1 of the Sherman Act to conspiracies 
between employers and employees; to re- 
strain commerce and, except the petitions in 
the employer group, the application of § 6 of 
the Norris-LaGuardia Act in a trial of such 
an indictment.? On account of the import- 
ance of the federal questions raised and 
asserted conflicts in the circuits, the writs 
of certiorari were granted.® 


Since these cases were taken the important 
question of the application of the Sherman 
Act to a conspiracy between labor union and 
business groups has been decided by us. 
We held that such a conspiracy to restrain 
trade violated the Sherman Act. Allen Brad- 
ley Co. v. Local Union No. 3, 325 U. S. 797. 
This holding causes us to approve the ruling 
of the trial and appellate courts on the first 
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question presented by the certiorari but it 
left unresolved the question as to the applica- 
tion of § 6 of the Norris-LaGuardia Act, the 
point to which this decision is directed. 


The indictment charges a conspiracy for- 
bidden by the Sherman Act. On that issue, 
the power of the trial court is limited by 
§6 of the Norris-LaGuardia Act. Note 2, 
supra, The limitations of that section are 
upon all courts of the United States in all 
matters growing out of labor disputes, cov- 
ered by the Act, which may come before 
them. It properly is conceded that this 
agreement grew out of such a labor dispute 
and that all parties defendant participated or 
were interested in that dispute. See § 13, 47 
Stat. 73. Section 6 of the Norris-LaGuardia 
Act first appeared in a draft bill of the 
Senate Committee on the Judiciary as § 6 
thereof. At that time its form was precisely 
the same as at present. The draft was 
drawn as a comprehensive substitute for S. 
1482 of the 70th Congress, a bill providing 
only for a limitation on the jurisdiction of 
equity courts in the issuance of injunctions. 
In the 71st Congress, a similarly limited bill 
on the same subject, S. 2497, was reintro- 
duced and a like comprehensive substitute 
proposed. Neither substitute was reported 
out of the Committee.* These substitute 
bills are quite similar in form to the Norris- 
LaGuardia Act, In substance, and there- 
fore in effectiveness, they are the same. 


In the next, the 72d Congress, the bill, 
H. R, 5315, which was to become the Norris- 
LaGuardia Act, was introduced. Section 2 
succinctly states the public policy that it 
was designed to further—a definition of and 
limitation upon the jurisdiction and au- 
thority of courts of the United States in 
labor disputes. That purpose was in accord 
with that behind the earlier drafts referred to 


247 Stat. 70, 71: 

“Sec. 6. No officer or member of any asso- 
ciation or organization, and no association or 
organization participating or interested in a 
labor dispute, shall be held responsible or liable 
in any court of the United States for the un- 
lawful acts of individual officers, members, or 
agents, except upon clear proof of actual par- 
ticipation in, or actual authorization of, such 
acts, or of ratification of such acts after actual 
knowledge thereof.’”’ 

3 323 U. S. 706-7. Compare Allen Bradley Co. 
v. Local Union No. 3, 145 F. (2d) 215, and 
United States v. International Fur Workers 
Union, 100 F. (2d) 541, 547, with the opinion 
of the Circuit Court of Appeals in this case, 
144 F. (2d) 546. 

These cases were argued in the Supreme 
Court of the United States first on March 8, 
1945. On June 18, 1945, they were restored to 
the docket and assigned for reargument, coun- 
sel being requested to discuss (1) the scope of 
86 of the Norris-LaGuardia Act in relation to 
prosecutions under the Antitrust Act; (2) the 
scope of §6 in relationship to §13(b); (3) the 
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scope of the words ‘‘association or organization” 
appearing in §6, in that section’s relationship 
to §13(b); and (4) consideration of the Court’s 
oral charge and written charges requested and 
refused involving §6, in the light of objections 
and exceptions by each and all of the defend- 
ants and the state of the evidence on that issue 
as to each of them. Journal, Sup. Ct., U. S., 
October Term 1944, pp. 284-5. The cases were 
reargued on April 29-30, 1946, and again re- 
stored to the docket on June 10, 1946, for a 
third argument. 


+S. Rep. No. 1060, 71st Cong., 2d Sess., p. 4. 

In the hearings on the proposed substitute, 
the language now incorporated into §6 of the 
Norris-LaGuardia Act was criticized as changing 
the rules of agency, so as to relieve organiza- 
tions of responsibility for acts of their agents 
in labor disputes. It was defended as intended 
to apply the law of agency to labor unions. 
Hearings, Sub-committee of the Committee on 
the Judiciary, U. S. Senate, 70th Cong., 2d 
Sess., on S. 1482, Part 5, p. 759, et seq. 


547 Stat. 70. 
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above.® As the new bill was practically 
identical with these long considered _com- 
mittee substitutes, the hearings on H. R. 
5315 were short." But even so, the attack 
continued on § 6 as a restriction on the gen- 
eral law of agency in labor disputes.. The 
reply of the House Committee was that it 
did “not affect the general law of agency” 
and was necessary “under the circumstances” 
so that “the courts should know that Con- 
gress expects them not to hold officers or 
associations liable for the unlawful acts of 
a member without clear proof of actual par- 
ticipation in, or authorization of, any un- 
lawful acts by the officer or association.” ° 
The Senate Committee was of the view that 
it was a “rule of evidence,” not a “new law 
of agency.” 

“There is no provision made relieving an indi- 
vidual from responsibility for his acts, but pro- 
vision is made that a person shall not be held 
responsible for an ‘unlawful act’ except upon 
‘clear proof’ of participation or authorization or 
ratification. Thus a rule of evidence, not a rule 
of substantive law, is established.’’? 


We need not determine whether § 6 should 
be called a rule of evidence or one that 
changes the substantive law of agency. We 
hold that its purpose and effect was to re- 
lieve organizations, whether of labor or 
capital,“ and members of those organizations 
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from liability for damages or imputation of 
guilt for lawless acts done in labor disputes 
by some individual officers or members of 
the organization without clear proof that the 
organization or member, charged with re- 
sponsibility for the offense, actually partici- 
pated, gave prior authorization, or ratified 
such acts after actual knowledge of their 
perpetration.” 


Thus § 6 limited responsibility for acts of 
a co-conspirator—a matter of moment to the 
advocates of the bill.“ Before the enactment 
of §6, when a conspiracy between labor 
unions and their members, prohibited under 
the Sherman Act, was established, a widely 
publicized case had held both the unions 
and their members liable for all overt acts 
of their co-conspirators.“ This liability re- 
sulted whether the members or the unions 
approved of the acts or not or whether or 
not the acts were offenses under the criminal 
law. While of course participants in a con- 
spiracy that is covered by §6 are not im- 
munized from responsibility for authorized 
acts in furtherance of such a conspiracy, they 
now are protected against liability for un- 
authorized illegal acts of other participants 
in the conspiracy. 


The legislative history makes the intended 
meaning of the word “authorization,” we 


6S. Rep. No. 163, 72d Cong., ist Sess.; H. 
Rep. No. 669, 72d Cong., 1st Sess.; S. Rep. No. 
1060, 71st Cong., 2d Sess.; Hearings, Subcom- 
mittee of the Committee on the Judiciary, U. S. 
Senate, 70th Cong., 1st Sess., on S. 1482; Hear- 
ing, Subcommittee of the Committee on the 
Judiciary, U. S. Senate, 7ist Cong., 2d Sess., 
on S. 2497. 

7 Hearing, Committee on the Judiciary, House 
of Representatives, 72d Cong., ist Sess., on 
Hy RA 5315. 

S7as,°D: 160 


“But §6 effeets a revolution in the substan- 
tive law of agency. By that section no officer 
or member of any organization participating in 
a labor dispute, and this applies equally to em- 
ployers, is to be held liable in any court of the 
United States for the unlawful act of agents act- 
ing in such dispute, unless there be clear proof 
of actual participation, authorization, or ratifi- 
cation of the agents’ acts after actual knowl- 
edge. The general law of agency is thus 
repealed or restricted to a labor dispute, and it 
applies equally to employers and employees. It 
applies to men who by collusion enter into 
agreements which may harmfully affect the pub- 
lic interests, and which in some instances might 
be violations of the antitrust act, although they 
may be the result, or grow out of, or involve 
terms of a labor dispute.”’ 

See also pp. 33 and 39. 

®H. Rep. No. 669, 72d Cong., 1st Sess., p. 9. 

10S. Rep. No. 163, 72d Cong., ist Sess., p. 19. 

11 ‘Section 6 of the bill relates to damages for 
unlawful acts arising out of labor disputes. It 
is provided that officers and members of any 
labor organization, and officers and members of 
any employers’ organization, shall not be held 
liable for damages unless it is proven that the 
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defendant either participated in or authorized 
such unlawful acts, or ratified such unlawful 
acts after actual knowledge thereof.’’ S. Rep. 
No. 163, swpra, p. 19; 75 Cong. Rec, 4507; 47 
Stat. 70, 73: 

“Sec. 13. 


““(b) A person or association shall be held to 
be a person participating or interested in a 
labor dispute if rélief is sought against him or 
it, and if he or it is engaged in the same indus- 
try, trade, craft, or occupation in which such 
dispute occurs, or has a direct or indirect inter- 
est therein, or is a member, officer, or agent 
of any association composed in whole or in part 
of employers or employees engaged in such in- 
dustry, trade, craft, or occupation.’’ 


12 See the full statement in S. Rep. No. 163, 
supra, pp. 19-21. Nothing has been found to 
give definition to the word ‘‘organization’’ as 
used in the act. We see no reason to restrict 
its meaning to unincorporated entities. Appar- 
ently it was employed by the draftsmen to 
cover, generically, all organizations that take 
part in labor disputes. See note 11, supra. We 
so apply the word. The corporate form, as is 
true in this case, is frequently employed for 
trade groups. 


1% The Danbury Hatters case—Loewe v. Lau- 
lor, 208 U. S. 274, and Lawlor v. Loewe, 235 
U. S. 522—involving damages against union 
members for their union’s acts in an unlawful 
conspiracy, was in their minds. Hearings on 
S. 1482, supra, p. 760, et seq. Compare the part- 
nership in crime theory. United States v. Kissel, 
218 U. S. 601, 608; United States v. Socony-Vac- 
uum Oil Co., 310 U. S. 150, 253. 


144 United States v. Railway Employees’ Dept. 
A, F. L., 283 Fed. 479, 492. 
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think, almost equally clear. The rule of lia- 
bility for acts of an agent within the scope 
of his authority, based on the Danbury 
Hatters case, was urged as an argument 
against the language of §6.% When the 
Senate Committee on the Judiciary reported 
the bill, it dealt with this contention. 


“But the argument is made that a man is 
held legally responsible for the acts of his 
agents taken in due course of employment. This 
argument is evidently based upon a doctrine of 
the civil law of negligence. It has no applica- 
tion to the criminal law. If a man is held 
responsible for an unlawful act, his responsi- 
bility rests on the basis of actual or implied 
participation. He is responsible for conspiring 
to do an unlawful act or for setting in motion 
forces intended to result, or necessarily result- 
ing, in an unlawful act. 

* * * * * 

“|... it is high time that, by legislative action, 
the courts should be required to uphold the 
long established law that guilt is personal and 
that men can only be held responsible for the 
unlawful acts of associates because of partici- 
pation in, authorization or ratification of such 
acts. As a rule of evidence, clear proof should 
be required, so that criminal guilt and criminal 
responsibility should not be imputed but proven 
beyond reasonable doubt in order to impose 
liability.’’ 74 


We hold, therefore, that “authorization” as 
used in §6 means something different from 


% Hearings on S. 1482, supra, p. 760: 

‘“‘When that came before the Supreme Court 
of the United States Justice Holmes—I do not 
remember the exact language, but he had in 
mind that it might not be necessary to show 
that they knew or ought to have known or that 
they ought to have been warranted in their be- 
lief—that under the rule of agency as prevailing 
in all other activities, including bankers’ asso- 
ciations, to which you refer, and all other 
associations, it is the common accepted proposi- 
tion, as fundamental as any I know in Anglo- 
Saxon jurisprudence, that a principal may be 
liable for the acts of his agent, even though he 
never knew or heard of them and actually for- 
bade them, provided he was acting within the 
generai scope of his authority, in furtherance 
of the purpose of the association. That is the 
law laid down by the Supreme Court of the 
United States, and that is the law that I am 
afraid is curtailed by this provision in this 
section 6.”’ 

Excerpts from Lawlor v. Loewe, 235 U.S. at 
534-35, will explain the reference: ‘‘We agree 
with the Circuit Court of Appeals that a com- 
bination and conspiracy forbidden by the statute 
were proved, and that the question is narrowed 
to the responsibility of the defendants for what 
was done by the sanction and procurement of 
the societies above named. 


“The court in substance instructed the jury 
that if these members paid their dues and con- 
tinued to delegate authority to their officers 
unlawfully to interfere with the plaintiffs’ Inter- 
state commerce in such circumstances that they 
knew or ought to have known, and such officers 
were warranted in the belief that they were 
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corporate criminal responsibility for the acts 
of officers and agents in the course or scope 
of employment.” We are of the opinion that 
the requirement of “authorization” restricts 
the responsibility or liability in labor dis- 
putes of employer or employee associations, 
organizations or their members for unlaw- 
ful acts of the officers or members of those 
associations or organizations, although such 
officers or members are acting within the 
scope of their general authority as such 
officers or members, to those associations, 
organizations or their officers or members 
who actually particpate in the unlawful acts, 
except upon clear proof that the particular 
act charged, or acts generally of that type 
and quality, had been expressly authorized, 
or necessarily followed from a granted au- 
thority, by the association or non-participat- 
ing member sought to be charged or was 
subsequently ratified by such association, 
organization or member after actual knowl- 
edge of its occurrence. 


In this prosecution the United Brother- 
hood of Carpenters and Joiners and all the 
local unions who were convicted requested 
an instruction or instructions that embodied 
the above interpretation of §6.% <A similar 
request was made by the individual, members 
by requested instruction No. 58. These re- 
quested instructions were refused and in- 


acting in the matters within their delegated 
authority, then such members were jointly 
liable, and no others. It seems to us that this 
instruction sufficiently guarded the defendants’ 
rights, and that the defendants got all that they 
were entitled to ask in not being held chargeable 
with knowledge as matter of law. ... If the 
words of the documents on their face and with- 
out explanation did not authorize what was 
done, the evidence of what was done publicly 
and habitually showed their meaning and how 
they were interpreted. The jury could not but 
find that by the usage of the unions the acts 
complained of were authorized, and authorized 
without regard to their interference with com- 
merce among the States.” 


16S, Rep. No. 163, supra, p. 20. 


See New York Central R. Co. v. United 
States, 212 U. S. 481, 494. 


These cases now being passed upon have not 
involved the liability of an employer, whether a 
member or not of an association or organization 
of employers, for the acts, in a labor dispute, 
of his or its own officers. We express no opinion 
upon that. 


138 A fair example, requested instruction No. 
56, is as follows: 


“You are instructed that no labor union or 
organization can be found guilty in this case 
for an unlawful act or acts, if any, of individual 
officers, members or agents, unless you find 
upon clear proof from the evidence that such 
labor organization actually participated in, or 
actually authorized such unlawful act, if any, 
or ratified such an act, if any, after actual 
knowledge thereof.’’ 
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stead instructions were given that stated a 
different concept of law as is evidenced by 
the excerpts in the marginal note.” 

So far as the Unions, both local and na- 
tional, are concerned, the necessity under 
our construction for an instruction based on 
§6 is apparent. The United Brotherhood 
was not a party to any of the agreements. 
Local unions took a more definitive part 
than the United Brotherhood. In some in- 
stances the name of a local union was signed 
to the agreement that contained the restric- 
tive clause. Necessarily acts performed by 
or for the unions were done by their indi- 
vidual officers, members or agents. We do 
not enter into an analysis of the evidence 
that was relied upon to show the participa- 
tion of the unions in the conspiracy. The 
evidence in any new trial may be quite dif- 
ferent. No matter how strong the evidence 
may be of an association’s or organization’s 
participation through its agents in the con- 
spiracy, there must be a charge to the jury 
setting out correctly the limited liability 
under § 6 of such association or organization 
for acts of its agents,° For a judge may 
not direct a verdict of guilty no matter how 
conclusive the evidence.” There is no way 
of knowing here whether the jury’s verdict 
was basé¢d on facts within the condemned 
instructions, note 19 above, or on actual au- 
thorization or ratification of such acts, note 
18.” A failure to charge correctly is not 
harmless, since the verdict might have re- 
sulted from the incorrect instruction. We 
are of the opinion, therefore, that the judge 
should have instructed the jury as to the 
limitations upon the association’s liability for 
the acts of its agents under §6. The error 
is aggravated by the failure to give the cor- 
rect charge upon request. 
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The suggestion is made that the alert and 
powerful unions and corporations gain the 
greatest degree of immunity under our in- 
terpretation of §6. That is not the case. 
Section 6 draws no distinction as to liability 
for unauthorized acts between the large and 
the small, between national unions and local 
unions, between powerful unions and weak 
unions, between associations or organiza- 
tions and their members. And we draw no 
such distinctions. 

There is no implication in what we have 
said that an association or organization in 
circumstances covered by §6 must give ex- 
plicit authority to its officers or agents to 
violate in a labor controversy the Sherman 
Act or any other law or to give antecedent 
approval to any act that its officers may do. 
Certainly an association or organization can- 
not escape responsibility by standing orders 
disavowing authority on the part of its 
officers to make any agreements in violation 
of the Sherman Act and disclaiming union 
responsibility for such agreements. Facile 
arrangements do not create immunity from 
the act, whether they are made by employee 
or by employer groups. The conditions of 
liability under §6 are the same in the case 
of each. The grant of authority to an officer 
of a union to negotiate agreements with em- 
ployers regarding hours, wages, and work- 
ing conditions may well be sufficient to make 
the union liable, An illustrative but nonre- 
strictive example might be where there was 
knowing participation by the union in the 
operation of the illegal agreement after its 
execution. And the custom or traditional 
practice of a particular union can also be a 
source of actual’ authorization of an officer 
to act for and bind the union. 


12 ““The act of an agent done for or on behalf 
of a corporation and within the scope of his 
authority, or an act which an agent has as- 
sumed to do for a corporation while performing 
duties actually delegated to him, is deemed to 
be the act of the corporation. 


“Tf you find that there did exist a combination 
and conspiracy such as is charged in the indict- 
ment, and that any defendant corporation par- 
ticipated therein, then I instruct you that such 
act of participation is deemed to be also the 
act of the individual director, officer or agent 
of such defendant corporation who authorized, 
ordered or did such act in whole or in part. 


“Likewise, the list of defendants includes a 
number of labor union organizations and several 
members thereof. It has been stipulated in this 
ease that these labor unions are associations. 
Like corporations, associations are separate en- 
tities within the meaning of the Sherman Act, 
and may be found guilty of violations of that 
act, separately and apart from the guilt or 
innacence of their members. 


“You are to determine the guilt or innocence 
of the labor unions which are defendants in 
this case in the same manner as you determine 
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that of the corporations, that is, by an examina- 
tion of the acts of their agents. 
* % * * 

“In this case, several individuals are named 
as defendants, together with a number of cor- 
porations. While these defendants have been 
jointly indicted and charged with the offenses 
contained in the indictment, each defendant is 
entitled to an independent consideration by you 
of the evidence as it relates to his conscious 
participation in the alleged unlawful acts, and 
it is your duty to determine the guilt or inno- 
cence of each individual separately.”’ 


20 See Battle v. United States, 209 U. S. 36, 38. 


2 Sparf and Hansen v. United States, 156 
U. S. 51, 105, dissent 173. Compare Capital 
Traction Company v. Hof, 174 U. S. 1, 13. 


2 Bird vu. United States, 180 U. S. 356, 361: 
“The chief object contemplated in the charge 
of the judge is to explain the law of the case, 
to point out the essentials to be proved on the 
one side and the other, and to bring into view 
the relations of the particular evidence adduced 
to the particular issues involved.’’ See Pierce v. 
United States, 314 U. S. 306. 
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Our only point is this: Congress in §6 
has specified the standards by which the lia- 
bility of employee and employer groups is 
to be determined. No matter how clear the 

evidence, they are entitled to have the jury 
instructed in accordance with the standards 
which Congress has prescribed. To repeat, 
guilt is determined by the jury, not the court. 
The problem is not materially different from 
one where the evidence against an accused 
charged with a crime is well nigh conclusive 
and the court fails to give the reasonable 
doubt instruction. It could not be said that 
the failure was harmless error.” 

It is suggested that since “conscious par- 
ticipation” was required for conviction by 
the instructions given, error as to the indi- 
vidual defendants cannot be found under 
any theory of the rule of §6. But we think 
that failure to instruct the jury on the im- 
putation of guilt from the acts of others as 
limited in labor disputes by §6 affects the 
individuals as well as the associations. The 
section covers organizations and their mem- 
bers alike. Individuals, without association 
authority, may be guilty of such a conspiracy 
as this under the Sherman Act, but under 
§6 they will not be guilty merely because 
they are members or officers of a guilty as- 
sociation. Nor are individuals guilty because 
of acts of other individuals in which they 
did not participate, or which they did not 
authorize or ratify. Although an illegal 
conspiracy under the Sherman Act was 
proven at the trial, the individuals are en- 
titled to have their participation weighed by 
a jury under an instruction explaining the 
circumstances under which § 6 permits acts 
of other individuals or of associations or of 
organizations in labor disputes to create per- 
sonal liability. To instruct only that con- 
scious participation of the individual is 
required leaves a jury free to weigh an indi- 
vidual’s guilt in the light of unauthorized 
and unratified acts of others with whom he 
is associated but in whose acts he has not 
particpated. As the evidence of any indi- 
vidual’s activities in the alleged conspiracy 
is a minor part of the evidence as to the 
entire scheme, this delimitation of his re- 
sponsibility is important. 

Certiorari was granted to two employer 
groups, Nos. 8 and 10, each containing an 


2 Weiler v. United States, 323 U. S. 606; 
Bruno v. United States, 308 U. S. 287. 

24 Wiborg v. United States, 163 U. S. 632, 658; 
Brasfield v. United States, 272 U. S. 448, 450; 
see also United States v. Atkinson, 297 U. S. 
157, 160. And see Rules of the Supreme Court, 
Rule 27. 

2 Weems v. United States, 217 U. S. 349, 362; 
Mahler v. Eby, 264 U. S. 32, 45; Sibbach v. 
Wilson & Co., 312 U. S. 1, 16; see also Kessler 
uv. Strecker, 307 U. S. 22, 34. And see Rules of 
Criminal Procedure, Rule 52 (b). 

2 Nolo contendere ‘‘is an admission of guilt 
for the purposes of the case.’’ Hudson v. United 
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incorporated trade association and its officers 
and members, both individual and corporate. 
Both groups combatted the indictment by 
demurrer on the ground that, as the restric- 
tive agreement was directed at the mainte- 
nance of proper working conditions, it did 
not state a crime under the Sherman Act. 
The demurrer was overruled by the trial 
court. Our decision in Allen Bradley Com- 
pany requires us to uphold this conclusion. 
Thereafter pleas of nolo contendere were en- 
tered by each defendant in the employer 
petitioner groups. 

Each of the employer petitioners, if they 
had stood trial, as we have indicated here- 
inbefore, would have been entitled to the 
same instruction under § 6 as we have held 
the union group should have received. And 
though the failure so to charge was not ex- 
cepted to, we would not be precluded from 
entertaining the objection.* The erroneous 
charge was on a vital phase of the case and 
affected the substantial rights of the defend- 


ants. We have the power to notice a “plain 
error’ though it is not assigned or speci- 
fied.» In view of their plea of nolo con- 


tendere, does justice require that these em- 
ployer groups should now be given an 
opportunity to stand trial in the situation 
created by our subsequent rulings in the 
Allen Bradley case and in this case? We think 
that it does. 


This present decision furnishes a guide 
for the application of § 6 to liability for acts 
of agents in labor disputes. Ordinarily a 
plea of nolo contendere leaves open for review 
only the sufficiency of an indictment.” How- 
ever, in view of the then existing uncertainty 
as to liability for contracts between groups 
of employers and groups of employees that 
restrained interstate commerce and the ap- 
plication of §6 of the Norris-LaGuardia Act, 
we conclude that in this exceptional situation 
the employer groups, also, should have an 
opportunity to make defense to the indict- 
ment.” 


The judgments in each case are reversed 
and the causes remanded to the District 
Court. 


Mr. Justice JACKSon took no part in the- 
consideration or decision of this case. 


States, 272 U. S. 451, 455; United States v. 
Norris, 281 U. S. 619, 622. And like pleas of 
guilty may be reviewed to determine whether 
a crime is stated by the indictment. Hocking 
Valley R. Co. v. United States, 210 Fed. 735, 
738; Tucker v. United States, 196 Fed. 260, 262. 

21 See Husty v. United States, 282 U. S. 694, 
703; Ashcraft v. Tennessee, 322 U. S. 143, 
155-56; R. F. OC. v. Prudence Growp, 311 U. S. 
579, 582; Watts, Watts & Co. v. Unione Aus- © 
triaca, 248 U. S. 9, 21; Montgomery Ward & 
Co. v. Duncan, 311 U.S. 243, 254. 
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[Dissenting Opinion] 


Mr. Justice FRANKFURTER, with whom 
Tue CHIEF Justice and Mr. JusticE Burton 
concur in result, dissenting. The issue in 
this case is clear and simple. It is this. 
When officers make an arrangement on be- 
half of their organization, whether a cor- 
poration or a union, while acting in the 
regular course of business and within their 
general authority as such officers, is the or- 
ganization liable for what these officers did 
if the court should subsequently find that 
such an arrangement is prohibited by the 
Sherman Law? The issue is clear and it is 
susceptible of a clear answer. Neither the 
issue nor the answer should be obscured. 
Either the organization is subject to the lia- 
bility that the law in other respects imposes 
upon organizations for the acts of their 
agents, or the Norris-LaGuardia Act freed 
unions and corporations from such liability. 
The lower courts must apply the law as laid 
down by this Court and we owe them clarity 
of pronouncement, They cannot very well 
guide juries, or even themselves in equity 
suits, if told that the principles of the law 
of agency do not apply to unions and cor- 
porations under the Sherman Law, but that 
perhaps they “can” apply. What the Court 
means to decide ought to be brought out of 
the twilight of ambiguity. It does not ad- 
vance the administration of justice to impart 
new doubts to an old statute. And the 
Sherman Law is not merely old. It em- 
bodies, as this Court has often indicated, 
a vital policy. 


By explicit language Congress forbade 
“corporations and associations” no less than 
individuals to engage in combinations and 
conspiracies in restraint of interstate trade. 
Section 8 of the Sherman Law. And it has 
long been settled that trade unions are “as- 
sociations” under the Sherman Law. Umited 
Mine Workers v. Coronado Coal Co., 259 U. S. 
344. Before the Coronado decision and since, 
repeated efforts were made to have Con- 
gress take trade unions from under the 
Sherman Law. Regardless of the political 
complexion of Congresses, these efforts have 
consistently failed. Equally futile have been 
efforts to have this Court read the liability 
of trade unions out of the Sherman Law by 
judicial construction. This Court has un- 
deviatingly held that trade unions are within 
“the general interdict of the Sherman Law”, 
although Jater enactments have withdrawn 
“specifically enumerated practices of labor 
unions” from the scope of that law. See § 20 
on the ClaytomeAct. 33 Stata Om 7osNco 
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1 “Sec. 6. No officer or member of any asso- 
ciation or organization, and no association or 
organization participating or interested in a 
labor dispute, shall be held responsible or liable 
in any court of the United States for the unlaw- 
ful acts of individual officers, members, or 
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U. S. C. § 52; United States v. Hutcheson, 312 
U. S. 219, 230, and Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 487-88. In the light of 
this history it would be strange indeed to 
find that Congress, by hitherto unsuspected 
indirection, had, from the point of view of 
effectiveness, sterilized the Sherman Law as 
to trade unions and particularly as to those 
which alone could to any serious extent 
unreasonably restrain commerce. It is a con- 
clusion which can be reached only by disre- 
garding the circumstances to which 86 of 
the Norris-LaGuardia Act was addressed, 
and by wrenching it from the context of 
history in which it must be read.* 


The construction given by the Court to 
§6 is based on considerations which move 
in a world of unreality. The argument is 
quite unmindful of the way in which trade 
unions function—their organization, the au- 
thority of their international officers, the in- 
evitable influence of the international office 
upon the affiliated locals. In short, such a 
construction is unmindful of the anatomy 
and physiology of trade union life. It is 
especially the powerful international unions 
who are in strategic positions to impose un- 
reasonable restraints on commerce, and it 
is these that are especially rendered im- 
mune by the construction the Court gives to 
§6. It is such unions that can most readily 
be insulated from responsibility for the acts 
of their leading officers, although such ac- 
tion be taken in furtherance of the vital con- 
cerns of the union and in every other aspect 
of legal responsibility be deemd within the 
direct authority of these officers and binding 
on the union. 


It took some time for the law to catch up 
with reality and to hold that when men ag- 
gregated to form an entity, the entity as 
such acquires power and may therefore be 
held to responsibility in exerting its power. 
But it can act only through individuals. Its 
power is exerted, and its responsibility ac- 
crues, through the conduct of individual men 
entrusted with the power of the entity to 
achieve its purposes. This conclusion, sup- 
ported alike by morality and by reason, the 
early law escaped through empty subtleties 
that seem fanciful to the modern reader. 
Arguments not unlike them underlie a read- 
ing of §6 whereby the Sherman Law will be 
sterilized, certainly so far as national labor 
unions are concerned. The Court’s opinion, 
to be sure, does not say in words that a 
national union is not liable under the Sher- 
man Law for acts by its chief officers under- 
taken in the course of duty and for the 


agents, except upon clear proof of actual par- 

ticipation in, or actual authorization of, such 

acts, or of ratification of such acts after actual 

pee thereof. 477 5tater700 71020) Ue Sa! 
106. 
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furtherance of the union’s purposes. But the 
conditions formulated by the Court, which 
must now be met before a union may be held 
to liability, are practically unrealizable, 
whether in the case of a big or a small union, 
a local or an international. Escape from re- 
sponsibility can be easily contrived. It will 
be difficult to charge a union with culpability 
unless a convention of its membership, held 
perhaps every two years or even four, should 
knowingly authorize or approve a violation 
of the hSerman Law, or give carte blanche to 
the officers of the union by approving in 
advance whatever they may do, no matter 
what the legal significance. For instance, if 
the president of an international union 
should negotiate an agreement with em- 
ployers regarding hours and wages and 
working conditions, his union will not be 
responsible for the agreement, under the rule 
now laid down by the Court, if it should turn 
out to run counter to the Sherman Law, 
although making agreements to promote the 
economic betterment of its membership is 
the aim of the union and the job of. its 
president. 

The case before us illustrates how an as- 
sociation like the Brotherhood pursues its 
objectives. The Locals took no action until 
the General Office of the Brotherhood offered 
its approval; the President of the Brother- 
hood himself took an active part in the con- 
tract negotiations; a representative of the 
Brotherhood was present at the time that 
the contracts were made; no union agree- 
ment was forthcoming until the General 
Office approved the contracts in the routine 
way for such approval—collective agree- 
ments are not ordinarily subject to approval 
at the quadrennial convention of the Brother- 
hood; a circular issued by the General Office 
requested adherence to the contracts by the 
members of the local. Surely here was ac- 
tive “participation” by the Brotherhood in 
what has been found to be an outlawed 
combination, in the normal way in which 
such a union exerts its authority and “par- 
ticipates” in agreements. On such evidence 
did the jury find the Brotherhood guilty. 

The Court finds that there was error in 
not giving a requested charge which was in 
the language of the statute. A trial court 
does not discharge its duty merely by quot- 
ing a statute relevant to the conduct of the 
trial. The issue before an appellate court is 
not whether the trial judge might have given 
a request of abstract correctness, or even 
charged differently, but whether the judge’s 
instructions were accurate and ample. It 
might have been wise for the judge to em- 
phasize the counsel of care embodied in § 6. 
But the failure to do so or to use the statu- 
tory formula is not the Court’s basis for up- 
setting the convictions. The Court upsets 
the convictions because it deems erroneous 
the view which the trial court took of § 6. 
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The holding is that the view which the trial 
court should have taken, which all trial 
courts will have to take hereafter, and which 
whatever the language used in the charge, 
must control a jury’s findings from the evi- 
dence, is the elucidation which the Court 
now gives to §6. For practical purposes, 
this elucidation immunizes unions and cor- 
porate offenders for acts which their agents 
perform because they are agents and, as 
such, endowed with authority. For practical 
purposes, a union or a corporation could not 
be convicted on any evidence likely to exist, 
if the trial court has to charge what-the 
Court now holds to be required by § 6. 

The trial court repeatedly warned the jury 
that to find guilt they must be satisfied be- 
yond a reasonable doubt. It instructed the 
jury that the guilt or innocence of labor 
unions should be determined in the same 
manner as that of corporations. On the 
question of authorization, it charged that 
“The act of an agent done for or on behalf 
of a corporation and within the scope of his 
authority, or an act which an agent has as- 
sumed to do for a corporation while per- 
forming duties actually delegated to him, is 
deemed to be the act of the corporation.” 
That statement correctly express the stand- 
ard of guilt of corporations and unions under 
all other criminal statutes. If it is not the 
standard for violations of the Sherman Law 
it is only because the Court now reads in § 6 
an exception to the whole of the criminal 
law. Presumably trial courts will conscien- 
tiously apply the intendment of the opinion 
of the Court. That means that they will 
have to charge juries that the rules of agency 
do not apply in Sherman Law cases—there 
must be more to hold the union for the 
acts of its officers. And “more” will not be 
found in view of the practical workings of 
unions, reinforced by the safeguards they 
will naturally take on the basis of this decision. 

Aside from the actualities of trade union 
practice, the terms of §6, read in the light 
of its legislative history and its purpose, re- 
pel the result reached by the Court once “we 
free our minds from the notion that criminal 
statutes must be construed by some artifi- 
cial... rule.” United States v. Union Supply 
Co., 215 U. S. 50, 55. To assure immunity to 
powerful unions collaborating with employers’ 
associations in disregard of the Sherman 
Law, was not the purpose of §6, and the 
provision should not be so read. This minor 
provision of the Norris-LaGuardia Act was 
directed against decisions by some of the 
federal courts in litigation involving indus- 
trial controversies. The abuse was misap- 
plication of the law of agency so that labor 
unions were held resopnsible for the con- - 
duct of individuals in whom was lodged no 
authority to wield the power of the union. 
By undue extension of the doctrine of con- 
spiracy, whereby the act of each conspirator 
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is chargeable to all, unions were on occasion 
held resopnsible for isolated acts of iridi- 
viduals, believed in some instances to have 
been agents provocateurs who held a spurious 
membership in the union during a strike. 
Congress merely aimed to curb such an abu- 
sive misapplication of the principle of agency. 
It did not mean to change the whole legal 
basis of collective responsibility. By talking 
about “actual authorization,’ Congress merely 
meant to emphasize that persons for whose 
acts a corporation or a union is to be held 
responsible should really be wielding au- 
thority for such corporation or union. 


The Congressional purpose behind §6, 
then, is clear.? All that Congress sought to 
do was to eliminate an extraneous doctrine 
that had crept into some of the decisions 
whereby organizations were held responsible 
not for acts of agents who had authority to 
act, but for every act committed by any 
member of the union merely because he was 
a member, or because he had some relation 
to the union although not authorized by 
virtue of his position to act for the union in 
what he did. And so Congress charged the 
federal courts with the duty to look sharply 
to the relation of the individual to the affairs 
of the organization, and not to confound in- 
dividual with union unless the individual is 
clothed with power by the union, in the ordi- 
nary way of union operation, in doing what 
he does for the union. A basis for liability 
which has entered into the warp and woof of 
our law, as is true of the responsibility of 
collective bodies for the acts of their agents, 
should not be deemed to have been uprooted 
by an enactment which merely emphasizes 


2? See the statement of Senator Blaine, a Com- 
mittee spokesman: ‘‘I have this memorandum 
which I can refer to which gives the purpose of 
this section 6. This is merely the application of 
the sound principles of the law of agency to 
labor cases. It has become necessary because 
the Federal eourts in many cases have held the 
union or members not connected with the unlaw- 
ful acts responsible for those acts although 
proof of actual authorization or ratification is 
wholly lacking. 


Now, that is the law of agency, and we want 
to apply that. We want to apply that for this 
reason, that if it is unjust to hold all members 
of the union responsible for the acts of its 
officers and their members merely because of 
such membership, similarly it is unjust to hold 
the officers responsible during the strike merely 
because they pass on questions of this kind, 
that an attempt is here made to recognize the 
rules of law of agency in labor cases.’’ See 
Hearings before Subcommittee of Senate Com- 
mittee on Judiciary, S. 1482, 70th Cong., 2d 
Sess., D. 763. 

The Senate Committee reported this: ‘‘There 
has been a distinct conflict of opinion in the 
courts as to the degree of proof required. Mere 
ex parte affidavits establishing a certain amount 
of lawless conduct in the prosecution of a strike 
have been held in some instances to establish a 


q 57,545 


Court Decisions 
United Brotherhood of Carpenters and Joiners, et al. v. U. S. 


3-14-47 
Report 109 


that basis and rules out its distortions. 1932 
was too late in the day for Congress not to 
have known that unions, like other organ- 
izations, act only through officers, and that 
unions do not, any more than do other or- 
ganizations, explicitly instruct their officers 
to violate the Sherman Law. Neither by in- 
advertence nor on purpose did Congress re- 
move the legal liability of organizations for 
the conduct of officials who, within the limits 
of their authority, wield the power of those 
organizations. It is not lightly to be as- 
sumed that Congress would thus turn back 
the clock of legal history a hundred years 
and disregard the practicalities of collective 
action by powerful organizations. 


Nor are the debilitating implications for 
Sherman Law enforcement of the construc- 
tion now placed on § 6 limited to their bear- 
ing on union activities. Congress did not 
lay down one rule of liability for corpora- 
tions and another for unions. On the con- 
trary, it subjected both groups of organizations 
to the same basis and measure of liability. 
Both can act only through responsible 
agents and both are responsible as organiza- 
tions only through the acts of such agents. 
See §13 (b) of the Norris-LaGuardia Act.® 
If the liability of a union does not flow from 
the acts of responsible officers acting in the 
due course of their authority in the pursuit 
of union purposes, then a corporation “inter- 
ested in a labor dispute” cannot be held 
liable for the acts of its responsible officers 
acting within their customary authority in 
pursuit of corporate purposes. Violations of 
the Sherman Law by corporate officers act- 
ing on behalf of the corporation and pur- 


‘presumption’ that the entire union and its 
officers were engaged in an unlawful conspiracy; 
and, on the other hand, other courts have de- 
clined thus to substitute inference for proof, 
rejecting such a doctrine in language such as 
the following used in a New York case: ‘Is it the 
law that a presumption of guilt attaches to a 
labor union association?’ Various examples of 
these different rulings are quoted in The Labor 
Injunction, by Frankfurter and Greene, pp. 
74-75. 

“It is appropriate and necessary to define by 
legislation the proper rule of evidence to be 
followed in this matter in federal courts. That 
is the only object of section 6.’’ S. Rep. No. 
163, 72d Cong., 1st Sess. (1932) pp. 20-21. 


3 “Sec. 13. When used in this Act, and for the 
purposes of this Act— . (b) A person or 
association shall be held to be a person partici- 
pating or interested in a labor dispute if relief 
is sought against him or it, and if he or it is 
engaged in the same industry, trade, craft, or 
occupation in which such dispute occurs, or has 
a direct or indirect interest therein, or is a 
member, officer, or agent of any association com- 
posed in whole or in part of employers or 
employees engaged in such industry, trade, 
craft, or occupation.’’ 47 Stat. 70, 73, 29 U. S. C. 
§ 113 (b). 
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suing its economic interest are not usually 
explicitly authorized by a formal vote of the 
Board of Directors or by the stockholders 
in annual meeting assembled. 

The teaching of the present case can 
hardly fail. To come under the Court’s in- 
dulgent rule of immunity from liability for 
the acts of its officers, unions will not rest 
on a lack of affirmative authorization. To 
make assurance doubly sure they will, doubt- 
less in good conscience, have standing orders 
disavowing authority on the part of their 
officers to make any agreements which may 
be found to be in violation of the Sherman 
Law. So also, corporations “interested in a 
labor dispute”, as, for instance, by combin- 
ing to resist what they deem unreasonable 
labor demands, will, by the formality of a 
resolution at a directors’ meeting, disavow 
and disapprove any arrangements made by 
their officers which run afoul of the Sherman 
Law. This may achieve immunity even 
though the officers are moving within the 
orbit of their normal authority and are act- 
ing solely in the interests of their corporation. 

Words are symbols of meaning. In con- 
struing §6, as in construing other enact- 
ments of Congress, meaning must be extracted 
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from words as they are used in relation to 
their setting, with due regard to the evil 
which the legislation was designed to cure 
as well as to the mischievous and startling 
consequences of one construction as against 
another. “Doubt, if there can be any, is not 
likely to survive a consideration of the mis- 
chiefs certain to be engendered. ... The 
mind rebels against the notion that Con- 
gress ... was willing to foster an oppor- 
tunity for juggling so facile and so obvious.” 
Cardozo, J., in Woolford Realty Co. v. Rose, 
286 U. S. 319, 329-30. 

Practically speaking the interpretation 
given by the Court to § 6 serves to immunize 
unions, especially the more alert and power- 
ful, as well as corporations involved in labor 
disputes, from Sherman Law liability. To 
insist that such is not the result intended by 
the Court is to deny the practical conse- 
quences of the Court’s ruling. For those 
entrusted with the enforcement of the Sher- 
man Law there may be found in the opinion 
words of promise to the ear, but the decision 
breaks the promise to the hope. 


In our view the judgments below should 
be affirmed. 


[7 57,546] United States v. Electrical Apparatus Export Association, General Elec- 
tric Company, International General Electric Company Incorporated, Westinghouse Elec- 
tric Corporation, and Westinghouse Electric International Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 33-275. March 12, 1947. 


A consent decree entered in a prosecution under the Sherman Act, against manufac- 


turers of electrical equipment for the generation, transmission, and use of electricity, orders 
the dissolution of an association which had been formed for the purpose of carrying out 
cartel agreements to allocate orders for, fix prices of, and eliminate competition in the 
sale of electrical equipment. The defendants are enjoined from performing or renewing 
existing cartel agreements, and from entering into any cartel agreements by means of any 
association organized or purporting to be organized under the Webb Act. 

See the Sherman Act annotations, Vol. 1, {| 1220.211, 1530.76, and the Webb Act, Vol. 1, {] 687. 


For plaintiff: Wendell Berge and Lawrence S. Apey, New York, N. Y. 


For defendants: Clark, Carr and Ellis, New York, N. Y., for Electrical Apparatus 
Export Association; Cahill, Gordon, Zachry and Reindel, New York, N. Y., for General 
Electric Company and International General Electric Company, Incorporated; Cravath, 
Swaine and Moore, New York, N. Y., for Westinghouse Electric Corporation and West- 
inghouse Electric International Company. 


[Final Judgment] 
Knox, D. J.: The complainant, United 


final decree herein without trial or adjudi- 
cation of any issue of fact or law herein 
and without an admission by any party in 


States of America, having filed its amended 
complaint herein on 11 March, 1947; the 
defendants having appeared and filed their 
answers to such amended complaint deny- 
ing the substantive allegations thereof; all 
parties hereto by their attorneys herein hav- 
ing severally consented to the entry of this 
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respect of any such issue; 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 
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ORDERED ADJUDGED AND DE- 
CREED as follows that: 


I 


This Court has jurisdiction of the subject 
matter herein and of all of the parties here- 
to; and the amended complaint states a 
cause of action against each of the defend- 
ants under Section 1 of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful Re- 
straints and Monopolies,” commonly known 
as the Sherman Antitrust Act. 


II 
[Definitions] 
When used in this decree: 


1. The term “electrical equipment” means 
electrical apparatus and equipment other 
than lamps and radios. 


2. The term “Webb Act” means the Act 
of Congress of April 10, 1918, c. 50, 40 Stat. 
516, commonly known as the Webb-Pome- 
rene Export Trade Act. 

3. The term “EAEA” means defendant 
Electrical Apparatus Export Association. 


TST, 
[Activities Enjoined] 


Defendants, their directors, officers, agents, 
employees, successors and assigns, be and 
they hereby are individually enjoined and 
restrained from: 

1. Performing, reviving or otherwise car- 
trying out, after the date of entry of this 
decree, any of the terms or provisions of 
the so-called Notification Agreements and 
Compensation Agreements with foreign 
companies referred to in paragraphs 15 to 
19 and 28 and 29 of the amended complaint 
herein: provided, however, that defendants 
may give appropriate notice to all other 
parties of their withdrawal from said agree- 
ments. 

2. Entering through or by means of any 
association organized or purporting to be 
organized under the Webb Act into any 
contract, agreement or understanding with 
any foreign company or companies in com- 
petition with defendants in the manufacture 
and sale of electrical equipment or with any 
group, association, subsidiary or representa- 
tive of such foreign companies to: 

(a) give notification of inquiries for bids, 

(b) fix prices, 

(c) allocate individual orders, 

(d) divide sales. territories, 

(e) pay sums as compensation to bidders, 
or, 

(f) in any manner unlawfully restrain 
trade, 
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on export or import sales of electrical equip- 
ment to or from the United States; pro- 
vided, however, that the defendants, or any 
of them, shall be entitled to apply to the 
court to reopen this decree and, upon such 
application, to obtain modification or vaca- 
tion of any injunction herein against trans- 
actions or conduct of a nature which the 
Supreme Court of the United States or the 
Congress of the United States shall here- 
after determine to be lawful. 


IV 
[Association Dissolved] 


Within three months from the date of 
entry of this decree EAEA shall be dis- 
solved, shall cancel its articles of association 
filed with the Federal Trade Commis- 
sion, and shall notify in writing each mem- 
ber of EAEA and each member of each 
section of EAEA that said association has 
been dissolved; provided, however, that: 

(1) Nothing in this decree shall be con- 
strued as preventing any company or com- 
panies organized and existing under the 
laws of any state of the United States, in- 
cluding the corporate defendants herein, 
from exercising any right granted by the 
laws of the United States to organize and 
participate as a member in an association 
for the purpose of engaging in export trade. 

(2) Nothing in this decree shall be 
construed as, determining, adjudicating or 
affecting the legality or illegality of an asso- 
ciation organized under the Webb Act the 
members of which carry on export trade in 
their individual names subject to prices, al- 
locations, terms and/or, conditions of sale 
determined by the association as to subject 
matter within the legal scope of the asso- 
ciation. 

Vv 


[Measures to Secure Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable no- 
tice to any of the defendants made to the 
principal office of such defendant, be per- 
mitted subject to any legally recognized 
privilege, (1) access, during the office hours 
of such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any matters contained in this 
decree, and (2) subject to the reasonable 
convenience of such defendant and without 
restraint or interference from them, to in- 
terview officers or employees of such de- 
fendant, who may have counsel present, 
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regarding any such matters; provided, how- 
ever, that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of se- 
curing compliance with this decree in which 
the United States is a party or as otherwise 
required by law. 


VI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
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of the provisions thereof, for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


VII 
[Decree Without Prejudice to Suits Pending] 


None of the prohibitions contained in this 
decree shall in any way apply to or have 
any effect with respect to the issues raised 
in or the subject matter of the cases pres- 
ently pending in the United States District 
Court for the District of New Jersey, en- 
titled Untted States of America v. General 
Electric Company, et al., Civil Action No. 
45-75-, and United States of America v. West- 
inghouse Electric & Manufacturing Company, 
et ano., Civil Action No. C-5152, and this 
decree shall be without prejudice to such 
cases. 


This 12th day of March, 1947. 


[57,547] The Borden Company v. Edwin Schreder. 


In the Circuit Court of the State of Oregon, for the County of Marion. 


Filed December 23, 1946. 


No. 32,663. 


In an action by a producer of a food product to enjoin its sale at retail at a price lower 


than the minimum fixed by the producer under the Oregon Fair Trade Act, where de- 
fendant retailer is not a party to a price fixing contract, and where the intent of plaintiff’s 
price fixing plan, as expressed in contracts with other retailers, which contracts give the 
parties the right to terminate, is construed so as to bind only retailers who are parties 
thereto, it is held that defendant is not bound to observe the price fixed by the contract. 


See the Oregon Fair Trade Act, Vol. 2, { 8704; Resale Price Maintenance Commentary, Vol. 2, 


7056. 


Memorandum Opinion 
[Facts] 


Gero, R. DuncAN, Circuit Judge: Plaintiff, 
as a producer and distributor of a trade- 
marked food product known as “Hemo,” 
has sued to enjoin defendant from selling 
the product at retail at a price less than 
59¢ per pound, which price plaintiff alleges 
to be a minimum price fixed by it for sale 
of the product at retail pursuant to Sections 
43-401 to 43-405, O. C. L. A., known as the 
“Fair Trade Act.” 


Plaintiff alleges the minimum price to 
have been fixed by written contracts en- 
tered into between plaintiff and numerous 
retailers in Oregon. Defendant is not and 
has not been a party to such a contract. 
Defendant made purchases of this product 
from wholesalers other than plaintiff and 
no information was given him at the time 
he made his purchases concerning the mini- 
mum fixed price. Plaintiff sells Hemo to 
wholesalers or jobbers on an equal basis, 
but places no restrictions on the latter as to 


Trade Regulation Reports 


resale by them or by the retailers to whom 
they sell. Prior to suit defendant was given 
notice by plaintiff that the latter had estab- 
lished a minimum fixed price of 59¢ per 
pound, but defendant continued to sell 
Hemo at a price less than that figure. 


[Defendant Not Bound to Observe Plaintiff’s 
Minimum. Price] 


Plaintiff is bound by its pleadings to show 
that the minimum price was fixed by writ- 
ten contracts, and under Section 2-212, 
O. C. L. A., there should be no evidence 
of the contents of the contracts other than 
the writings. The writings offered in evi- 
dence are printed forms bearing the signa- 
tures of retail merchants in Oregon, but not 
bearing a signature of any one on behalf 
of the plaintiff. Assuming, however; that 
the contracts have been regularly entered 
into, there still remains the question of 
whether or not they are sufficient to bind 
defendant to an observance of the minimum 
price which plaintiff claims to have estab- 
lished. 
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The Fair Trade Act does not fix mini: 
mum prices nor prescribe penalties or rem- 
edies against alleged violators. It merely 
indicates that which shall not be deemed 
unlawful, but leaves to the individual per- 
son or firm the necessity of setting up their 
own respective price-fixing plans. 


Under Section 43-402 of the Act the fact 
that a retailer is not a party to a contract 
would not alone relieve him from legal re- 
sponsibility for failure to observe a fixed 
minimum price, but there seems to be noth- 
ing in this section which would prevent the 
price-fixing firm from waiving the benefits 
thereof. 


Paragraph 6 of the printed contract forms 
offered in evidence provides that the retailer 
(as well as the plaintiff) may terminate the 
contract by a written notice, except that 
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the contract shall continue in force with 
respect to stocks of the commodity in the 
hands of the retailer at the time of the’ ter- 
mination, and inasmuch as a retailer who 
had entered into such a contract may ter- 
minate and be relieved from observance of 
the fixed minimum price, it would not be 
logical to hold that a retailer who had never 
been a party to such a contract should be 
bound to observe the minimum price. 


[Complaint Dismissed] 


The intent of plaintiff's price-fixing plan, 
as expressed in the contracts, is construed 
to bind only retailers who are parties to a 
contract. The complaint is dismissed with 
costs to defendant. A form of decree in 
accordance therewith may be presented for 
signature. 


[7 57,548] Opinion of Attorney General of Kansas. 


Addressed to Mr. Bernard E. Vinardi, Attorney at Law, Omaha, Nebraska, by 
Attorney General Edward F. Arn, March 11, 1947, 


The term “registered trade-mark,” as used in the Kansas Fair Trade Act, means such 
trade marks as are registered under federal law with the patent office of the United States. 


See the Kansas Fair Trade Act, Vol. 2, | 8284; Resale Price Maintenance Commentary, Vol. 2, 


fl 7160. 


[Advice Requested] 


Your letter of March 10 addressed to Mr. 
A. B. Mitchell is being answered by this 
office. You ask for an interpretation of the 
Kansas Fair Trade Act with particular ref- 
erence as to the meaning and applicability 
of the term “registered trade-mark” as used 
in the act. 


[“Registered Trade-Mark” Defined] 


It is the view of this office as used in 
Article 3, Chapter 50 of the 1945 Supple- 
ment to the General Statutes of 1935, the 
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term “registered trade-mark’ means such 
trade-marks as are registered under Federal 
law with the patent office of the United States. 


[Kansas Trade-Mark Provisions] 


Kansas does not have a trade-mark law, 
the terms of which would be applicable to 
registered trade-marks as used in the Fair 
Trade Act. Chapter 81 of the General Stat- 
utes of 1935 provides for the registration of 
names, brands, designs, etc. used on con- 
tainers and protects the registrant from un- 
lawful use of such containers by others. 
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[1 57,549] Opinion of the Attorney General of New York. 


Addressed to Robert E. Dineen, Superintendent of I 
eee oot perintendent of Insurance, Albany, New York. 


The United States Supreme Court decision in United States v. South-Eastern 
Underwriters Assn., 322 U. S. 533, which established that the business of insurance, 
when conducted across state lines, is commerce subject to Federal regulation, and the 
subsequent enactment by Congress of Public Law 15 (79th Congress, Ist Session), which 
provides for such Federal regulation in states lacking appropriate legislation applicable to 
that business dealing with restraint of trade practices, requires that New York State adopt 
new or amend existing laws to provide specifically for adequate controls over monop- 
olistic and restrictive combinations in that field in order to avert Federal intervention and 
to preserve its own authority. It is doubtful, at least, whether the present New York 


Anti-Trust Act, which relates to monopolies, applies to the business of insurance. 


See the New York Anti-Trust law, Vol. 2, { 8615. 


See also U. S. v. South-Eastern Under- 


writers Ass’n et al., | 57,253; and the Insurance Anti-Trust Moratorium Act, { 431. 


[Question] 


By your letter of July 30, 1946, you asked 
me to begin a study of the legal aspects of 
the problem confronting the State as a re- 
sult of the decision of the United States 
Supreme Court in United States v. South- 
Eastern Underwriters Assn., 322 U. S. 533, 
and the subsequent action of Congress em- 
bodied in the McCarran Act, approved 
March 9, 1945 (Public Law 15—79th Con- 
gress, Chapter 20, First Session). Congress 
had never theretofore undertaken the spe- 
cific regulation of the insurance business 
and for seventy-five years prior to the South- 
Eastern decision State regulation and taxa- 
tion in that field had been sustained against 
claims that interstate commerce was bur- 
dened on the ground that insurance was not 
commerce. The South-Eastern case presented 
for the first time the direct question of the 
validity of congressional action when ap- 
plied to the business of insurance. It in- 
volved the prosecution of an association of 
insurance underwriters instituted under the 
Sherman Act, which applies in general terms 
to restraints of “trade or commerce among 
the several states”, and its result was to 
establish that the business of insurance was 
commerce within the power of Congress 
when conducted across State lines and that 
the regulations made by Congress in the 
Sherman Act included the business of in- 
surance within their scope. 


The dissenting justices in the South-Eastern 
case clearly articulated the possible cha- 
otic consequences of striking down “the con- 
stitutional basis of State regulation” although 
the majority felt that the existence of the 
national power recognized by its decision 
would not take from the States all control 
of insurance in the absence of conflicting 
congressional action. Congress was prompt 
to disavow any intention of having existence 
of its newly realized power “impose any 
barrier to the regulation or taxation” of the 
insurance business by the States. It spoke 
affirmatively in the McCarran Act by de- 
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claring the business subject to the laws of 
the several States relating to taxation and 
regulation, and provided that no Act of 
Congress should be construed to impinge 
upon such State laws unless such act spe- 
cifically relates to the business of insurance. 
This use of the congressional power was 
shortly sustained in Prudential Insurance 
Company v. Benjamin, June 3, 1946, — U. S. 
—, 90 L. Ed. 1023, involving taxes levied 
companies. 


But the McCarran Act contained an ex- 
ception by which Congress betokened a pur- 
pose to assume the responsibility of its power 
by not abandoning the business of insur- 
ance in those States which might let unduly 
restrictive and monopolistic practices go 
unhindered. The South-Eastern case had 
held the Sherman Act applicable to insur- 
ance. The McCarran Act made the Sher- 
man Act, and the Clayton and Federal 
Trade Commission Acts as well, inapplica- 
ble until January 1, 1948, and thereafter 
made them specifically applicable to the 
extent the business of insurance “is not 
regulated by state law”; with the further 
exception that the Sherman Act is not made 
inapplicable to agreements or acts of boy- 
cott, coercion or intimidation. 

The wisdom with which the States exer- 
cise the full power of regulation and taxa- 
tion reserved to them will undoubtedly go 
far to determine the extent to which Con- 
gress will leave open the field. The use the 
States shall make of the moratorium until 
1948 will necessarily determine the extent 
to which the provisions of the Federal re- 
straint of trade acts will generally be ap- 
plicable and enforced by Federal action 
within their respective borders. The steps 
presently taken will determine what action 
the Federal Government will find necessary 
with respect to acts of boycott, coercion and 
intimidation under the concurrent powers it 
has even now reserved. Ultimate pre-emp- 
tion of the field by the Federal Govern- 
ment, with consequent loss of, or at least 
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serious restriction upon, the State’s power 
of regulation and taxation, can best be de- 
terred by the proper administration of wise 
and complete State regulation. 


[New York Anti-Trus. Act Not Applicable 
to Insurance| 


In the light of this background and for 
the purpose of recommending any needful 
legislative changes, you have asked me first, 
whether the Donnelly Act, constituting 
Article 22 of the General Business Law, ap- 
plies generally to the business of insurance 
in whole or in part. That Act has from the 
beginning had narrower application than 
the Sherman Act. The latter, as the South- 
Eastern decision brought home so forcibly, 
has always covered everything within the 
field of “trade and commerce”. The first 
State Anti-Monopoly Act (L. 1893, c. 716) 
related to combfnations for restraining com- 
petition in the supply or price of “any arti- 
cle or commodity of common use in said 
state for the support of life or health”. 
Three years later the statute was amended 
by the addition of a new section expanding 
its application to all articles or commodi- 
ties in common use and to any combination 
“with intent to restrict or restrain com- 
merce in this state” (L. 1896, c. 267). But 
a year later it was again confined to mo- 
nopolies “in the manufacture, production 
or sale in this state of any article or com- 
modity of common use” by substituting a 
new provision to that effect in place of the 
former ones which were repealed (L. 1897, 
c. 383). 


In 1899 the 1897 provisions were re- 
pealed and new provisions enacted giving 
the Attorney General somewhat broader 
powers to secure testimony but making no 
change in the definition of the prohibited 
combinations (L. 1899, c. 690). In 1909 the 
statute became Article 22 of the General 
Business Law still in the same form (L. 
1909, c. 25). Laws of 1918, chapter 490, 
added the exemption relating to cooper- 
ative agricultural associations. 


{n 1918 the Court of General Sessions in 
New York City dismissed an indictment 
found under the Donnelly Act against the 
makers of photo-engravings, who were al- 
leged to have combined to fix the price of 
their products (People v. Epstean, 102 Misc. 
476; appeal dismissed, 190 App. Div. 899). 
In a lengthy, careful opinion the Court sus- 
tained its conclusion on the ground that 
photo-engravings were not commodities and 
even if they could be so called, they were 
not “commodities in common use” within 
the meaning of the statute. In considering 
the words “articles or commodities in com- 
mon use” the Court said that the Donnelly 
Act contemplates “not only a vendible arti- 
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cle but a vendible article that is of common 
use”. While photo-engravings were clearly 
tangible and movable articles and were pro- 
duced by labor and services in and for 
trade, they were held to be neither com- 
modities nor in common use. 


The Legislature acted in 1921 to extend 
the scope of the Donnelly Act to “any arti- 
cles or products used in the conduct of 
trade, commerce or manufacture” (L. 1921, 
c. 712), and the memorandum of Governor 
Miller upon approving the Act makes it 
clear that the specific motivating force be- 
hind the amendment was the narrow scope 
of the statute revealed by the Epstean deci- 
sion (Public Papers of Governor Miller, 
1921, p. 176). 


In 1933 by Chapter 804 of the Laws of 
that year Section 340 of the General Busi- 
ness Law was brought into substantially 
its present form. The statute, as it pres- 
ently exists, was last amended by Laws of 
1935, Chapter 12, which added subdivision 
3, to read as follows: 


“§ 340. Contracts or agreements for monopoly 
or in restraint of trade illegal and void 

“1, Every contract, agreement, arrangement 
or combination whereby 

““A monopoly in the manufacture, production, 
transportation, marketing or sale in this state 
of any article or product or service used in 
the conduct of trade, commerce or manufac- 
ture or of any article or commodity of common 
use is or may be created, established or main- 
tained, or whereby 

“Competition or the free exercise of any 
activity in this state in the manufacture, pro- 
duction, transportation, marketing or sale in 
this state or in the supply or price of any such 
article, product, commodity, service, transpor- 
tation or trade practice is or may be restrained 
or prevented, or whereby 

“For the purpose of creating, establishing, 
maintaining a monopoly or unlawfully inter- 
fering with the free exercise of any activity 
within this state in the manufacture, produc- 
tion, transportation, marketing or sale of any 
such article, product, commodity or service, the 
free pursuit in this state of any lawful busi- 
ness, trade or occupation is or may be re- 
stricted or prevented, is hereby declared to be 
against public policy, illegal and void. 

“2. The provisions of this article shall not 
apply to cooperative associations, corporate or 
otherwise, of farmers, gardeners, or dairymen, 
including live stock farmers and fruit growers, 
nor to contracts, agreements or arrangements 
made by such associations, nor to bona fide 
labor unions. 

“3. The labor of human beings shall not be 
deemed or held to be a commodity or article 
of commerce as such terms are used in this 
section and nothing herein contained shall be 
deemed to prohibit or restrict the right of 
workingmen to combine in unions, organiza- 
tions and associations, not organized for the 
purpose of profit.’’ 
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The principal changes in 1933 were to 
make the restrictions applicable to com- 
binations with respect to any “service” used 
in the conduct of trade, commerce or man- 
ufacture, and the addition of provisions 
bringing within the ban of the statute re- 
straints on the free pursuit of any lawful 
business, trade or occupation for the pur- 
pose of “unlawfully interfering with the 
free exercise of any activity within this state 
in the manufacture, production, transporta- 
tion, marketing or sale of any such article, 
product, commodity or service’. In June, 
1933, the Appellate Division, First Depart- 
ment, had handed down its decision in New 
York Clothing Manufacturers Exchange, Inc. 
v. Textile Finishers Assn., Inc., 238 App. Div. 
444, holding the Donnelly Act inapplicable 
to a minimum price agreement among those 
in the business of shrinking woolen cloth 
in the City of New York. The Court was 
of the view that the activities of this busi- 
ness could not be regarded as dealing in 
any product or commodity whatever, being 
solely the rendition of services. 


The 1933 amendment of the Donnelly Act 
was subsequent to this decision, having been 
enacted at the extraordinary session held 
that year, becoming a law on August 26, 
1933. The immediate addition of services 
to the subjects protected against restrictive 
combinations indicates the intention of broad- 
ening the Donnelly Act to meet restraints 
of trade in a particular field not theretofore 
covered. 


Against this background of the develop- 
ment of the statute to its present form, I 
find it impossible to advise you that it has 
a breadth comparable to the Sherman Act, 
embracing the whole field of business and 
commerce. The inhibitions of the statute 
are still all hinged upon acts designed to 
gain a monopoly of or impose restraints 
upon “the manufacture, production, mar- 
keting or sale of any article or product or 
service used in the conduct of trade, com- 
merce or manufacture”. The extension of 
the original limited scope of the Act has 
been accomplished chiefly by two steps, each 
addressed specifically to a particular field. 
Legislation was necessary in each instance, 
but in neither case did it contain broad lan- 
guage carrying the statute to the widest 
possible application. 


Without the sweeping language of the 
Sherman Act or specific reference to the 
business of insurance, it would be necessary, 
in order for Section 340 of the General 
Business Law to be applicable to such busi- 
ness, that insurance be found to be “an arti- 
cle, product, commodity or service which 
is manufactured, produced, transported, 
marketed or sold in this state’. In my 
opinion neither contracts of insurance nor 
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the activities involved in making and carry- 
ing out such contracts have been brought 
within any of these categories. 


[Decisions in Other States] 


Insurance has been held in some States 
to be a commodity in the broad, sense (Beech- 
ley v. Mulville (1897), 102 Iowa 602, 70 N. W. 
107, 71 N. W. 428; State ex rel. Taylor v. 
Ross (1906), 4 Ohio N. P. N. S. 377; Speegle 
v. Board of Fire Underwriters, 24 Adv. Cal. 
Reports, 27, Sept. 20, 1946), but these are 
balanced, if not overcome, by numerous 
decisions taking a contrary view in other 
States. Queen Insurance Co. v. Texas (1893), 
86 Tex. 250, 24 S. W. 397; Aetna Insurance 
Co. v. Commonwealth (1899), 105 Ky. 864, 51 
S. W. 624; Harris v. Commonwealth (1912), 
113 Va. 746, 845, 73 S. E. 561; Brock v. Hardie 
(1934), 114 Fla. 670, 154 Southern 690. 


It is noteworthy that after the Queen In- 
surance Co. case, the Texas anti-monopoly 
statute was revised so as to apply specif- 
ically to the business of insurance (see Grif- 
fin v. Palatine Insurance Co., 238 S. W. 637, 
and Potomac Fire Insurance Co. v. State, 18 
S. W. (2d) 929). In the case of Danzig v. 
essmiNe iene DeceelSs 194 Sitpae@e 
New York County, affd., without opinion, 
264 App. Div. 715, Mr. Justice Rosenman 
said of the New York Fire Insurance Ex- 
change, hereafter more fully considered in 
response to your request, that it had not 
been shown “to deal in commodities”. In 
Heim v. New York Stock Exchange, 64 Misc. 
529, Mr. Justice (later Chief Judge) Crane 
said with respect to a rule of the Stock 
Exchange against dealing with members of 
a rival Exchange, claimed to be a restraint 
of trade: 

“Legislation in some of the States pertain- 
ing to combination or association for trade or 
business is much broader than here but I do 
not consider our law, which was Chapter 690 
of the Laws of 1899, applicable to this case.” 


[Necessity for Legislation Regulating 
Insurance| 


In holding the business of insurance to 
be commerce, the United States Supreme 
Court in the South-Eastern case did so de- 
spite the fact that insurance policies “are 
not commodities to be shipped or forwarded 
from one State to another” (Paul v. Virguma, 
8 Wall. 168, 183) by examining the whole 
course of the business and finding that it 
constituted interstate commerce even though 
involving intangibles (322 U. S. 543, 546). 
The preponderant weight of history, statu- 
tory language and decisions lead to the con- 
clusion that Section 340 of the General 
Business Law, as it presently stands, does 
not apply to the business of insurance, but 
even if its application were less doubtful 
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tha(n) I am compelled to say that it is, you 
would be well advised to seek legislation 
specifically addressed to insurance. The 
moratorium contained in the McCarran Act 
was to permit the States to enact laws which 
would constitute regulation precluding the 
general operation of the Federal anti-trust 
laws upon insurance and preserve plenary 
State authority over that business. If this 
State is to foreclose both the necessity and 
the occasion of Federal intervention, it 
would obviously be preferable that it be 
done by action certain in its application in 
response to the invitation of Congress to 
the States to assume the responsibility of leay- 
ing no unregulated area so far as restraint of 
trade in the insurance business is concerned, 
else the Federal Government will do so. The 
McCarran Act declares that no Act of Con- 
gress is to be deemed applicable to insur- 
ance unless specifically so stated. In this 
State the business of insurance has been 
subject to regulation under a detailed stat- 
ute specifically designed for that purpose, 
administered by a separate department of 
the State government having that exclusive 
function. The way is clearly pointed to spe- 
cific legislative enactment as a part of the 
State’s system of regulating the business of 
insurance within its borders. 


[Effect of Sherman Act Upon State 
Insurance Laws] 


With a view to determining the form of 
legislation which should be recommended, 
you have next asked me to take up the ques- 
tion of possible conflict between the Don- 
nelly Act and Article VIII of the Insurance 
Law providing for concerted establishment 
of rates by insurance companies under State 
supervision. Since I have concluded that 
the Donnelly Act does not cover the field of 
insurance no such conflict can arise, but 
even if the statute were broad enough to 
cover insurance I feel certain that the spe- 
cial rating provisions of the Insurance Law 
would be held to prevail over any general 
regulation of trade or commerce. Since the 
Sherman Act will become specifically ap- 
plicable to insurance on January 1, 1948, if 
the State does not regulate it, I assume that 
you are concerned with the same question of 
possible conflict under that Act. During 
the debate on the McCarran Act Senator 
O’Mahoney indicated that his purpose was 
that combinations which the insurance in- 
dustry desired to make “should have a clear- 
ance from some authoritative spokesman 
for the public interest” (90 Congressional 
Record, Part 5, page 6627, June 23, 1944). 
In a speech to a group of insurance men in 
New York City on December 5, 1945, after 
the McCarran Act had passed, Senator 
O’Mahoney referred to the congressional in- 
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vitation to the States to regulate and clearly 
stated his view that they are not required 
to forbid all cooperative combinations in 
the insurance business. It is only abuses 
through private agreement to fix prices or 
control the industry on the terms of the 
combination that must be guarded against. 
United States Assistant Attorney General 
Wendell Berge, in an address on June 28, 
1946, to the New England Association of 
Insurance Agents, gave expression to views 
presumably reflecting those of the Depart- 
ment of Justice on the question of rate-mak- 
ing within the structure of such State 
regulation as will prevent the application of 
the Federal anti-trust laws. He said: 


“The extent to which the states shall ‘regu- 
late’ rate-making practices in the business of 
insurance is one for their own determination. 
By ‘regulating’ they will prevent the applica- 
tion of the antitrust laws at the close of the 
moratorium period. The Department has never 
urged the states to pass any laws or exercise 
any control over insurance rates and it does 
not do so now. But, where the states do act, 
it is incumbent upon them to regulate affirma- 
tively in such a manner as to protect the public 
interest. I construe the word ‘regulated’ in 
the McCarran Act as requiring state laws de- 
signed to prevent abuses or combinations among 
private groups which penalize competition, pro- 
mote the concentration of economic power, or 
otherwise restrain trade and commerce in in- 
surance. The widest possible area of compe- 
tition should be preserved. Where combined 
activity is authorized, adequate safeguards must 
be provided to guarantee that the grant is not 
misused to the public detriment.”’ 


Even more persuasive is the statement 
of President Roosevelt in the memorandum 
accompanying his approval of Public Law 15: 


“Tt is clear from the legislative history and 
the language of this Act, that the Congress in- 
tended no grant of immunity for monopoly or 
for boycott, coercion or intimidation, Congress 
did not intend to permit private rate-fixing, 
which the anti-trust act forbids, but was willing 
to permit actual regulation of rates by affirma- 
tive action of the states’.” 


This, coupled with the statements of the 
majority of the Supreme Court in the South- 
Eastern case, leads to the conclusion that 
State-supervised rating systems will be up- 
held as constituting proper regulation. The 
Court said: 


“The argument that the Sherman Act neces- 
sarily invalidates many state laws regulating 
insurance we regard as exaggerated. Few 
states go so far as permit private insurance 
companies, without state supervision, to agree 
upon and fix uniform insurance rates. Cf. 
Parker v. Brown, 317 U. S. 341, 350-352. No 
states authorize combinations of insurance com- 
panies to coerce, intimidate, and boycott com- 
petitors and consumers in the manner here 
alleged, and it cannot be that any companies 
have acquired a vested right to engage in such 
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destructive business practices,”’ 
562.) 

At is appropriate here to point out, as you 
did in your report to the 1946 Legislature 
(87th Preliminary Report of Superintend- 
ent of Insurance, pp. 23 and 24), that Sec- 
tions 530 and 580 of the Penal Law are 
broad enough to support prosecution for 
coercive and intimidative acts and for con- 
spiracies aimed at preventing another from 
following his lawful trade or calling, or, 
under the holding that insurance is com- 
merce, to commit acts injurious to trade or 
commerce in the insurance business. While 
these acts are included within the broader 
terms of the Sherman Act, which is pres- 
ently made applicable to boycott, intimida- 
tion or coercion in insurance, the existing 
State provisions do not appear to be there- 
by made inapplicable since they are not 
inconsistent with the Federal regulation, 
and the considerations just discussed dis- 
close the intention to leave regulation to 
the States insofar as they discharge their 
responsibility in that respect. 


[Effect of Donnelly, McCarran Acts upon 
Exchange Agreement| 


(322 U. S. 533, 


_ Your final question submits for examina- 
tion as to possible violation of the Donnelly 
Act or of Public Law 15 the articles of 
agreement of the New York Fire Insur- 
ance Exchange, which at the time of your 
original inquiry were the subject of pro- 
posals for revision. These proposals, as you 
later informed me, have been subsequently 
adopted. Insurance not being within the 
Donnelly Act, only Public Law 15 is left for 
consideration. Here your immediate inter- 
est is doubtless in boycott, coercion and in- 
timidation, but you are presumably equally 
concerned with the general application of 
the Sherman Act to an organization of this 
character for the purpose of formulating 
regulation which will prevent that Act be- 
coming applicable on January 1, 1948. 

Careful consideration of the agreement 
and the pertinent authorities compels me to 
conclude that, on the basis of the articles 
alone, it is not possible to render an opinion 
as to whether the combination is or is not 
in violation of the Federal acts, or would 
or would not be in violation to the extent 
they might subsequently become applicable. 
With the exception of “price fixing, reason- 
able or unreasonable” (U. S. v. Bausch & 
Lomb Co., 321 U. S. 707, 720), few agree- 
ments are unlawful per se. The concurring 
opinion of Mr. Justice Frankfurter in Asso- 
ciated Press v. Umited States, 326 U. S. 1, 27, 
puts it this way: 

“But ever since the Sherman Law was saved 
from stifling literalness by ‘the rule of reason,’ 
Standard Oil Co. v. United States, 221 U. S. 1; 
United States v. American Tobacco Co., 221 
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U. S. 106; it is not sufficient to find a restraint. 
The decisive question is whether it is an unrea- 
sonable restraint. This depends, in essence, on 
the significance of the restraint in relation to a 
particular industry. Compare Chicago Board of 
Trade v. United States, 246 U. S. 231, 238.” 


In Fashion Originators’ Guild of America, 
Inc. v. Federal Trade Commission, 312 U. S. 
457, the Court sustained a finding of the 
Commission that the combination intended 
to and exercised sufficient control and power 
to exclude from the industry manufacturers 
and distributors who did not conform to its 
rules and regulations. The Court said (p. 
467): 

“‘As we have pointed out, however, the aim of 
petitioners’ combination was the intentional de- 
struction of one type of manufacture and sale 
which competed with Guild members. The pur- 
pose and object of this combination, its poten- 
tial power, its tendency to monopoly, the 
coercion it could and did practice upon a rival 
method of competition, all brought it within 
the policy of the prohibition declared by the 
Sherman and Clayton Acts.” 


The object of a combination and its po- 
tential economic power, and the use made 
of it in fact against the whole background 
of the industry, are not only relevant but 
necessary considerations. Even laudable 
purposes to end abuses will not, however, 
justify concerted action which produces un- 
reasonable restraint although questions of 
reasonableness are necessarily questions of 
relation and degree demanding close scrut- 
iny of the facts of each case (Sugar Insti- 
tute v. United States, 297 U. S. 553). 

The New York Fire Insurance Exchange 
is a voluntary association of fire insurance 
underwriters in existence since 1899. It 
has functioned since 1922 as the New York 
City division of the New York Fire Insur- 
ance Rating Organization, and as to this 
has the sanction of Article VIII of the In- 
surance Law. In carrying out this function 
it must serve in a capacity apart from that 
of a private organization free to determine 
its own membership and frame its own 
rules, since it must furnish rating service 
to any subscriber authorized to transact 
the business of fire insurance and may not 
require compliance with its rules relating 
to commissions, brokerage, number of 
agencies, and the like. As a rating organi- 
zation it has no power to fix commissions 
(Matter of Importers and Exporters Insur- 
ance Co. v. Rhoades, 239 N. Y. 420). 

The Exchange territory is limited to Man- 
hattan and Brooklyn and certain other parts 
of New York City. Its membership is lim- 
ited to (1) New York State companies with 
home offices in that territory; (2) foreign 
companies with head offices therein and out- 
of-town companies (American and foreign) 
with their own metropolitan departments; 
and (3) agencies having jurisdiction over 
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Manhattan and the Bronx. Out-of-town 
companies represented by agency members 
or agencies permitted under Section 18 must 
sign the agreement. 


The changes in the rules prescribed by 
the agreement which I have mentioned in- 
clude striking out Section 3-c, prohibiting 
representation of non-signatory companies; 
striking out the non-intercourse brokers pro- 
vision, prohibiting the transaction of busi- 
ness with brokers against whom separation 
has been directed by the brokerage com- 
mittee for violating the Exchange rules 
(3-i); and striking out the separation pro- 
vision with respect to brokers and other 
provisions for disciplining brokers as well 
as the required brokers’ pledge which per- 
mitted them an increased commission (9-b, 
subds. 1, 2 and 3; 9-c, 9-d and 9-e). It is 
possible that the emphasis upon restraints 
of trade in insurance furnished by the Mc- 
Carran Act may have motivated these changes. 
Of course, if they were unreasonable re- 
straints in fact, it is necessary that the prac- 
tice as well as the letter be abolished, and 
only by investigation could this be deter- 
mined. The provision prohibiting intercourse 
with members during any period of suspen- 
sion is continued (3-h), with only the title 
“non-intercourse” eliminated. It is noted 
that not until October 17, 1945, was there 
stricken from this rule an absolute prohi- 
bition against any dealings with non-mem- 
ber companies or agencies who were eligible 
for membership. 


The Exchange undertakes to fix commis- 
sions and brokerage. These acquisition 
costs are an important element in the rate 
structure and this feature of the agreement 
is one of your chief concerns. Even though 
the agreement tends to prevent excess com- 
missions raising the cost of insurance, this 
will not alone save it from condemnation 
as a restrictive arrangement, unreasonable 
in its effect upon a class of persons engaged 
in the business (United States v. Trans-Mis- 
sourt Freight Assn., 166 U. S. 290, 323). In 
Potomac Fire Insurance Co. v. State, 18 S. W. 
2nd, 929, an agreement between companies 
as to commissions was held to be violative 
of the Texas monopoly statute specifically 
made applicable to insurance. 


In Sugar Institute, Inc. v. United States, 
297 U. S. 553, the Court affirmed a finding 
that an agreement which involved the fixing 
of brokers’ commissions and refusing to 
deal with brokers not conforming to re- 
quirements of the Institute was illegal. It 
is highly probable that without some super- 
visory State action or direct regulation, a 
private combination to fix insurance agents’ 
and brokers’ commissions will be looked 
upon as an undue restraint. If the State 
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does not prohibit or regulate such practices, 
it may well be held not to have taken suffi- 
cient action to withhold the operation of the 
Sherman Act. 

No company or agency is eligible for 
membership in the Exchange and no mem- 
ber agency may represent any company 
unless all companies controlled by the same 
interests are members or signatories to the 
agreement. Membership, however, can be 
achieved under Section 3-d only upon rec- 
ommendation of the executive committee 
and by then receiving eighty per cent of 
the vote of those present at a meeting of 
the Exchange. In Associated Press v. United 
States, 326 U. S. 1, a rule permitting a com- 
petitor to keep out an applicant for mem- 
bership in an association controlling access 
to news was held in violation of the Sherman 
Act. If the Exchange agreement can be 
and is used to keep competitors out of the 
metropolitan insurance market, it would be 
similarly within the ban of that statute. 


Section 3-b limits each member to one 
head office or agency in Manhattan or the 
Bronx, and further renders ineligible for 
Class 2 or Class 3 membership any person, 
firm or corporation unless at least eighty 
per cent of the premiums written is re- 
ceived from brokers. This provision is, 
however, made inapplicable to appointments 
made before January 1, 1915. The limita- 
tion of agency rule imposes what on its face 
appears to be an arbitrary restriction on 
the chief function of an insurance agency, 
which is production of business. The free- 
dom from the limitation of appointments made 
before 1915 could conceivably favor the 
older companies, -and the limitation itself 
could operate to the competitive advantage 
of the larger companies and agencies with 
established businesses. The basis and op- 
eration of these rules, in the light of condi- 
tions in Exchange territory and _ their 
historical development, would need to be 
fully developed in order properly to ap- 
praise them. 


The restrictions of Section 3-g upon rein- 
surance are also of interest. This restricts 
to twenty-five per cent the amount of premiums 
which may be written by an agency office 
for reinsurance of companies not repre- 
sented in the agency. Reinsurance is an 
important part of the basic scheme of in- 
surance to divide and spread risk. Curtail- 
ment of the opportunity to reinsure could 
seriously affect the business which a com- 
pany may find itself able to do. Section 
17-c likewise affects reinsurance by limit- 
ing exchange of business on risks in Ex- 
change territory, whether direct or by way 
of reinsurance, to the prescribed broker- 
age commission without the payment of 
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any agent’s commission. But there is ex- 
cepted from this business written under 
“bona fide general treaty contracts’. How 
this limitation and the exception work with 
respect to favoring the large companies or 
groups affliated companies over smaller in- 
dependent companies will determine whether 
they are reasonable or not. 

It remains to note that the Arbitration 
or Grievance Committee of the Exchange 
has extensive powers of investigation, in- 
cluding the examination of records and ac- 
counts of members, and even of personal 
records, and authority to discipline in en- 
forcing the agreement. 


[f 57,550] The United States of America v. The Pullman Co., et al. (No. 253). 


Court Decisions 
U.S. v, Pullman Co. et al. 


58,481 


[Abpropriate Legislation Recommended] 


As I have said, it is impossible in an 
opinion based on the face of the agreement 
to make even an administrative determina- 
tion. of the guilt or innocence of the Ex- ~ 
change participants with respect to exceed- 
ing the bounds permitted by the Federal 
restraint of trade provisions. It would serve 
no present purpose to take up the Exchange 
agreement in greater detail. The considera- 
tions to which I have referred merely em- 
phasize the desirability of seeking legislation 
vesting you with power to make the neces- 
sary inquiries and to take appropriate action 
within the limits of a declared State policy. 


Otis 


& Co. v. The United States of America et al. (No. 254). The Chesapeake & Ohio Railroad 


Co., et al. v. The United States of America et al. (No. 255). 


United States of America et al. (No. 256). 
In the United States Supreme Court. 


Glore Forgan & Co. v. The 


March 31, 1947, 


On appeal from the District Court of The United States for the Eastern District of 


Pennsylvania. 


The decision of the District Court approving the sale of a sleeping car operating sub- 
sidiary by the manufacturing company to a group of railroads is affirmed by an equally 


divided court. 


See the Sherman Act annotations, Vol. 1, J 1210.317. 


For appellant: 


George T. Washington, Wendell Berge, Holmes Baldridge, Victor 


O. Waters, Leo F. Tierney, Carlos A. Spiess, Francis H. Scheetz, Philip H. Strubing, 
Robert J. Bulkley, James F, Masterson, Frank J. Mustrell, Thurman Arnold, Arne C. 


Wiprud. 


Of counsel: Mayer, Meyer, Austrian and Platt, Evans, Bayard and Frick, Bulkley, 


Butler and Pillen, Lemuel B. Schofield. 


For appellees: Jacob Aronson, Emmett E. McInnis, Sydney R. Prince, Harold H. 


McLean, Henry L. Walker, Albert Ward, Ralph M. 


Shaw, George Wharton Pepper, 


Seth W. Richardson, Lowell M. Greenlaw, Frederick H. Spotts, Guy A. Gladson. 
Affirming 64 Fed. Supp. 108, reported at {[ 57,426. 


Per CuriAM: The judgment is affirmed by 
an equally divided Court. Mr. Justice JAcCK- 
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[157,551] United States v. Local 36 of International Fishermen & Allied Workers, 


et al. 


In the United States District Court for the Southern District of California. 


Criminal, March 12, 1947. 


No. 18842 


Motions to dismiss an indictment and to strike out the entire jury panel, in a prose- 
cution under the Sherman Act, are denied, when the court finds that neither the clerk 
nor the jury commissioner showed any bias or prejudice in the selection of names of 


prospective jurors, 


See indictment, 54,108; Sherman Act annotations, Vol. 1, {| 1630. 


For plaintiff: James M. Carter, U. S. Attorney; Howard v. Calverly; William C. 
Dixon and Robert J. Rubin, Special Assistants to the Attorney General; Benjamin F. 
Schwartz and Jesse R. O’Malley, Special Attorneys, Anti-trust Division, all of Los Angeles, 


California. 


For defendants: Katz, Gallagher and Margolis, by Ben Margolis; Gladstein, Andersen, 
Resner, Sawyer, and Edises, by George Andersen; and Arthur Garrett. 


Opinion rendered by HULL, J. 


Defendants’ Contention 


[Digest] The defendants’ motions to dis- 
miss the indictment and to strike out the 
entire jury panel are based on the contention 
that the grand jury for the February 1946 
term and the trial jury panel were drawn 
in such a manner that they were not im- 
partial, but that certain groups and economic 
classes of persons were systematically and 
deliberately discriminated against and were 
excluded from the list of persons to serve 
as grand jurors and trial jurors. 


Case Cited 


The court follows the case of Thiel v. 
Southern Pacific, 328 U. S. 411, which held 
that for a jury panel to be invalid because 
of discrimination there must be clear evi- 
dence of an intent on the part of the jury 
commissioner or the clerk, or both, inten- 
tionally to cause the prevention or exclusion 
of any person or group of persons from 
being called for jury service solely because 
of economic status, occupation, rate or time 
or method of pay, race, sex, religion, or 
social affiliation. 


No Evidence of Bias 


It is held that the court has no power 
to direct the method or system to be used 
by the clerk and the Commissioner in the 
selection of jury material, but may only 
sit in review of their acts and conduct. 


In the exercise of that power of review, 
the court reaches the conclusion that the 
evidence introduced in the instant case tends 
to prove that the method used in the selec- 
tion of names is a reasonable one, that 
neither the clerk nor the commissioner 
showed any bias or prejudice in the selec- 
tion of names or sources of names of pro- 
spective jurors, and that neither the clerk 
nor the commissioner systematically or 
intentionally excluded any person or group 
of persons because of economic status, occu- 
pation, rate or time or method of pay, race, 
sex, religion, or social affilation. 


Motions Denied 


The motion to dismiss the indictment and 
the motion to strike the jury panel are both 
denied. 


[57,552] United States of America v. The Central Supply Association, et al. 


In the United States District Court for the Northern District of Ohio. 


Criminal. March 31, 1947. 


No. 16750- 


Motions by defendant plumbing manufacturers, jobbers, master plumbers, and journey- 


man plumbers, for judgment of acquittal in a prosecution under the Sherman Act charging 
a conspiracy to channelize plumbing supplies in a restricted system of distribution, are 
sustained, the court finding that (1) the evidence is insufficient to sustain a conviction 
of the offense charged, and (2) there is a material and fatal variance between the indictment 
and the proof, in that the indictment charges a single conspiracy, whereas the evidence 
tends to prove separate, independent and isolated conspiracies completely unrelated to 
the conspiracy charged. 


See the Sherman Act annotations, Vol. 1, J 1630.271. 

The submission to a jury of a case involving a large number of defendants and pre- 
senting complex issues may violate the fundamental rights of individual defendants. 

See the Sherman Act annotations, Vol. 1, {| 1630. 
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For plaintiff: Edward P. Hodges, Allen A. Dobey, Richard K, Decker, W. Wall 
Kirkpatrick, John H. D. Wigger, Don C. Miller, John J. Kane. ecker, allace 


For defendants: Howard F. Burns, Warren Doane, Richard F. Stevens, Baker, 
Hostetler & Patterson, all of Cleveland, Ohio, for American Institute of Wholesale 
Plumbing and Heating Supply Associations, The Central Supply Association, James B. 
Clow and Sons, W. J. Spillane, Galloup Pipe and Supply Company, J. A. Galloup, The 
Hardware & Supply Co., Fred H. Steffens, Inland Supply Company, H. C. Yelton, 
Nelson Company, H. O. Nelson, Murray W. Sales & Company, D. G. McLeod, Plumbing 
& Heating Wholesalers of New England, Inc., Harry G. Starr, Braman, Dow and Com- 
pany, M. W. Dennison, Southern Wholesalers Association, E. L. Pugh, Hajoca Corpo- 
ration, W. A. Brecht, Horne-Wilson Inc., Charles B. Wilson, and Noland Company, 
Incorporated. 


James G. Moore, New York City, for Jobbers Credit Association. Inc., and Glen B. 
Van Buren. 


Depew C, Freer, Cleveland, Ohio, for Wholesale Distributors Association of Texas, 
and Howard Weddington. 


Norman Gutfeld, Benesch, Friedlander and Morris, Cleveland, Ohio, for Manufacturers 
Clearing House of Illinois, Inc. 


Luther Day, Thomas O. Nevision, Harold C. Lumb, Jones, Day, Cockley and Reavis, 
Sullivan and Cromwell, and Henry N. Ess, for American Radiator and Standard Sanitary 
Corporation, John R. Hall, Henry M. Reed, and Frank S. Kaulback. 


Edward R. Johnston, Edward H. Hatton, Poppenhusen, Johnston, Thompson & 
Raymond, Chicago, Illinois, and George B. Harris, Cleveland, Ohio, for Crane Company 
and George E. Hoffman. 


Ashley M. Van Duzer, Thomas V. Koykka, and Sumner Canary, Cleveland, Ohio, 
and McKeehan, Merrick, Arter & Stewart, George William Cottrell, and Lucius P. Chase, 
Kohler, Wis., for Kohler Co., Herbert V. Kohler, and O. A. Kroos. 


Ray T. Miller, John H. Ritter, Miller and Hornbeck, Cleveland, Ohio, and T. B. 
McGrath, Chicago, Ill., for Sloan Valve Company and R. M. Nelson. 


Harold H. Gorman, Raymond L. Davis, Frederick C. Troll, Kreuger, Gorman and 
Davis, Cleveland, Ohio, for The Eagle-Picher Sales Company and J. J. Harutun. 


Charles W. Sellers, R. M. MacArthur, Barring Coughlin, Thompson, Hine and 
Flory, Cleveland, Ohio, for National Association of Master Plumbers of the United States, 
Henry S. Blank, Ernst L. Flentje, H. Merwin Porter, George H. Werner, Canton Master 
Plumbers Association, Cleveland Plumbing Contractors Association, H. W. Eckhardt, 
Detroit Association of Master Plumbers, Bernard E. McGrath, Greensboro Plumbing 
and Heating Contractors, Inc., Arthur S. Pettit, Racine Master Plumbers Association, 
The Master Plumbers Association of South Bend, and Dade County Master Plumbers 
Association. 


Parker Fulton, Harley J. McNeal, Burgess, Fulton and Fullmer, Cleveland, Ohio, 
and Martin O’Donoghue, O’Donoghue, Dunn and Mills, Washington, D. C., for United 
Association of Journeymen Plumbers and Steamfitters of the U. S. and Canada, Local 
Unions No. 94, No. 130, No. 55, No. 98, No. 640, No. 519, No. 118, and No. 172, Plumbing 
and Heating Warehousemen’s Auxiliary to the Journeymen Plumbers Union, Local Union 
No. 55, Howard Enold, William E. Quirk, William Butler, C. J. Maker, John Roddy, 
James McNern, Sam Poole, D. M. Stribling, Wilbur Gregory, and Edwin Turnock. 


Opinion 

Witkin, J. The indictment in this case 
was returned March 29, 1940. It charged 
a conspiracy to violate Section 1 of the 
Sherman Act (Title 15 U. S. C. A. Section 
1). It named 102 defendants and 115 co- 
conspirators. Preliminary proceedings were 
disposed of in 1940 and 1941. Three opinions 
have already been published: 34 F. Supp. 
241; 37 F. Supp. 890; 40 F. Supp. 964. 

When the case was ready for trial the 
country was involved in World War II. 


Trade Regulaticn Reports 


Many of the parties and counsel were en- 
gaged in war work or military service. The 
defendant manufacturers converted their 
plants to war production and the War De- 
partment asked a continuance of the case 
until after termination of hostilities. After 
peace was restored and counsel had returned 
to their former professional positions the 
case was set down for trial early in the 
autumn of 1946. In the interim, however, 
nine defendants had died. A separation and 
continuance was granted as to L. U. Noland, 
and sixteen defendants entered pleas of nolo 
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contendere, and fines were imposed and paid. 
Trial began on November 18, there being at 
that time 76 defendants represented by 35 
counsel. Trial continued at the rate of 
five hours a day, five days a week, with 
adjournments for holidays, until Friday, 
February 28. 


When the Government rested, the defend- 
ants filed motions for judgment of acquittal 
under Rule 29. Arguments on such motions 
began on March 6 and ended on March 24. 
Said motions questioned the sufficiency of 
the evidence as a whole to sustain the in- 
dictment and also the sufficiency of the evi- 
dence as to each defendant. The defendants 
combined for the presentation of the motions 
attacking the sufficiency of the evidence 
generally, Mr. Day and Mr. Johnston making 
the principal argument, which was supple- 
mented only by brief comments of other 
counsel. Such general argument was fol- 
lowed by separate arguments in support of 
the motions which questioned the sufficiency 
of the evidence as to each separate defend- 
ant. Counsel for the Government replied 
first to the overall motion and then analyzed 
the evidence as to each separate defendant. 
Counsel were diligent and painstaking in 
their analysis of the evidence as a whole 
and its application to the separate defend- 
ants. Reference is made to the transcript 
of their arguments and the court will not 
attempt a detailed discussion of the volum- 
inous record of testimony and exhibits. 


[Defendants’ Contentions] 
Part I. 


The court will proceed in the order adopted 
by counsel and consider first the motion 
which asserts that the evidence as a whole 
is insufficient to warrant submission of the 
case to a jury. This overall motion was 
based on two main assertions: 


(1) The evidence is insufficient to sustain 
a conviction of the offense charged. 

(2) There is a material and fatal variance 
between the charge in the indictment and 
the evidence offered by the Government, in 
that the indictment charges a single con- 
spiracy, whereas the evidence offered by 
the Government—if it tends to prove any 
conspiracy at all—tends to prove separate, 
independent and isolated conspiracies com- 
pletely unrelated to the conspiracy charged. 

As to No. 1, the defendants insist that 
judgment of acquittal should be granted 
unless there is evidence which excludes 
every other hypothesis except. that of guilt. 
They insist that the conduct of defendants 
as revealed by the evidence was legal and 
therefore precludes any hypothesis of guilt. 

As to No. 2, they rely mainly on the 
principles announced in the Kotteakos case 
(328 U. S. 750). It is admitted that the 
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defendants in this case, as in the Kotteakos 
case, were indicted “for a single general 
conspiracy.” It was agreed that the indict- 
ment charged a conspiracy national in effect, 
involving four strata of the plumbing in- 
dustry: the manufacturers, the jobbers 
(wholesalers), the master plumbers (retail- 
ers), and the journeymen plumbers (unions). 
The defendants claim that the indictment 
charged a conspiracy both horizontal and 
vertical in operation, but that the evidence 
fails completely to show such a vertical 
conspiracy. They maintain that if the evi- 
dence tends to show any conspiratorial con- 
duct, it would tend to show merely a conspiracy 
among the members of each stratum of the 
industry or among members of only two 
strata of the industry. They insist that there 
is no evidence of agreement, combination, 
or concert between the manufacturers and 
the unions, or between the manufacturers 
and the master plumbers, or between the 
jobbers and the unions. They contend that 
if the evidence reveals cooperative efforts 
between jobbers and manufacturers, on one 
hand, jobbers and master plumbers, on the 
other hand, and contracts between master 
plumbers and local unions, still all such 
activity falls far short.of the overall con- 
spiracy described in the indictment. 


[Plaintiff's Contention] 


Counsel for the Government, however, 
contended that the evidence reveals that 
since 1929 the defendants and the co-con- 
spirators have been continuously engaged in 
a wrongful and unlawful combination and 
conspiracy in restraint of interstate trade by 
concerted efforts to channelize plumbing 
supplies in a “restricted system of distribu- 
tion” (i. e., manufacturer to jobber, jobber 
to master plumber, master plumber to con- 
sumer and installed by union journeymen). 
While the evidence has necessarily been pre- 
sented piecemeal and reveals for the most 
part the conduct of the separate defendants 
and co-conspirators, yet they contend that 
when it is considered altogether it reveals 
2 course of conduct from which the only 
reasonable inference is that the defendants 
and co-conspirators arbitrarily agreed, with 
respect to all plumbing supplies, to sell, 
to purchase, to distribute, to supply and to 
install only under the “restricted system of 
distribution,” and to boycott, to black list, 
to discriminate against, to coerce, to refuse 
to sell plumbing supplies to, and to refuse to 
supply labor to “any person who would 
not agree to follow the artificial and uncom- 
petitive terms and conditions of the restricted 
system of distribution.” 

Counsel for the defendants take up the 
simile of the wheel which was used in 
the Kotteakos case and say that whereas thie 
alleged conspiracy in that case was without 
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a common rim, the conduct alleged to be 
a conspiracy in this case lacked both a com- 
mon rim and a common hub. Counsel for 
the Government, however, borrow the simile 
of a chain, as portrayed in Government’s 
Exhibit 1285, and insist that the concerted 
efforts on the various levels of the industry 
were linked together by concerted efforts 
between the respective levels through con- 
ferences, joint committees, and the Amer- 
ican Institute, and that while there may be 
no evidence of direct contact between the 
end links of the chain, such as manufacturers 
and unions, yet a common purpose and 
knowledge as to what was taking place on 
all levels bound ali into one combination or 
conspiracy, 

Points 1 and 2 will be considered together 
—they can hardly be separated. A careful 
consideration of all the evidence and the 
authorities brings this court to the conclu- 
sion that the principles announced in the 
Kotteakos case are controlling in this case. 


[Separate Conspiracies Shown] 


In the first place, a consideration of all 
the facts and circumstances convinces the 
court that the evidence tends to prove a 
number of separate conspiracies rather than 
one general conspiracy. The testimony and 
the exhibits cluster mainly around the vari- 
ous jobber associations, such as the Central 
Supply Association of Chicago, Plumbing 
& Heating Wholesalers of New England, 
Southern Wholesalers Association, Whole- 
sale Distributors of Texas, and Jobbers 
Credit Association of New York. There is 
evidence of cooperation among these associ- 
ations. They published lists of members 
and names of those who adhered and of 
those who did not adhere to the “restricted 
system.” They were organized for the same 
purpose in their various territories and they 
exchanged ideas, experiences and informa- 
tion. Officers of these associations met in 
conferences, served on joint committees, and 
attended meetings of associations other than 
those of which they were officers, and invited 
manufacturers and officers of the master 
plumbers associations to their meetings. 
Officers of certain defendant manufacturers 
served as officers of the jobber associations. 


Counsel for the Government insist that 
the only reasonable inference from all these 
facts and circumstances is an agreement or 
understanding, but the evidence falls short 
of proving such a general combination as 
is charged in the indictment. The defend- 
ant manufacturers whose officers served as 
officers of the jobber associations were not 
only manufacturers but also jobbers. The 
cooperative efforts of the various defendants 
and co-conspirators may be accounted for 
as the natural result of their position in 
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the industry and their common concern for 
the competition of the chain stores and 
D-T-U houses. The evidence as to agree- 
ment between jobber associations and manu- 
facturers or between jobber associations and 
master plumbers seems on careful exami- 
nation to have been mere expression of 
hope or opinions of what might have been 
rather than statements of what was. Speeches 
at conventions upon which no definite action 
was taken are not proof of contract, com- 
bination, or conspiracy. The evidence tends 
to prove the possibility of such combination 
Or conspiracy. Counsel for the Government 
would have the court find such a conspiracy 
from the possibility and the course of con- 
duct of the various defendants. But as 
counsel for the defendants insist, the con- 
duct can be accounted for just as reasonably 
by consideration of the place, interest and 
long-established practice of the separate de- 
fendants. It was contended, indeed, that 
such an overall agreement, embracing such 
diverse elements, would be impossible in the 
very nature of the case. 

There is no evidence of a contract or 
combination between the jobber associations 
and the unions and no evidence from which 
such contract might be inferred. The job- 
ber associations were interested in a certain 
method of distribution. The plumbers’ unions 
were interested in excluding from plumbing 
work all those who did not belong to their 
unions. The result of their contracts with 
their employers, the master plumbers, espe- 
cially when such agreements were closed- 
shop contracts, was to channelize plumbing 
goods through the master plumbers to the 
exclusion of others who did not adhere to 
the “restricted system of distribution.” But 
it can hardly be said that there was a com- 
mon purpose between the jobber associations 
and the members of the unions. If an 
understanding or combination should be in- 
ferred between the jobbers and the master 
plumbers because of a common interest and 
purpose, there still would be no basis for 
such an inference as between the jobbers 
and the journeymen plumbers. 


When we come to consider the master 
plumber associations, there is less to unite 
them with one another. They operated very 
much as separate local units, especially in 
their contracts with journeymen plumbers. 
The by-laws, rules, and regulations fail to 
reveal any responsibility of the National 
Association of Master Plumbers for the acts 
of the local associations, and the evidence 
discloses no actual participation in local 
activities. 

The same situation exists with reference 
to the unions. The United Association of | 
Journeymen Plumbers and Steam Fitters of 
the United States and Canada, referred to 
as “United Association,” did not authorize 
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or ratify the acts of the local unions. There 
is evidence that refutes such an assertion. 
The activity of the separate journeymen 
unions at Racine, Detroit, South Bend, 
Cleveland, Miami, Greensboro, Chicago, 
Canton, Youngstown, and Grand Rapids, 
even if it is conceded to be unlawful because 
tending to restrain trade beyond the extent 
permitted to unions in regard to labor con- 
tracts, still there is no evidence that con- 
nects the “United Association” with such 
activities, and no satisfactory evidence of 
association or combination with any other 
branch of the plumbing industry except 
their local employers, the master plumbers. 
United Bro. C. and J. of America v. U. S., 
Nos. 6, 7, 8, 9, 10, decided by U. S. Supreme 
Court March 10, 1947." 

Even if it should be conceded that there 
was evidence of a conspiracy among the 
manufacturers, among the jobbers, among 
the master plumbers, and among the jour- 
neymen plumbers (unions), and if it should 
be conceded, moreover, that there was a 
conspiratorial link between the manufac- 
turers and the jobbers, between the jobbers 
and the master plumbers, and between the 
master plumbers and the unions, still it 
would not follow that there was such an 
overall conspiracy as is described in the 
indictment, because there is no evidence of 
any conspiratorial link between the manu- 
facturers and the unions. Both ends of the 
chain are open. They should be connected 
to complete a conspiratorial ring. 

As was stated in the Kotteakos case, the 
law does not “authorize the Government to 
string together, for common trial, eight or 
more separate and distinct crimes, conspir- 
acies related in kind though they may be.” 
If reference to “recognized manufacturers” in 
a local contract is construed as knowledge 
on the part of the local union, that is not 
enough. The only evidence of contact be- 
tween plumbers and manufacturers was 
found in the McGinty letter (Exhibit 293) 
and the following correspondence. Neither 
McGinty nor the local union was named 
as a defendant or co-conspirator, and the 
correspondence fails to show a contract, 
combination, or conspiracy. It reveals no 
“partnership in crime.” It does show knowl- 
edge on the part of the American Radiator 
& Standard Sanitary Corporation as to the 
activities of the local union. But the action 
of that corporation and its officers was not 
unlawful and was nothing more than might 
be expected in the circumstances. It does 
not preclude every hypothesis except that 
of guilt. On the contrary, it supports no 
hypothesis of guilt, unless it be assumed that 
it was unlawful in the circumstances for a 
manufacturer to confine his sales to jobber- 
wholesalers. 
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Such an assumption seems to be the basis 
of the indictment and all the arguments in 
support of it. The Government’s contention 
seems to be founded on the assumption that 
any common activity or concert of effort 
by those interested in the distribution of 
plumbing goods through the wholesaler, as 
opposed to the chain store or DTU system 
of distribution, was a violation of the Sher- 
man Act and that therefore anyone who did 
anything in furtherance of that common 
activity or coordination of effort became a 
party to a contract, combination, or con- 
spiracy and that each participant was respon- 
sible for the acts of every other participant. 


Counsel for the Government conceded 
that every manufacturer and jobber had a 
clear right to choose the person to whom he 
would sell and from whom he would buy, 
so long as he acted individually. But it is 
contended that the moment they drew to- 
gether to stimulate a uniformity of individual 
action, they violated the provisions of the 
Sherman Act. That assumption overlooks 
the fact that the competition of the chain 
stores and Direct-to-You dealers would it- 
self force manufacturers, jobbers, and master 
plumbers into a pattern of conduct necessary 
to meet such competition. The similarity of 
activities in various parts of the country 
would then not necessarily be proof of a 
contract, combination, or conspiracy. Asgill 
v. U. S., 60 F. (2d) 785; U. S. v. Armour, 
48 F. Supp. 801; Aetna Portland Cement Co. 
v. Fed. Trade Com’n., 157 F, (2d) 558. Fur- 
thermore, the assumption overlooks the right 
of men of a common interest to assemble 
and form associations for the consideration 
and protection of their economic interests. 
Such right of tradesmen is the corresponding 
right of unions to do collective bargaining. 
Such right of association for the mainte- 
nance of proper standards and practices is 
recognized in the reported cases. Maple 
Flooring Assn. v. U. S., 268 U.S. 563; Cement 
Mfrs. Assn. v. U. S., 268 U. S. 588; Appala- 
chian Coals, Inc. v. U. S., 288 U. S. 344. 
Furthermore, such right has acquired such 
general acceptance that we find it asserted 
in various statements of fundamental rights 
which have recently been submitted to the 
United Nations Organization for adoption 
as a part of the established international 
law of the world. “International Concilia- 
tion,’ No. 426, p. 562, Art. 9. 


To deny such right of assembly and asso- 
ciation for the purpose of education as to 
proper business practices and standards of 
trade would work against the very purpose 
of the Sherman Act. ‘The Sherman Act is 
founded upon the historic and economic 
truth that men benefit from trade and com- 
merce. “It is in exchanging the gifts of 
the earth that you shall find abundance and 
be satisfied.” The theory and letter of the 
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Sherman Act are against monopolies, com- 
binations, and conspiracies that restrain 
such trade. Men should therefore be en- 
couraged to do all they can to keep open 
the courses of trade, so long as their efforts 
are based upon persuasion and not coercion, 
so long as they are rational and not arbitrary. 

It is to be observed in this case that the 
efforts of the defendants and co-conspirators 
were directed toward the preservation of the 
old system of distribution through whole- 
salers, upon whom retailers depended for 
supplies. If the local retailer and the whole- 
saler could not assemble and consider their 
common interests; if, on the other hand, 
they had to remain isolated and meet the 
competition of the chain stores singly, they 
would be forced out of business and the 
chain stores would grow into monopolies 
Conta to the very purpose of the Sherman 

ct. 

Counsel for the Government stated that 
they did not champion one system of dis- 
tribution as against another but acknowl- 
edged that it was the purpose of the law 
to keep free the courses of trade so that 
the various systems could meet in open 
competition. It seems therefore that it must 
be conceded that there is a sphere within 
which men of a common interest in the 
wholesaler method of distributing plumbing 
goods can act for their common interest, 
so long as they act as free individuals and 
so long as their efforts are regulatory and 
not restrictive. It cannot be assumed that 
because there was a similarity of conduct 
among the various defendants and that be- 
cause they assembled and discussed their 
common aims and interests there was a 
contract, combination, or ‘conspiracy which 
imposed upon everyone in the industry who 
adhered to the wholesaler system of dis- 
tribution a responsibility for the acts of all 
others in the industry whose conduct fur- 
thered and protected that system of distri- 
bution or militated against the chain-store 
system. 

Returning to the specific problem pre- 
sented by the motions in this case, we sce 
that there must be evidence of an overall 
combination or conspiracy which precludes 
every hypothesis that such evidence reveals 
a lawful course of conduct. If such evidence 
supports the assumption that the activity 
was lawful, then there is a failure of proof 
and the motions should be sustained, for 
the reason set forth in point No. 1 above. 


If the evidence tends to show conduct 
which was arbitrary or coercive, but that 
the group or association asserting such coer- 
cive and arbitrary power was merely local 
or sectional or in any other way less than 
the total conspiracy alleged, then there is 
a fatal variance between the indictment and 
the proof, and the motion would have to 
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be sustained on point No, 2 above. As stated 
in the Kotteakos case, “Wholly different is 
it with those who join together with only 
a few, though many others may be doing 
the same and though some of them may line 
up with more than one group.” 


The Supreme Court recognized that 


. . . Leeway there must be for such cases 
as the Berger situation and for others where 
proof may not accord with exact specifications 
in indictments. Otherwise criminal conspiracies 
never could be brought to halt. But,’’ the court 
continues, ‘‘if the practice here followed were 
to stand, we see nothing to prevent its exten- 
sion to a dozen, a score, or more conspiracies, 
and at the same time to scores of men involved, 
if at all, only separately in them. The dangers 
of transference of guilt from one to another 
across the line separating conspiracies, sub- 
consciously or otherwise, are so great that no 
one really can say prejudice to substantial right 
has not taken place. Section 269 had no pur- 
pose to go so far. The line must be drawn 
somewhere. Whether or not Berger marks the 
limit, for this sort of error and case, we are 
clear that it must lie somewhere between that 
case and this one.’’ 


In the case of Canella v. United States, 157 
F. (2d) 470, 477-8, the Ninth Circuit Court 
of Appeals held that a case with five con- 
spiracies involving twelve persons was within 
the prohibition of the Kotteakos case. But 
our present case far exceeds the Kotteakos 
case in scope and in numbers. 


“cc 


[Submission of Case to Jury Held Erroneous] 
Patel. 


In the second place, if the court’s con- 
clusion that the evidence tends to prove 
a number of separate conspiracies should 
be unwarranted, still the court would feel 
that the broad principles announced in the 
Kotteakos case should apply here and take 
the case from the consideration of the jury. 
Even if there should be evidence of a general 
conspiracy worthy of submission to the 
jury, still the number of subordinate con- 
spiracies, the number of defendants and 
co-conspirators, the complexity of the issues, 
the limited applicability of the evidence 
(restricted to specific defendants), and the 
number of legal principles involved, sustain 
the conviction that the submission of such 
a case to the jury would violate the funda- 
mental, individual and personal rights which 
the Kotteakos case so expressly recognizes 
and protects. It would be to extend mass 
trial to an extent which the Supreme Court 
has denounced. 

True, the facts of the Kotteukos case pre- 
sented a variance, and that decision is there- 
fore direct and specific authority for the - 
decision here only if this case shows a 
similar variance. But it seems quite clear 
to this court that the Supreme Court made 
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a strong pronouncement, even if obiter dictum, 
against any extension of mass trial to the 
point where the fundamental rights of indi- 
vidual defendants are endangered. It took 
occasion to answer the argument for such 
mass trials which is based upon facility 
and economy. 

“True, this may be inconvenient for prose- 
cution. But our government is not one of 
mere convenience or efficiency. It too has a 
stake, with every citizen, in his being afforded 
our historic individual protections, including 
those surrounding criminal trials. About them 
we dare not become careless or complacent 
when that fashion has become rampant over 
the earth.”’ 


The Supreme Court thus gave specific appli- 
cation to the fundamental truth which was 
recognized by Edmund Burke when he said: 

“J do not know the method of drawing up 
an indictment against a whole people.” 


and by General O. M. Mitchell when he 
said: 

“TI can’t arraign before a court, civil or mili- 
tary, a whole brigade.”’ 


The historic right of a defendant to his 
“day in court” is diluted when he must 
share that day with numerous other defend- 
ants, The very physical limitations impose 
restrictions upon mass trial. The court 
rooms of this court are above the average 
in size. They were built before the vogue of 
streamline architecture and space economy. 
Yet the space in this court was not sufficient 
to allow parties and counsel the usual and 
customary access and convenience. The 
space within the rail was not even sufficient 
to accommodate counsel. Three tables were 
placed beyond the rail for use of counsel, 
and none of the parties defendant were 
afforded seats with their counsel. They 
occupied the benches at the rear of the 
court room which are usually reserved: for 
the disinterested public. If all the defend- 
ants in this case had stood trial and each 
had retained his or its own counsel, there 
would not have been space in the court room 
for them all. 

Counsel and parties in the case were very 
considerate, courteous, and cvoperative. For 
that reason the trial progressed satisfactorily, 
although with some inconvenience. A num- 
ber of defendants united in retaining counsel 
and in some instances one firm represented 
a great many defendants. This helped to 
bring the case within the space limitations. 
But such consideration and cooperation can- 
not eliminate or decrease the complications 
and difficulties attending the submission of 
the case to, and the consideration of the 
case by, the jury. These are some of the 
difficulties: the remembrance of testimony 
for so long a time as the trial of this case 
would take, the proper use of exhibits so 
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numerous (1616), the application of the evi- 
dence to the defendants to whom it applies, 
the exclusion of evidence from defendants 
to whom it does not apply, the analysis and 
application of evidence according to classes, 
groups, and periods, the applicability and 
effect of the National Recovery Act, the 
application and effect of the Robinson-Pat- 
man Act, the application and effect of acts 
and ordinances governing the installation of 
plumbing equipment, the application and 
effect of the statute of limitations, the deter- 
mination of the responsibility of defendants 
for the respective acts of associations, cor- 
porations, members, officers, and co-con- 
spirators, the differentiation of defendants 
where there is so much similarity in names, 
viz., supply associations, wholesale associa- 
tions, master plumber associations, United 
Association, differentiation of manufacturers, 
jobbers, wholesalers, retailers, contractors, 
master plumbers, journeymen plumbers, 
labor committee, joint committee, American 
Institute. 

When these difficulties are considered, to- 
gether with the number of defendants and 
co-conspirators and the fact that evidence 
was received against members of the various 
associations even though unnamed as de- 
fendants or co-conspirators, the problem of 
systematizing the evidence and the avoid- 
ance of any misuse or misapplication of evi- 
dence becomes almost insurmountable. The 
summation and charge in such a case if spe- 
cific and thorough would be too long and 
complex, and if short and concise would be 
indefinite and incomplete. To believe that 
an ordinary jury could hold in mind the 
names and identities of all the defendants 
and segregate and classify all the different 
bits of evidence, requires a faith and con- 
fidence in the human intellect which expe- 
rience does not support. Faith that the verdict 
in such a case would be rational and fair, 
would have to be based on a blind trust in 
ritual contrary to all experience of possi- 
bilities. 

It was evidently knowledge of such con- 
siderations that prompted the court in the 
Kotteakos case to say: 


“Numbers are vitally important in trial, es- 
pecially in criminal matters. Guilt with us 
remains individual and personal, even as re- 
spects conspiracies.” 


Social scientists have observed that while 
health is a matter of public concern, disease 
is individual and must be treated individu- 
ally. So the law recognizes that while law- 
ful conduct is a matter of public concern, 
crime is individual and must be treated indi- 
vidually. The recent Nuremberg. trial, 
although it was prompted by crimes as nu- 
merous, as horrible, and as far-reaching as 
the world has ever known, joined together 
only twenty-four defendants, even though 
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that trial was presided over by learned and 
experienced judges and not complicated by 
the limitations of an ordinary jury trial. 
There is somewhere an absolute limit to 
criminal trial and the Supreme Court has 
plainly recognized that fact. 

The court recognized that it is entirely 
Proper to join defendants in a conspiracy 
case: 

“When many conspire, they invite mass trial 
by their conduct. Even so, the proceedings are 
exceptional to our tradition and call for use 
of every safeguard to individualize each defend- 
ant in his relation to the mass.”’ 


Conspiracy presents no special problem 
“when the scheme charged is tight and the 


number involved small,” but the court 
pointed out that 
“., . aS it is broadened to include more and 


more, in varying degrees of attachment to the 
confederation, the possibilities for miscarriage 
of justice to particular individuals become 
greater and greater. . . . The greater looseness 
generally allowed for specifying the offense and 
its details, for receiving proof, and generally 
in the conduct of the trial, becomes magnified 
as the numbers involved increase.”’ 


It seems clear that the Supreme Court has 
enjoined upon the trial court the duty to 
“safeguard each defendant individually, as 
far as possible, from loss of identity in the 
mass” not only in a case of variance be- 
tween indictment and proof but in every 
case. This court declines, as did the Su- 
preme Court, to define in advance the limit 
of mass trial, but in view of the principles 
and safeguards announced in the Kotteakos 
case, it is the opinion of this court that this 
case exceeds the limit. 


Even the justices who dissented in the 
Kotteakos case recognized the general prin- 
ciples here relied on: 

‘‘Whether injury results from the joinder of 
several conspiracies depends on the special cir- 
cumstances of each case. Situations can easily 
be imagined where confusion on the part of 
the jury is likely by reason of the sheer num- 
ber of conspirators and the complexities of the 
facts which spell out the series of conspiracies. 
The evidence relating to one defendant may 
be used to convict another.”’ 


Some question might be raised as to the 
propriety of this consideration on a motion 
charging the insufficiency of the evidence 
but it seems to this court that if the evidence 
is hopelessly complex and confused, in view 
of the number of defendants and conspira- 
cies charged and the legal problems in- 
volved, the court is justified in holding that 
the defendants are entitled to judgment of 
acquittal. 
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[Sufficiency of Evidence as to Each 
Defendant | 


iParteuble 


If the court’s interpretation of the evi- 
dence in Part I of this opinion is correct, or 
if the court’s interpretation of the law in 
Part II is correct, there is no reason for 
further consideration of the motions. No 
occasion for measuring the evidence as to 
each separate defendant would arise unless 
the motion as to the evidence as a whole 
should be overruled. Nevertheless the court 
will indicate briefly its view of the motions 
based on the insufficiency of the evidence as 
to each separate defendant. 


When the motions came on for argument, 
counsel for the Government announced that 
they did not oppose the motions of the fol- 
lowing defendants: Detroit Association of 
Master Plumbers; Greensboro Plumbing & 
Heating Contractors, Inc.; United Associa- 
tion of Journeymen Plumbers and Steam 
Fitters of the United States and Canada, 
Local Union No. 94; Howard Enold; Ar- 
thur S. Pettit; and Sam Poole. As to those 
defendants the motions are therefore sus- 
tained. 

Also should be sustained the separate mo- 
tions of some other defendants, such as 
Manufacturers Clearing House of Illinois, 
Inc.; Kohler Company; Sloan Valve Com- 
pany; National Association of Master 
Plumbers of the United States; United 
Association of Journeymen Plumbers and 
Steam Fitters of the United States and Can- 
ada; and the individuals who were charged 
with what they had done as officers of such 
companies and associations. 


It is the opinion of the court that the 
evidence against those separate defendants 
is insufficient, even if the motions to the 
evidence as a whole should be overruled. 
Manufacturers Clearing House of Illinois, 
Inc. was not engaged in the plumbing indus- 
try but in reporting on the credit standing 
and business activity of manufacturers gen- 
erally, Every reasonable hypothesis sup- 
ports the legality of its activity. Its services 
and the use made of them failed to reveal 
any conspiratorial conduct or intent. As to 
Kohler Company, the evidence reveals that 
its policy with reference to distribution had 
been adopted long before the period covered 
by the indictment and shows further not 
only that it did not combine or conspire 
with other manufacturers, jobbers, or master 
plumbers, but that it adhered to its policy 
quite independently of all other agencies 
and divisions of the industry. The evidence 
negatives expressly any combination with 
the unions. The Sloan Valve Company was 
not a member of any association of jobbers 
or others, and there is no evidence that its 
officers ever attended any meeting of such 


q 57,552 


58,490 


associations. It too had an old-established 
policy antedating the N. R. A. Its ex- 
change of information with jobber associa- 
tions and others can not be construed as 
conspiratorial activity. As to the National 
Association of Master Plumbers, and the 
“United Association,” the evidence is held 
insufficient for the reasons indicated in Part 
I of this opinion. 

Now as to the remainder of the defend- 
ants, if the Government’s contention that 
the evidence supports the charge of over- 
all combination or conspiracy should be 
sustained, and if it should be further con- 
cluded that the evidence is not too com- 
plex and confused for submission to the 
jury, then it would be the court’s opinion 
that there is sufficient evidence against each 
to warrant the overruling of their separate 
motions. If the general conspiracy be as- 
sumed from the overall evidence, then all 
who are shown to have participated in 
such activities of the jobber associations 
as furthered the conspiracy; all who with 
knowledge of such activities contributed to 
or supported such associations; all who 
with knowledge of the conspiracy adopted 
practices or active sales campaigns which 
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embraced correspondence and exchange 
with conspirators, such as jobbers and 
master plumbers and officers of their asso- 
ciations; and all who participated in the 
contracts or practices of the local master 
plumber associations and journeymen’s 
unions with the purpose of supporting the 
objective of such conspiracy, should be held 
to their defense. The evidence against the 
different defendants is of course not the 
same in character or amount, in quantity 
or quality, but it would serve no good pur- 
pose at this time to discuss or weigh it 
in detail. If the case were submitted to 
the jury, then it would have to be ana- 
lyzed and summarized. All the court need 
say now is that the evidence against each 
of the defendants, except those mentioned 
in paragraphs 2 and 3 of Part III, would 
be sufficient to prevail against their respec- 
tive motions, if it were not for the opinions 
expressed in Parts I and II. 


Conclusion 


All the motions are sustained for con- 
siderations set forth in Parts I and II. 
Judgments of acquittal will be entered for 
all and each of the defendants. 


[57,553] Bruce’s Juices, Inc. v. American Can Company. 

In the United States Supreme Court. No. 27. April 7, 1947. 

On Writ of Certiorari to the Supreme Court of the State of Florida. 

In an action on promissory notes given for cans purchased by defendant from plain- 


tiff, the defense that the sale constituted a violation of the Robinson-Patman Price Dis- 
crimination Act may not be raised. The Act prescribes sanctions, and it does not make 
uncollectibility of the purchase price one of them. The violation, if there was one, is not 
inherent in the contract sued upon, whether it be the notes or the sale of the goods, but 
can only be found in different transactions which a party to the litigation had with third 


persons who are not parties. 


See the Robinson-Patman Act annotations, Vol. 1, {| 2212.790. 


Affirming decision of Florida Supreme Court, reported at {] 57,295. 
For petitioner: Cody Fowler, Fowler and White, and R. W. Shackleford, Shackleford, 


Farrior and Shannon, Tampa, Fla, 


Of counsel: Thurman Arnold, Arnold and Fortas, Washington, D. C. 
For respondent: Leonard B. Smith, New York, N. Y., John M. Allison, Harry B. 


Terrell, Tampa, Fla. 


Of counsel: John Lord O’Brian, Washington, D. C. 


Amicus Curiae: Wright Patman. 


[Question Involved] 


Mr. Justice Jackson delivered the opinion 
of the Court. The federal question which 
survives proceedings in the Florida state 
courts is whether renewal notes represent- 
ing the purchase price of goods sold and 
delivered are uncollectible if it is found that 
the vendor violated the Robinson-Patman 


Act, 49 Stat. 1526, 1528; 15 U. S. C. §§ 13, 13a, 
1 57,553 


[Facts] 


Bruce is a canner and, over a period of 
years, bought its cans chiefly from The 
American Can Company. A debt accumu- 
lated which was put into promissory notes 
and on one or more occasions they were 
renewed, reduced by amounts which had 
been paid. Upon eventual default, two 
suits, later consolidated, were brought on 
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renewal notes aggregating about $114,000. 
As to each note, Bruce pleaded in defense 
that “the consideration for said notes is 
illegal and said notes void and of no force 
and effect.” This was said to be for the 
reason that the Can Company had sold to 
others at prices which discriminated against 
Bruce and thereby violated the Robinson- 
Patman Act. 

The alleged discrimination chiefly relied 
upon consisted of quantity discounts. An- 
nual purchases by Bruce were about $350,000. 
Some other canners bought much larger 
quantities. The Can Company’s contract 
with all its customers aJlowed a discount of 
1% on annual purchases of $500,000, and 
nothing to those whose purchases were less 
than that. It was so graduated as to give 
a maximum discount of 5% to a customer 
whose purchases were $7,000,000 a year. 
The consequence is that relatively small 
packers pay 5% more for their cans than 
their largest competitors. 


[Petitioner’s Contention] 


It is claimed that this advantage to quan- 
tity buyers renders the quantity discount 
per se a violation of the Robinson-Patman 
Act. To sustain the defense in this case it 
would be necessary to so hold. It is not 
denied that Bruce got the same discounts 
as other purchasers of like quantities when 
it qualified, and in one year Bruce was in 
the $500,000 bracket and received the 1% 
discount. It is not claimed that the Can 
Company failed to give discounts where 
earned under this uniform contract, or that 
discounts were given where not so earned. 
Bruce received the same discounts as others 
within its classification and it is not ques- 
tioned that had it been a purchaser of larger 
quantities it would have been allowed the 
same discount as other purchasers of that 
class. 

Before a court could sustain the defense 
in this particular case, it would also have 
to overcome other difficulties of Jaw and 
fact. The Act does not prohibit all quan- 
tity discounts but expressly permits them 
under certain conditions. It indicates, too, 
that the Federal Trade Commission is the 
appropriate tribunal to hear in the first in- 
stance the complicated issues growing out 
of grievances against a quantity discount 
practice of aseller. 49 Stat. 1526; 15 U.S.C. 
§13(a). Quantity discounts are among the 
oldest, most widely employed and best 
known of discount practices. They are 
common in retail trade, wholesale trade, 
and manufacturer-jobber relations. They 
are common in regulated as well as unregu- 
lated price structures. Congress refused to 
declare flatly that they are illegal. They 
become illegal only under certain conditions 
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and when they are illegal it is as much a 
violation to accept or receive as to allow 
them. Bruce, in one of the years included 
in its balance of account, purchased more 
than a half million dollars of cans on which 
it received precisely the kind and amount 
of discount it now asserts to be illegal. 

The argument is made that such a rem- 
edy as Bruce seeks here would support the 
anti-monopoly policy of Congress. But 
Bruce is not complaining of the high price 
of cans. Bruce complains of a lower price 
for cans to others—which would enable 
competitors to put their products on the 
market cheaper. This may well put Bruce 
to some disadvantage, but it does not follow 
that Congress would forbid the savings of 
large-scale mass production to be passed 
along to consumers. The economic effects 
on competition of such discounts are for 
the Trade Commission to judge. Until the 
Commission has determined the question, 
courts are not given guidance as to what 
the public interest does require concerning 
the harm or benefit of these quantity dis- 
counts on the ultimate public interests 
sought to be protected in the Act. It would 
be a far-reaching decision to outlaw all 
quantity discounts. Courts should not rush 
in where Congress feared to tread. 

Because of a more fundamental defect in 
petitioner’s case, however, the Court does 
not find it necessary to consider the effect 
of these features of the Act on this case, as 
would be necessary before a conclusion 
could be reached that petitioner should win 
on the merits. On the questions of fact, 
considerable evidence was taken at pre-trial 
hearings and the parties are in dispute as 
to whether the decision thereon was a final 
judgment and, if so, as to whether the de- 
fense was not also adjudicated to be insuff- 
cient on the facts. Although the record is 
unsatisfactory, we take it that all of the 
sales evidenced by the notes were made 
after the passing of the Robinson-Patman 
Act. It appears, however, that the notes 
are not identified with any particular sale 
but represent a balance remaining on a 
running account of sales and credits in many 
of which a claim of discrimination might 
not be supportable. The indebtedness they 
supplant is conceded to have been incurred 
before February, 1940. The purchases cov- 
ered at least a four-year period and involved 
two types of cans. The purchase price 
which Bruce asks us to excuse it from pay- 
ing is not identified either as to type of can 
or date of transaction. But petitioner con- 
tends that it is not necessary in proving a 
discrimination to show that others received 
a different discount on the same type of can 
at approximately the same time “because 
the scheme of discount by aggregate dollar 
volume of annual sales comprehends all 
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cans bought whatever their size or price.” 
To sustain this position would mean that 
a sale to a competitor of large cans in 1940 
at a higher discount invalidated a sale of 
small cans to petitioner in 1936 so that peti- 
tioner need not pay the contract price for 
cans delivered that year. The contention 
is simply that if some purchasers got larger 
discounts on any bill for cans than peti- 
tioner got, the bill against petitioner and 
notes in settlement and extension of it are 
uncollectible. 


[Notes Not Rendered Unenforceable] 


However, for the purposes of this deci- 
sion, in view of the uncertain nature of the 
proceedings below, we assume, but do not 
decide, that the defense on the facts has 
been or could be established as pleaded. 
We dot not decide whether the quantity 
discount plan, whatever the facts were, vio- 
lated the Robinson-Patman Act. The sole 
question we decide is whether notes given 
for purchases are unenforceable if the quan- 
tity discount plan violates the Act. Peti- 
tioner suggests that the Court may take two 
paths to the answer, but that the answer 
will be yes. The broad ground petitioner 
offers is “that a transaction unlawful under 
the Robinson-Patman Act constitutes crim- 
inal conduct upon which no money judg- 
ment can be based.” Petitioner also offers 
a narrow ground on which we can yet decide 
in its favor. “But, if it be admitted that 
the buyer [sic] is entitled to the fair value 
of the goods,” petitioner says, respondent 
probably already has been paid the fair 
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value of all the cans bought in 1936-40. 
When that value has been determined by 
the trial court, it urges, it will be found that 
the amount in notes is substantially equiva- 
lent to the amount of discrimination in dis- 
count.* 


In effect, petitioner is treating the $114,000 
in notes as representing the discount it 
claims it should have gotten on its 1937-42 
purchases of $2,000,000. This alternative 
argument is that petitioner is liable only 
for the fair value of all the cans it bought, 
and in this suit it asks the courts to deter- 
mine what that fair value was. But the 
fact is that as to the transactions for which 
petitioner paid $2,000,000 it has already paid 
the agreed price. Those transactions can- 
not be identified with particularity, but they 
were paid for at respondent’s prices. Peti- 
tioner did not allege and does not contend 
that the notes represent specific transac- 
tions or that the sales for which they were 
given could be identified. Mr. Bruce con- 
ceded in his testimony that the notes simply 
represent a balance of an account which 
mingled the prices of individual transac- 
tions.” In its brief here, petitioner’s only 
response to respondent’s statement that 
“None of the original notes... had been 
tied to a particular transaction” is that ‘““The 
record shows that all of the notes are tied 
to the entire series of transactions.” ‘There 
may be substantial equivalence numerically 
in the amount of the nates and the amount 
of alleged discrimination, but it cannot be 
said that the notes represent the separate 
item of price discrimination.® 


10On petitioner’s first theory clearly no re- 
covery on quantum meruit could be had. The 
general rule is that a transaction wholly illegal 
will not support such a suit. See Williston, 
Contracts (Rev. ed., 1938) § 1786A; Restatement, 
Contracts, § 598, Comment c. And on Bruce’s 
second theory, because of the leniency with 
which respondent extended credit, it would be 
impossible for respondent to show which cans 
the notes represent and it would of course be 
unable to establish their fair value. If we 
hold the notes uncollectible, therefore, respond- 
ent could not recover on quantum meruit, and 
Bruce would get a windfall. 


2 His testimony on this point follows: 

“Q. Mr. Bruce, do the notes evidence the 
purchase price of any particular size of cans 
you purchased from the American Can Co.? 

A. There is nothing on the face of the notes 
that shows what size they were. 

Q. During that period you purchased a cer- 
tain size can? 

A. It was purchased during a certain period. 


Q. Did you run a separate account on the 
grocery can and on the soft drink can, or small 
and large? 

A. No sir. 


Q. The notes themselves simply represent that 
account, irrespective of the size of the cans? 
A. Yes sir, the blanket way. 
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Q. In a blanket way. In other words there 
was no distinction made in your account be- 
tween the large and small cans, I mean in the 
indebtedness? 

A. Not while the notes were accruing. 

Q. In other words the notes in question are 
for the purchase price of both large and small 
cans? 

A. That is right.” 

$If the notes are considered alternatively as 
representing respondent’s price due on the lat- 
est purchases to that amount in late 1939 and 
early 1940, petitioner, on its theory, would be 
entitled to be excused payment of only about 
5% of the $114,000, because it is defending on 
the ground that it ought not to pay the al- 
legedly discriminatory part of the price. But 
even for this limited purpose, it cannot be 
established what cans the $114,000 represents, 
so the court could not determine their fair 
value. 

In Penn-Allen Cement Co. v. Phillips, 182 
N. C. 437, the specific sales were identified 
and the price unpaid. The court there held 
only that the buyer should be excused pay- 
ment of the discriminatory part of the contract 
price. -But the opinion was given after the 
court had decided that the appeal was prema- 
turely taken. 

The defendant had counterclaimed for treble 
damages, computed on the basis of the alleged 
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The Act prescribes sanctions, and it does 
not make uncollectibility of the purchase 
price one of them. Violation of the Act is 
made criminal and upon conviction a vio- 
lator may be fined or imprisoned. 49 Stat. 
1528, 15 U. S. C. §13a. Any person who is 
injured in his business or property by rea- 
son of anything forbidden therein may sue 
and recover threefold the damages by him 
sustained and the costs of suit, including a 
reasonable attorney’s fee. 38 Stat. 731, 15 
U.S. C. § 15. This triple damage provision 
to redress private injury and the criminal 
proceedings to vindicate the public interest 
are the only sanctions provided by Congress. 


[Court Will Not Add Sanction to Act] 


It is contended that we should act judi- 
cially to add a sanction not provided by 
Congress by declaring the purchase price 
of goods uncollectible where the vendor has 
violated the Act. It may be admitted as 
argued that such a sanction would be an 
effective enforcement provision. Addressed 
to Congress, this argument might be persua- 
sive, but the very fact that it would obvi- 
ously be an effective sanction makes it 
even more significant that the Act made no 
provision for it; that no committee dealing 
with the Robinson-Patman Act proposed it; 
that not one word suggesting its considera- 
tion appears in the debates of Congress; 
no proponent of the Act pointed out in its 
favor that it would be self-enforcing be- 
cause of this sanction; and no opponent 
pointed with alarm to the consequences of 
such a drastic sanction on the commerce 
of the nation. On the contrary, a proposed 
provision of the Act, passed only by the 
Senate which later receded, shows that 
Congress gave consideration to no sanction 
more extreme than to compel the remission 
of the excess charged. See S. 3154, §2(d), 
74th Cong., Ist Sess., S. Rep. No. 1502, 74th 
Cong., 2d Sess., p. 8: Conference Rep., H. 
Rep. No. 2951, 74th Cong., 2d Sess., p. 8. 
Congress declined to adopt this relatively 
moderate provision and at no time does it 
appear that either house of Congress wanted 
to go so far as to permit a buyer to get 
goods for nothing. 

Where the interests of individuals or pri- 
vate groups or those who bear a special 
relation to the prohibition of a statute are 
identical with the public interest in having 
a statute enforced, it is not uncommon to 
permit them to invoke sanctions. This 


overcharge. The plaintiff urged that treble 
damages could not be recovered in an action 
for the purchase price but that the defendant 
must pay first, and then sue on that claim. 
The court said simply, ‘‘This matter also has 
not been passed upon by the court below, and 
there is nothing for us to consider.’”’ 182 N. C. 
at 441. But if the court was right in holding 
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stimulates one set of private interest to 
combat transgressions by another without 
resort to governmental enforcement agen- 
cies. Such remedies have the advantage of 
putting back of such statutes a strong and 
reliable motive for enforcement, which re- 
lieves the Government of cost of enforce- 
ment. Such private remedies lose, of course, 
whatever advantage there may be in the 
presumed disinterested, public interest stand- 
ards and expertness of a governmental 
agency which has the initiative control of 
retributory measures. It is clear Congress 
intended to use private self-interest as a 
means of enforcement and to arm injured 
persons with private means to retribution 
when it gave to any injured party a private 
cause of action in which his damages are to 
be made good threefold, with costs of suit 
and reasonable attorney’s fee. 

Bruce, it appears, already has undertaken 
the triple damage suit remedy against the 
Can Company. Bruce’s Juices, Inc. v. Ameri- 
can Can Co., No. 569, Civ. T., S. D. Fla., 1942. 
To indicate its need that the Court estab- 
lish this additional remedy unauthorized by 
Congress, it seeks to discredit and belittle 
both of the remedies Congress has ex- 
pressly authorized. It says, ‘‘The triple 
damage suit is likely to prove protracted 
and expensive; damages caused by a dis- 
advantageous competitive position are so 
speculative as to be usually unprovable. 
Nor can the buyer rely for protection upon 
the action of the government. The Depart- 
ment of Justice or the Federal Trade Com- 
mission may never get around to the 
matter.” It is a little dubious whether the 
sort of remedy which has been in litigation 
over four years in this case which Bruce 
asks us to reverse and send back again, is 
an antidote for “protracted and expensive” 
triple damage suits. Moreover, if Bruce 
can in this suit prove that the prices re- 
spondent charged were illegal, as it must in 
order to win, it can do the same in a triple 
damage suit. The damages sustained be- 
cause of discrimination are no more “specu- 
lative” nor “unprovable” in one suit than in 
the other, and their establishment in the 
statutory form of action carries a bonus. 

Annexation of the proposed defense to the 
statute by implication either as an inference 
of unexpressed intention of Congress or as 
the result of some doctrine of common law, 
would be justified only if it would be at 
least a rational, nondiscriminatory and ap- 


that plaintiff could not recover the overcharge, 
it would necessarily follow that the counter- 
claim should have been dismissed. For with- 
out paying the overcharge, the defendant would 
have had no basis on which to rest its claim 
that it had been damaged in that amount and 
therefore entitled to treble compensation. 
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propriate means of making the policy of 
the statute effective. To allow a buyer to 
get his goods for nothing because the Seller 
violated the Act by giving someone else a 
greater discount, does not meet this test. 

It would seem that one test of the ra- 
tionality and appropriateness of such a de- 
fense because of a violation of the Act would 
be that the reparation it permits should be 
measured at least roughly by the extent of 
the injury caused by the violation. This, 
of course, is the principle of the suit for 
triple damages. But that is not the princi- 
ple of the defense here urged. The extent 
of its indemnity is not measured by injury, 
and not measured by the dealings affected 
with the alleged violation. It is measured 
solely by the amount of credit the buyer 
obtained from the seller. The seller would 
lose the amount carried in notes or in open 
account. Had Bruce’s delinquency been 
greater, so would its gain; had there been 
no credit asked or given the buyer could 
have had no remedy by way of defense. 
The obvious consequence would be to dis- 
courage vendors from extending credit 
where the operation of this rather difficult 
statute is in doubt. Since the danger of 
loss under the proposed remedy is greatest 
in the case of small buyers who get small 
discounts, the consequence would be to deny 
the small buyers credit and trust only those 
who, having the largest discounts, would be 
least likely to defend on a claim of viola- 
tion. This result would hardly comport 
with the argument, so much dwelt upon by 
petitioner, that its status is that of a small 
business concern trying to battle a business 
giant. But we cannot suppose that “little 
fellows” are always buyers and only giants 
sell goods. Bruce itself is a seller of canned 
goods and if its trade practices include 
quantity discounts, this “little” canner might 
be on the other side of the same issue trying 
to collect against a small wholesaler who 
had less discount than a larger one. To 
decide issues of law on the size of the per- 
son who gets advantage or claims disadvan- 
tage is treacherous. 


This construction which would make a 
grant of credit a point of vulnerability could 
be avoided only by holding that the whole 
purchase price, not merely that involved 
in the credit, is uncollectible and recoverable 
even if voluntarily paid. In that case, the 
volume of the transaction, rather than the 
volume of the credit extended, would meas- 
ure the loss a seller might suffer from vio- 
lating the Act. 

But, of course, if the discount system of 
the Can Company makes all of the Bruce 
purchases illegal and the price thereof re- 
coverable, all sales to others under the dis- 
count system must be similarly tainted. It 
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is hard to see how any of the Can Com- 
pany’s sales are valid if these to Bruce are 
void on the theory advanced. If this view 
is taken, certainly the remedy would soon 
end illegal quantity business discounts—by 
ending the business. We do not believe 
Congress has contemplated so deadly a 
remedy or has left the way open to us by 
judicial edict to dislocate business as such 
a holding would do. It must not be for- 
gotten that such a decision would have 
retroactive effect for several years and un- 
settle many accounts. We cannot justify 
a judicial declaration to this effect. 

But if only a few cases are to be unsettled 
—those, say, in positions similar to Bruce’s— 
what becomes of the policy of nondiscrimi- 
nation? Other canners who have paid cash 
find themselves competing with Bruce who 
is absolved from paying for a very large 
part of its cans—something like one-third 
of its annual dollar volume being involved 
in this case. In other words, as penalty 
for establishing a uniform one to five per- 
cent discount, the Can Company would be 
obliged to give Bruce something over a 30% 
discount on one year, or about 5% on all 
purchases shown by the evidence ever to 
have been made. 

It is urged that holdings under the Sher- 
man Antitrust Act supply an analogy for 
allowing this defense under the Robinson- 
Patman Act. The former provides, among 
other things, that every contract in restraint 
of trade or commerce “is hereby declared to 
be illegal.” 26 Stat. 209, 50 Stat. 693, 15 
U.S. ©. § 1s . his; Court «hassheld that 
where a suit is based upon an agreement to 
which both defendant and plaintiff are par- 
ties, and which has as its object and effect 
accomplishment of illegal ends which would 
be consummated by the judgment sought, 
the Court will entertain the defense that the 
contract in suit is illegal under the express 
provision of that statute. Continental Wall 
Paper Co. v. Louis Voight and Sons Co., 212 
U.S. 227. Cf. Sola Electric Co. v. Jefferson 
Electric Co., 317 U. S 173. But when the 
contract sued upon is not intrinsically il- 
legal, the Court has refused to allow prop- 
erty to be obtained under a contract of sale 
without enforcing the duty to pay for it 
because of violations of the Sherman Act 
not inhering in the particular contract in 
suit and has reaffirmed the “doctrine that 
‘where a statute creates a new offense and 
denounces the penalty, or gives a new right 
and declares the remedy, the punishment or 
the remedy can be only that which the 
statute prescribes’.” D. R. Wilder Mfg. Co. 
v. Corn Products Refining Co., 236 U. S. 165, 
174-175; Connolly v. Union Sewer Pipe Co., 
184 U. S. 540. 

Moreover, no single sale can violate the 
Robinson-Patman Act. At least two trans- 
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actions must take place in order to con- 
stitute a discrimination. Thus, a contract 
may be made today which has no legal 
defect under the Robinson-Patman Act. A 
week later, another sale may be made at a 
different price or at a different discount, and 
the latter taken into consideration with the 
former may establish a discrimination. 
Whether a sale would be rendered void 
only because of simultaneous discrimination 
ot preexisting ones, or whether a contract 
valid when made becomes void by reason 
of later transactions, and if so, how much 
later, are questions we need not decide now. 
It is plain that the violation, if there was 
one, is not inherent in the contract sued 
upon, whether it be the notes or the 
sale of the goods, but can only be found 
in different transactions which a party to 
the litigation had with third persons who 
are not parties. No such defense has been 
approved under the Sherman Act, and, fur- 
thermore, these characteristics show that 
the entire basis for judging under the two 
Acts is different and that the case law as 
to the Sherman Act does not fit the Robin- 
son-Patman Act. 


None the less, we are urged to supply 
judicially the sanction of invalidating obli- 
gations to pay for goods sold and delivered 
because it is said otherwise the courts be- 
come parties to the enforcement of a dis- 
crimination. If, in order to prove his own 
case, a plaintiff proves his violation of law, 
then no court will aid the plaintiff to re- 
cover. Here, however, what the plaintiff 
must show is the notes which import con- 
sideration. If consideration is denied. he 
can prove that cans were sold and delivered 
at a stated price. That is no violation of 
law. It is only when the Court goes out- 
side of the dealings between plaintiff and 
defendant and it is proved that the same 
kind of cans were sold to others at different 
prices within a relevant period of time, 
amounting to a discrimination—a fact un- 
necessary to sustain the plaintiff's cause of 
action—that the basis of the defense as- 
serted here appears. The Court does not 
give its approval to transactions between 
one of the litigants and a third party just 
because it holds them irrelevant in this 
litigation. 


| Judgment of Lower Court Affirmed) 


The defendant’s claim to be freed of the 
obligation to pay his promissory note be- 
cause the payee, as vendor of cans, made 


4In McMullen v. Hoffman, 174 U. S. 639, for 
example, the Court refused to enforce a part- 
nership contract which was based on an illegal 
and fraudulent agreement to submit collusive 
bids for public construction. The plaintiff ar- 
gued that the partnership contract itself did 
not disclose any illegality, but even that was 
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sales to others that when compared with 
sales to itself may be held unlawfully dis- 
criminatory, cannot be supported as resting 
on any congressional word or policy. Not 
only was this remedy not named by Con- 
gress, but it would be surprising if it had 
been, in view of the remedies Congress did 
give. We have assumed for the purposes 
of this case that petitioner could establish 
that the prices respondent charged were 
discriminatory so that they violated the Act. 
But if petitioner can show that, clearly it 
would be entitled to recover in a triple damage 
suit supported by the same evidence. For 
despite petitioner’s plaint on the difficulty of 
proving damages, it would establish its right to 
recover three times the discriminatory dif- 
ference without proving more than the ille- 
gality of the prices. If the prices are illegally 
discriminatory, petitioner has been damaged, 
in the absence of extraordinary circum- 
stances, at least in the amount of that dis- 
crimination. No reason suggests itself why 
Congress should have intended a remedy 
by which the victim of discrimination could 
recover by defense only one-third of what 
he could recover, on the same proof, by 
offense. The inducement of thrice the dam- 
ages suffered may bring the sufferer to aid 
in enforcement of the statute. To assure 
his help, however, it would hardly be thought 
appropriate to offer him the choice of tak- 
ing only one-third that amount. Since the 
remedy embodied in petitioner’s second the- 
ory would be but a weak one-third shadow 
of the one Congress expressly gave, we can- 
not see the need for judicial reduplication 
in miniature. We hold that federal law 
does not support the defense alleged and 
the judgment of the Florida Supreme Court 
is affirmed. 
[Dissenting Opinion] 

Mr. Justice Murpny, dissenting. The is- 
sue in this case is whether sellers of goods 
should be allowed to use the courts to col- 
lect price differentials which have been made 
illegal by Congress in the Robinson-Patman 
Act. The Court approaches but never quite 
meets that issue. But the unmistakable ef- 
fect of the Court’s decision is to permit the 
recovery of discriminatory prices despite the 
plain language and policy of the Act and 
despite the lessening of competition that might 
thereby result. I remain unconvinced, how- 
ever, that such a result is consistent with 
the high ideals of our judicial system or 
that it is made necessary by any rule of law 
or policy. 


questionable. The Court, moreover, held that 
the agreement to be partners could not be sep- 
arated from the general collusive agreement 
which gave rise to it. Agreements with third 
persons, not parties to the suit, however, were 
not relied upon by Court or litigants. 


q 57,553 


58,496 


Section 3 of the Act makes it unlawful for 
any person to be a party to any sale which 
discriminates, to his knowledge, against 
competitors of a purchaser by granting to 
that purchaser “any discount, rebate, allow- 
ance, or advertising service charge” not 
available to the competitors in respect of a 
sale of goods of like grade, quality and 
quantity. 15 U. S. C. §13a. Section 2(a) 
of the Clayton Act, as amended by the 
Robinson-Patman Act, makes it unlawful 
for any person “to discriminate in price 
between different purchasers of commodi- 
ties of like grade and quality” where the 
result is to lessen competition or to tend 
to create a monopoly. 15 U. S. C. §13(a). 
It is in light of these statutory provisions 
that we must examine the opinion of the 
Court. 


1. The Court proceeds on the basic as- 
sumption, unsupported by the record or by 
petitioner’s contentions, that the petitioner 
is seeking to avoid all liability for the cans 
sold to it by the respondent. No such as- 
sumption is justified. Petitioner’s brief, it 
is true, suggests two alternative theories in 
support of its position: (1) a transaction 
unlawful under the Robinson-Patman Act 
constitutes criminal action upon which no 
money judgment can be based; (2) discrimi- 
natory prices over and above the fair value 
of the goods cannot be collected by the 
seller. But petitioner does not pursue 
the first alternative pointing out that only the 
second and narrower alternative is presented 
by the record. Thus the only contention 
really before us is that promissory notes 
cannot be collected by legal action to the 
extent that they represent a price differen- 
tial outlawed by Congress. As petitioner 
notes, this contention “does not require the 
Court to decide that the entire transaction 
is so tainted with illegality that the seller 
cannot collect even the fair value of the 
goods, thus giving the buyer a windfall.” 
If the petitioner were to prevail in this case 
and the promissory notes were to be de- 
clared unenforceable, respondent would still 
be free to recover on a quantum meruit basis 
if it has not already so recovered. See 
Penn-Allen Cement Co. v. Phillips & Suther- 
land, 182 N. C. 437, 109 S. E. 257. 


Moreover, there is a strong indication 
that petitioner already may have paid the 
respondent the fair value of the cans. Since 
the passage of the Robinson-Patman. Act, 
petitioner has had a continuing account 
with the respondent; under that account, pe- 
titioner paid respondent more than $2.000.000 
for cans during the period from 1937 to 
1942. When this suit was instituted, peti- 
tioner owed a balance of $114,000 on this 
account, represented by the promissory 
notes in issue here. To deny enforceability 
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to those notes might thus affect only the 
discriminatory price differential, which the 
Court assumes violated the Robinson-Pat- 
man Act. 

It also appears that the quantity discounts 
in issue were based upon the aggregate dol- 
lar value of annual sales rather than upon 
individual transactions. The discriminatory 
differentials had a like basis. Hence it is 
enough if petitioner can prove that the 
$114,000 in notes represents an illegal differ- 
ential from this over-all standpoint. 

The Court states, however, that the trans- 
actions represented by the $114,000 cannot 
be identified and that this figure cannot be 
said to reflect the separate item of price 
discrimination. But such sentiments are 
necessarily premature in the present posture 
of the case; petitioner has not yet had a full 
opportunity to present all its evidence or to 
try to connect the notes with a discrimina- 
tory differential. Petitioner concededly has 
the burden of proving that the $114,000 in 
notes does represent the discriminatory part 
of the purchase price, whether in relation 
to specific transactions or to the aggregate 
dollar volume of annual sales. If it cannot 
so prove, its case collapses. The important 
and the only point now is that petitioner 
should be given the chance to prove this 
defense. We should not shut the court’s 
door in petitioner’s face before it has had 
that chance. Nor should we prejudice that 
defense by holding or intimating that proof 
is impossible. Certainly the right to offer 
and prove a defense is not to be denied be- 
cause a court thinks that the purported de- 
fense has not yet been proved. It is one 
thing to raise a defense; it is quite another 
to prove it. Since we are concerned here 
only with the first proposition, it is beside 
the point whether the defense has been or 
can be proved. 

We may ,thus dismiss as unwarranted the 
Court’s fear that petitioner is going to get 
something for nothing if its contention is 
sustained. It is pleading only for the right 
to defend against the collection of that 
which Congress has declared illegal. 

2. Equally irrelevant is the Court’s in- 
quiry into whether Congress “wanted to go 
so far as to permit a buyer to get goods for 
nothing’ where the Robinson-Patman Act 
has been violated. In the case before us, 
the only relevant inquiry is whether the 
Robinson-Patman Act was designed to 
allow sellers to recover illegal price differ- 
entials through court action. A determina- 
tion that the Act precludes such a recovery 
does not involve a finding that the framers 
of the Act desired these sellers to forfeit 
all the value of the products on which they 
placed an illegal price differential. It in- 
volves simply a finding that the language 
and policy of the Act frown upon the use 
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of the courts to effectuate what Congress 
clearly made illegal. 

3. The Court thinks it significant that 
the Robinson-Patman Act makes no provi- 
sion for a buyer interposing the vendor’s 
violation of the Act as a defense to a suit 
by the vendor. It is said that the triple 
damage actions and the criminal proceed- 
ings are the exclusive sanctions provided by 
Congress for the enforcement of the Act. 

This overlooks the fact, however, that a 
specific statutory provision is unnecessary 
to make an illegal contract unenforceable 
in the courts. Where a contract is out- 
lawed by statute or is otherwise contrary to 
public policy, the illegality may be set up 
as a defense to a suit for enforcement de- 
spite the absence of a legislative recognition 
of that defense. Otherwise the courts 
would become parties to the illegality by 
sanctioning the enforcement of the unlawful 
agreements. McMullen v. Hoffman, 174 U. S. 
639, 669-670. This principle has been ap- 
plied many times by this Court. At an 
early date it was recognized that, despite 
the absence of a provision in the Sherman 
Act authorizing a defense of illegality in 
a private suit on a contract, such a defense 
might be used, that “any one sued upon a 
contract may set up as a defense that it is a 
violation of the act of Congress, and if 
found to be so, that fact will constitute a 
good defense to the action.” Bement v. Na- 
tional Harrow Co., 186 U. S. 70, 88. Conti- 
nental Wall Paper Co. v. Voight & Sons Co., 
212 U. S. 227. Similarly, without specific 
statutory permission, private litigants have 
been allowed to invoke the policy of the 
antitrust laws so as to limit the scope of 
patent rights. Mercoid Corp. v. Mid-Conti- 
nent Co., 320 U. S. 661; Sola Electric Co. v. 
Jefferson. Electric Co., 317 U.S. 173; B. B. 
Chemical Co. v. Ellis, 314 U. S. 495; Morton 
Salt Co. v. Suppiger Co., 314 U. S. 488; 
Katzinger Co. v. Chicago Mfg. Co., 329 U.S. 
394; MacGregor v. Westinghouse Co., 329 
U. S. 402. 

And so when a contract or promissory 
note is tainted with a violation of the Rob- 
inson-Patman Act, its enforcement should 
be refused by a court, at least to the extent 
of the illegality involved. The failure of 
Congress to mention such a sanction slips 
into insignificance in the light of precedents 
in analogous situations. 


4. The Court holds, however, that the 
Robinson-Patman Act invalidates discrimi- 
nation rather than contracts of sale at dis- 
count and that the analogy of denying the 
enforcement of contracts violative of other 
antitrust laws is imperfect. 

But such a holding misconceives the very 
nature of the Robinson-Patman Act and the 
evils at which it was directed. No one 
contends that the Act makes illegal all con- 
tracts of sale at a discount. Nor does any 
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one deny that an illegal discrimination be- 
comes apparent only after there have been 
two or more sales. As the Court states, a 
contract may be made today which has no 
legal defect under the Robinson-Patman 
Act. But once there are two or more sales 
and once there has been illegal discrimina- 
tion, the illegality may reach back to the 
first transaction, which was free of all de- 
fects when made. That is inherent in the 
very nature of discrimination and it should 
not surprise us to discover that fact. Dis- 
crimination may thus become evident in 
contracts, promissory notes, open accounts 
and other forms of indebtedness. And it 
may put in a tangible appearance when a 
subsequent suit is brought to recover, among 
other things, what has proved to be an ille- 
gal price differential To deny effect to 
that discrimination in a suit by the vendor 
does not require that a court hold void the 
entire transaction and permit the buyer to 
retain the goods free of any charge. It re- 
quires only that the court refuse to permit 
the recovery of that part of the purchase 
price which discriminates against the buyer 
who purchased the same kind and quality of 
goods as his competitors. 


Thus that part of a contract of sale per- 
mitting a certain discount may be or become 
illegal if the purchasers’ competitors are 
given larger discounts. Such is the whole 
tenor and policy of the Robinson-Patman 
Act. And collection of the discriminatory 
differential falls squarely within the area of 
illegality defined by the statute. Indeed, 
the Act is shorn of much of its meaning if 
the vendor is permitted to recover the fruits 
of his unlawful conduct. Courts should not 
be used for that purpose any more than 
they should be used to sanction recovery on 
contracts made wholly void by the Sherman 
Act. In the one case courts are asked to 
give judgment for an unlawful price differ- 
ential; in the other, they are asked to en- 
force a monopolistic agreement. In both 
cases, the answer should be a strong nega- 
tive. The Acts are part and parcel of the 
same legislative policy, the Robinson-Pat- 
man Act merely elaborating some of the 
more subtle and refined monopolistic prac- 
tices which Congress desired to eliminate. 
Courts should treat them accordingly... 


It is no answer to say, as the Court does, 
that we must go outside the transaction in 
issue in order to give effect to a defense of 
unlawful discrimination. Of course that 
must be done, for discrimination is a rela- 
tive matter depending upon the vendor’s 
transactions with third parties. But such 
an inquiry must be made by a court in suits 
for triple damages under the Robinson- 
Patman Act. American Can Co. v. Ladoga 
Canning Co., 44 F. 2d 763. And an inquiry 
of that type must frequently be made in 
private suits where defenses are made under 
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the Sherman Act. Discriminations and mo- 
nopolies rarely if ever appear on the face 
of documents which are introduced for pur- 
poses of securing a recovery in a court of 
law. Judges constantly must look beyond 
the particular documents in issue. Surely, 
if it be assumed that a particular discount 
is unlawful, no factor of inconvenience or 
burden in looking at other transactions can 
justify ignoring the illegality and permitting 
an unjustified recovery. And to insist that 
recovery must be allowed if the plaintiff 
shows no violation of law in proving the 
amount due on a promissory note is to hark 
back to medieval concepts of pleading and 
practice. The Robinson-Patman Act deals 
with complex economic realities. Litigants 
and judges must act accordingly when the 
Act is properly brought into issue by a de- 
fendant. If the policy of the Act is to be 
respected, the transaction before the court 
must be judged on the basis of other deal- 
ings by the vendor despite the superficial 
perfection of the vendor’s pleadings and 
proof. 

Nor is recovery to be denied because only 
part of the illegality may be in issue. Courts 
must strike down illegality wherever it ap- 
pears. Statutory violations are not to be 
countenanced merely because the violator 
seeks to reap only part of his illegal harvest 
at a time. 

5. The Court intimates, without actually 
deciding, that courts should not allow this 
type of defense to be raised until the Fed- 
eral Trade Commission has determined the 
economic effects of quantity discounts on 
competition. The fear is expressed that 
without the Commission’s guidance, courts 
might strike down all quantity discounts 
and create untold retroactive liabilities. 

The short answer is that we should be 
reluctant to assume that judges are unable 
to comprehend the Robinson-Patman Act 
and the standards it sets up in regard to 
quantity discounts. It may be granted that 
the Federal Trade Commission has more 
technical knowledge and experience in deal- 
ing with the complexities of this problem 
than most courts; and the Commission’s 
judgment would be of inestimable value to 
any judge called upon to deal with quantity 
discounts. But in the absence of some ac- 
tion by the Commission, courts must act as 
best they can within the framework pro- 
vided by Congress. The Act, 15 U. S. C. 
§ 13(a), specifically recognizes that quantity 
discounts are illegali only where they lessen 
or injure competition or tend to create a 
monopoly; and where price differentials are 
justified by differences in costs of manufac- 
ture, sale or delivery, the discounts are per- 
missible. This matter is a complex one, but 
it is no more complex than many other 
problems which face the courts. 
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The only alternative to the Court’s appar- 
ent position in this respect is for judges to 
sit idly by and allow sellers to collect illegal 
price differentials—a function that hardly 
qualifies as an ideal toward which we should 
strive. Indeed, if the Court’s conception of 
the judicial function in suits of this nature 
is to be carried to its logical conclusion, 
judges would abdicate all their duties under 
the Robinson-Patman Act whenever the 
Federal Trade Commission has failed to 
express an opinion on the subject in issue. 
They would refuse to entertain treble dam- 
age suits and would dismiss all criminal in- 
dictments brought on the basis of an alleged 
violation of the Act. It seems to me, how-. 
ever, that the judicial process has more 
vigor and responsibility than the Court 
seems willing to imply in this case. 

6. Finally, the Court indicates that the 
fact that petitioner is a small business con- 
cern is a treacherous basis for deciding 
issues of law. As a general proposition, 
there can be no dispute with that attitude. 
But we must not blind ourselves to the 
equally important fact that the antitrust 
laws, of which the Robinson-Patman Act 
is an integral part, are designed primarily 
to aid the small business concerns and to 
curb the growth of giant monopolies. Many 
years ago this Court had occasion to point 
out that trade and commerce may be “badly 
and unfortunately restrained by driving out 
of business the smal] dealer and worthy 
men whose lives have been spent therein, 
and who might be unable to readjust them- 
selves to their altered surroundings. Mere 
reduction in the price of the commodity 
dealt in might be clearly paid for by the 
ruin of such a class, and the absorption of 
control over one commodity by an all- 
powerful combination of capital.” United 
States v. Trans-Missouri Freight Assoc., 166 
U. S. 290, 323. The same observation ap- 
plies to this case. The Robinson-Patman 
Act was designed in large part to protect 
the small business concerns. Congress real- 
izing the disastrous effects of their being the 
victims of discriminatory prices. A proper 
treatment of the Act demands appreciation 


of this purpose. 


We should pause Jong before sanctioning 
the recovery of discriminatory prices which 
Congress has found inimical to the nation’s 
welfare. We should be on guard against 
the use of the judicial process to augment 
the subtle destruction of small business con- 
trary to the legislative will, and the erosion 
of the barriers which Congress has erected 
against the flood-tide of monopoly. To that 
end, therefore, we should reverse the judg- 
ment below and allow courts to give full 
effect to the Robinson-Patman Act. 

Mr. Justice Brack, Mr. Justice DoucLas 
and Mr. JustTic—E RUTLEDGE join in this dissent. 


Copyright 1947, Commerce Clearing House, Inc. 


5-1-47 


Court Decisions 
Report 112 


Swezey & Son Motor Transportation, Inc. v. Reich Bros. 
L,I. Motor Freight, Inc. 


58,499 


[f] 57,554] H. E. Swezey & Son Motor Transportation, Inc. v. Reich Bros. L. I. 
Motor Freight, Inc. 


In the New York Supreme Court, Appellate Division, Second Department. 117 
N. Y. L. J. 1365. April 8, 1947. | 


In an action for damages for breach of a contract whereby defendant carrier engaged 
to transport freight for plaintiff carrier, the defense that the contract was made to effect 
a pooling agreement, in violation of the Sherman and Interstate Commerce Acts, and the 
New York anti-trust laws, was raised. Plaintiff’s motion to strike the answer is granted 
in part. It is held that a pooling agreement is not unlawful per se; the essential alle- 
gations under the Sherman Act, that the agreement resulted in or tended to result in re- 
straint of trade, are lacking; essential allegations under the Interstate Commerce Act 
were not established by evidentiary facts; and the agreement, as pleaded, does not violate 


the New York anti-trust law. 


See the Sherman Act annotations, Vol. 1, § 1021.441; the Interstate Commerce Act, 
Vol. 1, [ 666; and the New York anti-trust law, Vol. 2, § 8615. 


By Hocarty, Acting P. J.; CARSWELL, JOHNSTON, ADEL and Noran, JJ. 


Each of the parties is engaged as a com- 
mon carrier by motor vehicle in interstate 
and intrastate commerce. The action is to 
recover damages for breach of contract 
whereby defendant engaged to transport 
certain freight for plaintiff over described 
routes in consideration of a portion of the 
rate received by plaintiff. It is alleged in 
the answer that the agreement sued upon 
was but one of four contracts made to ef- 
fect a reciprocal or pooling agreement which 
is violative of the Sherman Anti-Trust Act 
(U. S. Code, tit. 15, sec. 1), of the Inter- 
state Commerce Act (U. S. Code, tit. 49, 
sec. 5), of the Stock Corporation Law (sec. 
23) and of the General Business Law (sec. 
340). Order denying plaintiff’s motion to 
strike out certain paragraphs of the an- 
swer, and granting defendant’s motion for 
summary judgment, reversed on the law, 
with $10 costs and disbursements to appel- 
lant, the motion of defendant denied, with 
$10 costs, and plaintiff's motion granted to 
the extent of striking out paragraphs VI, 
VII, XI and XII, and otherwise denied, 
without costs. There is no allegation in the 
answer that the alleged agreement or con- 
duct of the parties in pursuant thereof re- 
sulted in a monopoly (Lee Line Steamers 
v. Memphis, H. & R. Packet Co., 277 F. 5), 
price fixing (United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150) or other inherent 
evil to eradicate which the Sherman Act 
was aimed. Viewed in accordance with the 
rule of reason (Standard Oil Co. v. United 
States, 221 U. S. 1), a pooling agreement is 
not unlawful per se, for it does not neces- 
sarily tend unduly to restrain competition 
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(Maple Flooring Ass'n v. United States, 268 
U. S. 563, 578; Appalachian Coals, Inc. v. 
Umited States, 288 U. S. 344). Although such 
agreement would be within the province of 
the prohibition of the Commerce Act, even 
though made prior thereto as extended to 
include motor carriers ( United States v. 
Freight Ass'n, 166 U. S. 290, 342; Louisville 
& Nashuille R. R. v. Mottley, 219 U. S. 467; 
Philadelphia, Baltimore & Washington R. R. 
v. Schubert, 224 U. S. 603), defendant, in 
the light of denials contained in the reply, 
did not establish the essential allegations 
of the defense by evidentiary facts (Rules 
of Civil Practice, Rule 113). In any event, 
the complaint suffices as to intrastate com- 
merce, for the pooling agreement, as pleaded, 
is not violative of the state statutes in- 
voked by defendant (Barns v. Dairymen’s 
League Co-operative Ass'n, Inc., 220 App. 
Div 624; Leslie v. Lorillard, 110 N. Y. 519, 
534; Ceballos v. Munson Steamship Line, 93 
App. Div. 593, 595; cf. Alexander's Dept. 
Stores, Inc. v. Ohrbach’s, Inc., 266 App. Div. 
535). As to the remaining paragraphs to 
which plaintiff's motion is addressed, it is 
not unlawful for a carrier “to receive freight 
of shippers for transportation” and turn it 
over for carriage to another, and the pro- 
visions of the first and second War Pow- 
ers Acts of Congress are immaterial to this 
litigation. The final paragraph of the an- 
swer contains only repetitious and conclu- 
sory allegations. The remaining paragraphs 
of the answer which are the subject of at- 
tack have not been struck out because they 


contain factual allegations tending to show 


the existence of a pooling arrangement. 
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State of Wisconsin v. Tankar Gas, Inc. 


[1 57,555] State of Wisconsin, Upon Information of S. Richard Heath, District Attor- 
ney, Fond du Lac County v. Tankar Gas, Inc. 


In the Supreme Court of the State of Wisconsin. No. 113. Filed April 8, 1947. 


In an action to enjoin defendant gasoline company from violating the provisions of 
the Wisconsin Unfair Sales Act by advertising two gallons of gasoline free with the 
purchase of seven gallons, the order denying defendant’s motion for summary judgment 
is reversed, and motion ordered granted by the Wisconsin Supreme Court. It is held 
that the statute is not violated by the offering of gifts with a sale when the total price 


for the sale with a gift added is not less than the aggregate cost of the goods. 
See the Wisconsin Unfair Sales Act, Vol. 2, J 8948. 
Reversing decision of Circuit Court of Fond du Lac County, reported at {[ 57,483. 


[Nature of the Action] 


WIcKHEM, J.: Defendant is engaged in 
the business of wholesaling and retailing 
gas and operates two filling stations in 
Fond du Lac. On October 5, 1945, de- 
fendant inserted the following advertise- 
ment in a Fond du Lac newspaper: 


EU RaE SB 
Friday Thru Monday 


2 Gallons 
Gasoline 


(You Pay The Tax) 


With each 7 gallon purchase of Tankar 
Super Gasoline—October 5 thru October 8 


Higher Octane 
NOW More Mileage 
Smoother Performance 


Once you try it—you’ll always buy it 
TANKAR STATION 
295 West Scott St. 253 North Main St.” 


The state contends that this advertise- 
ment violated sec. 100.30 Stats. So far as 
material here sec. 100.30 Stats. provides as 
follows: 


“(1) Policy. The practice of selling cer- 
tain items of merchandise below cost in 
order to attract patronage is generally a 
form of deceptive advertising and an unfair 
method of competition in commerce... .” 

Subsection (2) (j) provides: 

“(j) When one or more items are adver- 
tised, offered for sale, or sold with one or 
more other items at a combined price, or 
are advertised, offered as a gift, or given 
with the sale of one or more other items, 
each and all of said items shall for the pur- 
poses of this section be deemed to be ad- 
vertised, offered for sale, or sold, and the 
price of each item named shall be governed 
by the provisions of paragraph (a) or (b) 
of subsection (2) hereof.” 

Subsection (3) provides: 


“100.30 (3) Illegality of Loss Leaders: 
Any advertising, offer to sell, or sale of any 
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merchandise either by retailers or whole- 
salers, at less than cost as defined in this 
section, with the intent, or effect of induc- 
ing the purchase of other merchandise or 
of unfairly diverting trade from a compet- 
itor, impairs and prevents fair competition, 
injures public welfare, and is unfair com- 
petition and contrary to public policy and 
the policy of this section.” 

The balance of sub-section (2) is devoted 
to regulations governing the ascertainment 
of a fair price and need not be set forth in 
detail. 


Since the two gallons of gasoline adver- 
tised as free with the purchase of seven 
galtons were “offered as a gift, or given 
with the sale of one or more other items” 
section 100.30 (2) (j) Stats. from which 
the above phrase was taken applies and re- 
quires that the price of each item be gov- 
erned by earlier paragraphs of the same 
subsection specifying the manner of estab- 
lishing cost. 


[ Question Involved] 


The controversy is narrow, it being the con- 
tention of the state that the two gallons of 
gas shall have separately applied to them 
the cost requirements of sec. 100,30 (2), 
whereas defendant contends that the entire 
nine gallons, together with the total pur- 
chase price at which they were sold, are to 
be considered in applying the requirements. 
It appears from affidavits filed on motions 
for summary judgment that considering the 
sale to have been one of nine gallons of gas, 
the transaction satisfies all of the condi- 
tions of sub-section (2). 


[Unfair Sales Act Not Violated] 


In support of its contention the state points 
out that sec. 100.30 (2) (j) Stats. provides 
that when one or more items are offered for 
sale with one or more other items at a com- 
bined price or one or more items are offered 
as a gift with the sale of other items each 
and all of said other items are deemed to 
be offered for sale and the price of each item 
named shall be governed by provisions defi- 
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nitive of cost. It is thus claimed that in 
every case where a gift is offered with the 
sale of merchandise the requirements of the 
cost and loss-leader sections must be ap- 
plied separately to the gift. It is obvious 
that if the state is right section 100.30 (2) 
(j) Stats. in combination with sec. 100.30 (3) 
Stats. prohibits the offering of a gift of 
merchandise in connection with or contin- 
gent upon the sale of other items, because 
separately considered the giving of a gift 
is always a sale below cost under the defini- 
tions of section 100.30 (2) and every such 
gift therefore constitutes a loss-leader. Had 
it been the legislative intent to prohibit gifts 
of merchandise in connection with sales 
we cannot believe that this intent would 
have been expressed in such a devious man- 
ner as is suggested by the contentions of 
the state. While it is literally provided that 
the price of each item named including the 
gift shall be governed by the provisions of 
sections defining cost, that does not mean 
that a violation results when any particular 
item fails to meet these standards. Sec. 
100.30 (2) (j) assumes the propriety of of- 
fering goods for sale at a combined price 
or as a gift in connection with the sale of 
other items. The particular subsection is 
not definitive of loss-leader, contains no 
prohibitions and is simply part of a subsec- 
tion setting up the mechanics for ascertain- 
ing whether goods are sold at a loss or not. 
It will not sustain a conclusion that goods 
are not to be offered as gifts in connection 
with a sale. It simply provides that in de- 
termining the relation of price to cost each 
item must be deemed to have been sold and 
must meet the standards of the cost sec- 
tions. In section 100.30 (3) which estab- 
lishes the illegality of loss-leaders the term 
“Stem” is dropped and the reference is to 
the sale of any merchandise. The legisla- 
ture sought by the unfair sales act to pre- 
vent transactions in which considered as a 
whole there was a sale of goods at less 
than cost for the purpose of unfairly attract- 
ing business. The typical loss-leader in- 
volved the sale of a single item at less than 
cost in order to attract patronage to the 
place of business of the advertiser. A pos- 
sibility of evasion existed in the case of the 
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sale of various items for a combined price 
or the offering of gifts in connection with 
the sale of other things. A suitable pro- 
hibition would dispose of these transactions 
but the legislature did not do this. It took : 
care of the situation by providing (1) that 
each item involved must be deemed offered 
for sale; (2) that each item must be con- 
sidered separately in relation to the cost 
and price provisions and (3) that the total 
price for the sale at a combined price or 
the sale with a gift added must measure up 
to the aggregate cost of the goods. If on 
this basis the transaction falls below the 
standards bearing on the relation between 
cost and price there is a violation. If not, 
there is none. 


[Not a Deceptive Form of Advertising] 


The state claims that in any case this is a 
deceptive form of advertising and within 
the general condemnation of the statute, but 
subsection (1) of sec. 100.30 heretofore 
quoted answers this contention. This is a 
preamble to the unfair sales act and states 
its policy. The key to the purposes of the 
act is the statement that “The practice of 
selling certain items of merchandise below 
cost in order to attract patronage is gen- 
erally a form of deceptive advertising and 
an unfair method of competition in com- 
merce.” There follows a recitation to the 
effect that such a practice causes a list of 
specified business evils. It will be noted that 
the vice aimed at in the statute is not decep- 
tive advertising per se but the practice of 
offering or selling merchandise below cost. 

This conclusion conforms to the court’s 
view of the act heretofore expressed in 
State v. Twentieth Century Market, 236 Wis. 
215, 294 N. W. 873, and makes it unneces- 
sary to consider defendant’s claim that the 
law is unconstitutional, and indeed, deprives 
defendant of the standing to make such a 
contention. 


[Order Reversed and Cause Remanded] 


By the Court—Order reversed and cause 
remanded with directions to grant defend- 
ant’s motion for a summary judgment. 


[7 57,556] Opinion of the Attorney General of Texas. 


Opinion No. V-97, addressed to Honorable L. R. Pearson, Chairman Oil, Gas & Min- 
ing Committee, House of Representatives, Austin, Texas, by Assistant Attorney General 
Joe R. Greenhill, approved in a conference under the Chairmanship of Price Daniel, 


Attorney General, March 21, 1947. 


Proposed legislation as outlined in House Bill 67, Texas 1947 General Session,’ author- 
izing unitization agreements for co-operative explorations, development, and operation of 


1 House Bill 67 was favorably reported by a 
House Committee, April 14, 1947. 
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oil and gas properties and the marketing of gas, without the requirement that the same be 
necessary for the prevention of waste and conservation of natural resources, if enacted as 
written, would constitute a serious threat to the anti-trust laws of Texas. Its enactment 
as written would make more difficult the enforcement of the anti-trust laws.’ 


See the Texas anti-trust laws, Vol. 2, f 8835, 8836. 


[Question] 


We have your letter of March 5, 1947, a 
portion of which reads: 


“Would the passage of the proposed 
legislation as outlined in Housé Bill 67 
endanger the validity of the antitrust laws 
of this State, and what, in your opinion, 
would be the effect of this legislation upon 
our antitrust statutes from the stand- 
point of both validity and enforceability?” 


[Provisions of House Bill 67] 


The portion of H. B. 67 touching on the 
antitrust laws declares it to be lawful for 
two or more “persons” which would in- 
clude partnerships and corporations, owning, 
claiming, or controlling production, roy- 
alties, leases, or other interest, in the same 
oil or gas field, to enter into and perform 
agreements for the purpose of bringing 
about cooperative explorations, develop- 
ment, and operation of any part or all of 
such field. Among other things, such agree- 
ments may provide for joint exploration; 
location and spacing of wells; for cycling, 
re-cycling, repressuring, and pressure main- 
tenance; for the storage of gas; for the mar- 
keting of gas, but not the marketing of oil; 
for the joint extraction of casinghead gas 
and the return of the gas to the earth. 


The bill allows agreements “for the equi- 
table distribution on an agreed basis of oil 
and gas produced therefrom.” It provides 
that no royalty shall be required to be paid 
on gas returned to the earth. It provides 
for the indefinite extensions (holding) of 
leases covering any part of the lands com- 
mitted thereto so long as oil or gas is pro- 
duced in any part of the field covered by 
the agreement. In other words, if the 
agreement covered a whole field, every pri- 
vately owned lease in the field could be held 
indefinitely by production from one well 
therein, wherever located. 


The agreements are to become operative 
when approved by the Railroad Commis- 
sion, after notice and hearing, after a find- 
ing that they will prevent waste, or “tend” 
to promote conservation, and will protect 
correlative rights. 


2 Opinion No. V-97-A of the Attorney General 
of Texas, April 9, 1947, states that a proposed 
Committee amendment by King to H. B. 67 
“substantially meets the objections set out in 
Opinion V-97 insofar as the antitrust laws are 
concerned. If any doubt is left, Section 5 of 
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Section 5 provides that neither the mak- 
ing nor performance of such agreements 
shall be unlawful or vioalte the antitrust 
laws of the State. 


[Provisions of Anti-Trust Laws] 


The portions of the anti-trust laws most 
closely affected are Art. 7426, R. C.S 1925, 
and Art. 1632 P. C., both of which define a 
“trust” as a combination by two or more 
persons or corporations: 


“1. To create, or which may tend to 
create, or carry out restrictions in trade 
or commerce * * * 


“2. To fix, maintain, increase or reduce 
the price * * * 

“3. To prevent or lessen competition 
* Ok * 

“4. To fix or maintain any standard or 
figure whereby the price of any article 
* »* * or the preparation of any prod- 
uct for market or transportation, shall be 


in any manner affected, controlled or 
established. 


CSpaelommnakem *s *teeon Catt yeoutra 
contract * * * to preclude a free and 
unrestricted competition among them- 
selves * * * or by which they shall 
agree to pool, combine or unite any inter- 
est they may have in connection with the 
sale or purchase of any article or com- 
Modity; "i 


“6. To regulate, fix or limit the output 
of any article or commodity which may be 
manufactured, mined, produced or sold.” 


[House Bill 67 Inconsistent with Anti-Trust 
Laws] 


It is obvious from a reading of the above 
sttautes that H. B. 67 is inconsistent with 
all of the above quoted sections of the anti- 
trust laws in the following particulars: 


1. The above quoted antitrust laws (Sec. 
1, 3, 5) prohibit agreements which restrict 
trade, lessen or preclude free and unre- 
stricted competition. H, B. 67 makes such 
agreements lawful when they are made by 
persons “owning, claiming, or controlling 
production, leases,” etc. in the “same oil 


the King amendment settles the question by 
providing that this Bill shall be held invalid 
rather than the antitrust laws if any court 
should find a conflict and unreasonable excep- 
tion thereto in this Bill.” 
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field, gas field, or oil and gas field.” The 
proposed Bill not only lessens competition 
but legalizes combined production agree- 
ments which will preclude competition be- 
tween parties to the agreements. 


2. The antitrust laws (Sec. 5) prohibit 
pooling, combining, or uniting of interests 
in connection with sale or purchase of any 
commodity. H. B. 67 (Sec. 1d) expressly 
allows agreements among oil companies 
and others in connection with the marketing 
of gas from a field. 


3. The antitrust laws (Sec. 2 and 4) pro- 
hibit agreements which fix or maintain 
prices or standards whereby prices or cost 
of production of any product are affected, 
controlled or established. H. B. 67 permits 
such agreements as to cost of production of 
oil and gas and as to the price for which 
gas may be marketed. 


4. The antitrust laws (Sec. 6) prohibit 
agreements which fix or limit the output of 
any article or commodity which may be 
mined, produced or sold. Under H. B. 67 
such agreements would be legal as to pro- 
duction within the unitized area. 

Even such a desirable program as ‘the 
conservation of oil and gas bears scrutiny. 
No production at all, or small production, 
would certainly conserve the resources. But 
it would also lend itself to monopoly and 
price fixing, and other ends which the anti- 
trust laws were specifically enacted to 
prevent. 

Since H. B. 67 is inconsistent with the 
antitrust laws, and since Section 5 thereof 
states that the making of such agreements 
shall not be declared unlawful; the subject 
matter of this bill is made an outright ex- 
ception to the antitrust laws. 


There is no direct authority of the Courts 
on what effect this particular enactment 
would have on the antitrust laws. There 
is now a Texas Statute, Art. 6008, Sec. 21, 
which permits voluntary unitization of gas 
fields, including the marketing of gas, with 
the approval of the Attorney General. This 
law has not been tested in the courts on 
the antitrust feature. H. B.,67 expressly 
provides for the repeal of Section 21 of 
Article 6008 in its entirety and rewrites such 
law omitting the now-required approval of 
the Attorney General. (Sec. 21, Ch. 120, 
Acts 44th Leg. R. S. p. 318). 


Arkansas and Oklahoma have laws simi- 
lar to H. B. 67 (Okla. Laws, 1945, pp. 162- 
170; Title 52, Sec. 286, 1 to 17; Arkansas 
Laws, 1939, p. 219, Act 105, Sec. 15). Each 
of these statutes has a provision that such 
agreements shall not be construed to violate 
the antitrust statutes. These laws have not 
been tested on their antitrust provisions. 
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“Monopolies are contrary to the genius 
of a free government, and shall never be al- 
lowed.” Tex. Constitution, Art. I, Section 
26. Whether the subject bill will create 
monopolies cannot be determined at this ° 
time. If it creates monopolies, the statute 
will be unconstitutional, and agreements 
made thereunder will be void. 


The danger to the antitrust laws about 
which you show concern is doubtless “the 
equal protection of the laws” clauses of the 
Texas and Federal Constitutions. If excep- 
tions are made to the antitrust laws to the 
extent that one group is authorized to do 
acts for which another could be fined and 
imprisoned, the antitrust laws would be 
held void, because such citizens would not 
be receiving “equal protection of the laws.” 


[Exceptions to Anti-Trust Laws] 


When then, and under what circumstances 
may the Legislature make valid exceptions 
to the antitrust statutes? Articles 1643 and 
1644 of the Penal Code make certain ex- 
emptions for labor and trade unions; and 
Article 1642 of the Penal Code makes an 
exception in favor of agricultural products 
or live stock while in the hands of producers 
or raisers. Art. 5762 R. C. S. exempts 
marketing associations from such act. 

The Texas Courts and the United States 
Supreme Court have upheld the Texas anti- 
trust laws notwithstanding the above excep- 
tions. The Courts have held that the above 
exceptions were reasonable, and were war- 
ranted by economic conditions. The gen- 
eral ruJe is stated in 36 Am. Jur. 579: 


“The constitutional prohibition against 
discriminatory class legislation requires 
that an antitrust act apply alike to all 
persons and corporations of the same 


class. The state is not, however, pre- 
cluded from classifying persons and 
things for the purpose of legislation, 


provided the classification is reasonable.” 


In Hollingsworth v. Texas Hay Associa- 
tion, (1923), 246 S. W. 1068 (writ refused) 
the Court had before it an agreement made 
under the Cooperative Marketing Act, 
which provides: 


“No association organized hereunder 
shall be deemed to be a combination in 
restraint of trade or an illegal monopoly; 
or an attempt to lessen competition or 
fix prices arbitrarily; nor shall the mar- 
keting contracts or agreements between 
the association and its members nor any 
agreements authorized in this act be con- 
sidered illegal or in restraint of trade.” 


The Court tersely disposed of the matter 
by saying, “We know of no constitutional 
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reason why the public policy of the state 
may not be so declared.” 


It was decided in State v. Standard Oil 
Co., 130 Tex. 313, 107 S. W. (2d) 550, that 
the exemption from the antitrust laws of 
agreements made by persons engaged in 
agricultural pursuits did not render invalid 
the antitrust laws under the “equal protec- 
tion” clauses of the State and Federal Con- 
stitutions. The majority view, (Justices 
Sharp and Critz), stated that “The Legisla- 
ture has the right, within the exercise of 
its power, to make certain classifications of 
subjects and persons; but such classifica- 
tions must not be arbitrary or unreason- 
able.” Chief Justice Cureton, expressing 
the minority view of the then three-judge 
Court, stated that to exempt cooperative 
marketing associations from the antitrust 
laws rendered such laws null and void 
because of the provision of Sec. 3, Art. I, 
of the Texas Constitution which declares 
that “All free men, when they form a social 
compact, have equal rights. * * *” 


The latest Texas case involving exemp- 
tions from the antitrust laws is Ex parte 
Tigner, 139 Tex. Crim. 452, 132 S. W. (2d) 
885. Tigner was charged with conspiring 
to fix the retail price of beer. His defense 
was that since the antitrust laws exclude 
those dealing in agricultural products and 
livestock while in the hands of the producer 
or raiser, the Texas antitrust laws were 
void. The Court of Criminal Appeals re- 
fused to follow such contention, and upheld 
the antitrust laws. After an exhaustive 
opinion, the Court concluded: 


“The question is whether the legisla- 
ture, in dealing with the economic policy 
with which the statute is concerned, has 
adopted a classification which can be said 
to have no reasonable relation to the pro- 
motion of the general welfare. The 
equal protection clause of the Fourteenth 
Amendment does not preclude the states 
from resorting to classifications for the 
purpose of legislation. * * * But the 
classification must be reasonable, not 
arbitrary, and must rest upon some 
ground of difference having a fair and 
substantial relation to the object of the 
legislation, so that all persons similarly 
circumstanced shall be treated alike. In 
selecting some classes, and leaving out 
others the legislature, while it keeps 
within this principle of classification, is 
allowed wide discretion. * * * Before 
a court can interfere with the exefcise of 
the judgment of the legislature in making 
a reasonable classification it must be able 
to say ‘that there is no fair reason for 
the law that would not require * * * its 
extension to others whom it leaves un- 
touched.’ ” 
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The above holding was affirmed by the 
U. S. Supreme Court in Tigner v. Texas 
(1940), S102 LSI 141 SO CAC Rel 32h 
Throughout the opinion, holding the excep- 
tion to be reasonable and not arbitrary, 
Justice Frankfurter pointed out the differ- 
ences between agriculture and industry; that 
a different concept of price and production 
policy existed for agriculture; that farmers 
were widely scattered, modestly financed, 
and inured to the habits of individualism; 
and that legislators may well have thought 
that combinations of farmers presented no 
threat to the community. 

While the above distinctions are not 
considered to be the only items to be con- 
sidered in determining whether a classifica- 
tion is reasonable or arbitrary, the reasoning 
of the Tigner case is not applicable to the 
oil industry. Such industry is highly organ- 
ized, closely integrated, and of tremendous 
power and wealth. Further, an exception in 
its favor would not be like making a broad 
distinction between industry and agricul- 
ture, or industry and labor, but would be 
carving out a particular classification within 
industry itself. Would exemption to the 
oil industry give “equal protection of the 
laws” to other industries subject to prosecu- 
tion if they make similar agreements? Is 
it fair and reasonable to require prosecution 
of fishermen, retail druggists, wholesale 
grocers, or persons engaged in the produc- 
tion of lumber or sulphur, while the oil 
people are exempt? These are matters the 
courts will look into in determining whether 
the exception is reasonable or arbitrary. 


[Reasonableness of Exceptions] 


In considering the reasonableness of the 
exceptions to the antitrust laws made by 
H. B. 67, and also considering the con- 
stitutional questions of freedom of contract 
and due process, the courts will undoubtedly 
look to reasoning and holding of decisions 
which have upheld statutes and orders re- 
quiring compulsory pooling of oil and gas 
properties. Four of the states bordering 
Texas allow such compulsory pooling. The 
States are Louisiana (R. S. 1940, p. 610; 
Act 157, Sec. 9a); New Mexico (Laws 1935, 
Chr 72; ps 137-8 Sec 12S Nee MeeStata Anno: 
official ed. Sec. 69-213); Oklahoma (Laws 
1945, p. 157, Sec. 4, amending Title 52 
Sec. 87, Laws 1941); and Arkansas (Laws 
1939, Act 105, Sec. 15, as amended by Act 
86, 1941). 

Without considering the effect on the 
antitrust laws, forced pooling has been up- 
held in these states. Patterson v. Stanolind 
O. & G. Co. (1939), 305 U. S. 376, affirming 
the Oklahoma Supreme Court, 77 P. (2d) 
83, noted with approval 16 Tex. L. Kev. 597, 
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37 Mich. L. Rev. 955 and 2 La. L. Rev. 191; 
Placid Oil Co. v. North Central Tex. Oil Co. 
(La. Sup. 1944), 19 So. (2d) 616; Hunter 
Co, v. McHugh, (La. Sup. 1942), 11 So. (2d) 
495, noted 16 Tulane L. Rev. 477, (Uphold- 
ing a compulsory unitization allowing only 
one gas well to each 320 acres); Croxton v. 
Oklahoma, (1939), 97 P. (2d) 11; Marrs v. 
City of Oxford, 32 F. (2d) 134 (CCA 8th 
1929) cert. den. 280 U. S. 573. A _three- 
judge Federal District Court upheld com- 
pulsory pooling under a city ordinance in 
the South Houston field. Tysco Oil Co. v. 
Railroad Commission, (1935) 12 F. Supp. 195. 


The text writers are almost uniformly 
of the view that pooling of natural resources 
is desirable from the standpoint of conser- 
vation and the protection of correlative 
rights. 1 Summers, Oil and Gas 275 Sec. 
104; Walker, “The Problems of the Small 
Tract Under Spacing Regulations,” 17 Tex. 
L. Rev. (Bar No.) 157, 169; Ely, “The Con- 
servation of Oil,” 51 Harv. L. Rev. 1209, 
1235; German, “Compulsory Unit Opera- 
tions of Oil Pools,” 17 A. B. A. Journal 
393; and Moses, “Some Legal and Eco- 
nomical Aspects of Unit Operations,” 21 
Tex. L. Rev. 748, 765. Only the last men- 
tioned article deals with the antitrust 
problem. 


[Pooling Based on Necessity Would Be Valid] 


Under the above authorities, because of 
the peculiar nature of oil and gas as natural 
resources, we are of the opinion that an 
exception to the antitrust laws allowing 
voluntary pooling by both lessors and 
lessees, based solely on the necessity of same 
for conservation of natural resources, the 
prevention of waste, and the protection of 
correlative rights, would probably be upheld 
by the Courts as valid and reasonable; and 
as such, would not endanger the validity of 
the antitrust laws. It is understood that 
such was the only intent of the author of 
this Bill. From a discussion of the Bill with 
the author we learn that its primary pur- 
pose is to recognize as lawful any pooling 
agreements necessary for operators (1) to 
have a unit latge enough to meet Railroad 
Commission spacing rules, (2) to establish 
units necessary to effect secondary recoveries 
through repressure methods, water flooding, 
and pressure maintenance; and (3) to estab- 
lish a co-operative gas re-cycling system 
for a field in order to strip the wet gas and 
other hydrocarbons, and return the dry gas 
to the sands by common input wells. 


If this Bill were limited to the above 
operations, and agreements thereunder were 
made lawful only when reasonably neces- 
sary for, prevention of waste, conservation 
of oil and gas, and protection of correla- 
tive rights, (such necessity to be determined 
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by the Railroad Commission upon applica- 
tion, notice and hearing) then it is our opin- 
ion that the Bill would not constitute an 
unreasonable or arbitrary exception to the 
antitrust laws and would not invalidate or - 
endanger future enforcement thereof. (In 
this connection it should be pointed out that 
both the Oklahoma and Arkansas statutes 
allow or require such pooling units only 
when reasonably “necessary’ to carry on 
conservation measures, prevent waste, and 
afford greater ultimate recovery.) 


|House Bill 67 Not a Reasonable Exception] 


However, as now written, H. B. 67 is 
much broader than the above reasonable 
exception. It does not limit the making of 
such agreements to instances when same 
are found necessary by the Railroad Com- 
mission. Concerning the making of the 
agreements, H. B. 67 simply provides: 


‘“& * * Therefore, it shall be lawful for 
two or more persons owning, claiming, or 
controlling production, leases, royalties, 
or other interests in separate properties 
in the same oil field, gas field, or oil and 
gas field, when it appears from geologic 
or other data that such properties are 
underlaid by one or more common ac- 
cumulations of oil or gas, or both, to enter 
into and perform agreements for the pur- 
pose of bringing about cooperative ex- 
plorations, development, and operations of 
all or any part or parts of such field. * * *” 


The provision for Railroad Commission 
approval before the agreement becomes 
operative requires a mere finding that the 
agreement will prevent waste or “tend” to 
promote conservation. It does not require 
a finding that such unitization is reasonably 
necessary for conservation. 


In other words, to be a reasonable excep- 
tion from the antitrust laws so as not to 
invalidate them, in this instance the excep- 
tion should be necessary in the public in- 
terest, and should not include or permit 
such agreements merely for the convenience 
of or monetary savings to the oil and gas 
producers. It is believed that, as written, 
some of the provisions of H. B. 67 could 
and would be used primarily for the con- 
vehience and profit of lessees without any 
necessary relation to oil and gas con- 
servation. 

For instance, H. B. 67 would allow pool- 
ing agreements for exploration of a prospec- 
tive field even before a test well is drilled. 
Surely it would save money and restrict 
competition to allow oil operators to con- 
duct a joint geophysical exploration and to 
drill the first test well as a joint project, 
but can it be said that same is reasonably 
necessary to promote conservation when, 
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at the time, oil or gas has not even been 
discovered? 

Another instance: As written, H. B. 67 
would permit the convenience of oil and 
gas producers to be served by agreeing to 
limit production and to hold an entire field 
under lease through production from only 
one well (or a limited number of wells), 
with conservation of resources as merely 
an incidental or secondary consideration. 


For the reasons stated, it is our opinion 
that the Bill as now written provides un- 
reasonable exceptions which would seri- 
ously endanger the validity of the antitrust 
laws of Texas when applied to other per- 
sons or corporations. 


[Enforceability of Anti-Trust Laws] 


With regard to the enforceability of the 
antitrust laws, it is unquestionable that this 
statute will make the task of this office 
infinitely more difficult. For example, if the 
oil industry were charged with fixing the 
price of gas throughout the State, the con- 
demning proof would be extremely difficult 
where such companies may legally combine 
within individual fields for the purpose of 
marketing and fixing the price of gas. 

In that connection, your attention is di- 
rected to the case of Shamrock Oil & Gas 
Corp. v. Coffee, 140 F. (2d) 409, (CCA 5th 
1944) cert. den. 323 U. S. 737. The lease 
contract in that case provided that the 
lessor should receive the “market price at 
the well of % of the gas.” There was but 
one purchaser in the field who purchased 
the gas; and it bought from all wells at a 
price between ¥% and 4% a cent per thousand 
feet, thus establishing ‘fa market price in 
the field.” Because many products, butane, 
propane, etc. were made from such gas, the 
proof showed that the gas was reasonably 
worth from 1 to 1.4 cents. The Court held 
that the lessor was limited ‘under his con- 


tract to the lower market price offered and. 


paid ‘by the pipe line company, “in the ab- 
sence of collusion, combination, conspiracy, 
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or combination in restraint of trade among 
the buyers fixing the market price.” H. B. 
67 says agreements as to marketing of gas 
by oil companies and others within the field 
shall not be declared to be in violation of 
the antitrust laws. Here again the dif- 
ficulty of prosecuting persons or companies 
who combined to fix the price paid becomes 
obvious, 

If the oil and gas industry is exempt, it 
would be understandably harder to get a 
conviction against another industry which 
is prosecuted for making an agreement 
which the oil and gas companies can legally 
make. Courts and juries would understand- 
ably question the prosecution of merchants 
where farmers, laborers, and now the oil 
industry are exempt. 


[Bill Repeals Other Statutes] 


Before closing, it must be mentioned that 
H. B. 67 expressly repeals Art. 5368b (Acts 
49th Leg., p. 507, c. 309), authorizing the 
Commissioner of the General Land Office 
to enter into pooling agreements and fixing 
a minimum royalty. H. B. 67 rewrites this 
statute omitting the provisions for the mini- 
mum royalty to the State. 


H. B. 67 also repeals Art. 4192a (Acts 
49th Leg., p. 117, c. 80) allowing guardians 
to enter into pooling agreements. The 
proposed legislation rewrites this statute 
and expands it to include administrators, 
executors and other fiduciaries administer- 
ing estates. 


SUMMARY 


H. B. 67 authorizing unitization agree- 
ments for cooperative explorations, de- 
velopment, and operation of oil and gas 
properties, and the marketing of gas, without 
the requirement that the same be necessary 
for the prevention of waste and conserva- 
tion of natural resources, if enacted as writ- 
ten, would constitute a serious threat to the 
antitrust laws of this State. Its enactment 
as written would make more difficult the 
enforcement of the antitrust laws. 


[7 57,557] Opinion of the Attorney General of Texas. 


Opinion No. V-98, addressed to the Honorable J. Alton York, Chairman, Insurance 
Committee, Senate of the State of Texas, Austin, Texas, by Assistant Attorneys General 
Ned McDaniel and J. A. Ames, Jr., approved March 20, 1947, by Attorney Generdl Price 


Daniel. 


Senate Bill 183, as amended, and Senate Bill 213, in the form presented,? Texas 1947 
Regular Session, authorizing co-operative rate-making practices by insurance companies, 
subject to certain control and disapproval of rates by the Board of Insurance Commis- 
sioners, exempt many of the activities therein authorized from the operation of the Texas 


anti-trust laws. 


See the Texas anti-trust laws, Vol. 2, J 8835. 


1 Senate Bill 183 was reported unfavorably by 
Senate Bill 


a Senate Committee, April 7, 1947. 
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213. was reported by substitution, March 27, 
1947, 
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[Question] 
Your request is as follows: 


“The Committee on Insurance voted yes- 
terday in its meeting to submit S. B. Nos. 
183 and 213 to vour Department to see if 
they (S. B. No. 183 and No. 213) would, 
if enacted as Texas statutes, exempt any 
of the activities in connection with the 
insurance business, affected by such bills, 
from the Anti-Trust or monopoly laws of 
Texas.” 


We have made a study of these two bills 
which were submitted to this office along 
with Committee Amendments and will con- 
fine our opinion and discussion to Com- 
mittee Amendment No. 1, and Committee 
Amendment No. 1 to Committee Amend- 
ment No. 1 to S. B. 183, and to S. B. 213. 


It is also noted that Sec. 17 of the amended 
S. B. 183, designed to repeal certain laws, 
leaves blank the acts or articles of our stat- 
utes which are by it repealed. We will 
therefore assume that no specific reference 
will be made in Sec. 17 to any of the acts or 
articles of our statutes specifically dealing 
with antitrust matters. 


We will, in this opinion, usually refer to 
“the legislation” or “the bills” and our re- 
marks will be applicable to either of the 
bills unless reference to only one of them is 
indicated. This is because the theme and 
arrangement of the two pieces of legisla- 
tion are, for practical purposes, the same. 


At the outset, we wish to say that the sub- 
ject of insurance and the complicated meth- 
ods in use today in the formulation of rates, 
plans, schedules, manuals, etc., are subjects 
of lifetime study by experts. Therefore, we 
are necessarily restricted to an analysis of 
the broad scope and plan of the proposed 
legislation in an effort to determine whether 
or not such plan operates to exempt any 
activities therein authorized from the opera- 
tion of the antitrust statutes. 


The purpose of the legislation is stated 
to be: 


“To promote the public welfare by regu- 
lating insurance rates to the end that they 
shall not be excessive, inadequate or un- 
fairly discriminatory, and to authorize and 
regulate cooperative action among imsurers 
in rate making and in other matters within 
the scope of this act. Nothing in this act 
is intended (1) to promote or discourage 
reasonable competition, or (2) to prohibit, 
or encourage except to the extent neces- 
sary to accomplish the above mentioned 
purposes, uniformity in insurance rates, 
rating systems, rating plans or practices. 
This act shall be liberally interpreted to 
carry into effect the provisions of this 
section.” (Italics supplied.) 
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The legislation provides that rates shall 
not be excessive, inadequate or unfairly dis- 
criminatory. The legislation provides that 
due consideration shall be given to the ex- 
perience of the industry as to losses, and - 
other pertinent statistical data. 


Provisions are then made requiring the 
filing by the insurance companies, or by 
rate-making organizations authorized by 
them, of rate schedules with the Board of 
Insurance Commissioners which, in turn, is 
directed to review the rates proposed. Pro- 
vision is made for the rate to become effec- 
tive unless disapproved by the Board within 
certain time limitations. But in any event, 
should the Board fail to automatically re- 
view a rate or rate plan, a review by the 
Board may be initiated in one of several 
ways by the Board or other interested parties. 


Rating organizations are authorized, and 
certain powers are given to the Board of 
Insurance Commissioners‘to supervise such 
organizations. Provisions are made for ex- 
ceptional circumstances, where deviations 
are allowed as to certain types of insurance, 
from filed schedules and rate plans. Other 
provisions yegulate the activities and opera- 
tions of these rating organizations. 


Certain penalties are provided for viola- 
tion of the provisions of the statutes and 
the orders of the Board, and judicial review 
is authorized. 


We will first examine our antitrust laws 
to determine the acts prohibited in connec- 
tion with the making of insurance rates. By 
Article 7429, R. C. S., it is provided that 
“any and all trusts, monopolies and con- 
spiracies in restraint of trade, as herein de- 
fined, are prohibited and declared to be 
illegal.” The Article refers to the Act of 
1903, which is partly contained in Articles 
A260 (V5 EES Ss defining “trusts,” 7427, 
V. C. S., defining “monopolies,” and 7428, 
V. C. S., dealing with conspiracies against 
trade. Criminal statutes are to similar effect. 


Article 7426, V. C. S., provides that a 

“trust” is a combination of capital, skill or 
acts by two or more persons, firms, corpo- 
rations or associations of persons, or either 
two or more of them for eithér, any or all 
of the following purposes: 


eS 


“9 To fix, maintain, increase or re- 
duce. the cost of insurance. 


5 


“4, To fix or maintain any standard or 
figure whereby the cost of 
insurance shall be in any manner 
affected, controlled or established. 

' “5. To make, enter into, maintain, execute 
or carry out any contract, obligation or 
agreement by which the parties thereto 
bind, or have bound themselves . . . or 
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by which they shall agree in any manner 
to keep the . . . charge for . insur- 
ance . . . ata fixed or graded figure, or 
by which they shall in any manner affect 
or maintain the Cos @! 5 5 5 we 
surance . . . between them or themselves 
and others to preclude a free and un- 
restricted competition among themselves 
or others in the business of .. . 
insurance or by which they shall 
agree to pool, combine or unite any in- 
terest they may have in connection with 
ihe wee aChakCenOines cane IDSUGARCe: nme 
whereby its price or such charge might be 
in any manner effected.” 


Article 7427, V. C. S., provides: 

“A monopoly is a combination or con- 
solidation of two or more corporations 
when effected in either of the following 
methods: 

“1. When the direction of the affairs of 
two or more corporations is in any manner 
brought under the same management or 
control where such common man- 
agement or control tends to create a trust 
as defined in the first Article of this 
statute.” 


It is manifest by these statutes that if the 
purpose of the combination described is to 
fix, or affect the cost of insurance, the com- 
bination is prohibited. It is also manifest 
that if a corporate combination tends to 
create a trust as defined it is prohibited. 


We will now examine the proposed legis- 
lation to determine whether practices are 
authorized which are inconsistent with the 
prohibitions of our antitrust laws as pointed 
out in the above excerpts from the statutes. 


The obligation to file its rates with the 
Board of Insurance Commissioners may be 
satisfied under this legislation by any insurer 
by “becoming a member of or a subscriber 
to, a licensed rating organization which 
makes such filing and by authorizing the 
Board to accept such filing on its behalf, 
it being provided that membership or sub- 
scription is not compulsory. 


The legislation then provides that “a cor- 
poration, an unincorporated association, a 
partnership or an individual,’ may be licensed 
by the Board as a rating organization. The 
legislation provides that each rating organi- 
zation shall promptly notify the Board of 
any changes in its constitution, its articles 
of agreement or association, or its certificate 
of incorporation, and its by-laws, rules and 
regulations governing the conduct of its 
business, thereby indicating that operations 
of the rating bureaus shall be the subject 
of binding agreement between it and its 
various members or subscribers. The legis- 
lation then provides “co-operation among 
rating organizations or among rating or- 
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ganizations and insurers in rate making... 
is hereby authorized.” The legislation fur- 
ther provides “every member of or subscriber 
to a rating organization shall adhere to the 
filing made on its behalf by such organiza- 
tion” with certain provisions for exceptions 
where allowed by the Board. 

This legislation, then, obviously author- 
izes acts which, in the absence of such legis- 
lation, would be directly contrary to the 
antitrust laws. If the purpose of any rating 
organization is to establish a standard by 
which the cost of insurance is to be in any 
manner affected, its operation is prohibited 
by existing antitrust laws. Manifestly, no 
rating organization could exist without some 
type of agreement or understanding, nor 
would its services be of any value if they 
did not in some manner affect the ultimate 
rate or premium which is charged by its 
subscribers or members. 


It would be impractical for us to specu- 
late on the various ways in which such 
organizations might operate in violation of 
other provisions of our antitrust laws. We 
do wish to point out, however, that in addi- 
tion to authorizing the rating activities men- 
tioned, the legislation tends to make the 
result of the activities of the rating organiza- 
tions binding upon its members and sub- 
scribers. Certainly in an antitrust action in 
which the charge is that of fixing rates, an 
adequate defense would be presented to the 
effect that the activities are specifically au- 
thorized by this proposed legislation. To 
that extent the insurers and rating organ- 
izations would be immune from prosecution. 
The legislation, in effect, attempts to make 
the Board of Insurance Commissioners a 
policing organization with powers to censure 
the results of the activities of such com- 
binations. Should it be contended in an 
antitrust action that those insurers which 
participate in the co-operative rate-making 
activities are im fact restraining trade, or 
accomplishing other results contrary to the 
antitrust laws, an obvious answer would be 
presented that at least part of such fact 
issue was predetermined by the Board of 
Insurance Commissioners, when it deter- 
mined that the rates promulgated were not 
excessive, inadequate or unfairly discrimi- 
natory. The only basis then for an anti- 
trust action which might have any hope of 
success would be one wherein the charges 
go behind the action of the Board of Insur- 
ance Commissioners and in effect assert that 
a combination exists to prevent a fair hear- 
ing or determination by the Board or which 
assert other matters over which the Board is 
given no control by the proposed legislation. 

With the mantle of legality established 
by the proposed legislation for the activities 
therein recognized, authorized, and encour- 
aged, we next look to the provisions of the 
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Act to see whether or not the Board of 
Insurance Commissioners is given sufficient 
authority to effect the censureship necessary 
to prevent monopolistic practices. In con- 
sidering this matter, we are concerning our- 
selves with both the powers given to the 
Board and with the means provided by the 
Legislature to carry out those powers. Obvi- 
ously, a grant of power to the Board would 
mean little if it were not also provided with 
the means to procure adequate personnel, 
sufficiently trained in investigation and rate 
making, to accomplish a thorough consid- 
eration of every rating plan or system filed 
with it. It will be noted that this legisla- 
tion places the burden upon the Board or 
any person objecting to a filed rate rather 
than upon the insurer or rating organization 
which files the rate. The implications and 
consequences of such a shift of burden are 
immense, in practical application. In addi- 
tion thereto, we see nothing in this legisla- 
tion to prohibit prolific filings, the volume 
and variety of which might easily swamp 
the Board of Insurance Commissioners, 
thereby rendering practically impossible a 
thorough and careful consideration of each 
rate or plan filed with the Board. In addi- 
tion thereto, the legislation places a time 
limit of 15 days, with certain provisions for 
extension, for consideration by the Board, 
which appears to be an extremely short 
period of time in view of the fact that a 
rate plan or schedule may have been the 
subject of investigation, study and consid- 
eration by the proposing organization for 
a period of years. The provision for re- 
view by the court is couched in language 
which would indicate that the court can in 
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effect overrule policies, in specific cases, 
which have been set by the Board. To the 
extent that such provision constituted a 
diversification of responsibility, there is the 
possibility of a lack of uniformity, and con- - 
fusion, which might be vital to an effective 
policing of antitrust tendencies. 


You are therefore advised that in our 
opinion, this legislation, if enacted, would 
exempt many of the activities in connection 
with the insurance business affected by such 
bills, from the antitrust laws of Texas. 


It is our understanding, and the emer- 
gency clause of Senate Bill 213 indicates, 
that this legislation is designed to effect the 
exemption of. the insurance companies and 
organizations from the operation of the Sher- 
man Antitrust Act after January 1, 1948 as 
contemplated by Public Law 15. This opinion 
should not be construed as in any manner 
passing upon the efficacy of the proposed 
legislation to accomplish that purpose. This 
Opinion is restricted to the interpretation of 
the Texas Antitrust Statutes as requested 
in your letter and does not cover other 
matters such as the effect, if any, of this 
exemption on enforcement of the antitrust 
statutes as to other activities not exempt by 
this legislation. 

SUMMARY 


S. B. 183, as amended, and S. B. 213, in 
the form presented, authorizing co-operative 
rate making practices by insurance com- 
panies, subject to certain control and dis- 
approval of rates by the Board of Insurance 
Commissioners, exempt many of the activi- 
ties therein authorized from the antitrust 
laws of Texas. 


[7 57,558] United States v. Scophony Corporation of America, General Precision 
Equipment Corporation, Television Productions, Inc., Paramount Pictures, Inc., Sco- 
phony Limited, Arthur Levey, Earle G. Hines and Paul Raibourn. 


In the United States District Court, Southern District of New York. Civil Action 


No. 34-184. April 9, 1947. 


In a suit by the government against six corporations and three individuals to restrain 


violations of the Sherman Act, one of the defendants filed a cross-claim for damages and 
injunctive relief against its co-defendants, grounded upon alleged violations of the anti- 
trust laws. The motion to dismiss the cross-claim is denied, inasmuch as the cross-claim 
satisfies the requirement of Rule 13 (g) of the Federal Rules of Civil Procedure that it 
arise out of the transaction that is the subject matter of the original action. 


The sum total of the facts pleaded in the cross-claim is a sufficient statement of a 
claim under the Sherman Act. 

Damages need not be particularized in a pleading. 

It is for the trial judge to determine whether there should be a separate jury trial of 
the cross-claim. 

See the Sherman Act annotations, Vol. 1, § 1640.121, 1640.351, and 1640.634. 


For cross-claimant Scophony Corporation of America: Joseph O. Ollier; James R. 
Cherry and Carl F. Schaffer, of counsel. 
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For defendant General Precision Equipment Corporation: 
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Mudge, Stern, Williams 


and Tucker; H. G. Pickering and Bertram F. Shipman, of counsel. 


For defendants Television Productions, Inc. and Paramount Pictures, Inc.: Simpson, 
Thacher and Bartlett; Francis X. Fallon, Jr. and William J. Rooney, of counsel. 


[Nature of Action] 


Coxe, D. J.: This is a motion by defend- 
ants General Precision Equipment Corpora- 
tion, Television Productions, Inc. and 
Paramount Pictures, Inc. to dismiss a cross- 
claim against them filed by co-defendant 
Scophony Corporation of America. 

The Government, in its complaint, charges 
the defendants with violations of Sections 1 
and 2 of the Sherman Act (15 U. S. C.A,, 
§§ 1, 2) and seeks to restrain them perma- 
nently from further violations thereof (15 
U.S. C. A., § 4). The cross-claim of Sco- 
phony is likewise grounded upon alleged 
violations of the anti-trust laws (15 U. S. 
C. A., § 15), seeks treble damages, and also 
injunctive relief (15 U. S. C. A., § 26). 


[Requirements of Federal Rules Satisfied] 


Rule 13 (g) of the Federal Rules of Civil 
Procedure, 28 U. S. C. A., following § 723c, 
expressly permits “as a cross-claim any 
claim by one party against a co-party aris- 
ing out of the transaction or occurrence 
that is the subject matter * * * of the origi- 
nal action”, The word “transaction” has 
taken on a well-défined meaning and indi- 
cates something which has been completed, 
“an affair as a whole”. Walliams v. Robin- 
Son, 1LeRs RAD e211 9213.) his tern smay: 
include a series of many occurrences, links 
in the chain which constitute the transac- 
tion, and these occurrences may depend 
upon their logical relation more than upon 
the immediateness of their connection. 
Moore v. New York Cotton Exchange, 270 
U. S. 593; Lesnik v. Public Industrial Corpo- 
ration, 144 F. (2d) 968. The words “trans- 
action” and “occurrence” as used in Rule 
13 (g) comprehend the facts and circum- 
stances out of which a cause of action may 
arise. Walliams v. Robinson, supra. Tested 
by these principles, it seems clear that the 
cross-claim alleged by Scophony arises out 
of the transaction or occurrence that is the 
subject matter of the Government’s com- 
plaint. 

The fact that the cross-claim is asserted 
in a suit by the United States does not mili- 
tate against the conclusion that Scophony 
may plead its cross-claim in this action. 
Scophony seeks no relief against the Gov- 
ernment, cf. Rule 13 (d). And Rule 13 (g) 
does not limit Scophony’s right in this type 
of action to plead a claim as against its co- 
defendants. 
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[Cross-Claim Held Sufficient] 


It is no longer necessary that a complaint 
set forth a “cause of action”. Rule 8, Fed- 
eral Rules of Civil Procedure. It is now 
enough if “the aggregate of operative facts 
give rise to a right enforceable in the 
courts”. Original Ballet Russe v. Ballet Thea- 
ire, 133 F. (2d) 187, 189. The sum total 
of the facts pleaded in the cross-claim is a 
sufficient statement of a claim under 15 U.S. 
C. A. §§ 15, 26. Scophony cannot be denied 
relief because it was brought into existence 
as a result of an illegal agreement. Its 
claim rests upon a broader foundation than 
this agreement, and Scophony is not here 
attempting to enforce any rights thereun- 
der. Moreover, on the facts pleaded Sco- 
phony is not an active participant in the 
alleged violations of the anti-trust laws, but 
a victim thereof, unable to shake itself free 
because of the domination of the moving 
parties. Under these circumstances, Sco- 
phony is only technically in pari delicto, and 
public policy requires court intervention in 


its behalf. Ring v. Spina, 148 F. (2d) 647. 


[Damages Need Not Be Pariticularized] 


There is nothing in the argument that 
the cross-claim fails to allege damages sus- 
ceptible of proof. Damages need not be 
particularized in a pleading. Scophony may 
find it difficult to. prove its damages, but it 
is nevertheless entitled to the opportunity to 
do so. Cf. Roseland v. Phister Mfg. Co., 125 
F. (2d) 417. Furthermore, whether the 
damage claimed by Scophony was sustained 
as the proximate result of the anti-trust vio- 
lations of the moving parties is an issue that 
should be determined at the trial. Louisiana 
Farmers’ Protective Union v. Great A. & P. 
LeaiCo., 131-8) (2d) 2419) 


[Jury Trial] 


The Government’s case will be tried by 
the court. Scophony has demanded a jury 
trial as to those issues triable of right by a 
jury. Rule 38, Federal Rules of Civil Pro- 
cedure. Whether there should be a sepa- 
rate trial of the cross-claim, (Rule 42 (b), 
Federal Rules of Civil Procedure), is for 
the trial judge to determine. Collins v. 
gikeoe Pictures Corporation, 106 F. 

oF 


The motion to dismiss is denied. 
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[1 57,559] Opinion of the Attorney General of North Dakota. 


Opinion of March 24, 1947, addressed to Mr. O. A. Johnson, Fargo, North Dakota, 
by Nels G. Johnson, Attorney General (by I. A. Acker, Assistant Attorney General). 


An advertisement to the effect that “A studio down the street . . 
beautiful 5 x 7 Silvertone Photograph .. . 


. will give you a - 
upon the purchase of $5.00 worth of mer- 


chandise is prohibited by Section 51-1005 of the North Dakota Unfair Trade Practices Act. 
See the North Dakota Unfair Trade Practices Act, Vol. 2, ] 8648, 


[Question] 


This is in reply to your letter of March 
20, 1947, in which you ask the opinion of 
this office whether an advertisement appear- 
ing in the Fargo Forum is permissible 
under the laws of this state. This advertise- 
ment is to the effect that by making a $5.00 
purchase “A studio down the street a few 
doors from the shop will give you a beauti- 
tee Silvertone Photograph of your 
child.” 


[Applicable Provision of Code] 


Section 51-1005 of the 1943 Revised Code 
provides: 


“Any retailer or wholesaler who shall 
advertise, offer to sell, or sell any article 
of merchandise at less than cost to such 
retailer or wholesaler as defined in this 
chapter, or who gives, offers to give, or 
advertises the intent to give away any 


article of merchandise, with the intent, or 
with the effect of injuring competitors and 
destroying competition, shall be guilty of 
a misdemeanor. Proof of any such ad- 
vertising, offer to sell or to give away, 
or sale or gift, of any article of merchan- 
dise by any retailer or wholesaler at less 
than cost, as defined in this chapter, shall 
be prima facie evidence of a sale below 
cost.” 


[Advertisement Violates Unfair Trade Prac- 
tices Act] 


It appears to me, Mr. Johnson, that the 
provisions of section 51-1005 of the 1943 Re- 
vised Code are self-explanatory and require 
no construction. Chapter 51-10 of the 1943 
Revised Code, known as the “Unfair Trade 
Practices Law” must be construed as a 
whole. It is my opinion that section 51-1005 
prohibits the advertisement which you have 
submitted for our consideration. 


[157,560] Stokes & Smith Company v. Transparent-Wrap Machine Company. 


In the United States Circuit Court of Appeals for the Second Circuit. 


20172. April 18, 1947. 


Docket No. 


A patent license agreement containing a clause requiring the licensee to assign im- 


provement patents is held not to disclose any violation of the anti-trust laws. Control of 
the improvement patents will give to the licensor no greater control over the industry. 
Moreover, even if greater control were shown, extension, as such, is not enough; the record 


before this Court discloses no restraint of trade. 


See the Sherman Act annotations, Vol. 1, § 1270.151; see also cases previously reported 


at 757,464, 57,532. 


On remand after reversal by the Supreme Court. 


For appellant: Samuel E. Darby, Jr. 
For appellee: R. Norton Adams. 


Before L. HAND, Swan and Frank, Circuit Judges. 


[Issues Involved] 


L. Hann, Circuit Judge: The opinion of 
the Supreme Court concluded with these 
words: “The District Court found no viola- 
tion of the anti-trust laws in the present 
case. The Circuit Court of Appeals did not 
reach that question. Hence it, as well as 
any other questions which may have been 
preserved, are open on our remand of the 
cause to the Circuit Court of Appeals. We 
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only hold that the inclusion in the license 
of the condition requiring the licensee to 
assign improvement patents is not per se 
illegal and unenforceable.” The plaintiff 
asserts that two. questions “have been pre- 
served”: (1.) Whether a violation of the 
Anti-Trust Acts is not disclosed upon the 
record; (2.) whether the eleven patents of 
which the district judge directed the trans- 
fer were not within the terms of the Twelfth 
Article of the contract. 
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[No Violation of Anti-Trust Acts Shown] 


In answering the first of these we are 
confined to the four corners of the contract, 
for tlhe record contains nothing else that is 
relevant. The plaintiff did indeed suggest 
at the argument that we ought to remand 
the case to the district court in any event 
to enable it to put in more evidence regard- 
ing the Anti-Trust Acts; but we should not 
be justified in doing so. The complaint 
contained no suggestion of any violation of 
these Acts; the plaintiff put in no evidence 
upon such an issue except in so far as the con- 
tract alone may be so regarded; and it did not 
argue either before us, or apparently before 
the district court, that the contract disclosed 
a violation. In Nachman Spring-Filled Cor- 
poration v. Kay Manufacturing Co., 139 F. 
2d 781, we decided that an agreement 
acknowledging the validity of a patent will 
not bar inquiry into its validity in an action 
of infringement. That decision is irrelevant 
here; this action does not concern the va- 
lidity of the plaintiff's patents, but only their 
ownership; if in fact they are invalid, their 
transfer will add nothing to their false ap- 
pearance of validity. It is true that there 
is a question—one which we shall consider 
in a moment—whether, when the defendant 
gets them, it will have unlawfully added to 
the monopoly of its own patents; but that 
is all we need, or shall, decide, leaving open 
all questions of their validity until the de- 
fendant seeks to assert them. We shall 
therefore confine ourselves to whether the 
contract itself shows that the defendant was 
engaged in a violation of the Anti-Trust 
Acts. In support of this plaintiff argues 
that, when the defendant fortified the mo- 
nopoly of its own patents by acquiring the 
plaintiff's patents, it secured a “double mo- 
nopoly,’ which was an unlawful restraint 
of trade, even though taken by itself the 
acquisition of those patents was lawful. The 
period, to which any such restraint is nec- 
essarily limited, is that during which both 
the Zwoyer patents and the plaintiff’s pat- 
ents will be in existence; for we must ob- 
viously disregard any period after the 
expiration of the Zwoyer patents, during 
which the plaintiff's patents may remain in 
force. In that period the defendant’s con- 
trol will be precisely the same as the plain- 
tiff’s would have been, had it not assigned. 
During what we may, however, call the 
joint period it is true that the defendant 
will have a monopoly, not only of the 
Zwoyer machine itself, but of any improve- 
ments upon it covered by the plaintiff’s pat- 
ents: verbally, that is a “double monopoly”; 
actually that phrase adds nothing to the 
defendant’s control over production. No 
one will be: abie to use, make or vend the 
Zwoyer machine without its consent, and 
no one can use, make or vend an improve- 
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ment without using, making or vending the 
machine improved. The defendant’s control 
over the industry will be no greater by 
virtue of the improvement patents; all it 
will gain during the joint period is a free- 
dom to add the improvements to the Zwoyer 
machine, which it would not otherwise have 
had, for its license from the plaintiff termi- 
nated with the contract. 

Moreover, even though the plaintiff had 
proved that there were machines which some 
of its own patents cover, but which the de- 
fendant’s patents do not, the record would 
not be sufficient to raise any question of the 
Anti-Trust Acts. That would have shown 
that during the joint period, the defendant 
would have extended its control over the 
industry; but extension, merely as such, 
would not be enough. It would remain pos- 
sible that, while the Zwoyer patents were in 
existence, any putative machines which they 
did not cover, and which the plaintiff's patents 
did cover, would not be important competitors 
with the Zwoyer machine itself ; and it is horn- 
book law that not every restraint of com- 
petition is “unreasonable” and that only 
“unreasonable” restraints are unlawful. All 
this the plaintiff should have developed at 
the trial, if we were to pass upon it; upon 
the record as it comes to us, no restraint 
of trade appears—to say nothing of any 
“unlawful” restraint. 


[Patents Are Within Article Twelve of 
Contract] 


The second question is whether the 
eleven patents fall within the following lan- 
guage of Article Twelve of the contract: 
“If the Licensee shall discover or invent an 
improvement which is applicable to the 
Transwrap Packaging Machine and suitable 
for use in connection therewith and appli- 
cable to the making and closing of the 
package, but not to the filling nor to the 
contents of the package, it shall submit the 
same to the Licensor, which may, at its 
option, apply for Letters Patent covering 
the same.” The plaintiff says that its eleven 
patents are not “improvements,” or “suit- 
able,” and that besides they are for “filling” 
the package and therefore within the excep- 
tion. Zwoyer, who was the only witness, 
swore that the disclosures of the eleven 
patents were all of improvements upon his 
machine and were all suitable for use in 
connection with it. The plaintiff invites us 
to examine these patents and from our in- 
spection to say that the judge’s finding 
accepting Zwoyer’s testimony was “clearly 
erroneous.” We are in no way qualified to 
do this; the disclosures are all on their face 
very closely akin to the Zwoyer machine, 
and it does not appear to persons inexpert 
in the subject that they are not “improve- 
ments” upon that machine, or are not “suit- 
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able for use in connection with” it. As 
before, if the plaintiff had meant to contest 
this issue, it should have done so at the trial. 

Next as to whether the eleven patents are 
within the exception just quoted. In support 
of this the plaintiff invokes the claims al- 
lowed, some of which include the step of 
“filling” the package. There are two an- 
swers. First, the claims which the plaintiff 
secured from the Patent Office are wholly 
irrelevant; it had no right to take them out 
at all, for by doing so it deprived the de- 
fendant of a right which the contract gave 
it. The plaintiff had promised to “submit” 
any improvements it might “discover or 
invent,” so that the defendant might take 
out its own patents upon them. Whether 
the inventions were “improvements” and 
“suitable,” and whether they were within 
the exception are to be decided without re- 
gard to the claims. Second, even if this were 
not true, the exception did not cover a 
machine which filled, as well as made and 
closed the package. The very language of 
the contract was that the improvements to 
be submitted were for machines not only 
“making,” but “closing,” the package, and 


Court Decisions 
Glenmore Distilleries Co., Inc. v. Rubin and another, etc. 


58,513 


the package must not be closed until it has 
been filled. All the specifications disclose 
closed packages except No. 2,199,708, and 
that is for feeding the web out of which 
the packages are formed and is certainly 
“suitable” for closing them. For this con- 
clusion we do not depend upon any testi- 
mony dehors the contract as to the purpose 
of the exception; indeed, the contract bears 
every indication of having been intended to 
be the final memorial of the obligations. It 
is enough that whatever was meant by “fill- 
ing” the packages, it did not include ma- 
chines which in “making and closing” them 
also filled them. 


[Judgment Affirmed] 


The plaintiff's effort to avoid the result 
of the Supreme Court’s reversal is an after- 
thought—a tabula in naufragio. Its com- 
plaint, its evidence and its arguments in all 
three courts were all based upon the point 
on which it has lost; it was the only point 
upon which it means to stake the result, 
and that result it must abide. 


Judgment affirmed. 


[7 57,561] Glenmore Distilleries Co., Inc. v. Rubin and another, etc. 


In the New York Supreme Court, Special Term, Part III. 


April 23, 1947, 


UMN GS Me: Ios Yo LSSils 


In an action based on the New York Fair Trade Act, plaintiff need not show that 
defendant acquired the merchandise claimed to have been sold at lower than fixed prices, 


subsequent to the fixation of such prices. 


It is for the defendant to establish that the 


merchandise was acquired prior to price fixing. 
See the New York Fair Trade Act, Vol. 2, J 8604. 


By Mr. Justice VALENTE: Examination of 
the authorities cited by the attorney for the 
plaintiff reveals that they do not hold that 
a dealer who is not a party to a Fair Trade 
contract may be enjoined from selling mer- 
chandise acquired prior to the time minimum 
prices were fixed at less than those prices. 
Indeed, the brief of the respondent in Wilson 
Distilling Co., Inc., v. Seyopp Corporation (1 
N. Y. Supp., 2d, 1016), one of the cases re- 
lied upon by plaintiff, contained the fol- 
lowing concession (p. 6): “We agree with 
the contention of appellant that goods ac- 
quired free from restrictions may not sub- 
sequently have restrictions imposed upon 
their disposition.” It was only on the basis 
of the failure of the defendant in that case 
definitely to take the position that the sales 
complained of were of merchandise ac- 
quired prior to price fixing that the plaintiff’s 
counsel urged a right to affrmance (see Re- 
spondent’s Brief in Appellate Division, p. 5; 
see also Record on Appeal, fol. 111). In the 
case of National Distillers’ Products Corp’n v. 
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Seyopp Corp’n (1 N. Y. Supp., 2d, 1017), also 
cited by the plaintiff, no claim was made 
that the merchandise which was the sub- 
ject of the sales complained of had been 
acquired prior to price fixing. However, 
the case of Wilson Distilling Co., Inc., v. 
Seyopp Corpn (supra) does stand for the 
proposition that it is not for the plaintiff as 
part of its case to show that the defendant 
acquired the merchandise claimed to have 
been sold at lower than fixed prices, sub- 
sequent to the fixation of such prices. It is 
for the defendant to establish that the mer- 
chandise was acquired prior to price fixing. 
This the defendants in the instant case have 
not done. The motion for reargument is 
accordingly granted and on such reargu- 
ment the motion for a temporary injunction 
is likewise granted. Settle order in which 
provision is to be made for the furnishing 
of an undertaking. Suggestions for the 
amount of the undertaking will be received 
upon the settlement of the order. 
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[157,562] In the Matter of Grand Jury Proceedings; Motion to Quash Subpoena 
Duces Tecum. 


In the United States District Court for the Western District of New York. Misc. 
Crim. April 3, 1947. 


A motion to quash a subpoena duces tecum, directed to an investigation before a grand 
jury of alleged violations of the Sherman Act by a corporation engaged in the manufacture 
and sale of photographic materials, on the ground that it is unreasonable and constitutes 
an illegal search and seizure and a denial of due process of law, is denied in part and 
allowed in part. It is not necessary that a specific charge of violation of law be pending; 
it is enough that the investigation be for a lawfully authorized purpose. The time covered 
by the subpoena must be reasonably limited and the subject matter of the documents called 
for must be specified with reasonable particularity. The subpoena, as modified and 


amended herein, meets these requirements. 


See the Sherman Act annotations, Vol. 1, J 1630.156. 


For the United States: William M. Marvel, Special Assistant to the Attorney General, 
Wendell Berge, Assistant Attorney General, both of Washington, D. C.; George L. Grobe, 
U. S. Attorney, Buffalo, N. Y., by R. Norman Kirchgraber, First Assistant U. S. Attorney. 


For movant: Donovan, Leisure, Newton, Lumbard & Irvine, by William J. Donovan, 
New York City; Nixon, Hargrave, Middleton & Devans, by T. Carl Nixon, Rochester, N. Y. 


[Nature of Action] 


Kyicut, District Judge: This is a motion 
made pursuant to Rule 17 (c) of the Federal 
Rules of Criminal Procedure to quash and 
vacate a subpoena duces tecum commanding 
the Eastman Kodak Company to appear be- 
fore it to testify and produce documents 
therein demanded. The motion is made 
upon the ground that the subpoena is so 
broad, sweeping, vague and indefinite that 
compliance therewith would be unreason- 
able and oppressive and that it constitutes 
an abuse of the process of this Court, an 
illegal search and seizure in violation of the 
Fourth Amendment to the Constitution of 
the United States and denial of due process 
of law in violation of the Fifth Amendment. 


[Subpoena Issued in Connection with 
Investigation] 


In support of the motion, the Eastman 
Kodak Company (hereinafter called Com- 
pany) has submitted affidavits of the Secre- 
tary and Assistant Vice-President of the 
Company. No counter affidavits have been 
submitted. It is made to appear from the 
brief submitted on behalf of the govern- 
ment that said subpoena is issued in con- 
nection with an investigation of the Company 
and its subsidiaries and other persons or 
firms or corporations engaged or connected 
with the photographic industry as respects 
the violation of the Federal Anti-Trust 
Laws, Sherman Act, as amended, and a con- 
spiracy to act in violation thereof. The 
government is not required to lay any specific 
charge against a corporation or individual 
before issuance of subpoena duces tecum. The 
fact that the grand jury has not entered 
upon investigation of some particular charge 
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is not a sufficient reason for holding that the 
subpoena, such as here, should be quashed. 
“It is not necessary, as in the case of a 
warrant, that a specific charge or complaint 
of violation of law be pending or that the 
order be made pursuant to one. It is 
enough that the investigation be for a law- 
fully authorized purpose, within the power 
of Congress to command.” Oklahoma Press 
Publishing Co. v. Walling, 327 U. S. 186, 209. 
Hale v. Henkel, 201 U. S. 43; Wilson vw. 
United States, 221 U. S. 361; Wheeler vw. 
United States, 226 U. S. 478 (488); Essgee 
v. United States, 262 U. S. 151; Untted States 
v. Invader Oil Co., 5 F. (2d) 715; In re Na- 
tional Window Glass Co., et al., 287 F. 219. 


[Reasonableness of Demands] 


It is stated in the brief for the Company 
that the Company does not rely on the ex- 
cessive burden which would be required in 
the examination of its records; that the rea- 
sonableness of the demands are not to be 
determined by the number of documents 
called for, their weight or the aggregate of 
their mass; but that the demands are un- 
reasonable in scope and so oppressive be- 
cause of the “all-inclusive and indefinite 
specifications” of the subpoena. 

The subpoena was made returnable March 
14, 1947, but by agreement of counsel the 
return date has been fixed as April 5, 1947. 

The principal business of the Company is 
the manufacture and sale of photographic 
materials and the related chemicals. It has 
a most extensive business. It owns the ma- 
jority of the stock of 30 domestic subsidi- 
aries and, directly or indirectly, of 69 foreign 


' subsidiary companies organized in 29 coun- 


tries. The Company and its subsidiaries 
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operate 10 manulacturing establishments and 
more than Wh 6 in 254 cities in 41 
couninies, 

The subpoens quite apparently would re- 

ive the production a 2 vast number of 

uments of the Company and that the 
production of the documents sought would 
require the examination of documents of the 
Company numbering many thousands, 

Upon the wisi 3 on this motion, the gov- 
ernment consen to init the demand of 
the subpoens to documents and papers in 
the Siices of the Vastman Kodak Company 
at Rochester, New York, its principal place 
oA business, Since it is quite apparent that 
the files of the slices at the ioocere place 
of business of the Company normally would 
contain many papers and documents related 
to ite subsidiaries and outside facilities, it 
seems Aoubtivl whether the government's 
proposed Minitation would amount to a very 
material concession, 

Rule 17 (c) provides that the Court on 
motion may quash or modify 2 subpoena for 
the production of “books, papers, documents 
or objects designated therein,” if compliance 
wold be unreasonable or eomve, The 
claim that the subopena was issued in viola- 
tion of the Fifth Amendment of the Consti- 
tution has not been pressed nor do we see 
how it have any application herein. 
The Fourth Amendment of the Constitution 
purports to make the people secure “against 
unreasonable searches and seizures.” A sub- 
poena which is unreasonable and j 


vy, Walling, 327 U.S, 16. 

Obviously the court has the duty to vec 
that its judicial processes are not abused. 
It has the power to prevent clear injustice 
or an abuse of judicial process. McKinney v. 
United States, 199 ¥. 25; In re National Vi m- 
dow Glass Workers, 27 ¥. 29 (N. D. Ohio) 
(1922) p. 225); Application of Tezas Co. 27 
F. 9t Prt 3 In ve Grand Jury Investigation, 
33 F. Supp. 367. So it is the duty of the 
Court to see that the process subpoenz, 
as here, is not unreasonable and oppressive. 
What constitutes an unreasonable and op- 
pressive subpoena duces tecum naturally has 
had the consideration of the courts in many 
cases, There are certain similar considera- 
tions to be valuated in many of these cases, 
but each has had to be, as this is to be de- 
termined upon its own particular facts, 
“Each case must be judged according to the 
peculiar facts arising from the subpoena and 
other proper sources,” United States v. 
Medical Society, 26 F. Supp. 55. All of the 
authorities given by the parties and others 
have been examined by the Court. 
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(Leading Cases Cited and Distinguished) 
The two leading cases on the requirements 
ot 2 subpocna duces tecum are Hale v. Henke 
supra, and Broun v. United States, 276 U. s. 
14H, Both involved grand jury subpoenas im 
anti-trust investigations. The latter is dis- 
tinguished from the former im respect to the 
eriod of tune covered by the subpoenc. 
These cases have been cited and distinguished 
in numerous opinions of the Court, but have 
not been overruled. They are cuthorities 
for the proposition that the documents called 
for must be specified with reasonable par- 
ticularity ond that the period covered must 
be pat pS limited. The subpoena in 
Hale v. Henkd required the production of 
“Nl understandings, contracts or corte- 
spondence between the MacAndrews & 
othes Company, and no less than six dif- 
ferent companies, as well as ail reports 
made, and accounts rendered by such com 
panies from the date of the organization of 
the MacAndrews & Forbes Company, 28 
wel as all letters recetved by that 
since tts organization, from more than 2 


dozen different companies, situated in seven 


different States in the Union.” The Court 
emphasized that production of the docs 


ments could “scarcely be more universal in 
its operation, or more completely pul 2 
stop to the business of that company.” The 
Court also said: “A general subpoens 
of this description is equally indefensible as 
a search warrant would be if couched im 
ginilar terms,” 

Broun v. United States, supra, aose oat of 
2 conviction for contempt in the refusal of 
an fficer of a volunteer organization to 


BAGWEL stions concerning matters set 
forth im the subpoena and declining to state 


his reasons for refast Jo the present 
ment Brown submit ah answer setting 
forth that that organization was not # 
corporation and it was 2 violation of his <on- 
stitutional rights, that the subpoena was in- 
valid in other respects. Among other things, 
it was claimed that the subpoena was too 
broad and indefinite. In that case the sub- 
poena commanded the corporation to pre- 
duce great number of documents apes! 2 
16 the manufacture and sale of go 
“during the iod from January 1, 1922, 
to June 15, 1925.” Hale v. Henkel, supra, - 
is distinguished in Brown v. United States, 
supra, by this statement: “The lmnitation 
in respect of time embraced the entire pe- 
riod of the noe ea existence and there 
was no specification in respect of subject 
matter; * * *. The subpoena here under 
consideration is very different. It specifies 
a reasonable period of time and, with rea- . 
sonable particularity, the subjects to which 
the documents called for relate. The ques 
tion is ruled, not by Hale v. Hankel, but by 
Consolidated Rendcring Co. v. Vermont, 27 


{ 57,562 


U. S. 541, 553-554, and Wheeler v. United 
States, 226 U. S. 478, 482-483, 489.” In the 
Brown case it did appear that prior to issue 
of subpoena in question he had produced 
the same documents before the grand jury, 
and the court said: “Having produced them 
once without difficulty and without undue 
interference with the affairs of the associa- 
tion, so far as appears, there is no reason 
why he should not produce them again in 
response to another subpoena identical in 
terms. * * * The probable materiality of the 
documents is sufficiently indicated by the 
prescriptions of their subject matter in 
the subpoena.” 

The Hale and Brown cases are cited with 
approval in the recent case of Oklahoma 
Press Publishing Co. v. Walling, supra. The 
Court there said: “* * * the requirement of 
reasonableness, including particularity in 
‘describing the place to be searched, and the 
persons or things to be seized,’ also literally 
applicable to warrants, comes down to speci- 
fication of the documents to be produced 
adequate, but not excessive, for the purposes 
of the relevant inquiry. Necessarily, as has 
been said, this cannot be reduced to formula; 
for relevancy and adequacy or excess in the 
breadth of the subpoena are matters vari- 
able in relation to the nature, purposes and 
scope of the inquiry.” 


[No Fixed Standard of Reasonableness] 


What is reasonable is determined by no 
fixed standard, but by the circumstances 
shown in respect to each case. Designation 
of each particular paper which is desired is 
not required, but it must be described with 
reasonable detail in order to enable the pro- 
duction by the Company directed to produce 
it. “We see no reason why all such books, 
papers and correspondence which related to 
the subject of inquiry, and were described 
with reasonable detail, should not be called for 
and the company directed to produce them.” 
Consolidated Rendering Co. v. Vermont, 207 
U. S. 541. In this particular type of in- 
vestigation it must be seen that a wider 
range of inquiry is necessary than in the 
general rule of criminal cases. In this par- 
ticular instance it is obvious that it normally 
would be necessary to examine many docu- 
ments of the Company. 


The courts have been liberal in their al- 
lowances as respects the production of docu- 
ments pursuant to subpoena directed to 
investigation before grand juries. Norcross 
v. United States, 209 F. 13; United States v. 
Invader Oil Corp., 5 F. (2d) 715; Wilson v. 
Umted States, supra; Essgee v. United States, 
262 U. S..151. The Supreme Court said of 
the grand jury: “It is a grand inquest, a 
body with powers of investigation and in- 
quisition, the scope of whose inquiries is not 
to be limited narrowly by questions of pro- 
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priety or forecasts of the probable result of 
the investigation, or by doubts whether any 
particular individual will be found properly 
subject to an accusation of crime.” Blair v. 
United States, 250 U. S. 273. 

In Norcross v. United States, supra, the 
subpoena directed the production of a great 
number of books, papers and records. In 
contempt proceedings one position taken by 
the defendant was that the subpoena was of 
such a sweeping character as to amount to 
an unreasonable search and seizure. The 
judgment adjudging the defendant in con- 
tempt for disobedience to the subpoena duces 
tecum was affirmed. The period covered 
was substantially ten years. The District 
Judge in his opinion, among other things, 
said: “Therefore the only serious question 
which presents itself is as to whether the 
subpoena which respondents have refused to 
obey is too sweeping in its demands. It is 
quite true that its requirements are very 
broad, but it seems to me that the power 
of the grand jury must be commensurate 
with the requirements of the matter under 
investigation. * * * My conclusion is that 
under the principles laid down in Hale v. 
Henkel, * * * Wilson v. U. S. * * * and later 
cases following them, the respondents should 
be required by the court to produce before 
the grand jury the documents * * *,” 

In re Investigation of United States in re 
Cudahy Packing Co., 27 F. Supp. 997; In re 
Grand Jury Investigation, 33 F. Supp. 367; In 
re Motion to Quash Subpoenas, etc., 30 F. 
Supp. 527; In re American Medical Assn., 26 
F. Supp. 58; In re petition of Borden Com- 
pany, a corporation et al., to quash certain 
subpoena duces tecum (unreported, decided 
by Judge Barnes, N. D. of IIl., E.. Div.); 
United States v. Invader Oil Co., 5 F. (2d) 
715; Brownson v. United States, 32 F. (2d) 
844; are all cases, in addition to others here- 
inbefore cited, in which the question of the 
validity of the subpoena duces tecum was 
considered, and in a number of these cases 
the facts are comparable to those presented 
here as respects a general description of the 
papers and documents sought to be pro- 
cured. These cases support generally the 
breadth of the subpoena in suit. An im- 
portant distinction, however, is found in 
these cases in that the period of coverage 
of the subpoena was for a comparatively 
few years. It is further to be noted with 
respect to the cases hereinbefore cited that 
in certain of these the subpoena was sus- 
tained in part and quashed in part. 

In the recent proceeding, In the Matter of 
United Shoe Machine Co., et al., movants, 
(Dist. of Mass.) Misc. Civil No. 7262, de- 
cided January 24, 1947) the facts were fairly 
comparable with those here, and the sub- 
poena was quashed as too broad and sweep- 
ing in scope. In that case, however, the 
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subpoena required the preduction of practi- 
cally all the corporation’s files for a period 
of 26 years. Bank of America Nat. Trust & 
Sav. Ass'n v. Douglas, 105 F. (2d) 100, seems 
to have been decided on the ground that 
production of the documents in Washington 
was unreasonable and the documents were 
not sufficiently specified. In re American 
Sugar Refining Co., 178 F. 109, the period 
covered was at least 9 years and many de- 
mands were not specific. But see United 
States v. American Tobacco Co., 146 F. 557, 
opinion by same judge. 


The time covered by the subpoena must 
be reasonably limited and the subject matter 
of the documents called for must be speci- 
fied with reasonable particularity. This 
subpoena reaches back 26 years in most in- 
stances and in some cases as far back as 
1901—periods of 26 and 46 years, respec- 
tively. In justification for these long ex- 
tended periods, it is the government’s claim 
that the coverage time proposed is reason- 
able and necessary because of the previous 
record of the Company as an offender against 
the Anti Trust Laws. It does appear that 
on February 1, 1921, a Decree of Dissolu- 
tion and Injunction was entered against this 
Company in an action brought for monop- 
olization of the manufacture, sale and dis- 
tribution of photographic supplies. The Decree 
of that date contained this clause “but noth- 
ing herein shall prevent the defendants, or 
either of them, from requiring patents, proc- 
esses, formulas, trade marks or retail stores 
or stockhouses dealing in photographic 
products for the development of its business 
in good faith, and not for the purpose of 
creating an unlawful monopoly.” In 1926, 
1929, 1935 supplemental Decrees were en- 
tered construing and modifying the Decree 
of February, 1921. The foregoing modifica- 
tions were made at request of the Company. 
Further, the Federal Trade Commission 
heretofore prosecuted two Administrative 
proceedings against the Company for vio- 
lation of Anti Trust Laws. One of these 
suits related to unfair methods of competi- 
tion against an association of manufactur- 
ers. This proceeding was instituted some 
time prior to 1925. The more recent viola- 
tion involved the Miller-Tidings amendment 
to the Sherman Act, and the question was 
whether color film products of the Com- 
pany were in free and open competition 
with black and white film. It was held that 
the Company could not avail itself of the 
amendment. This arose about 1946. 


We have heretofore pointed out that in 
certain of the foregoing cases the subpoena 
has been approved in part and quashed in 
part and in certain of these cases the pro- 
visions of particular paragraphs have been 
stricken or changed. 
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[Subpoena as Hereinafter Approved Will Be 
Reasonable] 


The subpoena is composed of twenty sep- 
arately numbered paragraphs with numerous 
sub-paragraphs. Some of these are extremely 
broad and together call for the production 
of many thousands of papers and docu- 
ments. Some are insufficiently described 
and the production would require an enormous 
amount of research by the Company and 
cast an unreasonable burden on it. But the 
fault in the foregoing respects does not con- 
demn the entire subpoena. The good can 
be separated from the bad. The govern- 
ment has the authority to make its proposed 
investigation. We think the subpoena as 
hereinafter approved will be reasonable in 
its requirements, sufficiently specific and not 
unduly burdensome. 


“A peculiarity of the subpoena “duces tecun’ 
is that, in the nature of things it must 
specify, with as much precision as is fair 
and feasible, the particular documents desired 
* * *” Wigmore on Evidence, Vol. 4, 2d 
Ed., sec. 2200 and 1934 supplement; see 
cases cited. But “The papers are required 
to be stated or specified only with that de- 
gree of certainty which is practicable con- 
sidering all the circumstances of the case 
** *” United States v. Babcock, 3 Dill 566, 
Fed. 1876, cited in Wigmore, supra. In re 
Bornn Hat Co., 184 F. 506; United States v. 
Terminal R. Assn, 154 F. 268. Silverthorne 
Lumber Co. v. United States, 251 U. S. 385, 
cited by the Company herein, has no appli- 
cation, involving as it did the question of the 
use of documents illegally seized. Nor can 
we say that this investigation is “A direct 
fishing expedition into private papers on the 
possibility that they may disclose evidence 
of crime” as said in Federal Trade Comm. v. 
American Tobacco Co., 264 U. S. 298. 

We do not see why this subpoena should 
be allowed covering, as proposed, a period 
of at least 25 years. We do not think that 
the prior actions and proceedings brought 
against the Company are sufficient justifi- 
cation for such coverage. There are certain 
demands in the subpoena, however, which 
we believe should be permitted to stand, cov- 
ering a petiod of upwards of 10 years, 
but the most of the demands, it is believed, 
should be limited to a period of 10 years. 
Under usual circumstances we think the 
period of 10 years might seem too long. A 
10-year period is longer than that allowed 
in numerous of the cases hereinbefore cited. 
Except as hereinafter indicated, the coverage 
should extend from January 1, 1937, to this 
date. A reason for this extended period is 
the fact that it includes the period of World 
War II during which the Company was 
engaged largely in the production of mate- 
rials for use in connection with the war, and 
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we well may say that during the period of 
this war the material claimed to be necessary 
to this investigation would probably be less 
than in other years. Further, it is seen that 
numerous of the documents sought in sev- 
eral of the demands for production date 
from a period from in or about 1937. The 
Company’s Reply Memorandum says “Un- 
der the circumstances, an inquiry earlier 
than 1935 could not possibly be reasonably 
necessary.” (p. 7.) 

We do not need to conclude the govern- 
ment entirely by this limitation. If it is 
made to appear to the Court during the in- 
vestigation that it is essential that docu- 
ments and papers of earlier dates be produced 
to connect up the investigation, an applica- 
tion for an additional subpoena may be 
made. It was said in Bank of American Nat. 
Trust & Sav. Ass'n v. Douglas, supra, “Doubt- 
less many, if not all of these documents, 
may ultimately be required * * *.” So, 
here, it is quite possible these earlier papers 
and documents may be required. 


[Subpoena Quashed in Part, Modified and 
Amended| 


We are of the opinion that certain parts 
of the subpoena should be quashed and oth- 
ers modified or amended as hereinafter indi- 
cated. We have carefully considered each 
demand in the subpoena, and a ruling as to 
each will be separately made. The Company 
does not particularly stress objections to 
Paragraphs 1-4 and 6-9 of the subpoena. It 
Says (Such paragraphs aso) 1 sand 2 
through 19 which constitute the heart of 
the subpoena * * *, are, however, treated 
(by movant) with a broad brush.” (Reply 
Memorandum, p. 8.) “These paragraphs (5, 
11, 12, 13, 16, 17, 18, and 19) are the very 
essence of this subpoena.” (Main Brief, p. 


15.) 


[Holding of Court as to Each Paragraph] 


The conclusions with reference to the 
various paragraphs are as follows: 


Paragraph 1. Motion to quash denied. 
The demand is specific and reasonable. This 
paragraph is allowed though the coverage 
exceeds 10-year period. 


Paragraph 2. Motion to quash denied. 
The demand is reasonable and specific. The 
coverage of years as therein included is 
allowed. 


Paragraph 3. Motion to quash is denied. 
The demand is reasonable and the papers 
sought are sufficiently specified. 

Paragraph 4. Allowed as covering only a 
period commencing January 1, 1937. Under 
this allowance the coverage period is for 2 
years only but, as hereinbefore stated, ne- 
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cessity may later be shown for production 
of documents of an earlier date. Motion to 
quash denied. 


Paragraph 5. Allowed, as covering only 
a period commencing January 1, 1937, and 
subject to modification as hereinafter indi- 
cated. This paragraph, as do the preceding 
ones, relates to the matter of market con- 
trol. We do believe, as said by the Com- 
pany, the subpoena should have stated more 
specifically the names of the manufacturer 
or manufacturers by whom any “actual or 
estimated volume of production” was sent. 
This part of the paragraph is too broad and 
places too much of a burden on the Com- 
pany. While “photographic” material is a 
broad term, its meaning and inclusion must 
be well known to the Company. 


Paragraph 6. Allowed. Motion to quash 
denied. 


Paragraph 7. Allowed as covering only 
a period from January 1, 1937, through 1938. 
This allowance is subject to later showing 
a Pe of these reports, etc., prior to 
937. 


Paragraph 8. The materiality of this de- 
mand is not apparent at this time. Motion 
to quash granted. 


Paragraph 9. Allowed. Motion to quash 
denied. 


Paragraph 10. Allowed, as covering a 
period commencing January 1, 1937. 


Paragraph 11. Allowed, except that cov- 
erage is limited to period commencing Jan- 
uary 1, 1937, and except that the words “and 
notices of changes in published lists, dis- 
count schedules, terms of sale” are to be 
stricken as surplusage. 


Paragraph 12. Allowed in so far as the 
demand is for written contracts and agree- 
ments only for the period commencing Jan- 
uary 1, 1937, relating only to subdivisions 
(a), (d), (e), (f), (g), and (j). The other 
subdivisions are directed to be quashed, 
because they are too broad, and we think 
are largely covered by other paragraphs. 
In any event later production may be re- 
quired upon making of proper proof. Fur- 
ther, the words “and all writings recording 
or reflecting oral or implied agreements, ar- 
rangements, or understandings” are too broad, 
too burdensome upon the Company and are 
too indefinite. 


Paragraph 13. Allowed in so far only as 
the direction is made to the production of 
written contracts, agreements, conveyances, 
assignments and other written instruments 
referring or relating to the subjects stated 
in each section of the paragraph in so far 
as said subjects refer to any period from 
January 1, 1937, to the present date, or to 
any date intervening January 1, 1937, and 
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the present. We think the earlier dates in- 
cluded in paragraph 13 are too remote, but 
the relevancy to the investigation may later 
be shown and process issued for the pro- 
duction of these. The paragraph is to be 
understood to be limited to the firms listed 
in the Appendix. 

Paragraph 14. Allowed as to all assign- 
ments of patents therein stated which are 
not recorded in the Patent Office. Some of 
these assignments are described as being 
dated long prior to January 1, 1937, but this 
paragraph should be answered in full. Mo- 
tion to quash is denied. 

_ Paragraph 15. Allowed in so far as the 
licenses granted to the Company and its 
subsidiaries, the cross licenses entered into 
by the Company and its subsidiaries, and 
the licenses granted by the Company and 
subsidiaries to numerous companies or cor- 
porations set forth in Exhibit A, as part of 
the subpoena, bear date on or subsequent to 
January 1, 1937. 

Paragraph 16. Allowed in so far as it 
relates to letters memoranda and reports. 
Subdivision (a) is quashed in so far as it 
directs the production of documents show- 
ing “implied agreements, arrangements, and 
understandings”. Subdivision (b) is quashed. 
This seems sufficiently answered in para- 
graph 13. Subdivision (c) is quashed. The 
governmient should be in a position to pro- 
cure the instruments referred to in this sub- 
division from the named departments and 
agencies named therein. Subdivision (d) 
allowed in so far as it refers to negotiation 
or the termination of certain patent assign- 
ments, licenses and agreements therein spe- 
cified but only in so far as such assignments, 
licenses and agreements bear date from Jan- 
uary 1, 1937. 

Paragraph 17. Is limited in these re- 
spects: to “All letters, * * * reports, * * * 
messages * * * of every kind sent or re- 
ceived by Eastman Kodak Company and 
subsidiaries, * * * to or from any of the per- 
sons, firms, associations, or corporations 
named in the Appendix to this subpoena,” 
since January 1, 1937; that refer or relate to 
the subject matter of subdivisions (a), (e), 
(g), (h), (1), (m), (n), (0), (a), (s), (t). 

Paragraph 18. Quashed. This paragraph 
calls for all types of memoranda, reports, 
communications, etc., drawn up, transmit- 
ted or received by any number of names, 
directors, officers, and employees of the 
Company, which individuals are directors, 
officers, or employees is not shown. This 
paragraph calls for letters, memoranda, 
communications, etc., referring or relating 
to any contracts, agreements and written 
instruments “or any of the oral or implied 
agreements, arrangements, and understand- 
ings specified in paragraphs 12, 13, 14, 15 
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of this subpoena, and in sub-paragraph d of 
paragraph 16 of this subpoena.” Further, 
it calls for all such letters, memoranda, com- 
munications referring or relating to any sub- 
ject matter enumerated in many of the 
sub-paragraphs in paragraphs 12, 13 and 
17. Again, it calls for this same matter re- 
ferring or relating to sub-paragraph (c) of 
paragraph 16. This sub-paragraph (c) was 
disallowed for reasons hereinbefore stated. 

The requirements of sub-paragraphs 18 
(a) and (b) call for all inter-office communi- 
cations, all minutes of the Company’s subsid- 
iaries relating to the subject matter enumerated 
in paragraphs 12, 13 and 17. Again, the 
documents sought by sub-paragraphs (a) 
and (b) of paragraph 18 are too broad and, 
as proposed, impose an unreasonable burden 
upon the Company. Investigation before 
the grand jury may develop the necessity 
of the production of any of the papers re- 
ferred to in paragraph 18, and if so appli- 
cation can be made to the court for another 
subpoena. 

Further, we should add that this paragraph 
includes a period from January 1, 1921, to 
“date. This, as stated, is believed too long a 
period of coverage. 

Paragraph 19. Allowed, except that docu- 
ments to be produced shali be as of a date 
commencing January 1, 1937. This para- 
graph is far less broad than paragraph 18, 
and it is believed the government is entitled 
to production of the matters referred to in 
sub-paragraphs (a), (b) and (c). The mat- 
ters to which this paragraph relates are 
largely the same as those referred to in sub- 
paragraphs (a), (b) and (c) of paragraph 
18, but these papers or documents sought 
relate to actions by authorized groups of 
the Company rather than from individual 
officers, directors, or employees whose au- 
thority is not shown. 

Paragraph 20. Allowed in so far as it calls 
for copies of records, correspondence and 
writings called for by the subpoena as 
allowed herein. j 

It is understood that the application and 
operation of the subpoena to records and 
documents is to be limited to those of the 
Company in its possession or control at 
Rochester, New York. 

It is further understood that the govern- 
ment will join in reasonable arrangements 
with respect to the time, order or manner of 
production of documents called for by the 
subpoena, and it is understood that meas- 
ures shall be taken which are necessary to 
preserve from exposure documents contain- 
ing military or naval information, if any, 
under security classification. 


An order may be submitted in accord with 
this opinion. 
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[157,563] Serrer, etc. v. Cigarette Service Co. et al.; Serrer, etc. v. Philip Price et al. 


In the Court of Appeals of Ohio. 


No. 20449-20450. April 14, 1947, 


The Ohio “Unfair Cigarette Sales Act,” in fixing the same cost for cash and carry as 
for service wholesalers, is unreasonable, arbitrary, and capricious, tends to fix uniform 
wholesale prices for cigarettes in Ohio, and does not have “a real and substantial relation 
to the object sought to be attained,” namely, the fostering of free, open and fair competi- 
tion in the wholesale marketing of cigarettes; therefore, the Act is unconstitutional. 


For plaintiff: Jones, Day, Cockley & Reavis. 
For defendant: Halle, Haber, Berick & McNulty. 


[Nature of Action] 


Morcan, J.: These two cases were tried 
together and involve the same question. 


In both cases the plaintiff alleged that de- 
fendants are wholesalers of cigarettes and 
are violating the “Unfair Cigarette Sales 
Act” (Sections 6402-10 to 6402-21 G. C,). 
The specific yiolation charged is that de- 
fendants are selling cigarettes at less than 
the “cost to the wholesaler” as defined by 
Sec. 6402-11 G. C. with “intent to injure com- 
petitors, destroy substantially or lessen com- 
petition.” 

The cases were heard in Common Pleas 
Court by his Honor, Judge McNamee, who 
refused the injunction on the ground that 
the “Unfair Cigarette Sales Act” is uncon- 
stitutional. Judge McNamee held that the 
definition of “Cost to the wholesaler” as 
found in Sec. 6402-11 G. C. violates the 
“due process” and “equal protection of the 
law” provisions of the 14th Amendment to 
the Constitution of the United States, and 
Art. I, Sec. 19 of the Ohio Constitution “by 
divesting defendants of property rights in- 
herent in the cash and carry method of 
doing business.” 


Judge McNamee prepared a closely rea- 
soned opinion and this court in affirming 
the judgment might well rest the case on 
his opinion. However, in view of the issues 
submitted and the importance of the case, 
we have decided to make some additional 
observations. 


[“Cost to the Wholesaler’ Defined] 


“Cost to the wholesaler” is defined in 
Sec. 6402-11 (c) G. C. as follows: 


“The term ‘cost to the wholesaler’ shall 
mean the invoice cost of the cigarettes to 
the wholesaler, or the replacement cost of 
the cigarettes to the wholesaler within 
thirty days prior to the date of sale, in 
the quantity last purchased, whichever is 
lower; less all trade discounts except cus- 
tomary discounts for cash; to which shall 
be added a wholesaler’s mark-up to cover 
in part the cost of doing business, which 
wholesaler’s mark-up, in the absence of 
proof of a lesser cost of doing business 
by the said wholesaler as evidenced by 
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the standards and methods of accounting 
regularly employed by him in his alloca- 
tion of overhead costs and expenses, paid 
or incurred, including without limitation, 
labor, salaries of executives and officers, 
rent, depreciation, selling costs, mainte- 
nance of equipment, delivery, delivery 
costs, all types of licenses, taxes, insur- 
ance and advertising, shall be two per 
centum of said invoicé cost of the ciga- 
rettes to the wholesaler, or of the replace- 
ment cost of the cigarettes to the wholesaler 
within ‘thirty days prior to the date of 
sale,in the quantity last purchased, which- 
ever is lower, less all trade discounts ex- 
cept customary discounts for cash.” 

Sec. 6402-12 (a) G. C. provides as follows: 


“Tt shall be unlawful for any retailer 
with intent to injure competitors, destroy 
substantially or lessen competition, to ad- 
vertise, offer to sell or sell at retail, ciga- 
rettes at less than cost to the retailer, or 
any wholesaler, with intent to injure com- 
petition, destroy substantially or lessen 
competition, to advertise, offer to sell or 
sell at wholesale cigarettes at less than 
cost to the wholesaler and such retailer or 
wholesaler shall be guilty of a misde- 
meanor and punishable, by a fine of not 
more than five hundred dollars.” 


Accordingly, the statutory formula for de- 
termining cost to the wholesaler is invoice 
price, less trade discount, plus two percent 
mark-up, unless the wholesaler furnishes 
proof that he is doing business at a lesser 
cost. 


Inasmuch as cigarettes are sold by the 
leading manufacturers to all wholesalers at 
a list price of $6.81 per thousand, less a ten 
percent trade discount, the cost per carton 
of 200 cigarettes fixed by the statutory for- 
mula plus tax is $1.4403 per carton and is 
the same for all wholesalers. In these cases 
no one of the parties claimed or offered 
proof that their costs were less than $1.4403 
per carton. 


The plaintiff and other wholesalers are 
selling at a price of $1.45 per carton or a 
fraction less than one cent above the mini- 
mum price. The defendants since Novem- 
ber 1, 1945, have been and are selling at the 
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price of $1.42 per carton to their “cash and 
carry’ customers. This is two cents and a 
fraction below the minimum price provided 
in the “Unfair Cigarette Sales Act.” 

The plaintiff is a service” wholesaler and 
the defendants are “cash and carry’ ” whole- 
salers. By “service wholesaler” is meant 
one who hires salesmen, advances credit 
and makes deliveries to customers. A “cash 
and carry wholesaler” does not render these 
services, 

It is obvious that the additional services 
rendered by the “service” wholesaler in- 
creases his costs over a “cash and carry” 
wholesaler. The record shows that this in- 
crease amounts roughly to two cents per 
carton. It is the position of the defendants 
that they would not be in a competitive posi- 
tion with the plaintiff unless they are in a 
position to offer on their part some com- 
pensating advantages for their failure to 
render the services. The only compensating 
advantage is in a reduction in price. 


For three years prior to November 1, 
1945, all of the wholesalers in the Cleveland 
area, including the defendants, were selling 
cigarettes at the price of $1.45 per carton. 
During the war years the market for ciga- 
rettes was a seller’s market and usually a 
plentiful supply could not be obtained at any 
price. Prior to the war these “cash and 
carry’ wholesalers were pricing cigarettes 
from one to three cents per carton below 
“Service” wholesalers. 


[Lower Court Found Intent to 
Lessen Competition] 


Judge McNamee found that the plaintiff 
had established by proof that the defendants 
reduced their price from $1.45 to $1.42 per 
carton of cigarettes “with intent to injure 
competitors, destroy substantially and lessen 
competition.” This finding was based prin- 
cipally on the evidence of J. G. Ollendorf. 
Secretary of The Ohio State Association of 
Tobacco Distributors, who testified to a 
conversation he had with the defendant, 
Price, in November, 1945, in which Price 
had referred to the sale by Serrer, the plain- 
tiff, of some cigarette vending machines to 
a Mr. Golden and that Golden had pur- 
chased a wholesale distributing place on 
Woodland Avenue. Price stated that Golden 
was “a pup who had now grown to be a 
dog and he was not going to permit the dog 
to bite him.” Although | this conversation 
was in November, 1945, the incident re- 
ferred to had occurred a number of years 
before. 

While we accept the finding by Judge 
McNamee that the reduction by the defend- 
ant in November, 1945, of his price from 
$1.45 to $1.42 a carton was aimed at one of 
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Price’s competitors, the record shows that 
this was not the only reason and in fact not 
the principal reason for the price reduction. 
The plaintiff himself testified: 


“Q. The fact is, of course, that in all 
your years of dealing in this business you 
had to compete with cash and carry 
wholesalers, especially Cigarette Service 
Company that does a cash and carry 
business, isn’t that so? 


A. That is right. 


Q. And the cash and carry wholesaler 
can undersell you, isn’t that a fact? 


A. Yes. Yes, I presume they could. 


©. He doesn’t have to pay a salesman 
any share of profits? 


A. That is right. 


OQ. Nor make any deliveries or collect 
or give credit? 

A. No, sir. 

Q. And you had to contend with that 
in your business, as a matter of general 
practice, for years? 

(AP EN eS asin 


The reasons assigned by defendant for re- 
ducing his price to $1.42 per carton in No- 
vember, 1945, were (1) because the chain 
stores after V-J Day announced a cut to 
$1.50 per carton and defendant’s customers 
asked for a cut in the wholesale price to 
enable them to meet this competition and 
(2) because service wholesalers offered de- 
livery at $1.45 and retailers did not see a 
reason for wasting time and gasoline to 
come to defendant and pick up the mer- 
chandise for the same price. 

J. G. Ollendorf above referred to, is Sec- 
retary of the Ohio State Association of To- 
bacco Distributors. This is the official or- 
ganization of the Tobacco Distributors, and 
is comparable to the one referred to in the 
case of Rayes v. Lane Drug Company, 138 
©. S. 401. Im this action there was an 
attempt to enforce a contract which the 
cigarette jobbers or wholesalers had entered 
into with retailers to fix the retail price for 
the sale of substantially all brands of ciga- 
rettes sold within the state. The Supreme 
Court held that this contract was not per- 
mitted under the Ohio Fair Trade Act, Sec. 
6402-2 to 6402-9 G. C. The purpose of that 
Act according to the court was to “allow 
the manufacturer or distributor of a com- 
modity of standard quality bearing a trade- 
mark, brand or name, to protect his particular 
property from being sold at indiscriminate 
prices. Therefore, a contract to effect that 
purpose must be ‘vertical in character and 
not horizontal.’ * * a Contracts of the latter 
type are price-fixing in effect and are for- 
bidden | by the statutes of this and other 
states.” 
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It is a significant coincidence that the 
case of Rayes v. Lane Drug Co., supra, was 
decided on June 25, 1941 and that the “Un- 
fair Cigarette Sales Act” which is the basis 
of the action in the instant case was en- 
acted on August 27, 1941, or two months 
and two days afterwards. 


[Act Fosters Maintenance of 
Uniform Price] 


Sales Acts to prevent the sale of goods 
below cost, where sustained, have been sus- 
tained generally on the ground that such 
acts tend to prevent the creation of monopo- 
lies and to foster free, open and fair compe- 
tition. The effect of a decree for plaintiff 
in this case would be to compel defendants 
to sell at not less than $1.4403 per carton or, 
to avoid fractions, at $1.45 per carton. In 
other words, a decree for plaintiff would 
compel the only wholesaler in this region 
which is selling below $1.45 per carton to 
desist and to join the procession. Thus, an 
act which can be defended only on the basis 
that it prevents monopoly and fosters compe- 
tition is twisted to accomplish the direct 
opposite, namely, the sale of cigarettes at 
wholesale in Ohio at a uniform price. 


This result is so at variance with the true 
purpose and intent of price control statutes 
that the plaintiff hesitates to support it with 
all its implications. The plaintiff in his 
reply brief states that there is nothing in the 
act which if properly construed would deny 
to a “cash and carry’ wholesaler any over- 
head cash advantage which he may have 
over his competing “service” wholesalers. 
This construction would permit the defend- 
ants to sell at $1.43 per carton or two cents 
below the price of the “service” wholesaler. 
The plaintiff, however, was unwilling to 
take this position finally, because in the next 
sentence of his brief he returns to his origi- 
nal proposition “that the Act is still valid 
even if it be so construed as to deny to a 
cash and carry wholesaler his overhead cost 
advantage over competing service wholesal- 
ers.” That is, plaintiff’s position is that the 
Act is still valid even if the defendants under 
it would be required to sell at the price at 
which all of the members of the Ohio Asso- 
ciation of Tobacco Distributors are now 
selling, namely, $1.45 per carton. 


It is our opinion that under the statute, if 
it be held constitutional, defendants cannot 
sell below $1.4403 per carton. 

Plaintiff bases his suggestion that the 
defendants might be able to sell at $1.43 per 
carton, on Section 6402-15 G. C. which pro- 
vides: 

“Any retailer or wholesaler, may adver- 

tise, offer to sell, or sell cigarettes at a 

price made in good faith to meet the 
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prices of a competitor, who is selling the 
same article at cost to him as a wholesaler 
or retailer.” 


This section permits a wholesaler “to 
meet the price of a competitor,” but wipes. 
out any cost advantage that cash and carry 
wholesalers would otherwise have and also 
denies to the public the benefit of a reduc- 
tion in price amounting to substantially two 
cents per carton, by dealing with cash and 
carry wholesalers: 

Judge McNamee’s opinion on this point 
is quite pertinent. 


“Concededly, a Cash and Carry Whole- 
saler’s cost of doing business is less than 
that of a Service Wholesaler. This differ- 
ential in cost enables a Cash and Carry 
Wholesaler, in the absence of statutory 
regulations, to undersell a Service Whole- 
saler who employs salesmen, delivers mer- 
chandise and extends credit. Where 
commodities of standard quality, such as 
leading brands of cigarettes, are the sub- 
ject of competition, a Service Wholesaler 
relies upon the appeal of service for the 
procurement of business. His competitive 
advantage in this regard is equalized by 
a Cash and Carry Wholesaler’s ability to 
sell at a lesser price. A regulatory statute 
which operates unfairly to disturb this 
balance is unreasonable and discrimina- 
tory. * * * Thus, higher cost service 
wholesalers are placed on a parity with 
low cost cash and carry wholesalers in 
the important matter of a legal minimum 
sales price. The natural competitive ad- 
vantage resulting from lower prices, based 
upon lower costs, is destroyed.” 


The question under consideration was 
considered in the case of Florida Drv Clean- 
ing & Laundry Board v. Everglades Laundry 
Company, 188 So. 380 (Fla.) where the con- 
stitutionality of a Florida statute regulating 
the laundry business was under attack by 
certain cash and carry laundries. Under the 
Florida Act an administrative board was 
empowered to fix prices in the laundry 
business. 


“There is a distinct difference between 
delivery and the cash and carry aspect of 
the laundry and dry cleaning business. 
The manner and cost of administration in 
each is materially different and those who 
prefer to patronize the cash and carry 
business are entitled to the advantage of 
this difference. In fixing a schedule of 
prices, it is the duty of the Board in the 
interest of the public to take into con- 
sideration these elements and establish a 
differential in charges between the two 
methods accordingly. If they fail in this, 
they may be required by the law as here 
quoted to do so.” 
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In the Ohio “Unfair Cigarette Sales Act” 
no administrative board is created to deter- 
mine costs, but costs are determined by the 
formula contained i in the statute. The failure 
of the statute to take account of the funda- 
mental differences between the cost of cash 
and carry wholesalers and wholesalers who 
hire salesmen, extend credit and make de- 
liveries, presents the same situation as would 
have been presented in the Florida case if 
the administrative board in its regulations of 
the laundry business in Florida had failed 
to take account of these important differ- 
ences. 


[History of Minimum Price Laws] 


The law in respect to fixing minimum 
prices and preventing price cutting is in the 
process of development. In the case of Dr. 
Miles Medical Company v. John D,. Park & 
Sons Co., 220 U. S. 373, decided in 1911, the 
medical company attempted to establish 
minimum prices at which sales should be 
made by its vendees and by all subsequent 
purchasers. The court held that the attempt 
amounted to a restraint of trade and was 
invalid both at common law and so far as 
it affected interstate commerce under the 
Sherman Anti-Trust Act of July 2, 1890. 
The court said at page 408: 


“But agreements or combinations between 
dealers having for their sole purpose the 
destruction of competition and the fixing 
of prices are injurious to the public inter- 
est and void.” 

Later in a number of states, laws were 
enacted comparable to the Ohio Fair Trade 
Act, Sections 6402-2 to 6402-9 incl. G. C., 
giving owners of goods protected by a trade 
mark the right to fix resale prices of such 
commodities. The validity of the IlJinois 
Act was challenged in the case of Old Dear- 
born Distributing Co. v. Seagram Distilleries 
Corp., 299 U. S. 183 (1936), and the validity 
of the Act was upheld. Since the decision in 
the Old Dearborn Company case a number 
of other states have passed similar laws. 

Considerable impetus to legislation fixing 
prices and prohibiting sales below cost was 
given by the decision of the supreme court 
in the case of Nebbia v. New York, 291 U. S. 
502. 

In 1933 the State of New York passed 
the “Milk Control Law” creating a Milk 
Control Board to fix the price of milk in 
New York, the power of the Board to end 
on March ai 1934. The primary purpose of 
the bill was to secure fair prices for pro- 
ducers of milk. It was made unlawful for a 
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milk dealer to sell or buy or offer to sell or 
buy milk at any price less or more than the 
price fixed by the Milk Control Board. The 
Milk Control Board fixed a price of ten 
cents per quart for sales by a distributor to © 
a consumer, and nine cents by a store toa 
consumer. 


It is interesting to observe that in fixing 
the price of milk in New York, the Milk 
Control Board made a distinction between 
delivery distributors and “cash and carry” 
stores. The court said at page 530: 


“Tn the order of which complaint is made, 
the Milk Control Board fixed a price of 
ten cents per quart for sales by a dis- 
tributor to a consumer, and nine cents by 
a store to a consumer thus recognizing 
the lower costs of the store, and endeavor- 
ing to establish a differential which would 
be just to both.” 


Nebbia was the proprietor of a grocery 
store in Rochester and was convicted of 
violating the Board’s order. He claimed 
that the statute and order contravened the 
equal protection clause and the due process 
clause of the 14th Amendment to the Con- 
stitution of the United States. 


The court by a five to four decision, sus- 
tained the conviction, thus affirming the 
constitutionality of the Act. The court held 
(syllabus 5): 


“The due process clause of the Fourteenth 
Amendment conditions the exertion of regu- 
latory powers by requiring that the end 
shall be accomplished by methods con- 
sistent with due process, that the regula- 
tion shall not be unreasonable, arbitrary 
or capricious, and that the means selected 
shall have a real and substantial relation 
to the object sought to be attained.” 


[Act Held Unconstitutional] 


For the reasons stated it is our opinion 
that the Ohio “Unfair Cigarette Sales Act” 
in fixing the same cost for cash and carry 
as for service wholesalers is “unreasonable, 
arbitrary and capricious” and also tends to 
fix uniform wholesale prices for cigarettes 
in Ohio and accordingly does not have “a 
real and substantial relation to the object 
sought to be attained” namely, the fostering 
of free, open and fair competition in the 
wholesale marketing of cigarettes. 


[Judgment Affirmed] 


The judgment df the Court of Common 
Pleas is therefore affirmed. 
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[7 57,564] United States v. Griffith Amusement Company, et al. 


In the United States District Court for the Western District of Oklahoma. October 
9, 1946. 


The acts and conduct of defendant motion picture exhibitors, as shown by evidence 
of the acquisition and operation of theaters, possession of circuit buying power, and pro- 
visions of contracts with distributors, do not justify an inference of conspiracy to control, 
stifle competition in, or create a monopoly in the exhibition of motion picture films, in 
violation of the Sherman Act. 


If such an inference were justified, it would not control over positive and direct 
testimony of witnesses to the contrary. 


Buying power alone, resulting from thrift, fair dealing and industry, is insufficient 
to justify the inference that a combination or conspiracy exists to restrain trade or create 
a monopoly. The evidence fails to establish a conspiracy to use such buying power to 


achieve such results. Mere size or the existence of unexerted power is not an offense. 
See the Sherman Act annotations, Vol. 1,  1220.273, 1610.319. 


Nature of Action 


[Digest] On April 28, 1939, the United 
States of America filed its complaint against 
the defendants Griffith Amusement Com- 
pany, Consolidated Theatres, Inc., R. E. 
Griffith Theatres, Inc., Westex Theatres, 
Ines CaaGritith, shi ele Giithehye eres 
Griffith, Paramount Pictures, Inc., Metro- 
Goldwyn-Mayer Distributing Corporation of 
Texas, Loew’s Incorporated, RKO Radio 
Pictures, Inc., Vitagraph, Inc., Universal 
Film Exchanges, Inc., Twentieth Century- 
Fox Film Corporation, Twentieth Century- 
Fox Film Corporation of Texas, United 
Artists Corporation, and Columbia Pictures 
Corporation, alleging violations of Sections 
1 and 2 of Title 15 U. S. C. A., the Sherman 
Anti-Trust Act, and seeking relief under 
Section 4 thereof. Prior to the trial of the 
cause, the action was dismissed as to all 
of the defendants except Griffith Amuse- 
ment Company, Consolidated Theatres, 
Inc., R. E. Griffith Theatres, Inc., Westex 
Theatress Inc: Ua CuGritth bie ls Grititin 
and R, E. Griffith, Defendant R. E. 
Griffith died in 1943 and the action was not 
revived against his personal representatives 
or his estate. 


Violations Charged 


On motion of the plaintiff, paragraphs 44 
to 48, inclusive, were stricken from the com- 
plaint leaving paragraphs 39, 40, 41, 42, 43, 
49, and 50, which charge violations of the 
Sherman Anti-Trust Act. All of the de- 
fendants remaining in the case are what are 
known in the moving picture industry as 
exhibitors. The alleged violations follow: 


39. For the past five years the defend- 
ant exhibitors have continuously combined 
with each other and with each of the de- 
fendant distributors to unreasonably re- 
strain interstate trade and commerce in 
motion picture films and to monopolize 
and attempt to monopolize the first and 
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second run exhibition of feature pictures 
and the operation of first and second run 
theatres in the Griffith towns in violation 
of Sections 1 and 2 of the Sherman Act, 
in the following manner: 

40. Said exhibitors have refrained from 
competing with each other in the acquisi- 
tion and operation of motion picture thea- 
tres in said towns pursuant to express or 
implied agreements to allocate said terri- 
tory between them. 

41. During each of the past five years 
said exhibitors have collectively con- 
tracted with each of the defendant dis- 
tributors for all of the feature pictures 
annually required for exhibition at all of 
the theatres operated by them in said 
towns, in advance of the production and 
distribution of such feature pictures and 
before such feature pictures or any of 
them, have been offered to any other 
exhibitor in said towns, with the purpose 
and effect of controlling and monopolizing 
the supply of feature pictures available for 
exhibition in said towns. 

42. By said contracts said exhibitors 
have combined with each other to compel 
each of the defendant distributors to grant 
to all of them in all of said towns the fol- 
lowing exclusive privileges during the 
entire time they have operated theatres 
in said towns: (a) The exclusive privi- 
lege of selecting from the feature pictures 
released by said distributors such feature 
pictures as said exhibitors deemed suit- 
able for exhibition in said towns, as and 
when prints thereof became available, be- 
fore said pictures were released to any 
other exhibitors in said towns. (b) The 
exclusive privilege of receiving clearance 
on said feature pictures over competing 
theatres in said towns. 


43. The foregoing exclusive privileges 
have enabled the defendant exhibitors to 


Copyright 1947, Commerce Clearing House, Inc. 


5-16-47 
Report 113 


unreasonably restrain, suppress, and en- 
tirely eliminate the competition offered 
by other theatre operators in said towns 
in the licensing and exhibition of feature 
pictures by: (a) Preventing them from 
obtaining enough first-class pictures for 
exhibition on any run to operate their 
theatres successfully. (b) Forcing them 
to maintain admission prices higher than 
those warranted by the quality of the en- 
tertainment they were able to offer; that 
is, feature pictures previously exhibited 
or rejected by the defendant exhibitors. 
(c) Preventing them from showing any 
feature pictures released by the defendant 
distributors with first-run clearance in 
any of said towns. (d) Preventing them 
from exhibiting any feature pictures re- 
leased by the defendant distributors with 
second-run clearance in any of said towns 
where any of the defendant exhibitors 


operate one or more second-run theatres. 


49. Each of the defendant exhibitors 
is what is commonly referred to in the 
motion picture industry as a circuit of 
theatres. As a result of the acquisition 
and operation of numerous theatres as 
hereinbefore alleged, the said exhibitors 
and each of them have obtained what is 
commonly referred to in the motion pic- 
ture industry as circuit buying power. 
Said circuit buying power has enabled 
them and each of them to obtain the ex- 
clusive privileges herein before recited 
from the defendant distributors. Said 
circuit buying power has further enabled 
them and each of them to demand and 
receive from all distributors of motion 
pictures more favorable rental terms in li- 
censing their motion pictures than can 
be obtained by competing individual ex- 
hibitors. 

50. Said circuit buying power is now 
so great that its continued existence will 
tend to subject competing exhibitors in 
the Griffith Towns to other and additional 
restraints in violation of the Sherman 
Act, even if the foregoing restraints are 
enjoined, unless said circuit buying power 
is eliminated. 


General Denial by Defendants 


The defendants deny generally these alle- 
gations and upon the issues thus joined the 
cause was tried to the court. 


Contentions of Government 


Stated briefly, the contentions of the 
United States are: (1) that defendants se- 
cured, through acquisition of financial in- 
terests in competing theatres and by 
management agreements with them, a film 
purchasing power far greater than that pos- 
sessed by any of its local competitors; (2) 
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that this power was used to secure contracts 
for exhibition rights to the films of the major 
distributors, which gave defendants an un- 
reasonable control over the licensing of such 
film to others in numerous towns in the 
states involved; (3) that this control was 
used to absorb or otherwise eliminate a 
number of actual and potential competitors; 
and (4) that the acquisition of such power 
by concerted action, apart from its illegal 
use, constitutes a violation of the Sherman 
Act 


Contentions Rejected 


_In disposing of the Government’s conten- 
tions, the Court considers and discusses 
three propositions. 


Inference of Monopoly Not Justified 


First: Are the acts and conduct of de- 
fendants, as shown by the evidence, in the 
acquisition and operation of their theatres 
in connection with their buying power, and 
the provisions of their contracts with dis- 
tributors, such as to justify the inference that 
a conspiracy or combination exists upon the 
part of defendants to control the exhibition 
of motion picture films, or unreasonably to 
restrain trade in such products, or to stifle 
competition in such products, or to create 
a monopoly in the exhibition of motion pic- 
ture films in the towns in the territory cov- 
ered by the complaint, in violation of the 
Sherman Act? 


The Court answers this question in the 
negative, stating that the evidence discloses 
that defendants took advantage of the op- 
portunities afforded them in the ordinary 
course of dealing, That was their privilege 
and there was nothing illegal about it, mere- 
ly because they represented large interests 
or were able to make large deals. The evi- 
dence shows that the licensing was all 
arrived at by barter and trade, and the 
exhibitors all placed upon the same footing. 
Where a conspiracy is charged it is the duty 
of the Court to scrutinize and consider care- 
fully any and all transactions that would 
throw any light upon the issue, and where 
the evidence consists of written agreements, 
those agreements and the circumstances 
surrounding their execution should be con- 
sidered carefully. But when that is done 
and no serious fault is found in the instru- 
ments, then it is not the duty of the Court 
to speculate and guess as to what could be 
done or what might be done, or the effect 
that might be accomplished under the agree- 
ment when the possible purpose was totally 
foreign to what the parties expressed in the 
agreement. 


The evidence fails to disclose that there 
was any intent on the part of the defendants 
to control, stifle competition in, or monopo- 
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lize the industry in the territory, or unrea- 
sonably to restrain interstate distribution of 
motion picture films. 


Positive Evidence Shows No Monopolisiic 
Purpose 


Second: If the Court would be justified 
in concluding that such an inference could 
be drawn, would the Court be further justi- 
fied in concluding that such an inference 
should control over the positive and direct 
testimony of witnesses to the contrary? 


This question also is answered negatively, 
the Court finding that the positive testimony 
concerning the transactions and conduct of 
the parties is that no combination, under- 
standing or agreement between them had for 
its purpose the control of the exhibition of 
motion picture films by any of the defend- 
ants, or any unreasonable restraint in trade 
in the product, or the stifling of competition 
on the part of defendants and the distribu- 
tors. 


Monopoly Cannot Be Inferred From Buying 
Power Alone 


Third: Is buying power alone, resulting 
from thrift, fair dealing and industry, sufh- 
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cient to justify the inference that a combina- 
tion or conspiracy exists to unreasonably 
restrain trade or create a monopoly in a 
given product, or must it be established by 
a fair preponderence of the evidence that 
a combination or conspiracy exists to use 
such buying power to obtain those specific 
results? 


The court holds that the law does not 
make mere size or the existence of unexerted 
power an offense, but requires overt acts. 


No Evidence That Buying Power Was Exeried 
to Gain Monopolistic Control 


There is nothing in the evidence to justify 
the conclusions (1) that any buying power 
possessed by defendants was ever exerted to 
secure contracts for exhibition rights to 
films which gave defendants an unreasonable 
control in licensing such film to others; 
(2) that the buying power of defendants was 
used to absorb or otherwise eliminate a num- 
ber of actual and potential competitors; or 
(3) that the possession of the power or the 
manner in which it was used constitutes a 
violation of the Sherman Act. 


[7 57,565] Douglas v. Wisconsin Alumni Research Foundation, Standard Brands 
Incorporated, and Gelatin Products Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 46 C 1535. October 9, 1946. 


In a suit for damages under the Sherman Act, charging a combination to restrain 


competition in the production of Vitamin D, defendants’ motion to dismiss the complaint 
is denied. An alternative motion to strike portions of the complaint is disposed of by 
directing plaintiff to file a substituted complaint in a less extended form in conformity 
with the requirements of the Federal Rules of Civil Procedure, and to set forth certain 
allegations with greater particularity. 


See the Sherman Act annotations, Vol. 1, { 1270.151, 1640.121, 1640.614, 1640.619. See 
also cases previously reported at J 54,036, 57,312, and 57,433. 


For plaintiff: Johnson and Wiles, Chicago, Illinois. 


For defendants: Weymouth Kirkland, Howard Ellis, A. L. Hodson and John C. 


Butler, Geo. I. Haight, Lee J. Gary, all of Chicago, Illinois; and Paul Marko, Detroit, 
Michigan. 


[Nature of Action] 
MEMORANDUM AND ORDER 


[Redrafting of Complaint Required] 


2. Upon a consideration of the objections 


CAMPBELL, District Judge: The defendants 
have filed a motion to dismiss, an alterna- 
tive motion to strike portions of the com- 
plaint, and a motion for enlargement of time 
to answer. 


[Motion to Dismiss Denied] 
1. The motion to dismiss is denied. 
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to portions of the complaint raised by the 
motion to strike, although I do not agree 
with all of the defendants’ objections, I think 
that a complete redrafting of the complaint 
in a less extended form in conformity with 
the Rules of Civil Procedure requiring a 
“short and plain statement of the claim” 
would assist both the defendants and the 
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court. For the guidance of the plaintiff, I 
will state my views regarding the defend- 
ants’ objections to the original complaint. 


a—Paragraphs 17 and 18 of the complaint. 


The defendants’ objections are well taken. 
The plaintiff is directed to set forth the time 
within which the conspiracy is alleged to 
1ave been in effect without reference to the 
consent decree heretofore entered in the 
government’s case. 


b—Paragraphs 9, 11, and 12 in their entirety, 
and portions of paragraphs 8, 10, and 13. 


The defendants’ objection is based upon 
the fact that these portions of the complaint 
refer to an alleged general conspiracy by 
the Foundation and its licensees, not all of 
whom are parties to this case. These alle- 
gations will not be stricken as a matter of 
pleading, since under the general law of 
conspiracy the plaintiff may wish to hold 
these defendants liable for acts done by oth- 
ers in pursuance of the conspiracy. How- 
ever, I should add a warning to the plaintiff 
that, if he wishes to show the extent of the 
conspiracy merely to assert the loss of po- 
tential business as the measure of damages, 
there is a point beyond which the loss of 
anticipated profits provable as.a matter of 
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contract law becomes merely the attempted 
computation of speculative damages which 
will not be allowed. 

c—Paragraph 15, and portions of para- 
graphs 16 and 20. 

The defendants assert that these portions 
of the complaint contain, besides specific 
allegations, such general phrases as “other 
unlawful acts” and references to “the co- 
conspirators and others,’ and that these 
general phrases should be stricken because 
they are so vague and indefinite that no 
responsive pleading may be filed thereto. 

The plaintiff is directed to assert with 
greater particularity at least the types of 
“other unlawful acts” and at least the class 
of the “others” (e. g., laboratories, supply 
houses, etc.) who allegedly cooperated with 
the co-conspirators. 

In lieu of ruling upon the motion to strike 
portions of the complaint, I direct the plain- 
tiff to file a substituted complaint within 20 
days, consistent with the views here ex- 
pressed. 

Rule on defendants to answer or other- 
wise plead to said substituted complaint 
within 30 days thereafter. 


[] 57,566] A.P. W. Paper Co., Inc. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


No. 195, Octo- 


ber Term, 1946. Docket No. 20342. Decided April 16, 1947. 
Petition to Review an Order of the Federal Trade Commission. 


In a Federal Trade Commission case based upon an order prohibiting commercial use 
of the Red Cross name and emblem in connection with the sale of paper products, the 
cause is remanded in open court to the Federal Trade Commission to consider the desira- 


bility of modifying the order. 


See Federal Trade Commission Act annotations, Vol. 2, J 6640.10. 
Remanding cause in Federal Trade Commission’s cease and desist order in Dkt. 4747. 


For petitioner: Edward H. Green. 


For respondent: Walter B. Wooden, Associate General Counsel, Federal Trade 


Commission. 


Before Swan, A. N. HAnp and Crark, Circuit Judges. 


Per Curtam: Cause remanded in open 
court to Federal Trade Commission to 


consider the desirability of modifying 


the order. 


[7 57,567] F.L. Mendez & Company v. General Motors Corporation. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


May 8, 1947. 


No. 9200. 


Plaintiff brought suit to recover damages for the allegedly wrongful cancellation of 
plaintiffs franchise to sell automobiles manufactured by defendant, in violation of the 
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Clayton Act. The Court affirms the decision of the District Court that the suit is barred 
by a judgment for defendant in a previous action in which plaintiff alleged that the cancel- 
lation was made pursuant to a conspiracy in violation of the Sherman Act. That the cause 
of action is supported by a different law does not show that a different cause of action is 
declared upon. The number and variety of the facts alleged do not establish more than 
one cause of action so long as their result is the violation of but one right by a single legal 


wrong. 


See the Clayton Act annotations, Vol. 1, J 2023.76, 2024.19. 


For plaintiff: 
For defendant: 


Isadore D. Rosenfeld, Joseph A. Roper, South Bend, Indiana. 
Ferris E. Hurd, Chicago, Illinois; Henry M. Hogan, Detroit, Michi- 


gan; and Henry F. Herberman, New York City. 


Before SPARKS, KERNER, Circuit Judges, and LINDLEY, District Judge. 


[Nature of Action] 


Linpey, District Judge: Plaintiff appeals 
from a judgment dismissing its complaint 
because, as the District Court said, the suit 
is barred by the adjudication in a previous 
action brought by plaintiff against defend- 
ant resulting in a judgment in favor of de- 
fendant. The sole contention of plaintiff is 
that the District Court erred in determining 
that the cause of action in the earlier case 
and that in this case are the same. 


[Allegations of Complaint in Instant Case] 


In its complaint plaintiff averred that it 
had been for more than five years prior to 
July 9, 1937, the owner of a retail automo- 
bile dealership holding a franchise agree- 
ment with defendant’s subsidiary, under 
which it was entitled to purchase from that 
subsidiary Pontiac automobiles and to sell 
them to the public; that this agreement con- 
tained a clause whereby defendant reserved 
the right to cancel the franchise on short 
notice; that on or about April 7, 1937, de- 
fendant, through its subsidiary, cancelled the 
agreement as of July 9, 1937; that said can- 
cellation was wrongful in view of the pro- 
visions of Title 15, USCA, Section 14, in 
that it was occasioned by the fact that plain- 
tiff had entered into an agreement with a 
competitor of defendant whereby plaintiff 
became an authorized dealer in the compet- 
itor’s products although plaintiff's franchise 
agreement with defendant contained no pro- 
hibition against its acting as a dealer in 
competitive automobiles. In other words, 
the complaint was, shortly speaking, a suit 
to recover damages for the allegedly wrong- 
ful cancellation of plaintiff’s franchise to sell 
Pontiac automobiles, in violation of Sec- 
tions 14 and 15 of Title 15 of the USCA, 
commonly known as the Clayton Act. 


[Allegations of Complaint in Earlier Case] 


The complaint in the earlier case recited 
substantially the same facts, except that it 
averred that the cancellation was wrongful 
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in that it was made pursuant to and as a 
part of a conspiracy in restraint of interstate 
commerce as to which defendant had been 
adjudged guilty. Upon this charge, that the 
cancellation was in pursuance of a con- 
spiracy in violation of the Anti-trust Act, a 
verdict for defendant was returned and 
judgment entered in accord with the ver- 
dict. It is obvious, therefore, that in each 
case, plaintiff's right which it claimed had 
been violated grew out of a franchise agree- 
ment with defendant under which it was 
permitted to sell Pontiacs. This right, plain- 
tiff claimed in each case, had been unlaw- 
fully taken from it by defendant, in the 
first case, in pursuance of a violation of 
the Sherman Act and, in the second, through 
violation of the Clayton Act. 


[“Cause of Action” as Involved in Application 
of Principle of Res Judicata| 


We think, in. this situation, there can be 
no question but that the judgment in the 
first case was res judicata of the issues 
raised in the second suit. We are consider- 
ing a question of identity of causes of action. 
As said in United States v. Memphis Cotton 
Oil Co., 288 U. S. 62, 67, “the term ‘cause of 
action’ may mean one thing for one purpose 
and something different for another. It may 
mean one thing when the question is whether 
it is good upon demurrer, and something 
different when there is a question of the 
amendment of a pleading or of the applica- 
tion of the principle of res judicata.” We are 
concerned with the meaning of the term 
here as it is involved in application of the 
principle of res judicata. 


[Definition of “Cause of Action’ 
as Involved Herein] © 


_ Every legally valid cause of action must 
involve a right possessed by the plaintiff and 
a duty devolving upon defendant to observe 
that right; a wrong done by defendant which 
results in a breach of defendant’s duty and 
violation of the right of the plaintiff; a 
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remedial right recognized by the law in 
favor of plaintiff and a corresponding reci- 
procal duty resting on the defendant and 
finally the relief to be rendered by the court. 
Pomeroy’s Code Remedies, Fifth Edition 
(1929), section 347, p. 528. The author con- 
cludes: “every action, however complicated 
or however simple must contain the pri- 
mary right and duty, and the delict or wrong 
combined constitute the cause of action in 
the legal sense of the term.” Thus, where 
in an earlier suit the plaintiff had averred 
personal injury upon his part arising from 
defective appliances and, having lost, sued 
a second time for the same injury but al- 
leged it had been caused by negligence of a 
different character, the Supreme Court, in 
Baltimore S. S. Co. v. Phillips, 274 U. S. 
316, said: “Upon principle, it is perfectly 
plain that the respondent suffered but one 
actionable wrong and was entitled to but one 
recovery, whether his injury was due to 
one or the other of several distinct acts of 
alleged negligence or to a combination of 
some or all of them. In either view, there 
would be but a single wrongful invasion of 
a single primary right of the plaintiff, name- 
ly, the right of bodily safety, whether the 
acts constituting such invasion were one 
or many, simple or complex.” 


In a second attempt to cancel certain 
deeds, where, in a former suit, plaintiff 
had relied upon different grounds for can- 
cellation, the court said, in Vinson v. Gra- 
ham, 44 F. 2d 772: “Ownership of the land 
in controversy was the primary right al- 
leged by Fife. The correlative duty was 
the obligation of the appellees to respect 
that ownership and not to trespass upon 
such land or cloud the title thereto. The 
delict of appellees was the alleged wrongful 
invasion of that right by entering such land, 
removing the natural products thereof, and 
asserting title thereto under an alleged il- 
legal deed. Manifestly, each of the several 
separate and distinct grounds, which would 
render such deed invalid and the occupancy 
and use of such land by the appellees un- 
lawful, would not constitute separate and 
distinct causes of action. They are simply 
the media concludendi or grounds for as- 
serting the right, and they show an invasion 
by a single legal wrong of a single primary 
right, and give rise to but one cause of 
action.” Other cases making similar analysis 
of the meaning and connotation of the term 
“cause of action” are Pavelka v. St. Albert 
Society, 82 Conn. 146, 72 Atl. 725; Columb. v. 
Webster Mfg. Co., 84 F. 592. 


[Plaintiff Seeks Same Result by Different 
Means] 


We think this reasoning directly applic- 
able to the facts here. The primary right 
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of plaintiff alleged to have been injured was 
its contract right to purchase automobiles. 
The wrong of defendant, as asserted by 
plaintiff, was wrongful cancellation of that 
right. The fact that in one case defendant’s 
repudiation of the contract was alleged to 
have been wrongful for one reason and in 
the other for another reason does not alter 
the fact that the cause of action was for the 
same injury,—wrongful cancellation of the 
franchise. Thus, in United States v. Cal- 
iforma & Oregon Land Co., 192 U. S. 355, 
where the United States sought to void the 
patent to certain land on the ground that it 
was excepted from the original grant and 
there had been prior litigation in which the 
Government had unsuccessfully endeavored 
to recover the same land because of the 
failure of defendant to perform a condition 
subsequent attached to the original grant, 
the Supreme Court held that there was 
merely one cause of action, saying: ‘The 
best that can be said, apart from the act 
just quoted, to distinguish the two suits, is 
that now the United States puts forward 
a new ground for its prayer. Formerly it 
sought to avoid the patents by way of for- 
feiture. Now it seeks the same conclusion 
by a different means, that is to say, by evi- 
dence that the lands originally were ex- 
cepted from the grant. But in this, as in 
the former suit, it seeks to establish its 
own title to the fee. * * * the whole tendency 
of our decisions is to require a plaintiff to 
try his whole cause of action and his whole 
case at one time. He can not even split up 
his claim. Fetter v. Beale, 1 Salk. 11; Trask 
v. Hartford & New Haven Railroad, 2 Allen. 
331; Freeman, Judgments, 4th ed. ss. 238, 
241; and a fortiori, he can not divide the 
grounds of recovery.” See also Werlein vw. 


New Orleans, 177 U.S. 390. 


Plaintiff relies upon United Shoe Ma- 
chinery Corporation v. United States, 258 
U. S. 451; Baran v. Goodyear Tire & Rubber 
Co., 256 Fed. 570; United States v. Swift, 
188 Fed. 92; Buckeye Powder Co. v. E. I. 
du Pont de Nemours & Co., 223 F. 881, but 
we think they are not helpful in solution of 
the problem confronting us. In United Shoe 
Machinery Corp. v. U. S., supra, the court 
merely held that prosecution by the Gov- 
ernment for violation of the Sherman Act 
was no bar to a later prosecution for viola- 
tion of the Clayton Act. Obviously the 
Government had a right to complain of 
violation of each of these statutes, for each 
violation constituted a separate offense, a 
breach of a distinct and separate statutory 
duty. We are dealing with a civil suit in 
which the private right of plaintiff has been, 
as it says, unlawfully taken from it. It has 
one right and one only; the right to enjoy 
its contract. It complains of one wrongful 
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act, namely, deprivation of that right. Its 
action is not for recovery under the Sher- 
man Act or for recovery under the Clayton 
Act but for recovery for the wrongful can- 
cellation of its property right. The gist of 
its action is its injury arising from alleged 
wrongful deprivation of its contract right. 

Whether the cancellation was caused by 
any one or more allegedly illegal acts is a 
question which must be litigated and deter- 
mined fully in one suit and not in separate 
suits. “It is not uncommon that a single 
cause of action in tort will rest both on omis- 
sion of a statutory duty and on common law 
negligence; the two bases do not necessarily 
multiply the causes of action.” Chase Se- 
curtties Corp. v. Donaldson, 325 U. S. 304. 
“That the cause of action is supported by a 
different law, or by application of different 
principles, under the amendment, does not 
show that a different cause of action is de- 
clared upon.” Seaboard Airy Line Ry. v. 
Koennecke, 239 U. S. 352, 354, 36 S. Ct. 126, 
60 L. Ed. 324; Clinchfield R. Co. v. Dunn, 
40 F. 2d 586, 587. See also Werlein v. New 
Orleans, 177 U.S. 390. 


[Test of Identity of Proof Not Applicable] 


Plaintiff relies upon the test, sometimes 
applied, of identity of proof, that is, that 
only if the same evidence will sustain both 
actions will the doctrine of res judicata apply, 
and refers to various decisions applying that 
rule. We think this is not the applicable 
test under any and all circumstances. Thus 
in Baltimore S. S. Co. v. Phillips, 274 U. S. 
316, the court said: “A cause of action does 
not consist of facts, but of the unlawful 
violation of a right which the facts show. 
The number and variety of the facts alleged 
do not establish more than one cause of 
action so long as their result, whether they 
be considered severally or in combination, 
is the violation of but one right by a single 
legal wrong.” In Umited States v. United 
States Gypsum Co., 51 F. Supp. 613, the court 
said: “These decisions put it beyond doubt 
that where in two successive actions, be- 
tween the same parties it is sought in the 
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second to defeat, upon the ground that the 
causes of action are different, a plea of 
res judicata based upon the first, the test 
of identity, 7. e., whether the same evidence 
will support each charge, must be applied 
not in terms of the mere facts, theories or 
pleadings specifically relied upon in each, 
but in terms of the ultimate wrong sued on. 
It is of course true that the question what 
wrong is sued on must be determined from 
the allegations in the respective plaintiff's 
pleadings. But if from the four corners of 
the pleadings in each of the two cases it 
appears that the wrong sued on in each is 
the same, then the assertion in the second 
case of facts wholly different from those 
asserted in the first will not defeat the plea. 
In short, ‘the same evidence test,’ if applied 
with complete literalness, is valid as a posi- 
tive but not as a negative test for deter- 
mining the identity of causes.” With this 
language we are in accord. We agree that 
the same evidence test may well be valid 
as a positive but not always as a negative 
Lest 


[Plaintiff Precluded by Prior Judgment] 


We think plaintiff was required to assert 
all the grounds set up in the second case 
as ground for recovery in the first. A party 
seeking to enforce a claim, legal or equi- 
table, must present to the court either by 
pleadings or proofs, or both, all the grounds 
upon which he expects a judgment in his 
favor. He is not at liberty to split up his 
demand and prosecute it piecemeal, or pre- 
sent only a portion of the grounds and leave 
the rest to be presented in a second suit if 
the first fails; such practice would lead to 
endless litigation. Stark v. Starr, 94 U. S. 
477; Baltimore S. S. Co, v. Phillips, 274 U.S. 
316; Chicot County Dist. v. Bank, 308 U. S. 
371; Restatement of the Law of Judgments, 
Sec. 63, p. 257; Guettel v. U. S., 95 F. 2d 229; 
Beloit v. Morgan, 74 U. S. 619. 


[Judgment A firmed] 
The judgment is affirmed. 
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; if 57,568] Commonwealth of Massachusetts v. Patrick J. McHugh, Daniel McMillan, 
al. 


In the United States District Court for the District of Massachusetts. 
No. 6611. April 25, 1947. 


Plaintiff filed a complaint in equity in a state court, charging defendants with viola- 
tions of the state anti-trust laws. A petition by defendants for leave to remove the suit 
to the United States District Court on the ground that the case arises under the Federal 
Constitution and anti-trust laws, is denied. A suit arises under the Constitution and laws 
of the United States only when plaintiff’s statement of his own cause of action shows that 
it is based upon those laws or that Constitution. The want cannot be supplied by de- 
fendant’s statement in the petition for removal. 


Assuming that violations of the Sherman Act had been alleged, the District Court 
would have no jurisdiction. Under the Act, United States District Court has no jurisdic- 


Civil Action 


tion to entertain a bill in equity brought by a state. 
See the Sherman Act annotations, Vol. 1, {1650.101, and the Massachusetts anti- 


trust law, Vol. 2, | 8395. 


For plaintiff: Clarence A. Barnes, (Specially), Attorney General, Commonwealth of 


Massachusetts, Boston, Mass. 


For defendants: Henry Wise, Boston, Mass. 


[Nature of Action] 


Heatey, J.: This matter came on for 
hearing on April 7, 1947, on the plaintiff’s 
motion to remand the action to the state 
court. 

On February 14, 1947, the Commonwealth 
of Massachusetts by Clarence A. Barnes, 
Attorney General of the Commonwealth, 
filed a complaint in equity against defend- 
ants in the superior court for Suffolk Coun- 
ty, Massachusetts. 

The defendants are named and described 
as follows: Patrick J. McHugh, Austin J. 
Powers, both of Boston in the County of 
Suffolk; Alphonse F. Hayes, George H. 
Hodson, John G. Sparrow, John Calder, 
John A. Muise, all of Gloucester in the 
County of Essex; Normand Lajoie, Leo F. 
Barrett, both of New Bedford in the Coun- 
ty of Bristol, individually and as officers 
and members of the Atlantic Fishermen’s 
Union, Gloucester Branch, Boston Branch, 
and New Bedford Branch respectively, a 
voluntary unincorporated association, hav- 
ing usual places of business in said Glou- 
cester, Boston, and New Bedford, affiliated 
with the American Federation of Labor, and 
all the other officers and members of said 
Atlantic Fishermen’s Union, Gloucester 
Branch, Boston Branch, and New Bedford 
Branch, the names and designations of 
whom are unknown to the plaintiff. 


[Allegations of Complaint] 


The bill of complaint states that “the At- 
torney-General for the Commonwealth of 
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Massachusetts and in the name of the Com- 
monwealth brings this action in the nature 
of a Bill of Complaint against the defend- 
ants under General Laws (Ter. Ed.), c. 90, 
Sirois 


[Monopoly in Violation of State Law 
Charged] 


Paragraph 2 of the complaint alleges that 
the Atlantic Fishermen’s Union assumes 
jurisdiction over substantially all of the 
commercial fishing for fresh fish originating 
out of the ports of Gloucester, Boston and 
New Bedford, and through its membership, 
exercises complete control over the activi- 
ties of the fishermen in those areas and of 
the entire supply of fresh fish coming into 
the ports of Gloucester, Boston and New 
Bedford, which constitutes substantially the 
entire supply for the Commonwealth; that 
the defendants through collaborating, co- 
operating and conspiring have entered into 
a plan or scheme, the purpose of which is 
to control completely not only the catching 
of all fresh fish in the Atlantic ocean ad- 
jacent to the Commonwealth of Massachu- 
setts, and the above designated ports, but 
also to control the marketing, sale and price 
of all said fish in such a manner as to create 
a monopoly, to illegally suppress competi- 
tion and unreasonably restraining trade pre- 
venting the free pursuit of lawful business, 
trade or occupation, purchase and sale of 
fresh fish in violation of the common law 
of the General Laws of Massachusetts 
(Her. Ed,),ic: 93, 's.2; 
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The details of the alleged conspiracy are 
set forth in subparagraphs a, b and c of 
paragraph 2; 

Subparagraphs d, e, f, g, h and i of para- 
graph 2 set forth various overt acts which 
are alleged to have been committed in fur- 
therance of the conspiracy and to accom- 
plish its ends. 


Paragraph 3 contains an allegation that 
by virtue of the acts described in the vari- 
ous subdivisions of paragraph 2, the de- 
fendants have “unduly enhanced the price 
of fish, crippled the fish industry by sub- 
versive tactics and activities detrimental to 
the interests of the Commonwealth and the 
general public and causing irreparable dam- 
age and injury to constitute illegal acts 
strictly prohibited by the common law and 
the statutory law as hereinbefore set forth.” 


Paragraph 4 alleges that by virtue of the 
allegations set forth in paragraph 2 “said 
defendants have been, and are, continuing 
to violate General Laws, (Ter. Ed.) c. 93, 
s. 2, and the common law.” 


The complaint concludes with a prayer 
for a preliminary and a permanent injunc- 
tion against the continuance of the acts set 
forth in paragraph 2 of the complaint and 
for such further orders and decrees as to 
the court may seem meet and proper. 


[Defendants’ Petition for Removal] 


On February 20, 1947, the defendants ap- 
peared specially for the purpose of present- 
ing a petition for removal of the cause to 
this court, and on that day filed in the state 
court their petition for removal to this 
court. 


[Alleged Bases of Federal Jurisdiction] 


The bases alleged for the removal of the 
cause to this court are: 


1. That plaintiff deliberately omitted 
and failed to state in its complaint that 
the defendant fishermen work as em- 
ployees for wages arising out of activities 
occurring in the admiralty and maritime 
‘jurisdiction of the United States and in 
the stream of and affecting both inter- 
state and foreign commerce. 


2. That “the matters set forth in the 
suit and action of the Commonwealth of 
Massachusetts arise both under the Con- 
stitution and Laws of the United States, 
and present substantial disputes, contro- 
versies, and questions which arise out of, 
and the correct decision of which depend 
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upon the proper construction and appli- 
cation, severally and in correlation, of 
such Constitution and laws of the United 
States, and particularly, in discrete or cor- 
related relation, so far as apt, of 

(a) The First Article of the Constitu- 
tion of the United States, Section 8, clause 
3 thereof; 

(b) The Third Article of the Constitu- 
tion of the United States, Section 2, there- 
of, and the admiralty and maritime 
jurisdiction within the Federal Compe- 
tency over navigable waters; 

(c) The 14th Amendment to the said 
Constitution of the United States, Sec- 
tion 1 thereof; 

(d) The National Labor Relations Act, 
being act of July 5, 1935; 

(e) The Sherman Act, so called, being 
act of July 2, 1890; 

(f) The Clayton Act, so called, being 
act of October 5, 1914; 

(g) The Federal Anti-injunction Act, 
the Norris-LaGuardia Act, so called, be- 
ing act of March 23, 1932;” 

and 

3. That “said suit and action of the 
Commonwealth of Massachusetts is one 
of which the District Courts of the United 
States, other than in the case of the said 
National Labor Relations Act in special 
circumstances provided, are given original 
jurisdiction.” 


[Petition Denied by Massachusetts 
Superior Court] 

On February 21, 1947, Williams, J. of the 
Massachusetts Superior Court denied the 
defendants’ petition for leave to remove 
the suit to this court. The exceptions of 
the defendants to this order were saved 
and the court was reserved for report to 
the Supreme Judicial Court of Massachu- 
setts. 


On February 21, 1947, the defendants, 
without waiving their right to insist upon 
a removal of the cause to this court, and 
without waiving their appeal and exceptions 
to the denial of their petition for removal, 
filed, by leave of court, a motion to disniiss 
and quash the bill of complaint, subpoenae 
and orders of notice. After hearing on that 
day, the judge of the state court denied this 
motion without prejudice to raise the same 
issues at the trial on the merits. On that 
day also the judge of the state court en- 
tered an interlocutory decree granting a 
preliminary injunction as requested by the 
plaintiff. 
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[Motion to Amend Removal Petition] 


On March 19, 1947, the defendants filed 
in this court a motion to amend the removal 
petition by adding to paragraph 3 thereof 
an allegation that more fully describes the 
admiralty and interstate character of the 
fishing business; and another paragraph 
which alleges that the sale and other dispo- 
sition of fish in Boston is subject to, regu- 
lated and governed by a fina! decree of this 
court as issued iu the case of United States 
v. New England Fish Exchange, et al., under 
date of December 4, 1919, in the case of 
Equity No. 810, and alleging that these 
matters of “sale and distribution of fresh 
fish rest within the bosom of the equity 
jurisdiction of this court.” The motion fur- 
ther alleges that these facts were “material 
facts known to the plaintiff, but designedly 
omitted from the allegations of its Bill of 
Complaint.” 


[Application of the “Removal Statute” | 


The so-called ‘“Removal Statute”, Section 
28 of the Judicial Code, as amended, 28 
U.S. C. 71, provides in part that “any suit 
of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United 
States . of which the district courts of 
the United States are given original juris- 
diction, in any State court, may be removed 
by the defendant or defendants therein to 
the district court of the United States for 
the proper district. Any other suit of a 
civil nature, at law or in equity, of which 
the district courts of the United States are 
given jurisdiction, in any State court, may 
be removed into the district court of the 
United States for the proper district by the 
defendant or defendants therein, being non- 
residents of that State.” 

Assuming the present action to be a suit 
of a civil nature, in equity, the first question 
to be determined in regard to its remova- 
bility is whether it is a case of which the 
district courts of the United States are given 
original jurisdiction. 

Section 24 of the Judicial Code, as amended, 
28 U. S. C. A. 41, provides, in part, as fol- 
lows: 

“The district courts shall have original 
jurisdiction as follows: First, ... where 
the matter in controversy exceeds, exclu- 
sive of interest and costs, the sum or 
value of $3,000, and (a) arises under the 
Constitution or laws of the United States, 
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or treaties made, or which shall be made, 
under their authority, or (b) is between 
citizens of different states, ...” 


[Court Has No Equity Jurisdiction Herein] 


It is evident that the court has no juris- 
diction to hear this case as a suit in equity 
between citizens of different states, because 
the Commonwealth of Massachusetts is not 
a citizen within the meaning of the Consti- 
tution or the acts of Congress. Minnesota 
v. Northern Securities Company, 194 U. S. 48; 
Stone v. South Carolina, 117 U. S. 430; Postal 
Telegraph Cable Company v. Alabama, 155 
U. S. 482; Missourt, Kansas & Texas Rail- 
way Co. v. Hickman, et al., 183 U. S. 53; 
Arkansas v. Kansas & Texas Coal Company, 
et al., 183 U. S. 185; Title Guaranty & Surety 
Co. of Scranton, et al. v. Idaho, 240 U. S. 136. 


[Case Does Not Arise Under Federal 
Constitution or Laws] 


The only question left to be decided, 
therefore, is whether this case arises under 
the Constitution or laws of the United 
States. 


As stated in In re Winn, 213 U.S. 458, 465: 


“Tt is the settled interpretation of these 
words, as used in this statute conferring 
jurisdiction, that a suit arises under the 
Constitution and laws of the United States 
only when the plaintiff’s statement of his 
own cause of action shows that it is based 
upon those laws or that Constitution. It 
is not enough, as the law now exists, 
that it appears that the defendant may 
find in the Constitution or laws of the 
United States some ground of defense.” 


See also Chaskin v. Thompson, 143 F. (2d) 
566, and cases cited. Motor Truck Associa- 
tion of Western Massachusetts, et al. v. Dailey, 
8 F. Supp. 672. 

And, if such does not appear in the plain- 
tiff’s statement of his own cause of action, 
the want cannot be supplied by any state- 
ment in the petition for removal. Minnesota 
v. Northern Securities Company, 194 U. S. 48; 
Gully v. First National Bank, 299 U. S. 109, 
113, 


[Complaint Alleges Violation of State 
Law Only] 


In the instant case, the bill of complaint 
sets out a cause of action arising under the 
state anti-trust act. Thus, on its face it 
sets out a suit arising under state law, not 
an action arising under the Constitution or 
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laws of the United States. Gully v. First 
National Bank, 299 U. S. 109, 116; Minnesota 
v. Northern Securities Company, 194 U. S. 
48, 65. 

This is so, even though the purposes of 
the Massachusetts anti-trust act are similar 
within its scope, to the Sherman Act. There 
is no allegation that it is being brought un- 
der the Sherman Act or under the Constitu- 
tion of the United States. 

Even though the Attorney General had 
attempted to base the action of the Com- 
monwealth on the Sherman Act, this court 
would have no jurisdiction, since, under that 
act, the district courts of the United States 
are given jurisdiction only of 

1. Criminal proceedings; 

2. Suits in equity, in the name of the 
United States to restrain violations of the 
act; 

3. Proceedings in the name of the United 
States for the forfeiture of property being 
in the course of transportation; and, 


4. Actions by any person or corporation 
for the recovery of three-fold damages for 
injury done to business or property by some 
other person or corporation. 

Minnesota v. Northern Securities Company, 
194 U. S. 48, 68. 

The instant case does not fall within any 
of these classifications, since it is a bill in 
equity brought by the Attorney General of 
Massachusetts in the name of the Common- 
wealth of Massachusetts. Minnesota ov. 
Northern Securities Company, supra. 

Assuming, but not deciding, that the 
state court has no jurisdiction of this case, 
because Congress preempted the field of 
anti-trust regulation so as to exclude any 
attempt by the Commonwealth of Massa- 
chusetts to regulate the fishing industry, or 
because the activities connected with the 
fishing industry are within the sole and ex- 
clusive control of this court by reason of 
United States v. New England Fish Exchange, 
and the rules of said Exchange, forming a 
part of the final decree in said cause, or 
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because the regulation of the fishing indus- 
try forms a part of the exclusive admiralty 
jurisdiction of this court, as contended by 
the defendants, this court would, even then, 
have no jurisdiction to hear this case on 
removal from the state court. 


[Jurisdiction to Hear Suits Removed from 
State Courts Is Derivative] 


The jurisdiction of a district court of the 
United States to entertain suits removed 
thereto from a state court is derivative. 
Hence, if the state court had no jurisdic- 
tion in the first instance, this court has no 
jurisdiction of the same cause on removal. 
Freeman v. Bee Machine Company, Inc., 319 
U. S. 448, 449; Lambert Run Coal Company v. 
Baltimore & Ohio Railroad Company, 258 
We Se ahs, ote 


[Case Remanded to State Court] 


I am, therefore, of the opinion that, since 
this case does not involve a controversy 
within the jurisdiction of this court, it 
should be remanded to the state court. 

On the plaintiff’s motion made in the state 
court after the other defendants had filed 
their petition for removal of the case to 
this court, Daniel McMillan of Boston, 
Massachusetts, in his individual capacity, 
was joined as a co-defendant. ‘Thereafter, 
a separate petition for removal was filed 
on his behalf in the state court, and that 
court took the same action in regard to that 
petition as it did in the case of the other 
co-defendants. The plaintiff has filed a sep- 
arate motion to remand. 

Since this petition for removal is based 
on the same allegations as the petition of 
the other co-defendants, and, since the law 
applicable to each is the same, the ruling on 
both motions to remand will necessarily be 
the same. 

The motions to remand the cases to the 
Superior Court of Massachusetts are al- 
lowed, and the Clerk will prepare an order 
in conformity therewith. 


[{ 57,569] Morton Salt Co, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


No. 8703. 


October Term, 1946, April Session, 1947. May 27, 1947. 


Petition for review of an order of the Federal Trade Commission. 


A Federal Trade Commission order, prohibiting price discrimination in the sale of 
salt products of like grade and quality (a) by wholesalers, unless the price differences are 
less than five cents per case, and do not tend to lessen competition among such wholesalers, 
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(b) by retailers, unless the price differences are less than five cents per case, and do not 
tend to lessen competition among such retailers, is set aside, where there is no substantial 
evidence that petitioner’s quantity discounts are discriminatory as a matter of law and that 
such quantity discounts have inherently the probable effect upon competition condemned 
by Section 2 (a) of the Clayton Anti-Trust Act, as amended by the Robinson-Patman Act. © 


In selling its salt, petitioner allows three separate discounts, all based on purchases of 
very large quantities. A fourth discount applies to other varieties of table salt. These 
price differentials are as follows: 


(1) Petitioner’s Blue Label salt sells for $1.50 per case when purchased in carload lots 
and at $1.60 when purchased in less than carload lots. The ten cent differential approxi- 
mates the extra cost of handling at less than carload shipment moving from a warehouse or 
other car destination point to some outside point, entailing’a double handling. In such 
cases the freight would be paid by petitioner and the amount might exceed or be less than 
the ten cent differential. 


; (2) A rebate of ten cents from the $1.50 a case price applicable to carload shipments 
is also granted to customers purchasing 5,000 or more cases in any consecutive 12 month 
period. 

(3) In lieu of the ten cent rebate to purchasers of 5,000 or more cases of this salt, a 
rebate of fifteen cents a case from the $1.50 price is allowed to purchasers of 50,000 or more 
cases during any consecutive 12 month period. 


(4) To purchasers of $50,000 or more of table salt other than the Blue Label variety, 
in any 12 consecutive month period, there is granted a one unit (about 5%) discount. 
Although this discount is not allowed on the Blue Package purchases, these purchases are 
included in the computation of total purchases of a customer which determine whether or 
not that customer has qualified as a $50,000 discount buyer. In computing the $50,000 
bracket, f.o.b. plant prices are used for all items except the Blue Package, regardless of 
other discounts, and delivered price of the Blue Package is used regardless of other 
discounts. 


The quantity discounts applicable to petitioner’s sales of table salt are open and 
available on equal terms to all customers. At all times pertinent to this controversy these 
quantity discounts conformed with trade practices generally in the sale and distribution 
of staple merchandise by other producers and manufacturers of such merchandise. If the 
quantity price system of petitioner is inherently discriminatory, within the meaning of this 
Act, then such discrimination is inherent in, and inseparable from the quantity discount 
price structures of many other commodities similarly manufactured, sold, and distributed. 
Competition between other salt manufacturers or between salt wholesalers and retailers 
has not been injured and monoply has not been promoted by the quantity price structure 
for the salt products manufactured, sold, and delivered by petitioner. Substantial increases 
in sales to all non-discount customers in all trade areas for the entire period covered by the 
Commission’s evidence have resulted. The Commission has confused “injury to compe- 
tition” with the normal effect resulting from the differences which normally arise in the 
buying of smaller or larger quantities of any product, which is not held to constitute 
wrongful discrimination. 


See Robinson-Patman Act annotations, Vol. 1, § 2212.5336, 2212.5355, 2212.545. 
Setting aside Federal Trade Commission cease and desist order in Dkt, 4319, 
For petitioner: L. M. McBride, Edward H. Baker, Jr., Chicago, Il. 


For respondent: W. T. Kelley, Walter B. Wooden and Donovan Divet, Washing- 
Nona) es 


Before Sparks and MINTON, Circuit Judges and Briccie, District Judge. 


[Nature of Action] from discriminating in the price of its salt - 
Briccte, District Judge: The petitioner products of like grade and quality as among 
seeks to set aside a modified order of the wholesale or retail dealers when the dif- 
respondent Commission to cease and desist ferences in price are not justified in 
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“ * %& differences in the cost of manu- 
facture, sale, or delivery resulting from 
differing methods or quantities in which 
such products are sold or delivered (a) by 
selling such products to some wholesalers 
thereof at prices different from the prices 
charged other wholesalers who in fact 
compete in the sale and distribution of 
such products; provided, however, that 
this shall not prevent price differences of 
less than five cents per case which do not 
tend to lessen, injure, or destroy compe- 
tition among such wholesalers; (b) by sell- 
ing such products to some retailers thereof 
at prices different from the prices charged 
other retailers who in fact compete in the 
sale and distribution of such products; 
provided, however, that this shall not pre- 
vent price differences of less than five 
cents per case which do not tend to lessen, 
injure, or destroy competition among such 
retailers; (c) by selling such products to 
any retailer at prices lower than prices 
charged wholesalers whose customers 
compete with stich retailer. For the pur- 
poses of comparison, the term “price” as 
used in this order takes into account dis- 
counts, rebates, allowances. and other 
terms and conditions of sale.” 


[Previous Court Proceedings] 


The order complained of issued in a pro- 
ceeding initiated by the respondent Commis- 
sion in which it charged petitioner with 
discriminating in price between different 
purchasers of its product through quantity 
discounts in effect since June 19, 1936, in 
violation of Section 2(a) of the Clayton 
Anti-Trust Act, as amended by the Act, 
commonly referred to as the Robinson- 
Patman Price Discrimination Act (Act of 
June 19, 1936, U. S. C. A. Title 15, Sec. 13). 
The respondent Commission has filed a cross- 
petition praying affrmance and enforcement 
of its modified order. 

The complaint issued on September 18, 
1940. After extensive hearings the original 
findings and order issued on July 28, 1944. 
In October of that year a petition for review 
was filed in this Court and in February of 
1945, pursuant to stipulation, it was ordered 
that the cause be remanded to the Federal 
Trade Commission for modification of find- 
ings of fact and the cease and desist order. 
The modified order now before the Court 
issued by the respondent Commission on 


April 14, 1945. 
[Nature of Petitioners Business] 


Petitioner is an Illinois corporation pro- 
ducing, manufacturing and selling salt in 
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interstate commerce in all parts of the United 
States to wholesalers, retailers and con- 
sumers, and is one of the largest producers 
and distributors of this product in the coun- 
try. Table salt is the only product involved 
in this proceeding. Table salts produced and 
distributed by petitioner are variously known 
as Morton’s free running, plain and iodized, 
Morton’s Blue Label, Morton’s Blue Pack- 
age, and Morton’s round can. Blue Label or 
Blue Package salt is packed and sold 24 
packages to the carton or case, and this 
variety appears to also be identified as round 
can, iodized, etc. This grade or variety will 
be referred to as Blue Label. 


[Price Differentials Listed] 


In selling Blue Label salt petitioner allows 
three separate discounts, all based on pur- 
chases of very large quantities. A fourth 
discount applies to other varieties of table 
salt. These price differentials and the basis 
thereof are substantially, as follows: 


(1) Blue Label salt sells for $1.50 per case 
when purchased in carload lots and at $1.60 
when purchased in less than carload lots. 
The ten cent differential approximates the 
extra cost of handling a less than carload 
shipment moving from a warehouse or other 
car destination point to some outside point, 
entailing a double handling. In such cases 
the freight would be paid by petitioner and 
the amount thereof might exceed or be less 
than the ten cent differential. 


(2) A rebate of ten cents from the $1.50 a 
case price applicable to carload shipments is 
also granted to customers purchasing 5000 
or more cases in any consecutive 12 month 
period. 


(3) In lieu of the ten cent rebate to pur- 
chasers of 5000 or more cases of this salt, a 
rebate of fifteen cents a case from the $1.50 
price is allowed to purchasers of 50,000 or 
more cases during any consecutive 12 month 
period. 


(4) To purchasers of $50,000 or more of 
table salt other than the Blue Package va- 
riety, in any 12 consecutive month period, 
there is granted a one unit (about 5%) dis- 
count. Although this discount is not allowed 
on the Blue Package purchases, these pur- 
chases are included in the computation of 
total purchases of a customer which deter- 
mine whether or not that customer has 
qualified as a $50,000 discount buyer. In 
computing the $50,000 bracket, f.o.b. plant 
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prices are used for all items except the Blue 
Package, regardless of other discounts, and 
the delivered price of the Blue Package is 
used regardless of other discounts. 


The ten cent per case, fifteen cent per case 
and $50,000 discounts are based upon quan- 
tity sales but are not related by evidence in 
the record to any specified economies result- 
ing to petitioner from cumulative purchases 
of the size covered by these respective dis- 
counts. In this respect these discounts differ 
from the carload discount of ten cents a 
case. 

The carload discount (No, 1) has been in 
effect since the organization of the Morton 
Salt Company in 1922. The 5000 case (No. 
2) and 50,000 case (No. 3) discounts were 
introduced by the Company in 1927 or 1928 
and have not since then been changed. The 
$50,000 discount (No. 4) was started in 1933 
or 1934 and since then has been unchanged. 


In addition to these standard regular quan- 
tity discounts, it appears from the record 
that petitioner in a few instances has made 
special allowances or discounts of a com- 
petitive nature applicable to particular cus- 
tomers and limited areas. The findings and 
order of the Commission are in part predi- 
cated upon the so-called competitive adjust- 
ments and same should be distinguished 
from the general price discounts above de- 
scribed and the findings in respect thereto. 
The findings and order of the Commission in 
respect to the general price discounts raises 
the basic questions now in controversy. We 
will hereinafter refer to these discounts as 
“quantity” discounts. 


[Quantity Discounts Discussed] 


The quantity discounts applicable to the 
table salt sales of petitioner are open and 
available on equal terms to all customers, 
and it is not contended that any of said 
discounts or the price system which em- 
braces them all was formulated to give any 
particular customer or customers or a se- 
lected class of customers a cost advantage 
over others who qualify therefor by quantity 
purchases. It is not claimed that there has 
been anything secret, local, special or per- 
sonal about any such quantity discount as 
offered by petitioner to any of its cus- 
tomers. Each quantity discount and the 
quantity discount system of petitioner were 
and are national in scope, published, known 
and equally available to all. At all times per- 
tinent to the present controversy these quan- 
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tity discounts conformed with trade practices 
generally in the distribution and sale of 
staple merchandise by other producers and 
manufacturers of such merchandise. If the 
quantity price system of petitioner is inher- 
ently discriminatory, within the meaning of 
this Act, as contended by the respondent 
Commission, then such discrimination is in- 
herent in, and inseparable from the quantity 
discount price structures of many other com- 
modities similarly manufactured, sold and 
distributed. This conclusion is implicit in 
the findings, as based upon the evidence, and 
in the order of the Commission, and gives 
a scope to the determination of the instant 
question beyond its immediate effect upon 
the business practices of petitioner. 


[Clayton Act Quoted] 


Section 2(a) of the Clayton Act, as amended, 
emitting all priviso clauses, is, as follows: 


“Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, either directly or indirectly, to 
discriminate in price between different 
purchasers of commodities of like grade 
and quality, where either or any of the pur- 
chases involved in such discrimination are in 
commerce, where such commodities are sold 
for use, consumption, or resale within the 
United States or any Territory thereof or 
the District of Columbia or any insular 
possession or other place under the juris- 
diction of the United States, and where 
the effect of such discrimination may be 
substantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to mjure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit of 
such discrimination, or with customers of 
either of them.” 


The italicized language was inserted in the 
original section by the 1936 amendment 
(Robinson-Patman Act). 


The original proviso to Section 2(a), inso- 
far as pertinent, read 


“Provided, that nothing herein contained 
shall prevent discrimination in price by 
the purchasers of commodities on account 
of differences in the grade, quality or 
quantity of the commodities sold, or that 
makes only due allowances for differences 
in the cost of selling or transporta- 
tion sities 


The 1936 amendment changed this lan- 
guage to read 


“Provided, that nothing herein contained 
shall prevent differentials which make only 
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due allowance for differences in the cost of 
manufacture, sale, or delivery resulting 
trom the differing methods or quantities in 
which such commodities are to such pur- 
chasers sold or delivered: Provided, how- 
ever, that the Federal Trade Commission 
may after due investigation and hearing to 
all interested parties, fix and establish 
quantity limits, and revise the same as it 
finds necessary, as to particular commodi- 
ties or classes of commodities, where it 
finds that available purchasers in greater 
quantities are so few as to render differ- 
entials on account thereof unjustly dis- 
criminatory or promotive of monopoly in 
any line of commerce; and the foregoing 
shall then not be construed to permit dif- 
ferentials based on differences in quantities 
greater than those so fixed and estab- 
lished.” 


In view of the questions raised, Section 
2(b) of the Act, contained in the 1936 
amendment, is also pertinent, and is, as 
follows: 


“Upon proof being made, at any hearing 
on a complaint under this section, that 
there has been discrimination in price or 
services or facilities furnished, the burden 
of rebutting the prima facie case thus 
made by showing justification shall be 
upon the person charged with a violation 
of this section, and unless justtfication 
shall be affirmatively shown, the Commis- 
sion is authorized to issue an order ter- 
minating the discrimination: Provided, 
however, that nothing (herein contained) 
* * * shall prevent a seller rebutting 
the prima facie case thus made by showing 
that his lower price or the furnishing of 
services or facilities to any purchaser or 
purchasers was made in good faith to 
meet an equally low price of a competitor, 
or the services or facilities furnished by a 
competitor.” (USCA Title 15, Sec. 13.) 


[Consideration of Quantity Discounts Under 
Amended Section] 


The original section did not apply to quan- 
tity discounts. Under the amended section 
a quantity discount based upon an actual 
difference in the cost of manufacture, sale 
or delivery resulting from the 
method or quantity in which petitioner sells 
its table salt is not in violation of the sec- 
tion because of the express language of the 
first proviso to the amended section. 


[Basic Questions in Dispute] 


The basic, prime questions in dispute are 
whether said quantity discounts of petitioner 
are discriminatory as a matter of law, and 
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do they inherently have the probable effect 
upon competition condemned by the Act. 
There arise several supplementary and per- 
haps controlling questions upon that phase 
of the case which relates to general quantity 
discounts. There are also presented similar 
questions in respect to the alleged competitive 
price adjustments, and whether the order in 
its scope and sweeping generality exceeds 
the jurisdiction of the Commission. 


[Harmless Differentiation Distinguished from 
Discrunination| 


We take the view that discrimination 
within the meaning of the Act is not synony- 
mous with harmless differentiation. One 
discriminates whenever he marks a differ- 
ence, in the general sense, and a difference 
is marked by drawing any distinction. How- 
ever, discrimination in respect to regulation 
of commerce is not harmless differentiation. 
It is the act of unfairly, injuriously and 
prejudicially distinguishing between persons 
or objects, where economically speaking a 
sound and fair distinction does not exist. 
It occurs as a matter of law only when Sec- 
tion 2 (a) of the Clayton Act, as amended, 
is in fact violated. 


[Corn Products Co. Case Cited] 


A distinction in price based upon the 
quantity sold and conforming with reason- 
able, customary and accepted economic dif- 
ferences does not inherently import an adverse 
effect upon competition, or the likelihood 
thereof, condemned by said Act. This Court 
recently took this view upon the somewhat 
similar price differentials based on type of 
containers and quantities sold in the case of 
Corn Products Co. v. Federal Trade Commis- 
sion, (C. C, A. 7), 144 Fed. (2), 211, wherein 
we said: 


_ “Under Section 2 (a) it is unlawful to 
discriminate in price between different pur- 
chasers where the effect ‘may be’ substan- 
tially to lessen competition or to injure, 
destroy or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimination. 
It is the congressional intent to halt in 
its incipiency any possible injury to the 
public before it may have actually weak- 
ened the fabric of fair competition.” 

* * * 
“Petitioners shipped its products to its 
customers in carload lots, tank loads, re- 
turnable steel drums, barrels, half barrels, 

10 gallon kegs and 5 gallon kegs. An 
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established differential in prices existed, 
dependent upon the size of the containers, 
the additional price per 100 weight over 
tank car prices being as follows: when 
shipped in tank trucks of the customer, 
2 cents; when delivered by petitioners’ 
equipment, 10 cents; when shipped in re- 
turnable steel drums, when theré is no 
return freight paid, 13 cents; when the 
return freight on the empty drum is be- 
tween 50 cents and 75 cents per hundred, 
18 cents; when it is between 76 cents and 
90 cents per hundred, 23 cents; when it 
is between 91 cents and $1, 28 cents; when 
the return freight on the empty drum is 
more than $1 per hundred 33 cents; 5 
gallon kegs $1.08; 10 gallon kegs 98 cents; 
half barrels 56 cents; barrels 33 cents. 
This is the only evidence submitted upon 
this issue and upon it the Commission 
found petitioners guilty of unlawful dis- 
crimination. 

“The evidence is merely that the smaller 
the container the greater proportionately 
the cost. There is nothing to show that 
this resulted in any discrimination among 
competing purchasers other than to create 
such differences as normally arise in buy- 
ing in smaller quantities or in larger quan- 
tities. We think the facts furnish no basis 
whatever for any sound inference of viola- 
tion of the law in this respect.” 


[Lipson Case Cited] 


In the somewhat similar case of Lipson 
v. Socony Vacuum Corporation (CCA 1), 87 
Fed. (2), 265, it was asserted that a certain 
contract was in violation of Section 3 of 
the Clayton Act. The Court said: 


“Tt is obvious from his declarations that 
the defendants’ policy does not affect the 
amount of sales by the plaintiff of the 
defendants’ products, but only his profits, 
since the inference is clear that he has 
supplied all demands of his customers for 
‘Socony’ gasoline, though at a less profit 
than if he could buy on the tank car mar- 
ket. He does not allege, however, in his 
amended declaration, that he is equipped 
to accept gasoline at his filling station in 
tank cars, or that his profits are so small 
that he must give up supplying his cus- 
tomers with ‘Socony’ products. The infer- 
ence is also clear that he buys and sells 
the products of other integrated or inde- 
pendent companies on the same terms as 
those of the defendants. There is ob- 
viously no discrimination in terms or price 
between him and other retail customers 
of the defendants.” 


[Strength of Reasonable Inference] 


It has always been necessary to prove that 
price differentials are likely to cause injury, 
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create monopoly or otherwise offend in the 
manner condemned by Section 2. Such in- 
jury or threat of injury is not inferable from 
the price structure alone. While inferences. 
are sometimes indulged they are not infer- 
ences of facts based upon harmless differen- 
tials, equally reconcilable with other inferences, 
from which the required threat of injury 
or actual injury to competition is inferred. 
If facts are established reasonable inferences 
may be drawn. If the facts established also 
support other inferences than those support- 
ing the offense, such inferences may be 
drawn. In case the facts are equally recon- 
cilable with an inference in favor of inno- 
cence of wrong doing and the commission 
of the offense, the inference of innocence 
should prevail. 


[Corn Products Co. Case Quoted] 


The respondent relies upon the decision 
of the Supreme Court in the Corn Products 
case, which affirmed the decision of this 
Court, supra. There the facts which might 
occur from the pricés charged were agreed 
to by stipulation. The possibility of injury 
to competition was reasonably to be inferred 
from such admitted result of the practice 
complained of. In that case the Supreme 
Court said: 


“Tt was stipulated, and the Commission 
found, that the allowances in question 
were ‘sufficient,’ if and when reflected in 
whole or in substantial part in resale prices, 
to attract business to the favored pur- 
chasers away from their competitors, ‘or 
to force (their) competitors to resell. ... 
at a substantially reduced profit or to re- 
frain from reselling.’ But it is asserted 
that there is no evidence that the allow- 
ances ever were reflected in the purchasers’ 
resale prices. This argument loses sight 
of the statutory command. As we have 
said, the statute does not require that the 
discriminations must in fact have harmed 
competition, but only that there is a rea- 
sonable possibility that they ‘may’ have 
such an effect. We think that it was per- 
missible for the Commission to infer that 
these discriminatory allowances were a 
substantial threat to competition.” (Corn 
Products Co. v. Federal Trade Commission, 
324 U. S. 726, 89 L. Ed. 1320, 1334.) 


[Hypothetical Questions Propounded 
to Witnesses] 


By two hypothetical questions propounded 
to witnesses, many of whom were not shown 
to possess any qualifications for the opinion 
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given, the Commission attempted to estab- 
lish a probable result from the continuance 
of the price discount system of petitioner 
from which the possibility of injury to com- 
petition might be inferred. These opinions 
are at variance in so far as injury defined 
by the Act is concerned with the actual facts 
admitted by many of the witnesses whose 
opinions were sought, and as otherwise estab- 
lished. One question was, “If you were 
selling Morton’s Blue Package salt at $1.65 
per case while at the same time a competitor 
seller was selling it for $1.63 per case, would 
your business be affected?” The similar 
question was, “If you were paying $1.50 
per case for Morton’s Blue Package salt 
while a competitor was paying $1.40, would 
your business be affected?” Fifty-one of 
the Commission’s witnesses were thus inter- 
rogated over petitioner’s objection. Thirty- 
two thought their business might be affected. 
None specified in what manner, to what ex- 
tent, or what bearing such injury might have 
upon their competitive position or business 
profit. Twenty-nine (some of the thirty-two 
included) observed that while the competitor 
enjoying the discount might have an oppor- 
tunity to make more profit, there would be 
no effect on competition, if, as the record 
demonstrates to be the fact, the discount was 
not used to reduce the sale price of the 
product. This had not occurred in the past. 


[Effect of Price Differentials on Business| 


Any businessman would readily admit that 
to some degree the price paid by a com- 
petitor for a product sold by him affects his 
business, but that is far from establishing 
that such price differential would force either 
of them to re-sell at a substantially reduced 
profit or to refrain from re-selling as was 
stipulated in the Corn Products case, supra. 
This does not inferentially establish that 
the competitive position of either of them 
is being or may be injured, or that compe- 
tition in the wholesale or retail business in 
the same line of commerce in general is 
being or may be injured or that the price 
differentials in question actually affect or 
may affect the competitive re-sale fluctua- 
tions in the trade. 


[Confusion as to “Injury to Competition’’ | 


The record in this case shows that whole- 
salers and retailers attempt only to stay in 
general line with competitors’ prices; they 
distinguish between the effect of regular and 


{ 57,569 


Court Decisions 
Morton Salt Co. v. FTC 


6-5-47 
Report 114 


special sale prices, and between the prices 
of cash-and-carry houses or stores and those 
of regular service houses or stores; compe- 
tition between other salt manufacturers or 
between salt wholesalers and retailers has 
not been injured, and monopoly has not been 
promoted by the quantity price structure 
for the salt products manufactured, sold 
and delivered by petitioner, and there is no 
evidence that such will be the probable effect 
from a continuance thereof. In our opinion 
the Commission has confused “injury to 
competition” with the normal effect result- 
ing from the differences which normally arise 
in the buying of smaller or larger quantities 
of any product, which we held did not con- 
stitute wrongful discrimination (Corn Prod- 
ucts Co. v. Federal Trade Commission, supra, 
144 Fed. (2) 220). 


[Sufficient Evidence as to Respondent's 
Sales Increases] 


Contrary to the inferences drawn by the 
respondent Commission upon this founda- 
tion, the evidence shows substantial increases 
in sales to all non-discount customers im 
all trade areas for the entire period covered 
by the Commission’s evidence. The infer- 
ence, if any could be drawn, was that the 
quantity discount system of petitioner tended 
to increase, not injure, competition. The 
least that can be said for this evidence is 
that it completely rebuts the opinion evi- 
dence elicited upon the hypothetical ques- 
tions and renders same a wholly insufficient 
foundation for the inference of injury, or 
probability of injury, to competition. 


[Facts Estabhsh Relationship Between Price 
Differentials and Due Cost Allowances | 


The quantity carload discount of petitioner 
was related by substantial and uncontroverted 
evidence to the cost of the sale and delivery 
of petitioner’s product resulting from the dif- 
ferent method of handling a carload quantity 
in the sale and delivery to a carload quan- 
tity buyer from the method of handling 
lesser quantities. It cannot be said from the 
record that this differential exceeds a due 
allowance for the difference in such costs. 

In respect to the other quantity discounts, 
it does not appear that the differentials re- 
sulting from the discounts are not based 
upon or related to due cost allowances in 
the manufacture, sale and delivery of these 
products. Neither is there testimony to the 
contrary. As pointed out in the brief of 
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the respondent Commission, a wide gap 
separates the normal purchaser from even 
the 5,000 case Blue Label customer and an 
even wider gap separates the latter from 
a 50,000 case Blue Label customer, and an 
equally wide or even wider gap separates 
the $50,000 standard salt purchaser from the 
' small quantity normal purchaser. 


Where price differentials are determined 
solely by the quantity of the product pur- 
chased and the difference in the specified 
units in each bracket is large and substan- 
tial so as to show a relationship between 
the cost advantages deriving from the large 
scale business and price differentials, and 
such price differentials are a relatively small 
part of the selling price, as in this case, 
no presumption should arise that such dif- 
ferentials do not correspond with the due 
cost allowances of the vendor in the manu- 
facture, sale and delivery of his product. 
This would especially be true where the 
vendor engaged in the combined activity 
of manufacturing, selling and distributing, 
as does petitioner. This is the instant case. 


Upon the establishment of the facts shown 
by this record, was the respondent Com- 
mission justified in concluding that these 
price differentials did not correspond with 
such due allowances, by reason of the failure 
of the petitioner to affirmatively prove by 
direct evidence such due allowances were 
the bases for its quantity discount system? 
We think not under facts such as these. 
Upon different facts, especially if the price 
and discount structure should in any case 
be closely bracketed with disproportionate 
price differentials, this result might not apply. 
The facts would determine. Moreover, we 
are not prepared to say that the relationship 
of quantity price differentials to due cost 
allowances is an affirmative defense of justi- 
fication to discrimination contemplated by 
Section 2 (b), for the reason that the de- 
fense contemplated by that section is not 
a defense to any price discrimination, how- 
ever harmless, but to the wrongful price 
discrimination forbidden by Section 2 (a). 
The defense of justification is the defense 
to a violation either admitted or established. 


[No Substantial Evidence That Specific 
Discounts Were Discriminatory] 


In the absence of evidence and finding 
that a particular price derived from a quan- 
tity discount is discriminatory, and carries 
the probability of injury to competition, etc., 
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and, in the case of quantity price differen- 
tials, that same were not related to reason- 
able cost allowances, there would be no 
wrongful discrimination, and the defense of . 
justification would not be in order. One 
does not justify an act which is harmless, 
inoffensive and legal. One such defense is 
specifically reserved by Section 2 (b), and 
is that the lower charge, although discrimi- 
natory and injurious, was, nevertheless, made 
in good faith to meet competition. 

There was no substantial evidence and 
no finding that these specific discounts were 
wrongfully discriminatory. The general and 
all-inclusive legal conclusion and finding 
(paragraph 10) “That the effect of the dis- 
criminations in price, including discounts, 
rebates and allowances, generally and specifi- 
cally described herein may be substantially 
to lessen competition,” is insufficient. The 
burden of proving the wrongful discrimina- 
tion as defined by Section 2 (a) upon the 
evidence in this case did not shift by reason 
thereof under Section 2 (b) of the Act. 


[Competitive Price Adjustments Found 
Discriminatory] 


The so-called competitive price adjust- 
ments in special instances and limited areas, 
are found discriminatory. We find that 
there is substantial evidence tending to sup- 
port the findings of the Commission that 
these so-called adjustments for whatever 
purpose made are not maintained to meet 
the lower prices of present competition, or 
if originally so made, are not now continued 
for such purpose, and are discriminatory. 
The respondent Commission does not. how- 
ever, find that the effect of such discrimina- 
tion is to substantially lessen competition, 
or tend to create a monopoly or to injure, 
destroy or prevent competition with peti- 
tioner or with its customers who receive the 
benefit of these discriminatory prices, and 
there is little evidence upon this question. 
Such facts and supporting findings thereon 
are essential elements under the Act and 
must be found to exist for the Commission 
to exercise its jurisdiction in issuing the 
order in. question. These facts were not 
admitted. The general finding is insufficient 
for this purpose. 


[Cases Cited] : 


It is contended by the respondent Com- 
mission that its findings as to the facts, as 
supported by testimony, are conclusive. (Sec- 
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tion 11 of the Clayton Act). However, this 
provision as interpreted by the Courts does 
not relieve the Commission of making a 
substantial showing and proper findings. 
The Supreme Court has said in respect to 
a similar statutory provision: 


“Section 10 (e) of the Act provides: 
“e * * The findings of the Board as to 
the facts, if supported by evidence, shall 
be conclusive. But as has often been 
pointed out, this, as in the case of other 
findings by administrative bodies, means 
evidence which is substantial, that is, 
affording a substantial basis of fact from 
which the fact in issue can be reasonably 
inferred. * * * Substantial evidence is 
more than a scintilla, and must do more 
than create a suspicion of the existence 
of the fact to be established. ‘It means 
such relevant evidence as a reasonable 
mind might accept as adequate to support 
a conclusion.’ * * * and it must be enough 
to justify, if the trial were to a jury, a 
refusal to direct a verdict when the con- 
clusion sought to be drawn from it is one 
of fact for the jury.” (National Labor R. 
Board v. Columbian E. & Stamping Co., 
306 U. S. 292, 299, 83 L. Ed. 660, 665, 59 
SyGte50le505). 


To like effect see Consolidated Edison Co. v. 
National Labor R. Board, 305 U. S. 197, 229, 
83 L. Ed. 126, 140, 59 S. Ct. 206, 216; B. S. 
Pearsall Butter Co. v. Federal Trade Com- 
mission, 292 Fed. 720, 723; Carlay Co. v. 
Federal Trade Commission, 153 Fed. (2) 493, 
496. The evidence must disclose something 
considerably more than a mere possibility of 
injury. Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, 356, 66 L. Ed. 
653, 658, 42 S. Ct. 360, 362; International 
Shoe Co. v. Federal Trade Combistion, 280 
U. S. 291, 298, 74 L. Ed. 431, 441, 50 S. Ct. 
89, 91; Standard Oil Co. v. ’ Federal Trade 
Commission, 282 Fed. 81, 86, aff'd 261 U. S. 
463, 43 S. Ct. 450. If competition still flour- 
ishes or increases after the acts complained 
of have been committed, then the evidence 
of possibility of injury must be convincing. 
Pennsylvania R. Co. v. Interstate Commerce 
Commussion, 66 Fed. (2) 37, 38, 39, aff'd 291 
WS sole Cela: dan 0451544 Saupe 5 50: 
Pick Mfg. Co. v. General Motors Corp., 80 
Fed. (2) 641, 644, aff'd 299 U.S. 3, 81 L. Ed. 
4 5/ S. Ct. 1; Standard Ou of Ne. vy. 
Federal Trade Commission, 273 Fed. 478, 482. 


[Supreme Court Case Cited] 


Petitioner complains of the general sweep- 
ing language of the order to cease and desist 
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and urges that the same exceeds the juris- 
diction of the Commission. ‘The gist of this 
order is to require the petitioner to conduct 
its business generally at its peril, leaving 
the Commission or any person or litigant 
claiming injury to harass petitioner by pro- 
ceedings under the Act for a mistake in 
interpretation or application of the order. 
In a similar case in disposing of a sweeping 
and general order of the National Labor 
Relations Board, the Supreme Court said: 


“But the mere fact that a court has 
found that a defendant has committed an 
act in violation of a statute does not 
justify an injunction broadly to obey the 
statute and thus subject the defendant to 
contempt proceedings if he shall at any 
time in the future commit some new viola- 
tion unlike and unrelated to that with 
which he was originally charged. * * * 

“We hold only that the National Labor 
Relations Act does not give the Board an 
authority, which courts cannot rightly 
exercise, to enjoin violations of all the 
provisions of the statute merely because 
the violation of one has been found.” 
(National Labor Relations Board v. Ex- 
press Pub. Co., 312 U. S. 426, 435, 85 L. 
Ed. 930, 936, 61 S. Ct. 693.) 


[Milk and Ice Cream Can Case Cited] 


This Court took a similar view in respect 
to an order of the Federal Trade Commis- 
sion in Milk and Ice Cream Can Institute v. 
Federal Trade Commission, 152 Fed. (2) 478, 
483, in which we sustained specific provi- 
sions but held the sweeping, general and 
catch-all provisions to be beyond the juris- 
diction of the Commission. This Court said: 


“We are of the view, however, that one 
provision contained in paragraph (7) of 
the order should be eliminated. By it 
petitioners are enjoined from ‘formulating 
or putting into operation any other prac- 
tice or plan which has the purpose or 
effect of fixing or maintaining prices for 
metal milk or ice cgeam cans.’ The pres- 
ent plan has been tested and found unlaw- 
ful and we see no reason why some other 
plan of which the Commission might com- 
plain should not be tested in the usual way 
rather than in a proceeding for violating 
the cease and desist order, as would be 
the case if this provision ‘should remain 
in the order.” 


[Objection to Order To Be Sustained] 


This objection to the order of the Commis- 
sion is equally applicable in our case and 
should be sustained. 
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[Order Set Aside—Complaint Dismissed] 


The prayer of the petitioner should be 
allowed and the findings and order of the 
respondent Commission are set aside and 
its complaint against the petitioner dismissed. 


[Dissenting Opinion] 

MINToN, Circuit Judge, Dissenting. If 
I, a small buyer of salt, have to pay more 
for my salt than a larger buyer does be- 
cause he is a large buyer, it seems clear 
to me that I have been discriminated 
against as to price. It must have seemed 
that way to Congress, because under the 
Clayton Act quantity discounts were ex- 
pressly excluded from discrimination. The 
Robinson-Patman amendment to the Clay- 
ton Act eliminated the exclusion of quan- 
tity discounts, unless related to the cost 
of production, sale, and delivery. See 
Goodyear Tire & Rubber Co. v. Federal Trade 
Commission, 101 F. 2d 620-624. I therefore 
think that quantity discounts are discrimina- 
tory per se and can be justified only when 
properly related to the cost of production, 
sale and delivery. 

Discrimination must be such that its effect 
“may be” substantially to lessen competition. 
It does not have to be shown, and therefore 
found by the Commission, that such dis- 
crimination actually lessened competition, 
etc. It is sufficient if it is found that there 
is a reasonable possibility that the discrimina- 
tory acts “may” have such an effect. Corn 
Products Refining Co. et al. v. Federal Trade 
Commission, 324 U. S. 726, 65 S. Ct. 961, 89 


Court Decisions 
Camfield Mfg. Co. v. McGraw Electric Co. 


58,543 


L. Ed. 1320. This called for the expert 
judgment of the Commission, and the Com- 
mission in its findings found that the effect 
of the discriminatory acts of the petitioner 
“may be substantially to lessen competition | 
in the line of commerce in which the purchaser 
receiving the benefit of said discriminatory 
price is engaged and to injure, destroy, and 
prevent competition between those purchasers 
receiving the benefit of said discriminatory 
prices, discounts, rebates, and allowances and 
those to whom they are deniéd.” 


This ultimate finding of fact is based upon 
subsidiary findings which in turn have sub- 
stantial evidence in the record to support 
them. 


The quantity discounts, in my opinion, 
are discriminatory and may have the effect 
denounced by the statute. The fact of the 
discrimination itself, it seems to me, would 
have supported an inference that the effect 
may be to lessen competition. The Supreme 
Court held such an inference would have 
been justified in the case of Corn Products 
Refining Co. et al. v. Federal Trade Commis- 
sion, supra. Mr. Chief Justice STONE said 
in that case (p. 742): “We think that it was 
permissible for the Commission to infer 
that these discriminatory allowances were 
a substantial threat to competition.” 


The same thing seems true to me in the 
instant case, but there was abundant evi- 
dence in the record to support the finding, 
in addition to proper inferences. I think 
the order should be enforced. 


[7 57,570] Camfield Manufacturing Company v. McGraw Electric Company. 


In the United States District Court for the District of Delaware. 


February 28, 1947. 


Plaintiff and defendant are manufacturers of electric toasters. 


Civil Action No. 954. 


Plaintiff brought suit 


charging violations of the anti-trust laws, and seeking findings of invalidity and non-infringe- 
ment of defendant’s patents. Defendant then filed suit in a federal court in Michigan, 
charging plaintiff with infringement of defendant’s patents. Defendant now moves to dis- 
miss the complaint, and plaintiff seeks a preliminary injunction enjoining the further prose- 
cution of the action in Michigan. The holdings of the court as to the anti-trust issues are 
as follows: 

A complaint charging violation of the anti-trust laws by attempts to exclude plaintiff’s 
product from the market and to force plaintiff into an illegal monopoly by use of certain 
patent licensing is held insufficient to state a private cause of action. ; 

The charge that defendant patentee fixed minimum sales prices in licenses issued to 
others and offered to plaintiff, is insufficient, inasmuch as plaintiff is free to sell its own 
competing product at any price it chooses, and is not damaged by defendant’s acts. 
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The charge that defendant refuses to sell its products to distributors who sell plaintiff’s 
competing product is inadequate for failure to allege an unreasonable restraint of trade. 
The anti-trust laws do not restrict the right of a manufacturer freely to exercise its own 
judgment as to the parties with whom it shall deal. 

See the Sherman Act annotations, Vol. 1, J 1220.129, 1250.201. 


Thurman Arnold and Milton V. Freeman (of Arnold & Fortas), of Washington. Drees 
and Clair John Killoran (of Killoran & VanBrunt), of Wilmington, Del., for plaintiff. 


Samuel E. Darby, Jr., of New York, N. Y., and E. Ennalls Berl and Henry Van der 
Goes (of Southerland, Berl & Potter), of Wilmington, Del., for defendant. 


[Factual Background] 


Leauy, District Judge: 1. Before ar- 
riving at the question of plaintiff’s right to 
have the Michigan litigation enjoined, a 
reference to the factual background is nec- 
essary. The facts show defendant, soon 
after negotiations had commenced between 
the parties looking to a license agreement, 
stated its position that it desired to institute 
suit against plaintiff in a direct infringement 
suit, even though negotiations were to con- 
tinue. Defendant then agreed to withhold 
the infringement suit upon plaintiff’s promise 
not to file a declaratory judgment action 
during the pendency of the negotiations. 
Plaintiff denies the agreement was that no 
suit would be filed until after defendant was 
afforded an opportunity to file its infringe- 
ment suit. Plaintiff says the agreement 
suit. Plaintiff says the agreement was 
only that no suit would be filed by either 
party during the pendency of the negotia- 
tions. There can be no doubt—all the par- 
ties agree—that there was an agreement 
relative to suit in esse. The fact is there is 
simply a disagreement as to the scope and 
the extent of the agreement as to what suit 
should throw the contestants into federal 
litigation. 


[Plaintiff Not Entitled to Injunctive Relief | 


After considering all the evidence and for 
present purposes, I resolve this difference 
against plaintiff. I find there was an agree- 
ment between the parties that plaintiff, in 
return for defendant’s agreement not to file 
a direct infringement suit during the nego- 
tiations, agreed defendant would have the 
opportunity of first filing a suit for direct 
infringement. This is a finding somewhat 
analogous to a finding that plaintiff comes 
into court with unclean hands. This com- 


1A review and analysis of this historical judi- 
cial development may be found in the discussion 
of Judge Maris in Crosley Corp. v. Hazeltine 
Corp., 3 Cir., 122 F. (2d) 925. 
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pels a decision that plaintiff is not entitled 
to the injunctive relief sought. 


[Cases Cited and Distinguished] 


In arriving at this conclusion, I am not 
unmindful of and have given serious con- 
sideration to the teachings of Cresta Blanca 
Wine Co. v. Eastern Wine Corp., 2 Cir., 143 
F. 2d 1012; and, more importantly, the 
several cases in this Circuit, Triangle Con- 
duit & Cable Co. v. National Electric Products 
Corp., 3 Cir., 125 F. 2d 1008; Crosley Corp. 
v. Westinghouse Electric & Mfg. Co., 3 Cir., 
130 F. 2d 474; Crosley Corp. v. Hazeltine 
Corp., 3 Cir., 122 F. 2d 925, which protect 
the vigilant litigant from harassment from 
similar suits filed subsequently against him. 
Yet, in none of those cases was there an 
agreement that a plaintiff would not sue 
until after a defendant had an opportunity 
to file a suit for direct infringement. 


[Public Policy Does Not Require That 
Defendant's Suit Be Enjoined| 


At an early date the English and our 
courts, for reasons of economy of remedy 
and in order to prevent a party from being 
harassed with many similar suits in other 
jurisdictions, involving the same subject 
matter, concluded they had power and pro- 
ceeded to hear the suit first instituted and 
enjoined the parties from proceeding in 
later ones.* So, too, those courts utilized 
by a party subsequent to the filing of the 
original suit have, even in the absence of 
injunction by the courts where the first suit 
has been instituted, imposed such a limita- 
tion voluntarily on themselves.? But, to 
obtain an injunction against a subsequently 
filed suit, a party must satisfy the first prin- 
ciples of equity that he has a right to such 
an injunction. In truth if there is such a 


2#H.g., this court in Lockhart v. Mercer Tube 
& Mfg. Co., 53 F. Supp. 301. 
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thing as a hierarchy of rights in our law to- 
day, this kind of right certainly has no su- 
perior status, because obviously it is based 
simply on convenience; it is not the real 
vindication of a right of substance as the law 
has come to recognize and protect such 
rights. And such a particular right could 
not be availed of by a plaintiff if, for ex- 
ample, he is the one who first breaks the 
agreement. And, the only reason to give a 
plaintiff such an injunction, under such cir- 
cumstances, irrespective of his status before 
the court, would be some overriding question 
of public policy. In accordance with recent 
judicial utterance, determination of patent 
questions is peculiarly within the public 
interest; but it is just as current that no 
overriding question of public policy exists 
that patent issues must be determined in one 
forum rather than another. The venue stat- 
utes concerning patent litigation have fixed 
and determined that particular problem. 
Therefore, it must be manifest, a party who 
agrees on litigious priority and then ignores 
such agreement is not entitled to injunctive 
relief. It is silly to say he may take shelter 
behind a non-existent public policy. 


[Injunction Will Issue in a Proper Case] 


As stated, I realize the dignity which 
must and should be afforded the rulings 
announced by the cases of Triangle Conduit 
& Cable Co. v. National Electric Products 
Corp., Crosley Corp. v. Westinghouse Electric 
& Mfg. Co., Crosley Corp. v. Hazeltine Corp. 
and Cresta Blanca Wine Co. v. Eastern Wine 
Corporation, supra. They hold the court of 
first acquisition of a cause has power to 
issue an injunction such as sought here, and 
—what is more important—in a proper case, 
it is its duty to do so. The judicial inquiry of 
the nist prius judge in any given set of cir- 
cumstances, then, is simply this: What is 
a proper case? 


[Plaintiff Precluded By Agreement 
Not To Sue First} 


The conclusion here seems clear. I think 
this is an improper case in which to issue 
a preliminary injunction directed against the 
Michigan litigation; there was consideration 
for the agreement for plaintiff not to sue 
first. Defendant promised not to sue plain- 
tiff as an infringer if plaintiff wished to nego- 
tiate but if negotiations took place plaintiff, 
in turn, was not to file a suit for declaratory 
judgment. From my view of the circum- 
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stances, the dealings between the parties had 
not yet completely chilled before plaintiff 
sprinted to the court house. If such per- 
formances are to receive jural approval, I 
do not wish to be the judge to exercise the . 
imprimatur. 


[Petition to Intervene Denied] 


2. Certain individuals who composed a 
partnership which was the predecessor of 
the plaintiff corporation, subsequent to the 
institution of the Michigan suit where they 
were joined, as stated, as defendants, filed 
a petition to intervene in the proceedings at 
bar in order to join plaintiff in challenging 
defendant’s rights and thus to submit them- 
selves to any claim defendant, here, may 
have against them. Of course, as to these 
parties the Crosley cases, supra, are directly 
applicable, for as to these individuals, the 
Michigan suit was the first action. By 
attempting to become parties to the Dela- 
ware action they would, in effect, become 
plaintiff parties to the later action. See 
Cresta Blanca Wine Co. v. Eastern Wine Corp., 
supra, for condemnation of such practice. Be- 
yond that, the issues as against such indi- 
viduals do not have identity in the two 
jurisdictions. 


[Anti-Trust Features] 


3. Paragraphs 6 to 10 of the complaint, 
together with paragraph 17 alleging dam- 
ages, are the ones which allege violation of 
the anti-trust laws. This charge is based on 
one (1) minimum sales prices fixed by de- 
fendant in its licenses which have issued to 
others and offered to plaintiff; and (2) boy- 
cotting of distributors—that is, refusal by 
defendant to sell its “Toastmaster” to dis- 
tributors who sell plaintiff’s electric toaster. 
Defendant admits its practice to make a 
condition to the grant of a license that a 
certain price be fixed in the sale of any of 
the devices manufactured under its patents; 
but it relies on U. S. v. General Electric Co., 
272 U. S. 476, to support the validity of its 
action; and while it recognizes a licensee 
under a patent may attack validity to test 
the legality of a price fixing provision in the 
license agreement (MacGregor v. Westing- 
house Electric & Mfg. Co., — U. S. —; Ea- 
ward Katzinger Co. v. Chicago Metallic Mfg. 
Co., — U. S. —; Sola Electric Co. v. Jefferson — 
Electric Co., 317 U. S. 173), it declares that 
although defendant has offered plaintiff a 
license defendant [sic] has refused to accept 
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it.2 So, defendant says, plaintiff is not bound 
by any price fixing as may be accomplished 
by defendant’s other outstanding licenses. 
Defendant simply says “Plaintiff may sell 
at any price it chooses.” This being so, the 
question must be faced: How can plaintiff 
be damaged? As to this precise inquiry, the 
law seems to be settled. 


[Plaintiff Fails to Show Damage} 


Where there is a violation of the anti- 
trust laws, a private plaintiff, in contradis- 
tinction to the government, must be subject 
to measurable damages, 1. e., there must be 
alleged detailed damage to the individual, re- 
sulting from acts of a defendant which con- 
stitute violation of the statutes; and, fur- 
ther, the complaint must allege facts from 
which a court can determine whether there 
has been a violation. See Glenn Coal Co. v. 
Dickinson Fuel Co., 72 F. (2d) 885. Cf. Arthur 
v. Kraft-Phenix, 26 F. Supp. 824, 825. 


Plaintiff in the case at bar obviously is 
free to sell its product to the public through 
retail or distributor outlets at either above 
or below the price fixed by defendant in its 
relations with its other licensees. I fail to 
see in what way, then, plaintiff can be damaged. 


[Allegations of Boycotting Held 
Insufficient] 


4, Likewise, I think the allegations directed 
to boycotting of distributors are insufficient. 
There is no charge defendant has absorbed 
all distributors in this country or controls 
such a high percentage as to fall within the 
condemnation of U. S. v. Aluminum Company 
of America, 2 Cir., 148 F. (2d) 416. The 
complaint simply is defendant will not do 
business with plaintiff’s distributors. In gen- 
eral, it seems a necessary part of our busi- 
ness more for a manufacturer to have free 
selection in dealing with its distributors. 
Upon the recognition of this fact, why may 
he not refuse to do business with one who 
deals in a closely competitive product? 
Looking at the reality of our economy, I 
have never seen a distributor of Ford auto- 
mobiles, for example, also distribute a car 
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of another competitor within the same price 
range, such as the Chevrolet; nor does Mc- 
Kesson & Robbins distribute the drug sup- 
plies of Park-Davis; etc. It has been said 
(under circumstances which have exceptions *) 
the anti-trust laws do not restrict the right 
of a manufacturer freely to exercise its own 
judgment as to the parties with whom it 
shall deal. U. S. v. Colgate, 250 U. S. 300, 
307; U. S. v. Parker Rustproof Co., 61 F. 
Supp. 805, 812; and, as a corollary, the anti- 
trust laws to be applicable to any given 
situation must be concerned as to whether 
the alleged or proven restraints present are 
unreasonable, E. g., U. S. v. Jomt Traffic 
Assn., 171 U. S. 505, 568; Standard Oil Co. 
v. U. S., 221 U.S. 1; U. S. v. American To- 
bacco Co., 221 U. S. 106; Chicago Board of 
Trade v. U. S. 246 U. S. 231; Appalachian- 
Coals, Inc. v. U. S., 288 U. S. 344; Sugar 
Institute, Inc. v. U. S., 297 U. S. 553; Apex 
Hosiery Co. v. William Leader et al., 310 U.S. 
469. The few and vague paragraphs in the 
complaint devoted to the phase of alleged 
anti-trust violation are defective. Such 
charges are, I believe, insufficient to set 
forth a private cause of action for violation 
of such statutes. 


[Holdings of the Court] 


In accordance with the views as expressed: 
(1) plaintiff’s motion to enjoin futther prose- 
cution of the Michigan action should be 
denied; (2) the prayers of the petition for 
intervention should be denied; and (3) the 
cause of action devoted to alleged violations 
of the anti-trust laws should be dismissed. 
Jurisdiction of the plaintiff’s declaratory 
judgment action with respect to its alleged 
infringement and validity of defendant’s 
three patents will be retained by this court 
until the Michigan suit terminates in a 
decree; but, if no action is taken with re- 
spect to the Michigan suit the case at bar 
can move forward to meet the questions 
of infringement and validity upon the appli- 
cation of either party. In the meantime, 
those questions will rest here. 

Defendant’s counsel may submit a pro- 
posed form of order after notice. 


’ The government may not attack the validity 
of a patent in an anti-trust suit, U. S. v. Gyp- 
sum, 53 F. Supp. 889. No authority has been 
referred to which states a private party should 
be permitted to do so, with the exception, of 
course, of the situation envisaged by Sola Hlec- 
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tric Co. v. Jefferson Electric Co., supra, and 
other cases cited. 

4 £.g., look at the writer’s views, as expressed 
in Goldman v. Loew’s, Inc., et al., 3 Cir., 150 
F. (2d) 738. 
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[57,571] United States v. Hartford-Empire Co. et al. 
In the United States District Court for the Northern District of Ohio. May 23, 1947. 


An order amending a final judgment wherein defendants were adjudged guilty of 
Possessing an unlawful monopoly of glass making machinery and machinery patents, in - 
violation of the Sherman Act, and approving a settlement agreement, requires a defendant 
to: (1) sell outright, instead of leasing, current lines of glass making machinery to con- 
tainer manufacturers, at the latter’s request; (2) dedicate to the public three basic patents 
covering glass feeders, as of October 31, 1950; and (3) reduce royalty rates on machine 
patents. While maximum rates are fixed by the settlement agreement, the provisions 
of the final judgment authorizing further proceedings before the Court if royalties charged 


are excessive, remain in effect. 


See the Sherman Act annotations, Vol. 1, J 1270.235. 


See also cases reported at J 57,319, 57,480, 


Order Amending Final Judgment 
[Motions for Entry of Order] 


This cause came on for further hearing 
this 23rd day of May, 1947, upon the papers 
in the cause and upon the Motion of de- 
fendant Hartford-Empire Company for entry 
of an Order Amending Final Judgment of 
October 31, 1945, for approval of a settle- 
ment agreement, incorporated in a Settlement 
Memorandum, among plaintiff, defendant 
Hartford-Empire Company and the Com- 
mittee of Hartford Licensees, and of other 
documents effectuating said Settlement 
Memorandum, filed on May 23, 1947, and 
upon the respective Motions of defendants 
Hazel-Atlas Glass Company, Lynch Corpo- 
ration and Ball Brothers Company for an 
Order Amending Final Judgment of Octo- 
ber 31, 1945 and for approval of settiement 
agreements between said respective defend- 
ants and plaintiff, which agreements are 
Exhibit A to each of said respective Motions, 
filed May 22, 1947, and May 23, 1947. 


Defendants having been served with copies 


of said Motions or having waived notice 
thereof; all known manufacturers of glass- 
making machinery having been given notice 
of the hearing on said Motions and having 
been served with copies of the Settlement 
Memorandum among plaintiff, defendant 
Hartford-Empire Company and the Com- 
mittee of Hartford Licensees which is Exhibit 
A to said Motion of defendant Hartford- 
Empire Company, and with copies of said 
settlement agreements between said respec- 
tive remaining defendants and plaintiff; and 
all counsel and all others so desiring having 
been heard; upon consideration of said 
papers, said Motions and said Settlement 
Memoranda, it is hereby Ordered, Adjudged 
and Decreed that: 


Trade Regulation Reports 


[Terms Defined] 


1. Paragraph 2 of the Final Judgment of 
October 31, 1945 is amended by adding three 
new subparagraphs as follows: 


(P) The term “current type machines” 
shall mean feeders, forming machines, lehrs 
and stackers of the types licensed or leased 
by defendant Hartford-Empire Company on 
December 31, 1946. 


(Q) The term “present inventions” shall 
mean (1) all United States Patents. owned 
or controlled by defendant Hartford-Empire 
Company on December 31, 1946 relating to 
feeders, forming machines, lehrs and stackers, 
except patents covering inventions which (a) 
on April 30, 1947 were embodied or em- 
ployed in experimental feeders, forming 
machines, lehrs or stackers which Hartford- 
Empire Company had built and which were 
then in existence, or which it was then 
building, or in feeders, forming machines, 
lehrs or stackers manufactured commercially 
at any time thereafter by or for Hartford- 
Empire Company, and which (b) prior to 
December 31, 1946 had not been embodied 
or employed in and licensed for use in cur- 
rent type machines; and (2) all inventions 
owned or controlled by Hartford-Empire 
Company on April 30, 1947 and therafter 
patented in so far as they were embodied 
or employed in and licensed for use in cur- 
rent type machines on or before December 
31, 1946. 


(R) The term “future type machines” 
shall mean feeders, forming machines, lehrs 
and stackers produced or distributed by 
defendant Hartford-Empire Company em-- 
bodying or employing inventions other than 
present inventions. 
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[Requirements Concerning Sale and 
Licensing of Machines] 


2. Paragraph 12 of the Final Judgment 
of October 31, 1945 is amended by adding 
the following subparagraphs: 

(D) Defendant Hartford-Empire Com- 
pany shall include in the agreement required 
to be filed with the Court under this Para- 
graph 12 the following: 

(1) Defendant Hartford-Empire Company 
will offer to sell at any time to any lessee 
and licensee any of its current type machines 
under lease and license to such lessee and 
licensee, together with the right to use in 
any machine so purchased all present inven- 
tions, at Hartford-Empire Company’s depre- 
ciated book value of each machine at the 
time of sale, provided, the existing license 
and lease applicable to such machine is can- 
celled in accordance with subparagraph 13 
(L). Uf there is no depreciated book value 
of such machine shall be deemed to be zero. 
Defendant Hartford-Empire Company may 
require as a condition of such sale that the 
amount of depreciated book value, if any, 
payable by the purchaser, shall be paid in 
cash at the time of sale. If the lessee and 
licensee of a current type machine under 
lease on December 31, 1946, undertakes to 
purchase such machine within 15 days after 
May 23, 1947 or within 15 days after receipt 
by the lessee and licensee thereof from 
Hartford-Empire Company of Hartford- 
Empire Company’s initial advice as to its 
depreciated book value of such machine, 
whichever is later, the depreciated book 
value of such machine shall be deemed to 
be the depreciated book value as of Decem- 
ber 31, 1946. As to the current type machines 
initially ieased and licensed aftér December 
31, 1946, the lessee and licensee shall have 
the option to purchase such machines either 
on the basis stated above in this subpara- 
graph (1), or at the selling price fixed by 
Hartford-Empire Company in accordance 
with subparagraph (2) below for similar 
machines hereafter distributed by it, less the 
license fees theretofore paid with respect 
to such machines, provided, if a lessee and 
licensee exercise the option to purchase any 
machine at the selling price fixed by Hart- 
ford-Empire Company in accordance with 
subparagraph (2) below, then the lease and 
license applicable to such machine shall be 
cancelled in accordance with subparagraph 
13 (L) but such iessee and licensee shall 
not be required to pay, pursuant to subpara- 
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graph 13 (L), the amount set forth in Ex- 
hibit G annexed hereto for such machine. 


(2) Defendant Hartford-Empire Company 
will offer for outright sale and will sell 
current type machines (a) which it hereafter 
distributes or (b) to what ever extent it may 
be required to distribute the same under 
subparagraph (A) of this Paragraph 12, at 
prices to be determined in accordance with 
subparagraph (A) of this paragraph 12, 
included in which prices shall be the single 
paid-up royalties set forth in Exhibit F an- 
nexed hereto. Defendant Hartford-Empire 
Company will also offer, and agrees, to 
license and lease current type machines here- 
after distributed by it at the applicable pro- 
duction reyalty rates. 

(3) Defendant Hartford-Empire Company 
will offer to sell and will sell outright future 
type machines at prices to be determined 
in accordance with subparagraph (A) of this 
Paragraph 12, included in which prices shall 
be a paid-up royalty which shall take into 
consideration as to all present inventions 
embodied or employed therein the amounts 
herein specified as paid-up royalties with re- 
spect to present inventions as set forth in 
said Exhibit F. Defendant Hartford-Empire 
Company will also offer and agree to license 
and lease future type machines at the appli- 
cable production royalty rates. 

(4) Defendant Hartford-Empire Company 
will offer to license and will license at any 
time under all present inventions at a single 
royalty presently licensed feeders, forming 
machines, lehrs and stackers which are owned 
by the licensee. ° 

(5) Defendant Hartford-Empire Company 
will license, and agrees to license, all appli- 
cants under all present inventions to make, 
have made, use and sell feeders, forming 
machines, lehrs and stackers on the basis 
of a single royalty payment, as set forth in 
subparagraph 13 (C) (1). 

(6) The foregoing provisions of subpara- 
graphs (D) (1) to (D) (5) inclusive are 
without prejudice to the right of any appli- 
cant for a license to apply pursuant and 
subject to Paragraphs 13 (A) (2) and 13(H) 
for such license privilege as he desires and 
under such patents as he desires to be licensed. 


[Requirements Concerning Royalties] 
3. Subparagraph 13 (C) of the Final 
Judgment is amended to read as follows: 
(C) (1) The single royalties which shall 
be charged by defendant Hartford-Empire 
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Company for the privilege to make, have 
made, use and sell feeders, forming machines, 
lehrs and stackers under all present inven- 
tions shall be those specified in Exhibit F 
annexed hereto. Such royalties shall be pay- 
able at the option of the licensee in three 
installments, the first of which shall be pay- 
able, at the option of the licensee, either 
upon licensee’s acceptance of an order for 
a specific machine or the commencement of 
construction of such machine, whichever is 
earlier, the second and third payments being 
Payable at the end of the first and second 
years thereafter respectively; provided that, 
subject to subparagraph (K) of this Para- 
graph 13, Hartford-Empire Company may 
require full cash payment against the license 
if the credit standing of the applicant is 
unsatisfactory or after a first default under 
any license granted to the same applicant. 


(2) The single royalty which shall be 
charged by defendant Hartford-Empire Com- 
pany, for the privilege to make, have made, 
use and sell the feeder shown in Exhibits 
MH-108, 109, 110 and 111 (which relate to 
the “Liberty” feeder) and described in the 
testimony of T. W. Griffin at pages 939-1004, 
inclusive, of the transcript of proceedings 
in this case before Frank C. Kniffin, Special 
Master, to the extent that Hartford-Empire 
Company’s patents cover such feeder, shall 


be $3,000. 


(3) The single royalties which shall be 
charged by defendant MHartford-Empire 
Company for the privilege to use under all 
present inventions feeders, forming ma- 
chines, lehrs and stackers now licensed on 
a production royalty basis and owned by 
the licensees, as to which such licensees elect 
to pay single royalties pursuant to subpara- 
graph 12 (D) (4), shall be those specified 
in Exhibit F annexed hereto. Defendant 
Hartford-Empire Company may require that 
such royalties shall be unconditionally pay- 
able as follows: One-third in cash upon ex- 
ecution of the license, one-third in the form 
of a negotiable note due one year later and 
the final third in the form of a negotiable 
note due two years later, without interest, 
and as to licenses granted in 1947 deferred 
payments shall be subject to discount for 
advance payment at the rate of 2 per an- 
num. The granting of a license on the basis 
set forth in this subparagraph (3) shall con- 
stitute both a settlement and compromise 
of all claims relating to the rights and lia- 
bilities of Hartford-Empire Company and 
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the licensee under the license agreement 
theretofore in effect with respect to each 
machine so licensed, except royalties accrued 
and unpaid prior to the date of cancellation, 
and a cancellation of the license agreement | 
theretofore in effect as to such machine as 
of the date of the granting of a license on 
the basis set forth in this subparagraph (3); 
provided, however, that as to each presently 
licensed machine which the licensee under- 
takes to license on the basis set forth in sub- 
paragraph 12 (D) (4) within 15 days after 
May 23, 1947, or within 15 days after receipt 
by the licensee of a written offer by Hart- 
ford-Empire Company to license on the basis 
set forth in this subparagraph (3), which- 
ever is later, production royalties shall be 
payable with respect to the period prior to 
May 23, 1947, but not thereafter. 


[Settlement Agreement Approved] 


(4) The settlement agreement set forth in 
the Settlement Memorandum, which is Ex- 
hibit A to the Motion for Order Amending 
Final Judgment, filed May 23, 1947, is hereby 
approved. In the light of said agreement, 
all of the royalties fixed by subparagraphs 
(C) (1) to (C) (3), inclusive, of this para- 
graph 13 are hereby determined to be rea- 
sonable, but this judgment shall not be deemed 
to constitute any admission, concession of 
representation by either defendant Hartford- 
Empire Company or plaintiff with respect 
to the validity, scope or value of Hartford- 
Empire Company’s patents or any of them. 
Agreements in the forms approved in sub- 
paragraph (J) of this paragraph 13, made 
pursuant to said agreement and the provi- 
sions of this judgment giving effect thereto, 
shall be exempt from Paragraph 20 hereof. 
All of the royalties fixed by subparagraphs 
(C) (1) to (C) (3), inclusive, of this para- 
graph 13 shall be effective from May 23, 
1947; provided, however, that the royalties 
set forth in Exhibit F for years after 1951 
shall be effective only if Hartford-Empire 
Company notifies the Attorney General at 
least six months before December 31, 1951, 
of its intention to charge such royalties. In 
the event Hartford-Empire Company fails 
to notify the Attorney General of such in- 
tention, or of its intention to fix other roy- 
alties, no further royalties shall be payable 
after December 31, 1951, for the privileges 
specified in subparagraphs (C) (1) to (C) 
(3), inclusive, of this paragraph 13. If such © 
notification is furnished, the Attorney Gen- 
eral or any applicant or licensee, other than 
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a present licensee of defendant Hartford- 
Empire Company which avails itself of any 
offer made by Hartford-Empire Company 
pursuant to subparagraphs 12 (D) (1) or 12 
(D) (4), may apply to the Court at any time 
after such notification for a redetermination 
of the reasonableness of any or all of said 
royalties for such privileges. In such pro- 
ceedings, the royalties set forth in Exhibit F 
for years after 1951 shall not be given any 
force or effect or taken into consideration 
in redetermining the reasonableness of any 
of said royalties for such licenses. In the 
event any such royalty is so redetermined, 
the redetermined royalties will thereafter 
apply to all licensees. If such redetermined 
royalties are fixed subsequent to December 
31, 1951, the royalties specified in Exhibit F 
will be payable to Hartford-Empire Com- 
pany after December 31, 1951, and until said 
redetermined royalties are fixed by the Court. 


(5) The foregoing provisions of subpara- 
graphs (C) (1) to (C) (4) inclusive are 
without prejudice to the right of any appli- 
cant for a license to apply pursuant and 
subject to paragraphs 13 (A) (2) and 13 
(H) for such license privilege as he desires 
and under such patents as he desires to be 
licensed. 


[Further Amendments to Final Judgment] 

4. Subparagraph 13 (D) of the Final Judg- 
ment is amended by adding after “hereof” in 
both the first and second sentences thereof 
the following: 

“as entered October 31, 1945.” 


Subparagraph 13 (G) of the Final Judg- 
ment is amended by striking the period at 
the end and adding the following: 

“and in subparagraph (C) of this para- 

graph 13.” 

5. Subparagraph 13 (J) of the Final Judg- 
ment is amended by adding after the third 
“shall” in the second sentence, the following: 

“(except the licenses, Exhibits H, I, J, K 

and M)” 

Subparagraph 13 (J) is also amended by 
adding at the end thereof: 


“The terms and provisions of the fol- 
lowing standard forms hereto annexed, 
designated respectively as: 

Exhibit H—License to Make, Have 
Made, Use and Sell 
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Exhibit I—License to Make, Have 
Made, Use and Sell a Certain Air-Bell 
Type Feeder 

Exhibit J—License from Hartford-Em- 
pire Company to Liberty Feeder Company 

Exhibit K—Bill of Sale and License 

Exhibit L—Termination and Settlement 
of Licenses and Leases 

Exhibit M—Termination and Settlement 
of Licenses on Current Type Machines 
and Single Royalty Licenses Therefor 
are hereby approved.” 


6. Paragraph 13 of the Final Judgment 
is amended by adding a new subparagraph 
as follows: 


(L) The license and lease agreement in effect 
with respect to each machine purchased pur- 
suant to the agreement of Hartford-Empire 
Company prescribed by subparagraph (D) 
(1) of paragraph 12 of this judgment, shall 
be cancelled ahd terminated and in consid- 
eration of such cancellation and termination 
and the release of the obligations of the les- 
see and licensee thereunder, including the 
obligation to pay royalties, the lessee and 
licensee shall pay to Hartford-Empire Com- 
pany the amounts set forth in Exhibit G 
annexed hereto. Such payment by the pur- 
chaser of each presently licensed and leased 
machine shall constitute both a settlement 
and compromise of all claims relating to the 
rights and liabilities of Hartford-Empire 
Company and the licensee and lessee under 
the license and lease agreement in effect 
with respect to each machine so purchased, 
except royalties and license fees accrued 
and unpaid prior to the date of cancellation, 
and a cancellation of such agreement as of 
the date of sale; provided, however, that as 
to each presently licensed and leased ma- 
chine which the licensee and lessee under- 
takes to purchase within 15 days after May 
23, 1947, or within 15 days after receipt by 
the licensee and the lessee thereof from 
Hartford-Empire Company of MHartford- 
Empire Company’s initial advice as to its 
depreciated book value of each such ma- 
chine, whichever is later, production royal- 
ties shall be payable with respect to the 
period prior to May 23, 1947, but not there- 
after. The amounts specified in said Ex- 
hibit G shall be unconditionally payable as 
follows: one-third in cash upon cancellation 
of the agreement, one-third in the form of 
a negotiable note due one year later and the 
final third in the form of a negotiable note 
due two years later, without interest, and as 
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to cancellations in 1947, deferred payments 
shall be subject to discount for advance pay- 
ment at the rate of 2% per annum. 


7. Paragraph 22 of the Final Judgment 
is amended by adding at the end thereof the 
following: 


“The agreement among defendants Amory 
Houghton and Arthur A. Houghton, Jr., 
individually and as trustees, and Hart- 
ford-Empire Company, which is Exhibit 
B to the motion filed May 23, 1947, is 
hereby approved, and the purchase by 
Hartford-Empire Company of its stock 
now owned by Amory Houghton and Arthur 
A. Houghton, Jr., individually and as 
trustees, and of such of its stock owned 
by other former stockholders of Empire 
Machine Company and their successors 
as is offered to it in the manner described 
in said Exhibit B, is hereby approved.” 


8. Paragraph 30 of the Final Judgment is 
amended by adding a new subparagraph as 
follows: 


(C) Defendant Hartford-Empire Company 
shall forthwith dedicate to the public, effective 
as of October 31, 1950, Patents Numbers 
2,073,571, 2,073,572 and 2,073,573 and shall 
forthwith record such dedication in the 
United States Patent Office. In default of 
such dedication, this paragraph shall oper- 
ate as such dedication. Neither the dedica- 
tion, nor the effectuation of such dedication 
on October 31, 1950, of said patents shall 
be deemed to be a change in the patent po- 
sition of Hartford-Empire Company within 
the meaning of subparagraph 13 (I), pro- 
vided, however, that such dedication shall 
be deemed to be a change in the patent po- 
sition of Hartford-Empire Company with 
respect to feeder production royalties pay- 
able after October 31, 1950, by Hartford- 
Empire Company feeder licensees. Such 
dedication, this judgment, and all proceed- 
ings heretofore herein shall be without prej- 
udice to any rights of either the United 
States or Hartford-Empire Company, in the 
suit of United States v. Hartford-Empire Com- 
pany, now pending in the United States Dis- 
trict Court for the District of Delaware; 
provided, however, that plaintiff will not 
move in said Delaware suit, prior to entry 
by the District Court of judgment therein 
after trial on the merits for any interlocu- 
tory relief affecting the rights of defendant 
Hartford-Empire Company to moneys ac- 
cruing to said defendant pursuant: to this 
judgment. 
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9. The reference to the Special Master 
made by the Interlocutory Order entered 
herein on May 10, 1946, is hereby terminated 
as to Hartford-Empire Company, Hazel- 
Atlas Glass Company, Lynch Corporation 
and Bal] Brothers Company, and all of the 
provisions of said Interlocutory Order ap- 
plying to said defendants shall cease to be 
effective upon the entry of this order. De- 
fendant Hartford-Empire Company shall 
pay the compensation of the Special Master 
for his services to this date, as fixed by the 
order of this Court, and shall pay all other 
costs incident to the proceeding before the 
Special Master up to this date and shall pay 
all costs in connection with the entry of this 
order and such other proceedings as may 
be required to put in effect the settlement 
approved by this order. 


10. The entry of this order shall not be 
deemed in any way to prevent the Court 
from taking any action which it otherwise 
might have taken but for this order, to mod- 
ify the relief granted in this case relating 
to patents of defendant Hartford-Empire 
Company, by reason of the forthcoming de- 
cision by the United States Supreme Court 
in Umited States v. National Lead Co., et, all, 
(1946 Term Docket No. 89), nor to deprive 
either plaintiff or defendant Hartford-Em- 
pire Company of any right which either 
otherwise has, or would have had, but for 
this order, to seek modification of the relief 
herein relating to patents of Hartford-Em- 
pire Company, by reason of such forthcom- 
ing decision. 

11. Subparagraph 13 (C) of the Final 
Judgment of October 31, 1945, is further 
amended by adding a further subparagraph 
as follows: 

(6) (a) The settlement agreement set 
forth as Exhibit A attached to the Motion 
filed herein on May 23, 1947, by Hazel-Atlas 
Glass Company for an Order Amending 
Final Judgment of October 31, 1945, is here- 
by approved. 

(b) Hazel-Atlas Glass Company will grant 
to any applicant at any time licenses to 
make, have made, use and sell feeders, form- 
ing machines, suction machines, lehrs and 
stackers under any, some or all patents owned 
or controlled by it on January 31, 1946. If 
a license is taken under all such patents, the 
single paid-up royalty for each machine 
shall be not in excess of the following: 

(1) If the licensee, as part of his business, 
sells any machines, 


q 57,571 


58,552 


10% of the licensee’s sales price for feed- 
ers, forming machines, and stackers, 

5% of the licensee’s sales price for suction 
machines and lehrs, or 

(2) If the licensee does not sell machines, 


10% of the manufacturing cost, including 
properly allocable overhead, for feeders, 
forming machines and stackers, 


5% of the manufacturing cost, including 
properly allocable overhead, for suction ma- 
chines and lehrs. 

In no event is a licensee liable with respect 
to any machine for payments under both 
(1) and (2). 

(c) Any party or applicant deeming that 
such charges are excessive, may apply to 
the District Court at any time for a lower- 
ing of such royalties, and in any hearing on 
such application, the royalties set forth in 
subparagraph (6) (b) shall be given no weight ; 
provided, however, that as a result of such 
a hearing no royalty shall be fixed in excess 
of that set forth in subparagraph (6) (b). 
In such hearing, any applicant, the Govern- 
ment, or any other proper party may ques- 
tion the validity, scope, and value of any or 
all of Hazel’s patents to be licensed under 
subparagraph (6) (b). 

12. Subparagraphs 13 (C) of the Final 
Judgment of October 31, 1945, is further 
amended by adding a further subparagraph 
as follows: 

(7) (a) The settlement agreement set 
forth as Exhibit A attached to the Motion 
filed herein on May 23, 1947, by Lynch Cor- 
poration for an Order Amending Final Judg- 
ment of October 31, 1945, is hereby approved. 

(b) Lynch Corporation will grant to any 
applicant at any time licenses to make, have 
made, use and sell forming machines under 
now existing patents owned or controlled 
by it, or under which it has the right to 
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grant licenses. Ifa license is taken under all 
such paterits, the single paid-up royalty under 
such license for each machine shall be no 
more than: 


For blow and blow machines for 


making narrow neck ware: $4,000.00 
For press and blow machines for 

making wide mouth ware: 2,000.00 
For press machines: 1.00 


(c) Any party or applicant, deeming that 
such charges are excessive, may apply to the 
District Court at any time for a lowering of 
such royalties, and in any hearing on such 
an application, the royalties set forth in sub- 
paragraph (b) of this subparagraph 13 (C) 
(7) shall be given no weight; provided, how- 
ever, that as a result of such a hearing no 
royalty shall be fixed in excess of that set 
forth in said subparagraph (b) of this sub- 
paragraph 13 (C) (7). In such hearing, any 
applicant, the Government, or any other 
property party may question the validity, scope, 
and value of any or all of Lynch Corpora- 
tion’s patents to be licensed under subpara- 
graph (b) of this subparagraph 13 (C) (7). 


13. Subparagraph 13 (C) of the Final 
Judgment of October 31, 1945, is further 
amended by adding a further subparagraph 
as follows: 


13 (C) (8) The settlement agreement set 
forth as Exhibit A attached to the Motion 
filed by defendant Ball Brothers Company 
herein on May 22, 1947, for an Order Amend- 
ing Final judgmént is hereby approved. The 
single royalty which shall be charged by 
defendant Ball Brothers Company for the 
privilege to make, have made, use, and sell, 
feeders, forming machines, suction machines, 
lehrs and stackers, under all existing pat 
ents which are now owned or controlled ly 
it, shall be $1.00 for each machine. 
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U.S. v. Aluminum Co. of America, et al. 


[57,572] United States v. Aluminum Company of America, et al. 


In the United States District Court for the Southern District of New York. Eq. 85-73. 
May 28, 1947, 


A motion by plaintiff to dismiss a petition by defendant for a final judgment adjudicat- 
ing that it no longer has a monopoly of the aluminum ingot market in the United States, 
and that competitive conditions have been restored in the industry, is denied. The petition 
contains sufficient facts to require a hearing and the taking of testimony to determine 


the issue raised. 


See the Sherman Act annotations, Vol. 1, J 1610.438, 1610.501. 


See also the opinion reported at J 57,342. 


; George B. Haddock, Special Assistant to the Attorney General; and James R. Brown- 
ing, Special Attorney, attorneys and counsel for plaintiff. 


Smith, Buchanan & Ingersoll of Pittsburgh, Pa., and Hughes, Hubbard & Ewing of 
New York City, attorneys for defendant, Aluminum Company of America; William Watson 
Smith, Frank B. Ingersoll, Leon E. Hickman, Charles E. Hughes, Jr., arid L. Homer 


Surbeck, of counsel. 


[Nature of Proceedings] 


CarFey, D. J.: On March 29, 1947, the 
Aluminum Company of Ameri¢a, which will 
hereafter be referred to as Alcoa, filed its 
petition, praying that a final judgment be 
entered adjudicating that it no longer has 
a monopoly of the aluminum ingot market 
in the United States and that, in consequence 
of the termination of such monpoly, competi- 
tive conditions have been restored in the 
aluminum industry. 


[Motion to Dismiss Petition] 


The matter is now before the court upon 
a motion by the plaintiff, pursuant to 
Rule 12(b) (6) of the Federal Rules of Civil 
Procedure, to dismiss the petition for failure 
to state a claim upon which relief can be 
granted. It will be assumed that the peti- 
tion is a pleading and that such a motion 
is proper, especially as Alcoa does not object 
to the procedure. 


[Grounds for Motion to Dismiss] 


Plaintiff's motion is based upon four 
grounds—(1) that the petition discloses on 
its face that conditions precedent to a de- 
termination concerning the necessity or 
propriety of a dissolution of Alcoa have not 
been met, (2) that the petition alleged no 
facts showing that Alcoa no longer has a 
monopoly of the aluminum ingot market, or 
that its monopoly has been, or will be, ended 
and its effects dissipated, (3) that it is ap- 
parent from the face of the petition that 
evidence essential to the trial of the issue 
raised by the petition cannot now be secured, 
and (4) that the granting of the relief sought 
by the petition is not needed or required 
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by Alcoa and would seriously prejudice the 
rights of the United States. 


[Motion Denied and Decision Deferred] 


The petition and the briefs of both parties 
had been read and carefully studied and 
progress on the draft of an opinion had been 
considerable. But the further progress went 
the more apparent it became that the motion 
should be denied and discussion and decision 
of the legal question involved deferred until 
after hearing on the merits. So that now 
only a few observations on plaintiff’s objec- 
tions will be made. 


[Issue Can Be Determined Only 
Upon Hearing] 

In the judgment signed on April 23, 1946, 
pursuant to the mandate and opinion of the 
Circuit Court of Appeals, jurisdiction was 
expressly retained for the purpose of enabling 
Alcoa to apply for a determination of the 
question whether it still has a monopoly 
of the aluminum ingot market in the United 
States. Whether the petition has been filed 
prematurely, as urged by plaintiff, cannot 
be satisfactorily determined from a mere 
consideration of the petition itself and the 
arguments advanced pro and con. This can 
be decided only upon the evidence adduced 
at the hearing as to presently existing 
conditions. 

There is not much controversy as to the 
accuracy of the facts alleged in the petition. 
The dispute is rather over their legal signifi- 
cance and effect in the light of the adoption 
by the Surplus Property Board on Septem- 
ber 21, 1945, of a program for the disposition 
of the Government-owned aluminum plants 
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and facilities, which, as the petition alleges, 
has been substantially carried out but which, 
plaintiff says, has not been in operation long 
enough to determine whether permanent 
competitive conditions exist in a normal 
market. The solution of this question must 
depend upon the evidence produced. 


The petition is not an attempt by Alcoa 
to relitigate the question of its monopoly on 
August 14, 1940, the date when the taking 
of testimony closed. That question was de- 
cided against it by the Circuit Court of 
Appeals and it is now res judicata. But the 
court recognized that conditions in the in- 
dustry had so changed that it would not 
necessarily follow that Alcoa would con- 
tinue to have a monopoly (148 F. 2d 416, 
432). 


Furthermore, whether or not Alcoa should 
now be dissolved, a question specifically left 
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open by the Circuit Court of Appeals, cannot 
be decided until it is determined whether or 
not it still has a monopoly of the ingot 
market. 

[Hearing Required] 


While the petition might well have been 
prepared in greater detail, as it stands, it 
contains sufficient facts to require a hearing 
and the taking of testimony and plaintiff’s 
motion to dismiss it will be denied. Under 
Rule 12(a) plaintiff must serve its answer 
to the petition within 10 days after service 
of a copy of the order to be entered hereon 
and the order will so provide. It is sug- 
gested, however, that counsel confer with 
the court as soon as possible after service 
of the answer in order to fix an early date 
for the hearing prior to the summer vaca- 
tion period. 

Settle order on two days’ notice. 


[7 57,573] F.L. Mendez & Company v. General Motors Corporation. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


June 12, 1947. 


No. 9200. 


A plaintiff who avers that his contract right to sell defendant’s automobiles has been 


invaded through defendant’s wrongful act may not maintain a second action therefor under 
the Clayton Act after a judgment for defendant in an action under the Sherman Act. 
Plaintiff must assert in his suit all wrongful acts upon which he relies to show invasion of 
his right. If he fails, he may not later recover in another suit for invasion of the same 
right by wrongful acts which he failed to assert in his first suit. A petition for rehearing 


is denied. 


See the Clayton Act annotations, Vol. 1, { 2023.76, 2024.19. 


See also the case reported at {| 57,567. 


Before SPARKS, KERNER, Circuit Judges, and LInpLEy, District Judge. 


LinpLEy, District Judge: As appellant 
says, United Shoe Mach. Co. v. U. S., 258 
U. S. 451, did not involve a criminal prose- 
cution but arose out of a proceeding wherein 
the Government sought to enjoin certain 
practices of the defendant upon the ground 
that they violated the provisions of the 
Clayton Act. Defendant contended that an 
adverse decree in an earlier suit, in which 
the Government sought to enjoin similar 
practices on the ground that they consti- 
tuted a violation of the Sherman Act was 
res judicata of the issue in the Clayton Act 
case. The Supreme Court declined to ac- 
cept this contention, pointing out that, in 
the first case, the Government sought to 
have defendants declared a monopoly and 
dissolved under the Sherman Act, whereas, 
in the second case, it sought to have the 
acts complained of enjoined because they 
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violated those provisions of the Clayton Act 
which forbid certain practices where their 
effect ‘‘may” be substantially to lessen com- 
petition or create a monopoly. Therefore, 
said the court “the cause of action is not 
the same.” 


That the cited case did not involve a crim- 
inal prosecution is unimportant. The essen- 
tial teaching is that the Government had a 
right to complain of violations of each of 
two different statutes. Here we are decid- 
ing the question of whether a plaintiff who 
avers that his contract right to sell defend- 
ant’s automobiles has been invaded through 
the wrongful action of defendant may main- 
tain a second action therefor after once 
having lost. We hold that such a plaintiff 
can not split that cause of action; that he 
must assert in his suit all wrongful acts on 
the part of defendant upon which he relies 
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to show invasion of his asserted right and 
that, if he fails, he may not, later, recover 
in another suit for invasion of the same right 
by wrongful acts on defendant’s part which 
he failed to assert in his original suit. It is 
clear that plaintiff suffered but one action- 
able wrong and was entitled to but one 
recovery, whether his injury was due to one 
or another of wrongful actions by defend- 
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ant or to a combination of some or all of 
them. There is, under either view, but a 
single wrongful invasion of a single primary 
right, whether the acts constituting such 
invasion are one or many, simple or com- 
plex. Baltimore S. S. Co. v. Phillips, 274 
Uies.nol6! 


The petition for rehearing is denied. 


[7 57,574] Park-in Theatres, Inc. v. Loew’s Drive-in Theatres, Inc. 
In the United States District Court for the District of Rhode Island. Civil Action 114. 


March 11, 1947, 


In a suit by a licensor for damages for non-payment of royalties and for infringement 
of a patent for outdoor drive-in theatres, the licensee raised the defense that the license 


agreement violates the anti-trust laws. 


It is held that the agreement is not per se illegal, 


and that there is no evidence that the patent license has been used coercively to exact 


a condition contrary to public policy. 


See the Sherman Act annotations, Vol. 1, 1 1270.151, 1660.151, and the Clayton Act 


annotations, Vol. 1, J 2023.24. 
Opinion rendered by Harrtican, J. 


Nature of Action 


[Digest] Plaintiff, a New Jersey corpora- 
tion, brought a civil action against defend- 
ant, a Rhode Island corporation, to recover 
damages for non-payment of royalties and 
for infringement of a patent for outdoor drive- 
in theatres, after termination of the license 
agreement. 


Defendant contends that the license agree- 
ment is invalid in that it purports unlaw- 
fully to restrain defendant from engaging in 
the business which it was organized to carry 
on and from making use of its patent rights, 
and that its object and effect is to restrain 
trade and commerce in violation of the anti- 
trust laws. 


Terms of License Agreement 


The pertinent paragraphs of the license 
agreement are as follows: 


“4. Licensee covenants and agrees that 
it will not either directly or indirectly 
promote or aid the making, construction, 
use or operation of any drive-in theatre 
not licensed by licensor.” 

“6. The outdoor drive-in theatre made 
or constructed or installed by licensee 
shall be made or constructed or installed, 
in good workmanlike manner, and shall 
include equipment for the exhibition of 
sound motion pictures with satisfactory 
visual and auditory results; licensee shall 
submit to licensor at least fifteen (15) 
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days prior to commencement of construc- 
tion of such outdoor drive-in theatre, plans 
and specifications thereof, and of the pic- 
ture and sound equipment to be installed 
therein, including all things essential 
to such equipment, and within ten (10) 
days after such submission licensor shall 
in writing either approve the same or 
point out changes that will be satisfactory 
to it. 

“Licensee covenants and agrees that it 
will not without the written consent of 
the licensor first obtained, either directly 
or indirectly take or operate under or ex- 
ercise any license under any patent or 
application for patent not owned or con- 
trolled by licensor.” 


Anti-Trust Provisions Invoked 


The anti-trust provisions invoked by de- 
fendant are Section 1 of the Sherman Act, 
which declares that every contract, combi- 
nation or conspiracy in restraint of trade 
or commerce is illegal, and Section 3 of the 
Clayton Act, which prohibits sales or leases 
on condition that the purchaser shall not 
deal in goods of a competitor of the seller, 
where the effect of such sale or lease is 
substantially to lessen competition or to 
create a monopoly. 

There is no evidence that plaintiff manu- 
factures or sells any drive-in theatres or 
that it manufactures or sells anything in 
interstate commerce. 
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By the terms of paragraph 1 of the license 
agreement plaintiff grants to defendant an 
exclusive territorial license for Rhode Is- 
land and part of Massachusetts, to construct 
and operate, but not to sell, or constrtct 
for sale, one outdoor drive-in theatre, em- 
bodying the subject matter of the patent, 
or any other patent or improvements to 
such theatre which may be owned by licensor 
at any time. 


35 U. S. C. A. Section 47 provides that 
every patent shall be assignable and that 
the patentee may grant an exclusive right 
under the patent to the whole or any speci- 
fied part of the United States. 
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No Violation of Anti-Trust Laws 


It is concluded that there is no evidence 
in the case that warrants a finding that the 
license agreement is per se illegal and vio- 
lates the Sherman and Clayton Acts. Nor 
does the evidence convince the court that 
plaintiff has used the patent license coercively 
ta exact a condition contrary to public policy. 


Findings of the Court 


The court finds that plaintiff’s patent claims 
are valid; that defendant is liable for royal- 
ties under the license agreement prior to its 
termination; and that defendant is liable for 
infringement after termination of the license 
agreement. 


[157,575] United States v. National Lead Company, Titan Company, Inc. and E. I. 
du Pont de Nemours and Company. No. 89. National Lead Company and Titan Com- 
pany, Inc. v. United States. No. 90. E. I. du Pont de Nemours and Company v. 
United States. No. 91. 


In the Supreme Court of the United States. 
October 13, 1947. 


On Appeals from the District Court of the United States for the Southern District 
of New York. 


The finding of the District Court that agreements between one of the two principal 
producers of titanium products in the United States and its subsidiary which controls sev- 
eral foreign producers of titanium pigments, to pool present and future patents, and to allo- 
cate sales territories throughout the world constituted a combination in restraint of 
interstate and foreign commerce, in violation of Section 1 of the Sherman Act, is affirmed. 


The finding that the other principal producer of titanium pigment in the United States 
participated in such combination after 1933 is affirmed. There is abundant evidence that 
this defendant joined the combination, at least as to territorial delimitations of the titanium 
pigment business. 


The finding that the exchange of patents between the two principal producers of 
titanium pigments in the United States, who between them controlled the entire market, 
became an instrument of restraint in violation of the Act apart from the relation of the 
agreement, and of the parties thereto, to the foreign producers, is affirmed. 


The Court refuses to omit from the decree the requirement of the granting of com- 
pulsory, non-exclusive licenses at uniform, reasonable royalties and to substitute for that 
requirement either a perpetual injunction against the enforcement of the titanium patents, 
or a provision for compulsory, royalty-free licenses to be issued under those patents. These 
measures have not been shown to be necessary in order to enforce effectively the anti-trust 
laws. The present decree provides for the retention of jurisdiction by the District Court 
in order to make necessary or appropriate modification of royalty rates. 


The request of the government to add a provision to the decree requiring each of 
two defendants to submit plans for divestiture of one of its two principal plants is denied. 
It is not for the courts to realign and redirect effective and lawful competition where it 
already exists and needs only to be released from restraints that violate the anti-trust laws. 


The request to add a provision requiring defendants to furnish to any applicant 
technical information relating to methods and processes for manufacturing titanium pig- 
ments is denied. Greater access to such information than that provided by the present 
decree would decrease the competitive value of independent research, and would be con-. 
trary to the policy of the patent laws. 


q 57,575 


June 23, 1947. Amended opinion filed 
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; The request to omit the provision for reciprocal licensing is denied. The provision 
is necessary to prevent other producers from acquiring a monopoly of patents. 


The request to omit the provision requiring the defendants to divest themselves of 
financial interests in certain foreign companies is denied. The acquisition of such interests 
was a necessary element of the unlawful territorial allocation agreements. 


See the Sherman Act annotations, Vol. 1, 1021.361, 1270.201, and 1610.208. 
Affirming the decision of the District Court, reported at {| 57,394. 


[Nature of Action] 


Mr. Justice Burton delivered the opinion 
of the Court. This action was brought by 
The United States of America, June 24, 
1944, in the District Court of the United 
States for the Southern District of New 
York, against National Lead Company (a 
New Jersey corporation, here called Na- 
tional Lead or NL), its wholly owned sub- 
sidiary, Titan Company, Inc. (a Delaware 
corporation, here called Titan Inc. or Tinc) 
and E. I. du Pont de Nemours and Com- 
pany (a Delaware corporation, here called 
du Pont or DP). It is a proceeding in equity 
instituted under §4 of the Sherman Anti- 
trustiact. Zoi stat. 209), 36 = State 167, 15 
U. S. C. §4, to prevent and restrain alleged 
violations of §§ 1 and 2 of that Act, 26 Stat. 
209, 50 Stat. 693,15 U. S. C. §§ 1 and 2. The 
trial was conducted by Judge Simon H. 
Rifkind of that court. It began December 4, 
1944, and ended March 14, 1945. His opin- 
ion was filed July 5, 1945. His 96 findings 
of fact and two conclusions of law were 
entered October 2, 1945. After extended 
consideration of its terms, by the court and 
by counsel for all parties, the decree was 
entered October 11, 1945. The opinion and de- 
cree are reported in 63 F. Supp. 513-535. The 
findings of fact, conclusions of law and much 
of the detailed discussion of the decree are 
in the record. Separate appeals were filed 
in this Court, in case No. 89 by the United 
States, in case No. 90 by National Lead and 
Titan Inc. and in case No. 91, by du Pont. 


1 “Section 1, Every contract, combination in 
the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal: . . . Every person who 
shall make any contract or engage in any com- 
bination or conspiracy hereby declared to be 
jllegal shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court.’’ 
50 Stat. 693-694, 15 U. S.C. § 1. 

2 The conclusions of law of the District Court 
were as follows: 

‘1. Beginning on or about July 30, 1920, NL 
and co-conspirator TAS [Titan Co. A/S to which 
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The three companies are sometimes referred 
to as “the appellant companies.” We noted 
probable jurisdiction in each appeal, May 
20, 1946, and the three appeals were argued 
together February 3-5, 1947. A partial stay 
of the decree had been granted by MR. Jus- 
TICE REED, on January 2, 1946, pending de- 
termination of the appeals. Reference is 
made to the opinion of the District Court 
for a recital of the complex facts which it 
had to consider in order to reach its con- 
clusion that National Lead, Titan Inc. and 
du Pont each violated §1 of the Sherman 
Act,’ although it found a marked difference 
between the conduct of National Lead and 
of its subsidiary, Titan, Inc., on the one 
hand, and that of du Pont on the other. This 
Court affirms the judgment of the District 
Court, except as to the original effective 
dates of certain of its provisions, and our 
discussion will relate largely to the assign- 
ments of error as to the terms of the decree. 


[Participation of Defendants in Cartel} 


I. The first issue presented to the District 
Court was that of the participation of Na- 
tional Lead and Titan Inc, in a so-called 
‘international cartel” dating back to 1920, 
and constituting a combination or conspir- 
acy in restraint of trade and commerce in 
titanium pigments and compounds, among 
the several states of the United States and 
with foreign nations, which combination, 
after 1933, was alleged to include du Pont. 
The District Court found such participation.’ 


Titan Inc. became a successor in interest] and 
on various dates thereafter Tinc, DP and the 
others found herein to be co-conspirators con- 
tinuing at all times thereafter to the date of 
these findings have been continuously engaged 
in a combination and conspiracy in restraint of 
trade and commerce in titanium pigments and 
compounds among the several states of the 
United States and with foreign nations and have 
been and are now parties to contracts, agree- 
ments and understandings in restraint of such 
trade and commerce. 

“2. Plaintiff is entitled to a decree.’’ See 
also, United States v. National Lead Co., 63 F. 
Supp, 513/527, 531, 532: 


q 57,575 


58,558 


In their brief on appeal in No, 90, National 
Lead and Titan Inc. said: 


“The Government’s case was based on 
a series of closely related agreements 
made between 1920 and 1944. The agree- 
ments have been cancelled and continua- 
tion or renewal has been enjoined. The 
appeals are greatly simplified by the fact 
that we accept the cancellation and the 
injunction against continuation or renewal. 
We submit, however, that the court went 
too far in forbidding normal and usual 
contractual arrangements.” 


Accordingly, the finding of the District 
Court, as to the participation of National 
Lead and Titan Inc. in the violation of $1 
of the Sherman Act, is accepted here with- 
out further discussion. 


II. The second issue was that of the 
participation of du Pont in such combination 
after 1933. The District Court found that 
du Pont “joined the conspiracy found herein 
to exist between NL and its foreign asso- 
ciates. DP’s status rights and obligations 
were different from those of the other mem- 
bers of the combination. DP did not there- 
after withdraw.” Finding of Fact 73. The 
District Court, in its opinion, also stated 
that— 


“At least then as to territorial delimita- 
tions of the titanium pigment business, 
DP joined the combination. 


“My general summary of the evidence 
on this issue is that DP was a member of 
the combination—true, a special member, 
with a status, rights and obligations, dif- 
ferent from that of the other members, 
but a member nonetheless.” 63 F. Supp. 
at 530, 531, and see the preamble to the 
decree at 532. 


This finding is contested vigorously by du 
Pont and is the principal subject matter of 
its appeal in No. 91. After careful consider- 
ation, we agree with the following conclu- 
sion of the District Court: 


“In sharp contrast with NL, DP ex- 
hibited, from the very beginning of its 
interest in titanium, an alert consciousness 
of the anti-trust laws and moved cau- 
tiously and under the guidance of trained 
anti-trust lawyers. The question is 
whether it succeeded in avoiding not only 
the form but also the substance of trans- 
gression. I have concluded that it has 
not; ANG’ Bessy 


3 See note 4, infra. 
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It would serve no beneficial purpose to 
review here the evidence upon which that 
court based its conclusion. Its opinion ana- 
lyzes the facts (Jd. at 527-531) and, in the 
light of the record as a whole, we find in 
those facts the support necessary for the 
conclusion reached. 


III. Related to these issues was a third. 
This was whether the contract between Na- 
tional Lead and du Pont was offensive to 
the antitrust laws apart from the relation 
of that contract, and of the parties thereto, 
to the foreign producers. The District Court 
found that it was and also related it to the 
international situation. It found that— 


“The defendants NL, DP and Tinc have 
utilized their patents which relate to the 
manufacture and use of titanium pigments 
to control and regulate the manufacture 
and sale of titanium pigments and com- 
pounds in the United States; and NL and 
Tine with the co-operation of DP have 
done so throughout the rest of the world.” 
Finding of Fact 95, subparagraph 9. 

In its opinion the District Court emphasized 
also “the great power they acquired” (Jd. 
at 531) and indicated criticism of limitations 
originally inserted in certain important 
licenses, although later removed from them. 
Id, at 532. Added together, the control of 
the patents covered by this agreement gave 
to National Lead and du Pont “domination 
and control over the titanium pigment busi- 
ness in the U. S.” Finding of Fact 79. The 
District Court referred to the “prolifera- 
tion of patents” as another “inevitable con- 
sequence” of the agreement. /d. at 532. This 
was explained to mean the great multipli- 
cation of related patents, resulting in in- 
creasing the difficulty of an attack upon 
them. The validity of none of the hundreds 
of patents involved has been litigated. 


“These patents, through the agreements 
in which they are enmeshed and the man- 
ner in which they have been used, have, 
in fact, been forged into instruments of 
domination of an entire industry. The 
net effect is that a business, originally 
founded upon patents which have long 
since expired, is today less accessible to 
free enterprise than when it was first 
launched.” Jd. at 532. 


Referring to the exchange of patents be- 
tween National Lead and du Pont, the 
District Court added: 


“ce 


in the context of the present case, 
this exchange between two corpo- 
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rations, who between them controlled the 
entire market, becomes an instrument of 
restraint, available for use and used, to 
continue the mastery of the market which 
NL and DP achieved by means of the 
illegal international agreements.” Jd. at 


532. 


These facts are important not only in affirm- 
ing, as we do, the finding that National 
Lead, Titan Inc. and du Pont each has vio- 
lated § 1 of the Sherman Antitrust Act, but 
also in passing upon the terms of the decree 
entered in order to prevent future viola- 
tions of that Act by them. 


[Terms of Decree] 


IV. The remaining issues relate to the 
terms of the decree. The entire decree, ex- 
clusive of its Appendix, is reported at 63 
F, Supp. 532-535, and, for reference pur- 
poses, is here reprinted in the margin, as 
there reported.* 

This deeree represents a careful attempt 
to fit the remedy to the needs of this case. 
The record upon which it is based consists 


4“*This cause came on to be heard upon the 
complaint and the answers thereto upon 
the evidence and upon argument of counsel, The 
Court having thereafter rendered and filed its 
opinion and having made and entered findings 
of fact and conclusions of law wherein the de- 
fendants have been found to have been engaged 
in a combination in restraint of trade and com- 
merce in titanium pigments among the several 
states of the United States and of foreign na- 
tions, and that the defendants have been and 
now are parties to contracts, agreements, and 
understandings in restraint of such trade 
and commerce in violation of Section 1 of the 
Sherman Act, 26 Stat. 209, 15 U. S. C. A. 81; 


‘Now, therefore, upon motion of plaintiff by 
Wendell Berge, Assistant Attorney General, 
Herbert Berman and William C, Dixon, Special 
Assistants to the Attorney General, Julian Cap- 
lan and Ephraim Jacobs, Special Attorneys, and 
John F. X. McGohey, United States Attorney, 
for relief in accordance with the prayer of the 
complaint, and ‘the defendants having severally 
appeared by counsel, it is ordered, adjudged 
and decreed as follows: 


“4. The term ‘titanium pigments’ as used 
herein shall mean any product containing two 
percent (2%) or more of the element titanium 
in a chemically, mechanically or physically com- 
bined state and mixtures thereof which can be 
used as pigments, whether or not adapted for 
other uses, and also extenders to be used in 
conjunction with any such product. 


“2. The term ‘defendants’ shall mean the 
corporations hereinafter listed who may be 
identified by the designated abbreviations: 


NL National Lead Company 
Tine Titan Company, Inc. 
DP E. I. du Pont de Nemours and 


Company 
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of two large volumes of testimony and four 
larger volumes of exhibits, representing a 
total of over 5,500 pages, reflecting more 
than three months of trial. It demonstrates 
a commendable procedure. Proposed find- 
ings of fact and conclusions of law were sub- 
mitted on behalf of the respective parties 
and a form of decree was submitted on 
behalf of the Government to the District 
Court immediately following the trial. The 
opinion of the District Court, when filed, 
formed the basis of further consultation and 
argument. After the District Court’s find- 
ings of fact and conclusions of law were 
entered, further conferences were held with 
counsel and full opportunity was given to 
them to propose changes in the findings of 
fact and the decree. Much of this discus- 
sion was reported in the record and has been 
of benefit to this Court in reviewing the 
decree. 


In our opinion, the provisions of this de- 
cree, to a large extent, are matters lying 
within the discretion of the District Court 

“3. The term ‘co-conspirators’ shall mean the 


corporations hereinafter listed, who may be 
identified by the designated abbreviations: 


TPE The Titanium Pigment Company, 
Ine, 

Krebs Krebs Pigment & Color Corpora- 
tion 

TAS Titan Co. A/S 

IG Interessengemeinschaft Farben- 
industrie Aktiengesellschaft 

TG Titangesellschaft m.b.H. 

SIT: Société Industrielle du Titane 

ICI Imperial Chemical Industries, 
Ltd. 

GW Goodlass Wall and Lead Indus- 
tries, Ltd. 

ISC Imperial Smelting Corporation, 
Ltd. 

BTP British Titan Products Company, 
Ltd. 

NTP or National Titanium Pigments, 

Laporte Ltd. 

CIL Canadian Industries, Ltd. 

Cre Canadian Titanium Pigments, 
Ltd. 

Kokusan Kokusan Kogyo Kabushiki Kai- 

or KK sha 
wi Titan Kogyo Kabushiki Kaisha 


Société des Produits Chimiques 
des Terres Rares 


Terres Rares 


Thann Fabriques des Produits Chim- 
iques de Thann et.de Mulhouse 

Montecatini Societa Anonima Titanium 

Aussig Verein fur Chemische und Metal- 


lurgische Produktion 


“4. The term ‘patents as herein defined’ shall 
mean United States letters patent and applica- 
tions as follows: (a) the letters patent and 
patent applications listed in Appendix A here- 
of; (b) all divisions, continuations or reissues 
of any of the foregoing patents and applica- 
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as a court of equity whose duty it was to 
make thé remedy as effective as possible. 


The District Court was confronted with 
an obligation to give effect to the provisions, 
on the one hand, of the patent laws granting 
certain valuable rights in the nature of monopo- 
lies to the patentees and their licensees, 
and also to give effect, on the other hand, 
to the provisions of the Sherman Antitrust 
Act prohibiting any combination or con- 
spiracy in restraint of trade among the 
several states or with foreign nations. We 
believe that the District Court has not ex- 
ceeded its discretion in the provisions of 
this decree but has employed its discretion 
with commendable fairness having especial 
regard to the needs of this case. It has 
succeeded in keeping within the lines of 
precedent thus far established, although, in 
this field, such lines cannot be much more 
than guides. The essential consideration is 
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that the remedy shall be as effective and 
fair as possible in preventing continued or 
future violations of the Antitrust Act in the 
light of the facts of the particular case. 


The issues are presented by the assign- 
ments of error in the three appeals. They 
will be considered separately in conjunction 
with their supporting arguments. In each 
instance we sustain the present decree. 


[Compulsory Licensing at Uniform, 
Reasonable Royalties] 


A. Request to omit the requirement of 
the granting of compulsory, nonexclusive 
licenses at uniform, reasonable royalties and 
to substitute for that requirement, either a 
perpetual injunction against the enforcement 
of the titanium patents presently owned or con- 
trolled by the respective appellant companies, 
or a provision for compulsory licenses to be 
issued under those patents, free of royalties. 


tions; (c) all patents issued upon such applica- 
tions; (d) all patents which cover any titanium 
pigments or any process for the manufacture of 
titanium pigments issued to any of the defend- 
ants within five years from the date of this de- 
cree; and all such patents which any of the 
defendants acquires within such five years; and 
all such patents of which any of the defendants 
becomes the exclusive licensee within such five 
years with power to sublicense. 


“5. The following agreements are hereby ad- 
judged to be unlawful under Section 1 of the 
Sherman Act and each of them is hereby can- 
celled and the defendants and each of them and 
all persons acting or claiming to act through, 
for or under them and all successors and sub- 
sidiaries of any of the defendants are hereby 
enjoined and restrained from the further per- 
formance of any of the provisions of said agree- 
ments and of any agreements amendatory there- 
of or supplemental thereto: 


Agreement dated July 30, 1920, between TP 
and TAS (Exhibit A); 

Agreement between TP and Krebs dated Jan- 
uary 1, 1933, as amended January 1, 1941 (Ex- 
hibits E and E-3); 

Agreements dated July 30, 1920, between NL, 
TP, The Titanium Alloy Manufacturing Com- 
pany and TAS (Exhibits A-1 and A-2); 

Agreement between TAS and SIT dated 
March 3, 1927 (Exhibit B); 

Agreement between TAS and IG dated Oc- 
tober 3 and 20, 1927 (Exhibit C) ; 

Agreement between TAS and IG signed June 
24 and October 20, 1927 (Exhibit C-1); 

Agreement between TAS and TG signed Oc- 
tober 3 and 20, 1927 (Exhibit C-3); 

Agreement between TG and TAS dated Oc- 
tober 3 and 20, 1927 (Exhibit C-7); 

Agreement between TG and TAS dated Oc- 
tober 3 and 20, 1927 (Exhibit C-8); 

Agreement dated February 16, 1933 between 
ICI, ISC, GW and TINC (Exhibit F); 

Agreements between TINC, SIT, TERRES 
RARES, and Thann dated June 5 and 17, 1935 
(Exhibits G-1 and G-2); 
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Agreements between TINC, TERRES RARES, 
and IG, and between TINC, Terres Rares, IG, 
TG, Thann, and Doitsu [Doitsu Senrvo Gomei 
Kaisha, Kobe/Japan] both dated January 18, 
1936 (Exhibits J and J-2): 

Agreement between NL and CIL dated Janu- 
ary 1, 1937 (Exhibit K); 

Agreement between NL and CTP dated Janu- 
ary 1, 1937, as amended February 27, 1939 (Ex- 
hibits K-1 and K-5); 

Agreements between DP and TINC dated 
July 27, 1937, June 20, 1938, April 21, 1939, May 
10, 1940, and June 23, 1941 (Exhibits M, N, Q, 
R and S), and the 

‘License Field Extender’ agreements. to 
which NL or TINC were parties, including the 
agreement between NL and TINC dated March 
28, 1939 (Exhibit O); 


provided, however, that the provisions of this 
paragraph with respect to the agreements be- 
tween TP and Krebs dated January 1, 1933, as 
amended January 1, 1941 (Exhibits E and E-3) 
shall not go into effect until the expiration of 
nine months from the date of this decree. 


“6. Each of the defendants and each of their 
directors, officers, agents, employees, successors 
and subsidiaries and all persons acting, or 
claiming to act under, through or for them or 
any of them are hereby enjoined and restrained 
(a) from entering into, adhering to, maintain- 
ing or furthering, directly or indirectly, or 
claiming any rights under any contract, agree- 
ment, understanding, plan or program among 
themselves, the co-conspirators, or with any 
other person, partnership or corporation, which 
has as its purpose or effect the continuing or 
renewing of any of the agreements listed in 
paragraph 5 hereof; (b) from entering into, 
adhering to, maintaining or furthering, directly 
or indirectly, any contract, agreement, under- 
taking, plan or program with any other pro- 
ducer or dealer relating to titanium pigments 
which has as its purpose or effect (1) to divide 
sales or manufacturing territories, (2) to allo- 
cate markets, (3) to limit or prevent United 
States imports or exports, (4) to grant to any 
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This is the major legal issue in this case. 


The material provisions in the present 
decree are as follows: 


“4, The term ‘patents as herein defined’ 
shall mean United States letters patent 
and applications as follows: (a) the letters 
patent and patent applications listed in 
Appendix A hereof; (b) all divisions, con- 
tinuations or reissues of any of the fore- 
going patents and applications; (c) all 
patents issued upon such applications; (d) 
all patents which cover any titanium pig- 
ments or any process for the manufacture 
of titanium pigments issued to any of the 
defendants within five years from the date 
of this decree; and all such patents which 
any of the defendants acquires within such 
five years; and all such patents of which 
any of the defendants becomes the exclu- 
sive licensee within such five years with 
power to sublicense. 


“7, Each of the defendants is ordered 
to grant to any applicant therefor, includ- 
ing any defendant or co-conspirator, a 
non-exclusive license under. any or all of 
the patents as herein defined at a uniform, 
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reasonable royalty. Such grant may, at 
the option of the licensor, be conditioned 
upon the reciprocal grant of a license by the 
applicant, at a reasonable royalty, under 
any and all patents covering titanium pig- 
ments or their manufacture, now issued or 
pending, or issued within five years from 
the date of this decree, if any, owned or 
controlled by such applicant. Such license 
or reciprocal license may, at the option of 
either party, contain a provision for the in- 
spection of the books and records of the 
licensee by an independent auditor who 
shall report to the licensor only the 
amount of royalty due and payable and 
no other information. During a period of 
three years from the date of this decree 
such license or reciprocal license may at 
the option of either party contain a pro- 
vision for the imparting in writing, at a 
reasonable charge, by the licensor to the 
licensee, of the methods and processes used 
by the former at the date of the license in 
its commercial practice under the licensed 
patents in connection with the production 
of titanium pigments. The Court reserves 
jurisdiction to pass upon the reasonable- 
ness of any royalty or charge herein directed 


third party any market as its exclusive terri- 
tory, (5) to keep any third party out of any 
market; provided, however, that nothing con- 
tained in this subdivision (b) of this paragraph 
6 shall prohibit any normal and usual arrange- 
ments between any defendant and its directors, 
officers, employees, agents, subsidiaries, or any 
dealer or distributor, whether or not a co- 
conspirator; (c) from restricting any purchaser 
of titanium pigments in the use thereof. 


“7. Each of the defendants is ordered to 
grant to: any applicant therefor, including any 
defendant or co-conspirator, a non-exclusive li- 
cense under any or all of the patents as herein 
defined at a uniform, reasonable royalty. Such 
grant may, at the option of the licensor, be 
conditioned upon the reciprocal grant of a li- 
cense by the applicant, at a reasonable royalty, 
under any and all patents covering titanium 
pigments or their manufacture, now issued or 
pending, or issued within five years from the 
date of this decree, if any, owned or controlled 
by such applicant. Such license or reciprocal 
license may, at the option of either party, con- 
tain a provision for the inspection of the books 
and records of the licensee by an independent 
auditor who shall report to the licensor only the 
amount of royalty due and payable and no other 
information. During a period of three years 
from the date of this decree such license or 
reciprocal license may at the option of either 
party contain a provision for the imparting 
in writing, at a reasonable charge, by the 
licensor to the licensee, of the methods and 
processes used by the former at the date of 
the license in its commercial practice under the 
licensed patents in connection with the produc- 
tion of titanium pigments. The Court reserves 
jurisdiction to pass upon the reasonableness of 
any royalty or charge herein directed to be 
reasonable. Defendants are restrained from at- 
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tempting to enforce any rights under any for- 
eign patents owned by them or under which 
they are the exclusive licensees to prevent the 
exportation of titanium pigments from the 
United States to any foreign country. 

“8. Within one year from the date of this 
decree, defendants NL and Tine shall present 
to the Court for its approval a plan for divest- 
ing themselves of their stock holdings and other 
financial interest, direct and indirect, in BTP, 
CTP, TG and TK, or for the purchase of the 
entire stock holdings and other financial inter- 
ests, direct and indirect, in said companies or 
any of them. Such plan of sale shall not pro- 
vide for the transfer of such stock or interest 
to any other defendant or to any corporation 
in which any defendant will, upon consumma- 
tion of the plan, have any interest, provided 
that this provision shall not preclude transfer 
of said defendants’ stock holdings in BTP to 
ISC, GW, and ICI, or any of them, or preclude 
transfer of said defendants’ stock holdings in 
CTP to CIL. The plan shall provide for its 
completion within two years from the date of 
this decree. 

“9. Elther American Zirconium Corporation 
or Virginia Chemical Corporation, their succes- 
sors or assigns, may at their option, if exer- 
cised within six months from the date of this 
decree, apply for licenses from DP under the 
provisions of paragraph 7. In the event Amer- 
ican Zirconium Corporation, Virginia Chemical 
Corporation or their respective successors or 
assigns exercise the foregoing option, DP is 
enjoined from collecting royalties under ahy 
existing license agreement relating to titanium 
pigments between it and the person exercising 
the option in respect of any period subsequent 
to such exercise. Defendants NL, Tinc and DP 
are hereby enjoined from bringing, or threaten- 
ing to bring, any action against any person or 
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to be reasonable. Defendants are restrained 
from attempting to enforce any rights 
under any foreign patents owned by them 
or under which they are the exclusive 
licensees to prevent the exportation of 
titanium pigments from the United States 
to any foreign country.” 


The assignment of error originally made 
by the Government, in No. 89, as to this 
point was as follows: 


“1. The court erred in failing to require 
each defendant to license its existing tit- 
anium pigment patents free of royalty 
until the court shall have determined, on 
application by any defendant, that the 
effects of the defendants’ illegal combina- 
tion, as set forth in the court’s findings 
of fact and conclusions of law, have been 
fully dissipated.” 


Later the Government moved to amend 
this assignment of error so that it would 
read as follows: 


“The court erred in failing to enter an 
injunction perpetually enjoining the de- 
fendants from enforcing the titanium patents 
presently owned or controlled by them.” 


This Court postponed consideration of 
the above motion to the hearing of the case 
on its merits. On oral argument, the Govern- 
ment supported its second proposal but indi- 
cated that, if that proposal were not satis- 
factory, it would prefer its original request 
to the provision for uniform, reasonable 
royalties now in the decree. The Govern- 


corporation for the alleged infringement prior 
to the date of this decree of any patent as 
herein defined. 


“10. The Attorney General of the United 
States or his proper representative shall, for 
the purpose of securing compliance with this 
decree, be permitted (1) access, during the 
office hours of the defendants, to all books 
ledgers, accounts, correspondence, memoranda, 
and other records and documents in the pos- 
session or under the control of the defendants, 
relating to any matters contained in this de 
cree, (2) subject to any legally recognized privi- 
lege, without restraint or interference from the 
defendants, to interview officers or employees 
of the defendants, who may have counsel pres- 
ent, regarding any such matters; provided, 
however, that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the Depart- 
ment of Justice except in the course of legal 
proceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required by 
law. 


“11. Judgment is entered against the defend- 
ants for all costs to be taxed in this proceeding. 
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ment’s motion to amend its assignment of 
errors accordingly is granted. National Lead, 
in its assignments of error in No. 90, how- 
ever, assigns the orders contained in para- 
graph 7 of the decree on this subject as 
error and, in its briefs, argues that “The 
court erred in refusing to order royalty-free 
licensing of all patents as defined in the 
judgment.” Accordingly, both proposals have 
been considered. 


While it has been contended that, because 
of the decision of this Court in Hartford- 
Empire Co. v. Umited States, 323 U. S. 386, 
the District Court was not free in the present 
case to require the issuance of royalty-free 
licenses, we feel that, without reaching the 
question whether royalty-free licensing or 
a perpetual injunction against the enforce- 
ment of a patent is permissible as a matter 
of law in any case, the present decree repre- 
sents an exercise of sound judicial discretion. 


This is a civil, not a criminal, proceeding. 
The purpose of the decree, therefore, is 
effective and fair enforcement, not punish- 
ment. An understanding of the findings of 
fact is essential to an appreciation of the 
reasons for the decree. 


Pure titanium pigment and its compounds 
represent a product of comparatively recent 
development but of major commercial value. 
The District Court found that— 


“Titanium pigments are possessed of 
great opacity, hiding power and chemical 


‘12. The cancellation, injunctions &nd all 
executory action provided for under this decree 
shall not become effective or operative until 
ninety days from the date of this decree. 


“13. Jurisdiction of this cause, and of the 
parties hereto, is retained by the Court for the 
purpose of enabling any of the parties to this 
decree, or any other person or corporation that 
may hereafter become bound. in whole or in 
part, thereby to apply to the Court at any 
time for such further orders, modifications, va- 
cations or directions as may be necessary or 
appropriate. 


(1) for the construction or carrying out of 
this decree, and 


(2) for the enforcement of compliance there- 
with and the punishment of violations thereof.’’ 


“Appendix A’’ consists only of the identifica- 
tion of National Lead’s 82 patents and 20 ap- 
plications for patents; Titan Inc.’s 19 patents 
and 1 application; Titan Co. A/S’s 2 patents; 
I. G. Farbenindustrie’s 22 patents; Titangesell- 
schaft’s 2 patents; and du Pont’s 175 patents 
and 30 applications. The references in the de- 
cree to Exhibits refer to such exhibits as they 
are identified in the record of this‘case in the 
District Court. 
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inertness, and are largely displacing other 
Pigments such as lithopone and white lead. 
Titanium pigments are used in the manu- 
facture of paints and are also used in the 
manufacture of rubber, glass, paper, vitreous 
enamels, and many other products. 

“In and before 1920 there was no sub- 
stantial trade or commerce in, and no com- 
mercial manufacture of, titanium pigments 
for use in paint, paper, rubber, or other 
Products; ei van Finding of Fact 33. 

“The production of titanium pigments 
in the United States has risen from 100 
tons (on the basis of pure TiO, content) 
in 1920 to approximately 110,000 tons in 
1943 with a peak production of approxi- 
mately 128,000 tons in the United States 
in 1941. The total production of titanium 
pigments and compounds outside of the 
United States has shown less growth, 
the estimated foreign production of titanium 
pigments and compounds being approxi- 
mately 1,000 tons in 1920 and approxi- 
mately 23,000 tons in 1938.” Finding of 
Fact 35. 


There are four producers of titanium prod- 
ucts in the United States—National Lead, 
du Pont, American Zirconium (here called 
Zirconium), which is a subsidiary of Glidden 
Company, and Virginia Chemical Company 
(here called Virginia Chemical), which is a 
subsidiary of American Cyanamid Company. 
National Lead and du Pont have cross- 
licensed each other under their respective 
patents. Zirconium entered the field in 1935 
with licenses from National Lead and du 
Pont, but the National Lead license has been 
canceled. Virginia Chemical entered the field 
in 1937 with a license from du Pont. Finding 
of Fact 42. 

National Lead has assets of over $100,000,000 
and is the largest manufacturer of titanium 
pigments and compounds not only in the 
United States but in the world. In 1943 
it manufactured and sold 76.5% of com- 
posite pigments and 46.4% of Pure TiO, 
made in the United States. Finding of Fact 
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3. Du Pont is one of the largest chemical 
companies in the United States with assets 
of over $1,000,000,000. It is one of the larg- 
est manufacturers of titanium pigments in 
the United States. In 1943 it manufactured 
and sold approximately 23.5% of the com- 
posite pigments and 45.1% of pure TiO, 
made in the United States. Finding of 
Fact 9, 


National Lead took an early lead in pro- 
moting the commercial manufacture and use 
of titanium pigments. In 1920 it acquired 
an interest in The Titanium Pigment Com- 
pany, Inc., which had been organized by the 
Titanium Alloy Manufacturing Company at 
Niagara Falls, New York. It made use of a 
patented process developed by Barton and 
Rossi. At about that time, a Norwegian 
chemist, Gustav Jebsen, made similar in- 
vestigations but along different lines in Nor- 
way. He and his associates perfected a 
patented means for producing relatively pure 
titanium dioxide by a process much less 
costly than that in use at Niagara Falls. 
These associates had not, however, per- 
fected processes for the manufacturer of 
composite pigments. Finding of Fact 33. 
In about 1922, Joseph Blumenfeld, a chemist 
and managing director of a French com- 
pany, obtained patents relating to the manu- 
facture of titanium compounds. Finding of 
Fact 34. 


On July 30, 1920, The Titanium Pigment 
Company, Inc., (affiliated with National Lead) 
and Titan Co. A/S (representing the Jebsen 
interests) entered into an agreement which 
is still uncanceled. Its principles became the 
basis for more than 60 subsequent agree- 
ments and for an international cartel’ in 
titanium pigments. The essential features 
of this agreement are stated in Finding of 
Fact 44 and in the opinion of the District 
Court, 63 F. Supp. at 517-518. 


Briefly stated, it applied to a licensed 
field, defined as including all substances 


5 “Cartels have been defined by two of the 
foremost members and advocates of such bodies. 
In the words of Sir Alfred Mond, organizer of 
Imperial Chemical Industries: 

“*T use the word cartel to include fusion, pool- 
ing arrangement, quota arrangement and price 
convention, because a cartel is protean in its 
form. .. . In an ultratechnical way, a cartel 
might be defined as a combination of producers 
for the purpose of regulating, as a rule, pro- 
duction, and, frequently, prices. .. .’ 

“In the words of Sir Felix J. C. Pole, chair- 
man of Associated Electrical Industries, Ltd.: 

‘““*”’ eartel or association usually means an 
association by agreement of companies or sec- 
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tions of companies having common interests. 
It is designed to prevent extreme or unfair com- 
petition and allocate markets, and it may also 
extend to interchange of knowledge resulting 
from scientific and technical research, exchange 
of patent rights, standardization of products, 
ete. Competition is not eliminated, but it is 
regulated. Competition in quality, efficiency, 
and service takes the place of the crude method 
of price cutting.’ ’’ Monograph No. 1, Subcom- 
mittee on War Mobilization of the Committee 
on Military Affairs, U. S. Senate, 78th Cong., 
2d Sess., Part I, p. 1. Quoted also in United 
States v. National Lead Co., 63 F. Supp. 513, 
523, note 5. 
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containing above 2% of titanium unless con- 
taining by weight more than 5% of a metal 
other than titanium in its purely metallic 
form. It applied to all apparatus, methods 
and processes useful in obtaining or manu- 
facturing such substances both in the titanium 
and in the titanium compound field. 

Both parties agreed to grant and accept a 
license, exclusive of all others including the 
licensor, under all “existing or future” patents 
of the licensing party. They divided the 
globe territorially. The American company 
was to have the North American continent. 
The Norwegian company was to have the 
rest of the world, except that reciprocal, 
nonexclusive rights of sale were reserved 
for both companies in South America. 

Detailed provision was made for exchange 
of copies of applications for patents filed 
by the parties or their other licensees. Neither 
party was ever to question or contest the 
validity of any patent of the other under 
which it was licensed within the field described. 

The American company became the exclu- 
sive agent for the Norwegian company in 
North America and vice versa outside of 
North and South America. Sales were to 
be at prices and on terms determined by 
the agent. Nothwithstanding these agencies, 
however, importations of “finished articles” 
—that is, paint, paper, rubber, glass, etc.— 
containing titanium products of the principal, 
its licensees or sublicensees, would be per- 
mitted provided such products did not con- 
stitute such an important part of such finished 
articles that sales within the agent’s terri- 
tory would interfere substantially with the 
agent’s sales of its own titanium products. 

Each party would impart semiannually to 
the other information in detail as to know- 
ledge obtained in and applicable to the “i- 
censed field” and would permit the other to 
inspect and study operations in its plants 
(exclusive of research laboratories). The 
reciprocal grants of exclusive licenses would 
extend to December 31, 1936, and thereafter 
for periods of ten years each, with provision 
for termination by notice to be given at 
least five years before the end of any such 
period. In particular, so long as each com- 
pany held an exclusive license from the 
other under this agreement, it would have 
the right to grant licenses under its own 
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patents, and sublicenses under the other’s 
patents, on the condition, nevertheless, that 
every such licensee or sublicensee would 
grant to the party to the 1920 agreement 
(other than its licensor), its patent rights 
in the “licensed field” identical in character, 
territorial scope, and duration to those given 
by its licensor to such other party under the 
1920 agreement, and would impart technical 
information to such other party in the same 
manner and to the same extent as its licensor. 


In 1929, the obligations of Titan Co. A/S 
under this agreement were assumed by Titan 
Inc. and, in 1936, the obligations of the 
Titanium Pigment Company, Inc., were 
assumed by National Lead. 


Other companies throughout the world 
joined in carrying out this program to re- 
strain international commerce and to estab- 
lish an international combination or con- 
spiracy in restraint of trade. The complaint 
in the present case lists many of these foreign 
companies as co-conspirators with National 
Lead, Titan Iric. and du Pont, but it does not 
attempt to make such co-conspirators parties 
defendant. The District Court recognized 
that it did not have jurisdiction over such 
co-conspirators and found in that circum- 
stance one of its difficulties in effectively 
restraining National Lead, Titan Inc. and 
du Pont from further violations of the Sher- 
man Antitrust Act, pursuant to this inter- 
national as well as domestic program. To 
accomplish this purpose, the District Court 
has adjudged these agreements to be unlaw- 
ful and it has canceled them. In addition, 
it has enjoined all three defendants, National 
Lead, Titan Inc. and du Pont, from further 
performance of any of the provisions of 
such agreements and of any agreements 
amendatory thereof or supplemental thereto. 
Pars. 5 and 6 of the decree, 63 F. Supp. at 
533-534. 


National Lead acquired an 87% interest 
in Titan Co. A/S, Jebsen retaining 13%. The 
District Court found that “The intended pur- 
pose of the acquisition of control of TAS 
by NL was to utilize TAS and the contract 
of 1920 to further control competition in the 
manufacture of titanium pigments and com- 
pounds in all markets of the world including 
the United States.” Finding of Fact 47.8 


6 “This purpose was accomplished. The de- 
fendant NL and TAS agreed to have TAS and 
subsequently defendant Tine form in each of the 
important industrial countries of the world, in 
association with a local corporation or firm 
which contemplated the manufacture and sale 


57,575 


of titanium pigments and compounds or which 
could contribute to the technical or commercial 
development or which threatened to be a seri- 
ous competitor of NL and TAS, a new company 
in which NL or TAS were to have a part in- 
terest. Any new company so formed was to 
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While this combination and conspiracy in 
restraint of interstate and foreign commerce 
thus was developing from 1920 to 1931, with 
National Lead and Titan Inc. at its center, 
du Pont was unconnected with it. Du Pont 
had initiated independent, but unsuccessful, 
efforts to develop, through research, a new 
and patentable commercially feasible pro- 
cess in this field. It. became convinced that 
if it were to undertake the manufacture and 
sale of titanium pigments as a development 
of its white pigment business, it would be 
necessary to enter the field as promptly as 
possible through the acquisition of the pat- 
ents and of the going business of Com- 
mercial Pigments Company. That company 
had been formed by Commercial Solvents 
Corporation in 1928 and had acquired the 
Blumenfeld and other patents in the United 
States relating to the manufacture and sale 
of titanium pigments and compounds. It 
was operating a plant in Baltimore, Mary- 
land, where it manufactured pure TiO: pig- 
ment only and sold it in competition with 
The Titanium Pigment Company, Inc. (the 
affiliate of National Lead). In July, 1931, 
du Pont, through its subsidiary, Krebs Pig- 
ment & Color Corporation, acquired all of 
the assets and assumed some of the obliga- 
tions of Commercial Pigments Company. It 
thus continued and, in fact, increased its 
competition in the titanium pigment field 
against Nationa! Lead. Findings of Fact 70, 
IZ, 0Fand?7 i 


“Both NL and DP in good faith claimed 
that each infringed certain of the other’s 
titanium pigment patents and both in good 
faith denied such infringement claiming, 
among other things, that the patents alleged 
to be infringed were of doubtful validity. 
NL and DP agreed in October, 1932, that 
the validity of the patents claimed to be 
infringed should not be questioned except 
as a last resort and that they should try 
to arrive at a general understanding.” 
Finding of Fact 72. 


Finally, in 1933, The Titanium Pigment 
Company, Inc. (by that time a 100% sub- 
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sidiary of National Lead), and Krebs Pig- 
ment & Color Corporation (subsidiary of du 
Pont) were the only producers of titanium 
pigments in the United States. The 1920 
agreement, however, prevented The Titanium 
Pigment Company, Inc. (National Lead), 
from entering into a contract with Krebs 
Pigment & Color Corporation (du Pont) 
unless the latter subscribed to the provi- 
sions of the 1920 agreement. Such a sub- 
scription would have required an agreement 
by Krebs (du Pont) not to export into the 
territories of National Lead’s foreign asso- 
ciates, and an agreement to grant to National 
Lead’s foreign associates exclusive licenses 
under all of Krebs’ (du Pont’s) present and 
future patents for titanium pigments and 
compounds in the territories of the foreign 
associates. Finding of Fact 73. After exten- 
sive negotiations, National Lead and du 
Pont formulated an agreement in writing, 
dated as of January 1, 1933, which was ex- 
ecuted August 28, 1933. It is summarized in 
Finding of Fact 73 and in the opinion of the 
lower court, 63 F. Supp. at 520-521. By 
its terms, it provided for cross-licensing but 
did not provide for the exclusive licensing 
and restrictive territorial and agency agree- 
ments specified in the 1920 program. Certain 
foreign associates of National Lead, par- 
ticularly Interessengemeinschaft Farbenin- 
dustrie Aktiengesellschaft (usually referred 
to as I. G. Farbenindustrie), insisted upon 
some such commitment from du Pont or its 
subsidiary. This insistence never was aban- 
doned but, after further negotiations and an 
exchange of letters which are set forth in 
full in Finding of Fact 73, and in the opin- 
ion of the District Court, 63 F. Supp. at 
528-529, a sufficient understanding was reached 
as to the future conduct of du Pont, or of its 
subsidiary, that I. G. Farbenindustrie agreed 
to the situation. On the basis of all the 
evidence, the District Court found that— 
“DP, through Rupprecht [President of 


Krebs Pigment & Color Corporation] and 
Krebs [the corporation], by these assur- 


be given certain territory in which it would 
have the exclusive right to manufacture and sell 
titanium pigments and compounds free from 
any exports into said territory by NL. The 
new company so organized was to refrain from 
competing with NL in its territory (the United 
States and other countries of North America) 
or in the territory of any other company asso- 
ciated with NL. TAS and subsequently defend- 
ant Tine were to make said contracts providing 
for the formation of the new companies and 
NL was to be bound to adhere to all of the 
territorial restrictions placed on TAS and sub- 
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sequently defendant Tine in such contracts by 
virtue of contract Exhibit A. [The agreement 
of July 30, 1920.] All the present and future 
patents belonging to NL or TAS or any of the 
companies associated with either in the forma- 
tion of such new companies, as well as those 
of the new companies to be organized, were to 
be licensed exclusively to NL for North America 
and to the new companies to be organized for 
their respective exclusive territories and to TAS 
and subsequently defendant Tinc for the rest 
of the world.’’ Finding of Fact 48. 
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ances and Exhibit E [the agreement dated 
as of January 1, 1933], joined the con- 
spiracy found herein to exist between, 
NL and its foreign associates. DP’s status 
rights and obligations were different from 
those of the other members of the coin- 
bination, DP did not thereafter with- 
draw.” Finding of Fact 73. 


That finding, which we accept, throws 
important light upon the conditions to 
which the decree is to be applied. Further- 
more, although National Lead and du Pont 
exchanged technical information relating to 
the. manufacturing or use of titanium pig- 
ments or compounds from about April, 1932, 
until April, 1940, this exchange was discon- 
tinued May 1, 1940. The agreement of 1933 
between The Titanium Pigment Company, 
Inc., and Krebs Pigment & Color Corpora- 
tion which then had been assumed by Na- 
tional Lead and du Pont, respectively, was 
amended on January 1, 1941, to eliminate 
provisions for the exchange of technical 
information. Finding of Fact 75. It was 
further amended to include extender pig- 
ments, which theretofore had been included 
by implication and practice. Finding of 
Fact 76. After January 1, 1941, patent ap- 
plications were to be available between Na- 
tional Lead and du Pont only after six 
months from the date of their filing, instead 
of immediately. Finding of Fact 77. 


“From 1933 on there was active com- 
petition between NL and DP for custo- 
mers. There has been a vast increase in 
sales; and repeated reductions in the price 
of titanium pigments have taken place 
and a very few increases. DP entered 
the titanium pigment business in 1931 
and since that date it has made frequent 
plant expansions for the manufacture of 
pure and composite TiO2 and its produc- 
tion increased from 20,027 tons in 1935 
to 50,674 tons in 1941 and then decreased 
to 42,843 tons in 1943. 

“NL and DP have endeavored to match 
each other’s titanium products; but each 
also manufactures certain titanium pig- 
ments having special applications not 
manufactured by the other. 

“There is no allocation of territory or 
customers between NL and DP; and each 
maintains a large, highly trained technical 
sales force engaged in endeavoring to sell 
titanium pigments. To a very large ex- 
tent the salesmen of the two companies 
are chemists whose contact with con- 
sumers (that is, manufacturers of paint, 
rubber, glass, etc.) consists in endeavor- 
ing to demonstrate that their products 
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merit acceptance on the basis of technical 
superiority. The buyers of titanium pig- 
ments are mainly well-informed, experi- 
enced purchasing agents. NL and DP 
sell for identical prices; there is no evi- 
dence that such price identity is the 
product of agreement or collusion.” Find- 
ing of Fact 78. 


These findings disclose the special con- 
ditions which confronted the District Court 
in framing its decree. They disclose a 
vigorous, comparatively young, but com- 
paratively large, world-wide industry in 
which two great companies, National Lead 
and du Pont, now control approximately 
90% of the domestic production in substan- 
tially equal shares. The balance of that pro- 
duction is in the hands of two smaller com- 
panies. Each of these is affiliated with 
larger organizations, not parties to this 
case. The findings show vigorous and ap- 
parently profitable competition on the part 
of each of the four producers, including an 
intimation that the smaller companies are 
gaining ground rather than losing it. Keen 
competition has existed both before and 
after the elimination, by the 1933 agreement 
and understanding, of certain patent advan- 
tages from among the weapons of competi- 
tion. The competition between National 
Lead and du Pont has been carried into this 
Court where today National Lead supports 
the Government’s proposal for royalty-free 
licenses, while du Pont argues strongly for 
a complete dismissal of the proceedings and 
contends that, in any event, if there are to 
be compulsory licenses they at least should 
require payment of uniform, reasonable 
royalties as provided in the present decree. 

Assuming, as is justified, that violation of 
the Sherman Act in this case has consisted 
primarily of the misuse of patent rights 
placing restraint upon interstate and foreign 
commerce, that conduct is not before this 
Court for punishment. It is brought before 
this Court in order to secure an order for 
its immediate discontinuance and for its 
future prevention. That will be accom- 
plished largely through the strict prohibi- 
tion of further performance of the provisions 
of the unlawful agreements. Further assur- 
ance against continued illegal restraints 
upon interstate and foreign commerce 
through misuse of these patent rights is 
provided through the compulsory granting 
to any applicant therefor of licenses at 
uniform, reasonable royalties under any or 
all patents defined in the decree. Such 
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patents include not only the patents and 
patent applications listed in the appendix 
to the decree, but also, among others, all 
patents which cover any titanium pigments 
or any process for the manufacture of such 
pigments issued to, or acquired by, any of 
the appellant companies within five years 
from the date of the decree. It applies also 
to all such patents of which any of the 
appellant companies shall become the ex- 
clusive licensee within such five years with 
power to sublicense. 


On the facts before us, neither the issu- 
ance of such licenses on a royalty-free basis 
nor the issuance of a permanent injunction 
prohibiting the patentees and licensees from 
enforcing those patents has been shown to 
be necessary in order to enforce effectively 
the Antitrust Act. We do not, in this case, 
face the issue of the constitutionality of such 
an order. That issue would arise only in 
a case where the order would be more 
necessary and appropriate to the enforce- 
ment of the Antitrust Act than here. In the 
absence of a showing to the contrary, it 
is obvious that some patents should entitle 
their owners to receive higher royalties than 
others. Also, it is clear that several patents, 
each of equal value, ordinarily should entitle 
their owners to a larger total return in 
royalties than would one of them alone. It 
follows that to reduce all royalties auto- 


™ Hearings before Committee on Patents on 
H. R. 23,417,.62d Cong., 2d Sess. (1912), Part 
XII, pp. 10-11; H. R. Rep. 1161, 62d Cong., 
2d Sess. (1912), Part 2, p. 8; Report of Sub- 
committee of the American Bar Association ap- 
pointed to consider the King Bill, S. 383, 74th 
Cong. (1935), p. 38. 


8 A recent recognition of a reasonable royalty 
test is contained in Chapter 726 of the 79th 
Congress, 2d Session: 

“ . . upon a judgment being rendered in 
any case for an infringement the complainant 
shall be entitled to recover general damages 
which shall be due compensation for making, 
using, or selling the invention, not less than 
@ reasonable royalty therefor, together with 
such costs, and interest, as may be fixed by 
the court. . .’ (Italics supplied.) R. S. 
§ 4921, as amended August 1, 1946, 60 Stat. 778, 
385 U. S. C. A. § 70 (Supp. 1946), relating to 
the power of courts to grant injunctions and 
estimate damages. 

The most recent and outstanding example of 
its recognition is in Hartford-Empire Co. v. 
United States, 323 U. S. 386, 413-417. 

In patent accounting suits, where the profits 
or damages cannot be ascertained and no stand- 
ard of comparison is available, the court may 
allow a reasonable royalty. 

“But, as the patent had been kept a close 
monopoly, there was no established royalty. 
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matically to a total of zero, regardless of 
their nature and regardless of their number, 
appears, on its face, to be inequitable with- 
out special proof to support such a con- 
clusion. On the other hand, it may well ° 
be that uniform, reasonable royalties com- 
puted on some patents will be found to be 
but nominal in value. Such royalties might 
be set at zero or at a nominal rate. The 
conclusion, however, would depend on the 
facts of each case. 

Recognizing the difficulty of computing a 
reasonable royalty,’ nevertheless, that con- 
ception is one that already has been recog- 
nized both by Congress and by this Court.® 
The term frequently has been employed in 
Sherman Antitrust case consent decrees.’ 
In the present case, the royalties charged 
to and paid by Zirconium and Virginia 
Chemical provide enough guidance to in- 
dicate that the reasonableness of future 
royalties may be determined in this case 
with less difficulty than often might con- 
front a court faced with such a task. Cf. 
Sinclair Refining Co. v. Jenkins Petroleum 
Process Co., 289 U. S. 689, 697-698. The 
growing strength of those two royalty- 
paying licensees has demonstrated that 
royalty-free licenses have not been essential 
to such progress even under past condi- 
tions. Finally, the District Court, under 
paragraphs 7 and 13 of the decree, will 
retain sufficient jurisdiction to enable it to 


In that situation it was permissible to show 
the value by proving what would have been, 
a reasonable royalty, considering the nature 
of the invention, its utility and advantages, 
and the extent of the use involved. Not im- 
probably such proof was more difficult to pro- 
duce, but it was quite as admissible as that 
of an established royalty.’’ Dowagiac Mfg. Co. 
v. Minnesota Plow Co., 235 U. S. 641, 648. 
See also, Sheldon v. Metro-Goldwyn Corp., 309 
U. S. 390, 404; Suffolk Co. v. Hayden, 3 Wall. 
315, 320; 3 Walker on Patents § 833 (Deller’s 
ed. 1937) (Id. 1945 pocket supp.); 56 Yale L. J. 
We 


® United States v. Owens-Ill. Glass Co., CCH 
Trade Reg. Serv. 57,498 (D. C. N. D. Calif. 
1946); United States v. American Air Filter 
Co., CCH Trade Reg. Serv. {57,492 (D. C. 
W. D. Ky. 1946); United States v. Libbey- 
Owens-Ford Glass Co., CCH Trade Reg. Serv. 
1 57,489 (D. C. N. D. Ohio 1946) ;.United States 
v. Diamond Match Co., CCH Trade Reg. Serv. 
{57,456 (D. C. S. D. N, Y. 1946); United States 
uv. General Elec. Co., CCH Trade Reg. Serv. 
157,448 (D. C. N. J. 1946); United States v. 
Bendiz Aviation Corp., CCH Trade Reg. Serv. 
157,444 (D. C. N. J. 1946); Crosby Steam Gage 
& Valwe Co. v. Manning, Maxwell & Moore, 
CCH Trade Reg. Serv. {57,336 (D. C. Mass. 
1945). 
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vacate or modify its orders fixing reasonable 
royalty rates if it finds such action to be 
necessary or appropriate. We hold, there- 
fore, that paragraphs 4 and 7 of the decree 
should not be modified either so as to pro- 
vide for compulsory royalty-free licenses or 
so as to enjoin the patentees or licensees 
from enforcing the terms of the patents in- 
volved. 


[Divestiture of Plants Not Required] 


B. Request to add a provision requiring 
National Lead and du Pont each to submit, 
within a year, a plan for the divestiture by 
it of one of its two principal titanium pig- 
ment plants, together with the related 
physical property. This request is urged 
by the Government in No. 89. It is strongly 
opposed both by National Lead and du Pont. 
The issue was discussed at length by the 
parties and the District Court in the re- 
ported conferences as to the form of the 
decree. 


We believe there is neither precedent nor 
good reason for such a requirement. The 
violation of the Sherman Act is found in 
these cases in the patent pooling and in the 
related agreements restraining interstate 
and foreign commerce. There is neither 
allegation in the complaint nor finding of 
fact by the District Court that the physical 
Properties of either National Lead or du 
Pont have been acquired or used in a man- 
ner violative of the Sherman Act, except as 
such acquisition or use may have been in- 
cidental or related to the agreements above 
mentioned. The cancellation of such agree- 
ments and the injunction against the per- 
formance of them by the appellant companies 
eliminates them. Paragraph 8 of the decree 
goes further. It requires National Lead and 


its subsidiary, Titan Inc., to present, within ~ 


one year, a plan for divesting themselves 
of their stockholdings and other financial 
interests in certain foreign corporations, or 
for the purchase of the entire stockholdings 
and other financial interests, direct or in- 
direct, in such corporations or any of them. 
Such a plan, which was required also to 
provide for its completion within two years 
from the date of the decree, will go as far 
toward divestiture as the findings of fact 
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indicate should be necessary to make the 
decree effective. 

There is no finding of fact, and apparently 
no evidence, showing that the respective 
principal titanium plants of National Lead 
or du Pont were acquired in violation of 
law, that they ever were separately owned 
or operated, or that they are adapted to 
such operation. Presumably, the requested 
divestiture would be for the purpose of pro- 
viding four instead of two independent 
major competing plants in the titanium pig- 
ment industry. However, there is no show- 
ing whether or not the two licensees, 
Zirconium (subsidiary of Glidden Company) 
and Virginia Chemical (subsidiary of Amer- 
ican Cyanamide Company), may not be 
able to develop, under the decree, even more 
substantial competition against National 
Lead and du Pont than would new con- 
cerns operating the divested plants. No 
comparable precedents have been presented. 


There is no showing that four major com- 
peting units would be preferable to two, 
or, including Zirconium and Virginia Chem- 
ical, that six would be better than four. 
Likewise, there is no showing of the neces- 
sity for this divestiture of plants or of its 
practicality and fairness. -The findings of 
fact have shown vigorous and effective com- 
petition between National Lead and du Pont 
in this field. The general manager of the 
pigments department of du Pont character- 
ized the competition with Zirconium and 
Virginia Chemical as “tough” and that with 
National Lead as “plenty tough.” Such 
competition suggests that the District Court 
would do well to remove unlawful handicaps 
from it but demonstrates no sufficient basis 
for weakening its force by divesting each 
of the two largest competitors of one of its 
principal plants. It is not for the courts to 
realign and redirect effective and lawful 
competition where it already exists and 
needs only to be released from restraints 
that violate the antitrust laws. To separate 
the operating units of going concerns with- 
out more supporting evidence than has been 
presented here to establish either the need 
for, or the feasibility of, such separation 
would amount to an abuse of discretion. 
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[Technical Information to Be Furnished] 


C. Request to add a provision requiring 
National Lead and du Pont to furnish to 
any applicant, at a reasonable charge, dur- 
ing a period of three years, technical infor- 
mation desired by the applicant relating to 
the methods and processes for manufactur- 
ing titanium pigments. This would super- 
sede the provision now in the decree which, 
during a period of three years, makes avail- 
able to a licensee certain information in 
writing, at a reasonable charge, as to the 
methods and processes used by his licensor 
at the date of the license. This is urged by 
the Government in No. 89 and opposed by 
National Lead and du Pont. Du Pont, in 
No. 91, goes further and urges the omission 
of all requirements compelling it to furnish 
technical information. 


The request by du Pont to eliminate this 
requirement altogether is based, in part, 
upon the experience of the appellant com- 
panies. Du Pont emphasizes the fact that 
the titanium pigment industry has matured 
and that, since about May 1, 1940, the 
exchange of technical information between 
National Lead and du Pont has ceased. 
Also, the agreement between them which 
called for the exchange of technical informa- 
tion was amended January 1, 1941, to elimi- 
nate the provisions requiring such exchange. 
Finding of Fact 75. Du Pont argues that 
neither Zirconium, which entered the in- 
dustry in 1934, nor Virginia Chemical, 
which entered the industry in 1935, ever 
exchanged technical information with du 
Pont or received any from du Pont. How- 
ever, Finding of Fact 84 shows that, as to 
National Lead in 1935— 


sf . NL and Zirconium cross licensed 


each other under all patents in the tita- 
nium pigment field, then owned or there- 
after acquired, and both parties agreed 
to exchange technical information and 
experience. ... 


“NL did render some engineering assist- 
ance to Zirconium in connection with the 
installation and use of its processes and 
imparted some technical information but 
frequently it refused to convey such 
technology to Zirconium on the ground 
that it was prevented by other agreements 
from so doing. 


“On occasions before 1940 there was 
exchange of information between DP and 
NL relative to Zirconium’s production.” 
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Virginia Chemical was not licensed under 
National Lead’s patents and apparently did 
not receive technical information from Na- 
tional Lead. 


Finding of Fact 95, subparagraph 8, con- 
tains a further material finding, although 
this is disputed by du Pont: 


“The defendants NL and DP secured 
a monopoly on technical information re- 
lating to the manufacture and use of 
titanium pigments and certain apparatus 
and equipment necessary to the manu- 
facture of certain titanium pigments to 
the exclusion and detriment of other 
producers now engaged in the titanium 
pigment business in the United States; 
when NL and DP ceased exchanging 
technical information, the titanium pig- 
ment business was a mature industry.” 


The requirement for the exchange of 
technical knowledge under the present de- 
cree is merely that included in paragraph 7, 
which is as follows: 


“During a period of three years from 
the date of this decree such license or 
reciprocal license may at the option of 
either party contain a provision for the 
imparting in writing at a reasonable 
charge, by the licensor to the licensee, of 
the methods and processes used by the 
former at the date of the license in its 
commercial practice under the licensed 
patents in connection with the production 
of titanium pigments.” 


The limited scope of this access to technical 
information is apparent. On the other 
hand, there is reason to believe that the 
knowledge which thus can be secured may 
be vital in giving value to the compulsory 
licenses which are a central feature of the 
decree. The information is put upon a 
basis comparable to that of a license. Just 
as a licensee is required to pay a uniform, 
reasonable royalty for the privilege of oper- 
ating under the patent, so, also, he is re- 
quired to pay a reasonable charge for the 
information as to methods and processes 
which may be important to him in his com- 
mercial practice under the licensed patents. 


The need for technical information to 
accompany patent licenses in this field, at 
least where desired by a newcomer, is tes- 
tified to repeatedly. If there be such a 
need, the reasonableness of this limited 
availability of it as stated in the decree is 
hard to deny. Findings of fact evidencing 
the importance of such information include 
the following: 


q 57,575 


58,570 


“NL wished to pool with DP all their 
patents and technical information relating 
to the manufacture or use of titanium pig- 
ments in the United States in order to 
settle its patent controversies with DP 
and to obtain access to DP’s patents and 
technical facilities and jointly to control 
and dominate the manufacture and sale of 
titanium pigments and compounds; 

Both TP and Krebs began to exchange 
extensively technical information relating 
to the manufacture and use of titanium 
pigments in 1932 and the information so 
exchanged related to much more than any 
alleged claims of patent infringement by 
either company. Blumenfeld and his for- 
eign associates furnished technical aid and 
assistance to Krebs at its instance from 
August 1931 until the approximate date 
at which TP and Krebs commenced the 
exchange of technical information in 
1932.” Finding of Fact 72. 


“DP and NL exchanged technical infor- 
mation relating in any manner to the 
manufacturing or use of titanium pig- 
ments or compounds from about April, 
1932, until April, 1940.” Finding of 
Bact) 7/5. 

“In entering into the agreement, Ex. E 
[the agreement of July 1, 1933], NL had 
several purposes: 


1) For about a year prior to the making 
of Ex. E officials of NL had been con- 
cerned by the early expiration dates of 
many of the patents upon which NL 
relied. By exchanging patents and tech- 
nology with DP, a large and powerful 
corporation, possessed of great research 
facilities, NL expected to strengthen the 
patent monopoly of NL and DP jointly, 
as against newcomers in the titanium pig- 
ment business. 

“DP’s purpose in entering into the 
agreement Ex, E were: 


3) To obtain access to NL’s technical 
experience and patents in the titanium 
pigment field as well as the patents and 
the experience of NL’s foreign associates. 


“The necessary effects of the agree- 
ment Ex. E and of DP assurances have 
been 

1) The achievement of NL purposes. 

2) The achievement of DP’s purposes. 

3) To give NL and DP together domi- 
nation and control over the titanium pig- 
ment business in the U. S.” Finding of 
Fact 79. 


National Lead on this point now takes a 
middle ground. Apparently it supports the 
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present provision in the decree and opposes 
its expansion as proposed by the Govern- 
ment. It expressly endorses the present 
provisions if the decree is amended so as 
to put the compulsory licenses on a royalty- 
free basis. If it approves this grant of access 
to technical information on that basis, it 
hardly can object to it in connection with 
licenses on a uniform, reasonable royalty 
basis. 


The fact that this Court eliminated, with- 
out discussion, paragraph 24 (c) from the 
Hartford-Empire decree is not controlling 
here. Hartford-Empire Co. v. United States, 
supra, 413, 418. The fact that the violations 
of the Anti-trust Act may have been more 
reprehensible in that case than here is not 
persuasive because this provision is not and 
should not be punitive. The justification 
for the compulsory imparting of methods 
and processes rests upon its appropriate- 
ness and upon the necessity for it in 
providing an effective decree. In the Hart- 
ford-Empire decree, paragraph 24 (c) pro- 
posed to make available, to any licensee 
under paragraph 24 (a) (without royalties), 
or under paragraph 24 (b) (with reasonable 
royalties), at cost, plus a reasonable profit, 
“all drawings and patterns ‘relating to the 
machinery or methods used in the manufac- 
ture of glassware’ embodied in the licensed 
inventions 2 idaaaty ANS 4 qaeelnctS 
Court, in that case, modified paragraphs 
24 (a) and 24 (b) and deleted paragraph 
24 (c). In the absence of a statement of 
this Court’s reasons for the deletion of 
paragraph 24 (c), it cannot be assumed that, 
by such deletion, it announced its disap- 
proval, in all future decrees, of provisions 
requiring the supplying of technical infor- 
mation to licensees at a reasonable charge. 


It may well be that the District Court, in 
the present case, took into consideration the 
argument made by National Lead that, in 
this field, “The product claims cover prac- 
tically all such improved titanium pigments: 
thus, of 23 different grades of titanium pig- 
ments (1. e. different products) sold by 
NL 21 are covered by unexpired patents.” 
Finding of Fact 37. Therefore, the impart- 
ing to the newcomer of methods and proc- 
esses covered by the decree might be par- 
ticularly important to him in entering this 
industry where substantially all the com- 
mercial products are covered either by proc- 
ess or product patents. 
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Du Pont has presented a strong case 
against compelling it to make further dis- 
closure of its technical information to its 
leading competitor, National Lead, in this 
comparatively mature technical industry, 
especially since the agreement of 1941 be- 
tween these companies expressly terminated 
their pre-existing agreement to supply such 
information. This argument does not apply, 
however, with comparable force, to the many 
other situations toward which this provision 
is directed. Under all the circumstances, 
and in view of the narrow limits written into 
the provision by the District Court, we be- 
lieve that it represents a permissible exer- 
cise of judicial discretion. It is to be judged 
from the point of view of the public interest 
as well as that of the private interests con- 
cerned. That public interest requires that 
the court be permitted to produce the most 
effective and generally fair decree that it can 
devise to give effect simultaneously to the 
antitrust laws and the patent laws. 


This decision relies also on the permissible 
breadth of the District Court’s discretion 
over the conditions under which technical 
information shall be required to be shared 
with the world. The attempt of the Gov- 
ernment to throw the field of technical 
knowledge in the titanium pigment indus- 
try wide-open would reduce the competitive 
value of the independent research of the 
parties. It would discourage rather than 
encourage competitive research. It would 
be contrary to, rather than in conformity 
with, the policy of the patent laws now in 
force. Changes in the underlying policies of 
the patent laws frequently have been pre- 
sented to Congress,” but Congress, by its 
failure to accept those changes, has added 
to, rather than detracted from, the strength 
of the present and traditional patent policies. 


[Reciprocal Licensing} 


D. Request to omit the provision that 
National Lead and du Pont, respectively, 
may make the grant of any license by either 
of them to an applicant under the decree, 
conditioned upon the reciprocal grant of a 
license by the applicant at a reasonable roy- 


oH. R. 20,388, 60th Cong., Ist Sess. (1908) ; 
H. R. 11,796, 61st Cong., 1st Sess. (1909); H. R. 
2930, 62d Cong., 1st Sess. (1911); H. R. 16,828, 
62d Cong., 2d Sess. (1912); H. R. 23,417, as 
amended, 62d Cong., 2d Sess. (1912); H. R. 
1700, 63d Cong., 1st Sess. (1913); H. R. 14,865, 
63d Cong., 2d Sess. (1914); S. 2783, 70th Cong., 
1st Sess. (1928); S. 2491, 77th Cong., 2d Sess. 
(1942). 
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alty, under certain described patents owned 
or controlled by such applicant. This is 
urged by the Government in No. 89 and op- 
posed by the appellant companies. 


The District Court, during the conferences 
on the terms of the decree, summarized the 
need for this provision by a concrete illus- 
tration of what it suggested might happen 
without it. It said: 


“Otherwise you will arrive at a situa- 
tion conceivably where Virginia Chemical 
would simply change places with du Pont 
in becoming the dominating factor in the 
industry under this extraordinary advan- 
tage of being able to take everything for 
itself and keeping everything that it has.” 
The District Court distinguished the pres- 
ent case from the Hartford-Empire case by 
showing that, in the latter, there had not 
been a similar reason for inserting the recip- 
rocal requirement. In that case, the court 
was dealing with a licensor organization 
which had no use for patents except for the 
resulting control over licensing and, conse- 
quently, it would have derived no benefit 
from cross-licenses. The reciprocal clause 
includes an appropriate reference to future 
patents. As a five-year limit is put on the 
patents which will be subject to the compul- 
sory license clause, under paragraphs 4 and 7 
of the decree, so also the reciprocal licenses 
are limited by paragraph 7 to “patents cov- 
ering titanium pigments or their manufac- 
ture, now issued or pending, or issued within 
five years from the date of this decree. ref 

Here again, the provision is well within 
the discretion of the District Court in seek- 
ing means to fit the relief it grants to the 
needs of the particular case, always with due 
regard to the underlying public interest that 
is inherent in the antitrust and patent laws.” 


[Effective Date of Decree] 


E. Request to omit the six-months’ time 
limit imposed by the decree upon the options 
of American Zirconium Corporation and 
Virginia Chemical Corporation, respectively, 
to secure certain licenses under the decree. 
This is urged by the Government in No. 89. 
It is not discussed here in the briefs of the 


11 Provisions for reciprocal licensing have been 
incorporated in consent decrees. See United 
States v. General Elec. Co., CCH Trade Reg. 
Serv. 752,777 (D. C. N. J. 1942); United States 
uv. American Bosch Corp., CCH Trade Reg. Serv. 
q 52,888 (D. C. S. D. N. Y. 1942). 
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other parties. The effective date of the 
decree of October 11, 1945, was stayed and 
suspended, by the order of Mr. Justice Reed 
entered Jan. 2, 1946, pending determination 
of the present appeals to this Court, so that 
more than six months already have passed 
since the original date of the decree without 
prejudicing the rights of the parties affected. 
In view of such suspension and of the new 
effective date to be given to the decree, 
pursuant to the order of this Court, there 
will be ample time for the exercise of this 
option under its térms. 


[No Unjustified Restriction of Normal 
Business Arrangements] 


F. Request to modify the language of 
the decree so as to eliminate language which, 
it is claimed, enjoins normal and usual busi- 
ness arrangements between the appellant 
companies and other producers of titanium 
products. This is urged by National Lead 
in No. 90 and is opposed by the Govern- 
ment. The precise request is to strike from 
paragraphs 5 and 6 of the decree certain 
language shown in the margin of this text 
in italics and to insert in paragraph 6 the 
word “producer” at the point there shown 
in capital letters.” National Lead contends 
that the cancellation of the agreements, as 
ordered in paragraph 5, and the injunction, 
as ordered in paragraphs 5 and 6, against the 
further performance ‘or the continuation or 
renewal of the unlawful provisions thereof 
(namely, division of sales or manufacturing 
territory, allocation of markets, limitation 
of imports or exports, restrictions on use, 
etc.) will insure complete and effective relief 
without subjecting National Lead or du Pont 


12“ “5, The following agreements are hereby 
adjudged to be unlawful under Section 1 of the 
Sherman Act and each of them is hereby can- 
celled and the defendants and each of them and 
all persons acting or claiming to act through, 
for or under them and all successors and sub- 
sidiaries of any of the defendants are hereby 
enjoined and restrained from the further per- 
formance of any of the provisions of said agree- 
ments and of any agreements amendatory there- 
of or supplemental thereto: [followed by a 
list of the canceled agreements] 

** ‘6. Each of the defendants and each of their 
directors, officers, agents, employees, successors 
and subsidiaries and all persons acting, or claim- 
ing to act under, through or for them or any 
of them are hereby enjoined and restrained 
(a) from entering into, adhering to, maintain- 
ing or furthering, directly or indirectly, or 
claiming any rights under any contract, agree- 
ment, understanding, plan or program among 
themselves, the co-conspirators, or with any 
other person, partnership or corporation, which 
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to undue hardship and losses. Accordingly, 
National Lead states that it asks for the 
changes here indicated in the interest of 
promoting trade and competition in titan- 
ium pigments. 

We agree, however, with the Govern- 
ment’s interpretation that paragraph 5 deals 
solely with the future enforceability of ex- 
isting contracts and that the deletion of 
the words requested by National Lead is 
not necessary in order to remove barriers 
to future contracts. Paragraph 6 deals with 
future contracts. Clause (a) enjoins the par- 
ties from entering into or adhering to any 
agreement, plan or program “which has as 
its purpose or effect the continuing or re- 
newing of any of the agreements listed in 
paragraph 5 .’ Since such agree- 
ments have been found to. violate the Sher- 
man Act, this provision imposes no 
unjustified restriction on National Lead’s 
power to contract. We find also no suf- 
ficient basis for inserting the word “producer” 
as requested in paragraph 6. If National 
Lead later can demonstrate thate its right 
of contract has been unduly restricted, it 
may, under the terms of the decree, apply 
to the District Court for a modification of 
the judgment. 


[Divestiture of Foreign Holdings] 


G. Request to omit the requirement that 
National Lead and Titan Inc., within one 
year, shall present to the District Court, 
for its approval, a plan for divesting them- 
selves of their stockholdings and other 
financial interests in certain foreign compa- 
nies or for the purchase of the entire stock- 
holdings and interests, direct or indirect, in 


has as its purpose or effect the continuing or 
renewing of any of the agreements listed in 
paragraph 5 hereof; (b) from entering into, 
adhering to, maintaining or furthering, directly 
or indirectly, any contract, agreement, under- 
taking, plan or program with any other pro- 
ducer or dealer relating to titanium pigments 
which has as its purpose or effect (1) to divide 
sales or manufacturing territories, (2) to allo- 
cate markets, (3) to limit. or prevent United 
States imports or exports, (4) to grant to any 
third party any market as its exclusive terri- 
tory, (5) to keep any. third party out of any 
market; provided, however, that nothing con- 
tained in this subdivision (b) of this paragraph 
6 shall prohibit any normal and usual arrange- 
ments between any defendant and its directors, 
officers, employees, agents, subsidiaries, or any 
PRODUCER, dealer or distributor, whether or 
not a co-conspirator; (c) from restricting any 
purchaser of titanium pigments in the use 
thereof.’ ”’ 
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such companies or any of them. To accom- 
plish this, National Lead and Titan Inc., in 
No. 90, urge the deletion of paragraph 8 
from the decree.* The Government op- 
poses such deletion. The requirement im- 
posed by paragraph 8 is merely that certain 
parties shall present to the District Court, 
within one year, a plan subject to its ap- 
proval. That court, during the conferences 
on the terms of the decree, said: “In other 
words, the stock acquisitions were part and 
parcel of the territorial allocation agree- 
ments, and probably were a necessary ele- 
ment in the establishment of the territorial 
arrangement.” We find ample reasons in 
the record for the action of the District Court 
in inserting paragraph 8 in the decree. It 
is related directly to the injunction against 
further performance of any of the provi- 
sions of the agreements listed in the decree 
as being in violation of the Sherman Act. 


[Decree Sustained, Judgment Affirmed] 


In thus disposing of the points relied upon 
in the respective appeals, the decree will 
remain as originally entered by the District 
Court, excepting only that, as a result of 
the dissolution of the stay and suspension 
of certain provisions of the decree contained 
in paragraphs 5, 8, 9, 10 and 11 thereof, 
which were granted pending determination 
of these appeals to this Court, the decree 
shall be deemed, for the purposes of those 
paragraphs and for the running of time 
thereunder, to take effect on the effective 
date of the mandate to be issued by this 
Court. 

For the reasons set forth, the motion of 
the United States to amend its assignments 
of error is granted and the judgment of the 
District Court is 

Affirmed. 


Mr. Justice BLack and Mr. Justice JACKSON 
took no part in the consideration or decision 
of this case. 
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[Dissent] 


Mr. Justice Doucras, with whom Mr. Jus- 
tice MurpHy and Mr. Justice RUTLEDGE con- 
cur, dissenting in part. I cannot agree that 
royalties should be charged on patents 
whose misuse has been so flagrant as to 
persuade us to approve compulsory licensing 
of all who desire to use the inventions. Nor 
do I think that the failure to provide for 
royalty free licensing may be sustained as 
an exercise of the judicial discretion of the 
District Court. That would be the case if 
the District Court had been free to frame 
its decree unembarrassed by the ruling in 
Hartford-Empire Co. v. United States, 323 
U. S. 386, 324 U. S. 570. In that case this 
Court modified aft anti-trust decree so as 
to permit “reasonable” royalties on patents 
which had been ordered licensed without 
charge to all applicants. The language 
there used well might lead a court to the 
conclusion that royalty-free licensing is a 
remedy unacceptable as a maiter of law.’ 
In these circumstances it is fair to assume 
that the action of the district judge in the 
present case was in deference to the Hart- 
ford-Empire rule rather than a reflection of 
his own judgment.” 

The Hartford-Empire case presented the 
first instance, so far as I am aware, of the 
incorporation of a royalty free licensing 
provision in an antitrust decree. Since the 
question is one of the greatest importance 
in the administration of the antitrust laws, 
and was not considered by the full Court, 
I think it remains an open one, except as 
applied to the Hartford-Empire case, and we 
are free to consider whether that case should 
be followed under the facts and circum- 
stances here presented. 

In the Hartford-Empire case the Court 
stressed the fact that Congress had not spe- 
cifically authorized forfeiture of patents in 
antitrust actions. It thought that “if, as we 


13 For paragraph 8, see note 4, supra. 

1“That a patent is property, protected against 
appropriation both by individuals and by gov- 
ernment, has long been settled. In recognition 
of this quality of a patent the courts, in en- 
joining violations of the Sherman Act arising 
from the use of patent licenses, agreements, 
and leases, have abstained from action which 
amounted to a forfeiture of the patents. 

“The Government urges that such forfeiture 
is justified by our recent decisions. . . . But 
those cases merely apply the doctrine that, so 
long as the patent owner is using his patent 
in violation of the antitrust laws, he cannot 
restrain infringement of it by others. We were 
not there concerned with the problem whether, 
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when a violation of the antitrust laws was to 
be restrained and discontinued, the court could, 
as part of the relief, forfeit the patents of those 
who had been guilty of the violation. -Lower 
federal courts have rightly refused to extend 
the doctrine of those cases to antitrust decrees 


by inserting forfeiture provisions.’’ 323 U. S. 
pp. 415-416. 
2He, indeed, stated on argument of a mo- 


tion to determine reasonable royalties: ‘‘I would 
have liked to go along on the question of roy- 
alty-free patents, but I felt that I hadn’t been 
given the green light on that.’’ 

The Hartford-Empire decision was four to 
two on this point. 
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must assume on this record, a defendant 
owns valid patents, it is difficult to say that, 
however much in the past such defendant 
has abused the rights thereby conferred, it 
must now dedicate them to the public.” 323 
U.S. p. 415. The difficulty with that argu- 
ment is that it proves too much. For the 
Court was at the same time sanctioning 
compulsory licensing, a most serious inroad 
on patent rights. The patent law gives to 
the patentee or his assignee the “exclusive 
right to make, use, and vend the invention 
or discovery. PE RES 8 4884535 
U.S. C. §40. If the antitrust court could 
not interfere with patent rights, then it could 
not order licensing on any terms, for manda- 
tory licensing is hardly consistent with ex- 
clusive rights. Again, if the failure of 
Congress specifically so to provide prevents 
a court from directing royalty-free licens- 
ing, then by the same token the failure to 
provide for compulsory licensing is a bar to 
that relief also. 


It is thus clear that the criterion for 
choosing the appropriate antitrust remedies 
cannot be found in Congressional silence. 
The task of putting an end to monopolistic 
practices and restoring competition is one of 
magnitude and complexity; Congress has au- 
thorized use of the broadest powers of equity 
to cope with it. Under a statute providing 
more detailed remedies than do the anti- 
trust laws, we have held that an equity court 
may mould additional ones. See Porter v. 
Warner Holding Co., 328 U.S. 395. And its 
powers under the antitrust laws, though not 
specifically enumerated, are ample to thwart 
the plans of those who would build illegal 
empires, no matter how imaginative their 
undertakings or subtle their techniques. 
The power of the court is not limited to the 
restraint of future transgressions. The im- 
pairment of property rights is no barrier 
to the fashioning of a decree which will grant 
effective relief. United States v. Union Pacific 
R. Co., 226 U. S. 470, 476-477. Divestiture 
or dissolution may be ordered in spite of 
hardship, inconvenience, or loss. United 
States uv. Crescent Amusement Co., 323 U. S. 
173, 189. Devices or instrumentalities which 
may be used for legitimate ends may never- 
theless be outlawed entirely where they have 
been employed to build the monopoly or to 
create the restraint of trade. United States v. 
Crescent Amusement Co., supra, pp. 187-188. 
For the aim of the decree is not only to pre- 
vent a repetition of the unlawful practice 
but to undo what was done, to neutralize 
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power unlawfully acquired, to prevent the 
defendants from acquiring any of the fruits 
of the condemned project. Standard Oil Co. 
v, United States, 221 U.S. 1, 78. 


If that is to be done here, I think we must 
do more than forbid further expansion of 
the existing monopolistic situation. The 
defendants have unlawfully acquired con- 
trol and domination over this industry to the 
exclusion of competitors. This control was 
obtained in part through the unlawful ac- 
quisition and use of patents. As stated by 
the District Court, “These patents, through 
the agreements in which they are enmeshed 
and the manner in which they have been 
used, have, in fact, been forged into instru- 
ments of domination of an entire industry. 
The net effect is that a business, originally 
founded upon patents which have long since 
expired, is today less accessible to free en- 
terprise than when it was first launched.” 
63 F. Supp. 513, 532. If defendants are 
allowed royalties on those patents, they do, 
indeed, reap dividends from their unlawful 
activities. As stated in a dissent in the 
Hartford-Empire case, “Every dollar here- 
after, as well as heretofore, secured from 
licenses on the patents illegally aggregated 
in the combination’s hands is money to 
which the participants are not entitled by 
virtue of the patent laws or others. It is 
the immediate product of the conspiracy.” 
323 U. S. p. 443. 

But beyond that is the effect on the in- 
dustry. Here defendants have been in a 
commanding and impregnable position. 
They have dominated the field and sup- 
pressed competition. If competition is to be 
restored strong measures must be adopted 
to provide the maximum opportunity for new 
ventures to compete with the established 
giants of the industry. It is here that the 
major vice of permitting royalties on the 
licensed patents becomes apparent. Each 
dollar of royalty adds a dollar to the costs 
of the new competitor and gives the estab- 
lished licensor another dollar with which to 
fight that competition. As stated by Na- 
tional Lead in its brief before this Court: 


“National and du Pont not only com- 
pete with their licensees but dominate the 
titanium industry. A requirement of 
uniform, reasonable royalties in no way 
frees competition because, no matter what 
the royalty may be, in this industry a 
licensee required to pay more than its 
licensor “will be at a competitive dis- 
advantage.” 
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“Compulsory licensing alone would not 
be enough to réstore the industry to a 
healthy, competitive condition. If Na- 
tional and du Pont are permitted to receive 
royalties on their existing patents, they 
will still be in position to dominate the 
industry.” 


If National Lead, the world’s largest 
producer of titanium pigments, expects to 
find itself at a competitive disadvantage as 
a result of reasonable royalty licenses, what 
can be the probable fate of newcomers or 
existing independents of small stature? ‘ 

The decree approved by the Court stops 
short of granting effective relief. Divesti- 
ture is refused. Compulsory licensing is 
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ordered, but only to those who are willing 
reciprocally to license use by the defendants 
of their patents. In this additional respect 
the decree will enable the large established 
companies to strengthen their dominant — 
position. To get the benefits of the decree 
an independent must give up one of his few 
competitive advantages—the exclusive right 
to use such patents as he may possess. 
These provisions, plus the additional re- 
quirement of royalties on the misused pat- 
ents, even though those royalties be “rea- 
sonable,” greatly increase the odds against 
restoration of competition in this industry. 

Except as to the matters mentioned, I 
join in the opinion of the Court. 


[7 57,576] United States v. Yellow Cab Company, Chicago Yellow Cab Company, 
Inc., Parmalee Transportation Company, et al. 


In the Supreme Court of the United States. 


No. 1035. June 23, 1947. 


On Appeal from the District Court of the United States for the Northern District 


of Illinois. 


Agreements to control the purchase and operation of taxicabs by the principal operat- 


ing companies in cities in four states, by insisting that they purchase their cabs from a 
subsidiary of one of the defendants constitute restraints of interstate commerce. The 
amount of interstate trade thus affected is immaterial in determining whether a violation 
of the Sherman Act has been charged. If the theory of the complaint, that restraint of inter- 
state trade was the primary object of the combination, is borne out by the evidence, a 
plain violation of the Act has occurred. 

A complaint charging a conspiracy to bring nearly all the taxicab companies in one 
city under common control and to eliminate competition among them relative to contracts 
for supplying transportation for the transfer of passengers between railroad stations in the 
midst of interstate journeys, states a violation of the Sherman Act. 

The conveyance by local taxicabs of interstate train passengers between their homes 
and the railroad station in the normal course of their independent local service is not an 
integral part of interstate transportation. A restraint on, or monopoly of that general 
local service, without more, is not proscribed by the Sherman Act. 


See the Sherman Act annotations, Vol. 1, J 1021.161, 1021.271, 1021.581, and 1210.337. 
Reversing the decision of the District Court, reported at {] 57,507. 


in a combination and conspiracy to restrain 
and to monopolize interstate trade and coim- 
merce (1) in the sale of motor vehicles for 
use as taxicabs to the principal cab operat- 
ing companies in Chicago, Pittsburgh, New 
York City and Minneapolis, and (2) in the 
business of furnishing cab services for hire 
in Chicago and vicinity. The appellees 
moved to dismiss the complaint for failure to 


[Nature of Action] 


Mr. Justice Murpuy delivered the opinion 
of the Court. The United States filed a 
complaint in the federal district court below 
pursuant to §4 of the Sherman Anti-Trust 
Act, 26 Stat, 209, as amended, to prevent and 
restrain the appellees from violating §§1 
and 2 of the Act. The complaint alleged 
that the appellees have been and are engaged 


4It must be remembered that one of the con- 
sequences of the unhealthy monopolistic con- 
dition in the industry has been a dearth of 
the ordinary patent litigation. The burden of 
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testing potentially invalid patents will thus be 
placed on the first enterprise unwilling to pay 
the royalties. 
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state a claim upon which relief might be 
granted. That motion was sustained. 69 F. 
Supp. 170. The case is now here on direct 
appeal by the United States. 330 U. S. —. 


[Facts of Case] 


The alleged facts, as set forth in the com- 
plaint, may be summarized briefly. In Jan- 
uary, 1929, one Morris Markin and others 
commenced negotiations to merge the more 
important cab operating companies in Chi- 
cago, New York and other cities. Markin 
was then president and general manager, as 
well as the controlling stockholder, of the 
Checker Cab Manufacturing Corporation 
(CCM). That company was engaged in the 
business of manufacturing taxicabs at’ its 
factory in Kalamazoo, Michigan, and ship- 
ping them to purchasers in various states. 


Parmalee Transportation Company (Par- 
malee) was organized in April, 1929, with 
62% of its stock being owned by CCM. It 
promptly took over the business of operat- 
ing special unlicensed cabs to transport 
passengers and their luggage between rail- 
road stations in Chicago, pursuant to con- 
tracts with railroads and railroad terminal 
associations. It then acquired a controlling 
interest in the Chicago Yellow Cab Com- 
pany, Inc. (Chicago Yellow). This latter 
company holds all the capital stock of Yel- 
low Cab Company (Yellow), the owner and 
operator of “Yellow” cabs in Chicago and 
vicinity. Yellow presently holds 53% of 
the taxicab licenses outstanding in Chicago. 
In addition, Parmalee acquired or organ- 
ized subsidiary companies which now hold 
100% of the taxicab licenses outstanding in 
Pittsburgh, 58% of those in Minneapolis, 
and 15% of those in New York City.” 


In January, 1930, Cab Sales and Parts 
Corporation (Cab Sales) was incorporated. 


1 Between October, 1929, and June, 1930, Par- 
malee acquired all the taxicab companies op- 
erating in Pittsburgh; it now operates the cabs 
through two wholly owned subsidiaries. Early 
in 1931, Parmalee formed a company to operate 
cabs in Minneapolis; a wholly owned subsidiary 
now operates 125 of the 214 cabs licensed in 
that city; Beginning early in 1929, Parmalee 
acquired certain companies operating cabs in 
New York City; it later consolidated them in a 
wholly owned subsidiary now holding 2,000 of 
the 13,000 licenses outstanding in that city. 

?Checker orjginally was a cooperative com- 
pany, the stockholders of which were the various 
owners of ‘‘Checker’’ cabs. In February, 1930, 
as part of a settlement of litigation between it 
and CCM, Checker agreed that its drivers would 
purchase all of their taxicabs from Cab Sales 
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At all times, Markin has been the sole stock- 
holder and the active manager of this com- 
pany. It now owns and operates the 
“Checker” cabs in Chicago and vicinity, us- 
ing licenses held in the name of Checker 
Taxi Company (Checker).? Checker pres- 
ently has no employees and no property 
other than 1,000 Chicago taxicab licenses, or 
one-third of the total outstanding, which it 
leases to Cab Sales; nearly all of its stock 
is owned by associates of Markin.® 


Markin also obtained a substantial inter- 
est in the DeLuxe Motor Cab Company, 
which was the third largest cab operating 
company in Chicago in 1929 with its 400 
licenses. He caused all of its stock to be 
sold to Parmalee. It was then consolidated 
into a new company; in 1932, Cab Sales 
bought a controlling interest in this con- 
solidated concern and caused it to suspend 
operations. Thus, by the end of 1932, Mar- 
kin had gained control of the three largest 
taxicab companies operating in Chicago and, 
through Parmalee, had substantial footholds 
in the taxicab business in New York City, 
Pittsburgh and Minneapolis. 

Yellow and Checker have consistently 
held a vast majority of the Chicago: taxicab 
licenses. There were 5,289 licenses out- 
standing in January, 1929, of which Yellow 
held 2,335 (44%) and Checker 1,750 (33%). 
In September, 1929, the City of Chicago 
adopted an ordinance to the effect that no 
more licenses should be issued, except for 
renewals, unless it should be found that the 
public convenience and necessity required 
otherwise. The substance of this provision 
was repeated in an ordinance adopted in 
May, 1934. Yellow and Checker subse- 
quently made agreements to reduce the 
number of cabs in operation and to induce 
the city to lower the number of licenses out- 


for a period of five years at $2,350 per cab. At 
the same time, CCM appointed Cab Sales as 
exclusive agent for these sales and agreed to 
sell its cabs to Cab Sales at $1,906 per cab. 
During the five-year life of this agreement, 
Checker drivers bought a large number of cabs 
from Cab Sales at prices about $400 above those 
at which Cab Sales bought them from CCM. 
As these drivers defaulted in their payments 
from time to time Cab Sales would foreclose 
and take over the ownership and operation of 
the cabs. Since 1941 it has owned and operated 
all of these cabs. 

3 By 1932, Cab Sales had acquired over 97% 
of the stock of Checker. Markin caused this 
fan to be sold to certain of his associates in 
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standing to 3,000, of which Yellow would 
hold 1,500 and Checker 1,000. 


On December 22, 1937, the City of Chi- 
cago passed an ordinance providing for a 
method of voluntary surrender by licensees 
of a sufficient number of their licenses to 
reduce the number outstanding to 3,000. It 
was also provided that if the number of 
authorized licenses should later be increased 
above the 3,000 figure, such additional li- 
censes should first be issued to the original 
licensees in proportion to, and up to, the 
number which they had surrendered. Yel- 
low and Checker then made an agreement 
to implement this ordinance; Yellow agreed 
to surrender 571 licenses (leaving it with 
1,595) and Checker agreed to surrender 500 
(leaving it with 1,000); both parties prom- 
ised to attempt to secure for Yellow 60% 
and for Checker 40% pf any licenses in ex- 
cess of 3,000 which the city might later is- 
sue. Other licensees surrendered the bal- 
ance of the required reduction, leaving 3,000 
licenses outstanding. 


On January 16, 1946, the city authorized 
the issuance of 250 licenses to war veterans. 
Yellow was notified that 234 of its licenses, 
representing that number of cabs which had 
not been in operation, would be canceled. 
Checker was given a similar notice as to 87 
licenses. Yellow and Checker then brought 
suit in an Illinois court to enjoin the city 
from issuing the new licenses and from can- 
celing any of the ones issued to them; they 
claimed that economic conditions prevented 
them from procuring taxicabs to replace 
those which had become inoperable. The 
Illinois courts held that the 1937 ordinance 
created a contract between the city and the 
licensees and that the city could not issue 
licenses to the war veterans without first 
replacing the licenses which Yellow and 
Checker had surrendered; it was further 
held that no monopoly existed, since the 
number of licenses and the rights of the 
licensees were subject to the control of the 
city. Yellow Cab Co. v. City of Chicago, 396 
Il, 388, 71 N. E. 2d 652. 


Such is the nature of the facts set forth 
in the complaint. Those facts allegedly give 
rise to a combination and conspiracy on the 
part of the appellees (Yellow, Chicago Yel- 
low, Parmalee, Cab Sales, Checker, CCM 
and Markin) in viofation of the Sherman 
Act. The problems thereby raised can best 
be considered in relation to the purported 
terms of this combination and conspiracy. 
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For present purposes, of course, we must 
assume, without deciding or implying, that 
the various facts and allegations in the com- 
plaint are true. 


ile 
[Interstate Commerce Involved] 


It is said that the appellees have agreed 
to control the operation and purchase of 
taxicabs by the principal operating compa- 
nies in Chicago, New York City, Pitts- 
burgh and Minneapolis, insisting that they 
purchase their cabs exclusively from CCM. 
This excludes all other manufacturers of 
taxicabs from 86% of the Chicago market, 
15% of the New York City market, 100% 
of the Pittsburgh market and 58% of the 
Minneapolis market. At the same time, the 
trade of the controlled cab companies is re- 
strained since they are prevented from pur- 
chasing cabs from manufacturers other than 
CCM. The result allegedly is that these 
companies must pay more for cabs than 
they would otherwise pay, their other ex- 
penditures are increased unnecessarily, and 
the public is charged high rates for the 
transportation services rendered. 


The commerce which is asserted to be 
restrained in this manner has a character 
that is undeniably interstate. The various 
cab operating companies do business in IIli- 
nois, New York, Pennsylvania and Minne- 
sota. By virtue of the conspiracy, they 
must purchase all of their cabs from CCM. 
Since CCM’s factory is located in Michigan, 
interstate sales and shipments are inevitable 
if the conspiracy is to be effectuated. The 
conspiracy also prevents those operating 
companies from purchasing cabs from other 
manufacturers, thus precluding all interstate 
sales and shipments between each individual 
cab operating company and manufacturers 
(other than CCM) located in other states. 
Interstate trade, in short, is of the very 
essence of this aspect of the conspiracy. 


But the amount of interstate trade thus 
affected by the conspiracy is immaterial in 
determining whether a violation of the Sher- 
man Act has been charged in the complaint. 
Section 1 of the Act outlaws unreasonable 
restraints on interstate commerce, regard- 
less of the amount of the commerce affected. 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, note 59, p. 225; Apex Hosiery Go. 
v. Leader, 310 U. S. 469, 485. And §2 of 
the Act makes it unlawful to conspire to 
monopolize “any part” of interstate com- 
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merce, without specifying how large a part 
must be affected. Hence it is enough if 
some appreciable part of interstate com- 
merce is the subject of a monopoly, a re- 
straint or a conspiracy. The complaint in 
this case deals with interstate purchases of 
replacements of some 5,000 licensed taxi- 
cabs in four cities.* That is an appreciable 
amount of commerce under any standard. 


See Montague & Co. v. Lowry, 193 U. S. 38. 


Likewise irrelevant is the importance of 
the interstate commerce affected in relation 
to the entire amount of that type of com- 
merce in the United States. The Sherman 
Act is concerned with more than the large, 
nation-wide obstacles in the channels of 
interstate trade. It is designed to sweep 
away all appreciable obstructions so that 
the statutory policy of free trade might be 
effectively achieved. As this Court stated 
in Indiana Farmer's Guide Co. v. Prairie 
Farmer Co., 293 U. S. 268, 279,” “The pro- 
visions of §§ 1 and 2 have both a geographi- 
cal and distributive significance and apply 
to any part of the United States as distin- 
guished from the whole and to any part of 
the classes of things forming a part of inter- 
state commerce.” It follows that the com- 
plaint in this case is not defective for failure 
to allege that CCM has a monopoly with 
reference to the total number of taxicabs 
manufactured and sold in the United States. 
Its relative position in the field of cab pro- 
duction has no necessary relation to 
the ability of the appellees to conspire to 
monopolize or restrain, in violation of the 
Act, an appreciable segment of interstate 
cab sales. An allegation that such a seg- 
ment has been or may be monopolized or 
restrained is sufficient. 

Nor can it be doubted that combinations 
and conspiracies of the type alleged in this 
case fall within the ban of the Sherman Act. 
By excluding all cab manufacturers other 
than CCM from that part of the market rep- 
resented by the cab operating companies un- 
der their control, the appellees effectively 
limit the outlets through which cabs may 
be sold in interstate commerce. Limita- 
tions of that nature have been condemned 
time and again as violative of the Act. 
Associated Press v. United States, 326 U. S. 
1, 18-19, and cases cited. In addition, by 
Preventing the cab operating companies un- 


42,595 licenses in Chicago, 2,000 in New York 
City, 125 in Minneapolis, and an estimated 280 
In Pittsburgh. 
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der their control from purchasing cabs from 
manufacturers other than CCM, the appel- 
lees deny those companies the opportunity 
to purchase cabs in a free, competitive mar- 
ket. The Sherman Act has never been 
thought to sanction such a conspiracy to 
restrain the free purchase of goods in inter- 
state commerce. See Montague & Co. uv. 
Lowry, supra; Binderup v. Pathe Exchange, 
263 UL oaZol: 


The fact that these restraints occur in a 
setting described by the appellees as a ver- 
tically integrated enterprise does not neces- 
sarily remove the ban of the Sherman Act. 
The test of illegality under the Act is the 
presence or absence of an unreasonable re- 
straint on interstate commerce. Such a re- 
straint may result as readily from a con- 
spiracy among those who are affliated or 
integrated under common ownership as from 
a conspiracy among those who are other- 
wise independent. Similarly, any affiliation 
or integration flowing from an illegal con- 
spiracy cannot insulate the conspirators 
from the sanctions which Congress has im- 
posed. The corporate interrelationships of 
the conspirators, in other words, are not de- 
terminative of the applicability of the Sher- 
man Act. That statute is aimed at substance 
rather than form. See Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 360-361, 
376-377. 


And so in this case, the common owner- 
ship and control of the various corporate 
appellees are impotent to liberate the al- 
leged combination and conspiracy from the 
impact of the Act. The complaint charges 
that the restraint of interstate trade was not 
only effected by the combination of the ap- 
pellees but was the primary object of the 
combination. The theory of the complaint, 
to borrow language from United States v. 
Reading Co., 253 U. S. 26, 57, is that “domi- 
nating power” over the cab operating com- 
panies ‘was not obtained by normal expan- 
sion to meet the demands of a business 
growing as a result of superior and enter- 
prising management, but by deliberate, cal- 
culated purchase for control.” If that theory 
is borne out in this case by the evidence, 
coupled with proof of an undue restraint of 
interstate trade, a plain violation of the Act 
has occurred, Cf. United States v. Crescent 
Amusement Co., 323 U? S. 173, 189. 


5 To the extent that the controlled operating 
companies are charged higher than the open 
market prices, they are injured. 
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Gk 
[Exclusive Transportation of Interstate Rail- 


road Passengers Between Stations Is 
Interstate Commerce] 


It is said that the appellees have agreed 
that Yellow and Cab Sales will not com- 
pete with Parmalee for contracts with rail- 
roads or railroad terminal associations to 
transport passengers and their luggage be- 
tween gailroad stations in Chicago. The 
complaint points out the well-known fact 
that Chicago is the terminus of a large num- 
ber of railroads engaged in interstate pas- 
senger traffic and that a great majority of 
the persons making interstate railroad trips 
which carry them through Chicago must 
disembark from a train at one railroad sta- 
tion, travel from that station to another 
some two blocks to two miles distant, and 
board another train at the latter station. 
The railroads often contract with the pas- 
sengers to supply between-station transpor- 
tation in Chicago. Parmalee then contracts 
with the railroads and the railroad terminal 
associations to provide this transportation 
by special cabs carrying seven to ten pas- 
sengers. Parmalee’s contracts are exclusive 
in nature. 

The transportation of such passengers 
and their luggage between stations in Chi- 
cago is clearly a part of the stream of inter- 
state commerce. When persons or goods 
move from a point of origin in one state to 
a point of destination in another, the fact 
that a part of that journey consists of trans- 
portation by an independent agency solely 
within the boundaries of one state does not 
make that portion of the trip any less inter- 
state in character. The Daniel Ball, 10 Wall. 
557, 565. That portion must be viewed in 
its relation to the entire journey rather than 
in isolation. So viewed, it is an integral 
step in the interstate movement. See Staf- 
ford v. Wallace, 258 U. S. 495. 

Any attempt to monopolize or to impose 
an undue restraint on such a constituent 
part of interstate commerce brings the Sher- 
man Act into operation. Here there is an al- 
leged conspiracy to bring nearly all the 
Chicago taxicab companies under common 
control and to eliminate competition among 
them relative to contracts for supplying 
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transportation for this transfer in the midst 
of interstate journeys. Only Parmalee is 
free to attempt to procure such contracts; 
Yellow and Cab Sales are forbidden to com- 
pete for such contracts, despite the fact that © 
they conceivably might provide the same 
transportation service at lower cost to the 
railroads.” The complaint accordingly states 
a violation of the Sherman Act in this re- 
spect. See Addyston Pipe & Steel Co. v. 
United States, 175 U. S. 211. 


It is true, of course, that exclusive con- 
tracts for the transportation service in ques- 
tion are not illegal. Donovan v. Pennsylvania 
Co., 199 U. S. 279. But a conspiracy to 
eliminate competition in obtaining those ex- 
clusive contracts is what is alleged in this 
case and it is a conspiracy of that type that 
runs afoul of the Sherman Act. Moreover, 
the fact that the competition restrained is 
that between affiliated corporations cannot 
serve to negative the statutory violation 
where, as here, the affiliation is assertedly 
one of the means of effectuating the illegal 
conspiracy not to compete. 


Ih 


[Taxicabs Rendering Usual Local Service Are 
Not Engaged in Interstate Commerce] 


Finally, it is said that the appellees have 
conspired to control the principal taxicab 
operating companies in Chicago and to ex- 
clude others from engaging in the trans- 
portation of interstate traveler$ to and from 
Chicago railroad stations. To that end, they 
have conspired to induce the City of Chi- 
cago to limit the number of licensed taxi- 
cabs to 3,000, to hold 2,595 (or 86%) of 
these licenses themselves, to obtain for Yellow 
and Checker any licenses above 3,000 which 
the city might later issue, and to prevent 
new operators from entering the cab busi- 
ness in Chicago by having Yellow and 
Checker annually renew licenses for cabs 
which they do not operate and have no in- 
tention of operating. 

The interstate commerce toward which 
this aspect of the conspiracy is directed is 
claimed to arise out of the following facts. 
Many persons are said to embark upon inter- 
state journeys from their homes, offices and 
hotels in Chicago by using taxicabs to trans- 


6 The District Court thought that Parmalee’s 
equipment and services are so totally different 
from the taxicab business of Yellow and Cab 
Sales as to make competition for the contracts 
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impractical and unlikely. But that is a matter 
for determination at the trial on the merits and 
does not negative the sufficiency of the com- 
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port themselves and their luggage to railroad 
stations in Chicago. Conversely, in making 
journeys from other states to homes, offices 
and hotels in Chicago, many persons are 
said, to complete such trips by using taxi- 
cabs to transport themselves and their lug- 
gage from railroad stations in Chicago to 
said homes, offices and hotels. Such trans- 
. portation of persons and their luggage is 
intermingled with the admittedly local op- 
erations of the Chicago taxicabs. But it is 
that allegedly interstate part of the busi- 
ness upon which rests the validity of the 
complaint in this particular, 

We hold, however, that such transporta- 
tion is too unrelated to interstate commerce 
to constitute a part thereof within the mean- 
ing of the Sherman Act. These taxicabs, in 
transporting passengers and their luggage 
to and from Chicago railroad stations, ad- 
mittedly cross no state lines; by ordinance, 
their service is confined to transportation 
“between any two points within the cor- 
porate limits of the City.” None of them 
serves only railroad passengers, all of them 
being required to serve “every person” within 
the limits of Chicago. They have no con- 
tractual or other arrangement with the 
interstate railroads. Nor are their fares 
paid or collected as part of the railroad fares. 
In short, their relationship to interstate 
transit is only casual and incidental. 

In a sense, of course, a traveler starts an 
interstate journey when he boards a con- 
veyance near his home, office or hotel to 
travel to the railroad station, from which 
the journey is continued by train; and such 
a journey ends when he alights from a con- 
veyance near the home, office or hotel which 
constitutes his ultimate destination. Indeed, 
the terminal points of an interstate journey 
may be traced even further to the moment 
when the traveler leaves or enters his room 
or office and descends or ascends the build- 
ing by elevator. 

But interstate commerce is an intensely 
practical concept drawn from the normal 
and accepted course of business. Swift & 
Co. v. United States, 196 U. S. 375, 398; 
North American Co. v. S. E. C., 327 U. S. 
686, 705. And interstate journeys are to be 
measured by “the commonly accepted sense 
of the transportation concept.” United 
States v, Capital Transit Co., 325 U. S. 357, 
363. Moreover, what may fairly be said to be 
the limits of an interstate shipment of goods 
and chattels may not necessarily be the com- 
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monly accepted limits of an individual’s 
interstate journey. We must accordingly 
mark the beginning and end of a particular 
kind of interstate commerce by its own 
practical considerations. 


Here we believe that the common under- 
standing is that a traveler intending to make 
an interstate rail journey begins his inter- 
state movement when he boards the train 
at the station and that his journey ends when 
he disembarks, at the station in the city of 
destination, What happens prior or sub- 
sequent to that rail journey, at least in the 
absence of some special arrangement, is not 
a constituent part of the interstate move- 
ment. The traveler has complete freedom 
to arrive at or leave the station by taxicab, 
trolley, bus, subway, elevated train, private 
automobile, his own two legs, or various 
other means of conveyance. Taxicab serv- 
ice is thus but one of many that may be used. 
It is contracted for independently of the 
railroad journey and may be utilized when- 
ever the traveler so desires. From the 
standpoints of time and continuity, the taxi- 
cab trip may be quite distinct and separate 
from the interstate journey. To the taxicab 
driver, it is just another local fare. 

Pennsylvania R. Co. v. Knight, 192 VU. S. 
21, demonstrates this common understanding. 
The Court there held that the Pennsylvania 
Railroad Company was subject to a state 
franchise tax by reason of the fact that it 
maintained a cab service within the bounda- 
ries of New York City for the sole benefit 
of its rail passengers. Its cabs transported 
the passengers between its ferry station and 
their residences and hotels.. The Court 
stated that this cab service was an independ- 
ent local service, preliminary or subsequent 
to any interstate transportation and not in- 
cluded in the contract of railroad carriage. 
Hence it was subject to state taxation. It 
is true that this ruling as to the extent of a 
state’s taxing power is not conclusive as to 
the boundaries of interstate commerce for 
federal purposes. Bacon v. Fllinots, 227 UV. S. 
504, 516; Binderup v. Pathe Exchange, supra, 
311. But it does illustrate the normal and 
accepted concept of the outer limits of this 
type of interstate journey. And it is that 
concept that is determinative here. 

We do not mean to establish any absolute 
rule that local taxicab service to and from 
railroad stations is completely beyond the 
reach of federal power or even beyond the 
scope of the Sherman Act. In Stafford v. 
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Wallace, supra, 528, the Court made plain 
that nothing in the Knight case was au- 
thority for the proposition that “if such an 
agency [local cab service] could be and 
were used in a conspiracy unduly and con- 
stantly to monopolize interstate passenger 
traffic, it might not be brought within federal 
restraint.” Likewise, we are not to be 
understood in this case as deciding that all 
conspiracies among local cab drivers are so 
unrelated to interstate commerce as to fall 
outside the federal ken, A conspiracy to 
burden or eliminate transportation of pas- 
sengers to and from a railroad station where 
interstate journeys begin and end might 
have sufficient effect upon interstate com- 
merce to justify the imposition of the Sher- 
man Act or other federal laws resting on the 
commerce power of Congress. 


All that we hold here is that when local 
taxicabs merely convey interstate train pas- 
sengers between their homes and the rail- 
road station in the normal course of their 
independent local service, that service is not 
an integral part of interstate transportation. 
And a restraint on or monopoly of that gen- 
eral local service, without more, is not pro- 
‘scribed by the Sherman Act. 


[Judgment Reversed and Case Remanded] 


It follows that the complaint insofar as it 
is based on such local taxicab service, fails 
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to state a cause of action under the Sherman 
Act. It thus becomes unnecessary to dis- 
cuss the points raised as to the substance of 
that part of the alleged conspiracy relating 
Our conclusion in this 
respect, however, does not lead to an af- 
firmance of the District Court’s dismissal 
of the complaint. For the reasons set forth 
in Parts I and II of this opinion, the com- 
plaint does state a cause of action under the 
Act, entitling the United States to a trial 
on the merits. Since the portion of the com- 
plaint dealt with in Part III of this opinion 
is defective, appropriate steps should be 
taken to delete the charges in relation 
thereto. With that understanding, we re- 
verse the judgment of the District Court and 
remand the case for further proceedings 
consistent with this opinion. 
Reversed. 


Mr. Justice BLAcK and Mr. Justice Rut- 
LEDGE agree with Parts I and II of this opinion 
but dissent from the holding in Part III. 


Mr. Justice Burton concurs in Part III of 
this opinion. However, he believes that the 
complaint as a whole fails to state a cause 
of action and that, therefore, the judgment 
of the District Court dismissing it should 
be affirmed. 


Mr. Justice Doucras took no part in the 
consideration or decision of this case. 


[157,577] Bigelow et al. v. RKO Radio Pictures, Inc., et al. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


June 20, 1947. 


No. 9264. 


Plaintiffs, owners of a motion picture theatre, were awarded damages in a suit in which 


defendant distributors and exhibitor were found guilty of conspiring to monopolize trade 
in motion picture films through use of the Chicago system of release. In a supplemental 
action charging continuation of the conspiracy, it was held that defendants were estopped 
by the verdict in the first trial to contest the issues therein determined, and a permanent 
injunction was entered. On appeal, it is held that the evidence supports the findings of 
fact on which the injunction is based. 


See the Sherman Act annotations, Vol. 1, J 1220.273. 


A provision of the decree which gave plaintiff a favored fixed playing position is 
eliminated, inasmuch as there was no finding that plaintiff’s inferior bargaining power 
was related directly to the conspiracy. 


See the Sherman Act annotations, Vol. 1, J 1610.411. 
See also prior opinions reported at 57,402, 57,445, 57,475. 
Before Sparks, Major, and MINTON, Circuit Judges. 


MINTON, Circuit Judge. This is the sec- conspiracy alleged in the complaint was 
ond appeal in this cause. On the first ap- established by the evidence and was suf- 
peal, 150 F. 2d 877, we fotind that the ficient to support the jury’s verdict, but we 
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reversed on the question of damages. On 
certiorari to the Supreme Court, that Court 
affirmed the finding of a conspiracy but 
reversed us on the question of damages, 


holding that the plaintiffs had sufficiently ° 


and correctly proved the measure of dam- 
ages, and affirmed a judgment for $360,000 
damages, 327 U. S. 251, 66 S. Ct. 574, 90 L. 
Ed. 579. The facts are set forth in these 
two opinions. 


After the Supreme Court had reversed 
this Court and the cause had been remanded 
to the trial court, the plaintiffs filed a sup- 
plemental complaint alleging continuation of 
the conspiracy. In it they prayed for equi- 
table relief and also additional damages for 
the period subsequent to the filing of the 
original complaint. The claim for additional 
damages is still pending in the District 
Court. 


The plaintiffs’ supplemental complaint 
alleged that the defendants were estopped 
by the verdict in the first damage trial from 
contesting any of the allegations of the 
original complaint or any of the allegations 
advanced by the plaintiffs during the trial 
of said issues. The defendants answered 
denying estoppel, and the estoppel issue 
joined was set separately for trial. 


[Trial Court Found Defendants 
Estopped by Verdict] 


At the hearing the plaintiffs put in evi- 
dence, for the limited purpose of showing 
what had transpired during the trial and 
appeal of the damage issue, the complete 
printed record and the briefs filed, and also 
the opinions handed down in this Court 
and in the Supreme Court. This was the 
only evidence then heard by the trial judge 
sitting as a chancellor and it was expressly 
understood that the printed record, although 
it contained the testimony heard by the jury 
generally, was received only to permit the 
trial judge to determine to what extent 
inquiry by him into the merits was pre- 
cluded by estoppel. The trial judge held 
with the plaintiffs that every allegation of 
the plaintiffs’ original complaint had been 
decided finally and conclusively in the plain- 
tiffs’ favor by the jury’s verdict. In addi- 
tion, the trial judge made a number of 
additional findings of fact which set -forth 
the plaintiffs’ conception of what they had 
proved at the trial. The District Court 
thereupon entered a permanent injunction 
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as prayed for by the plaintiffs. From this 
judgment, the defendants have appealed. 


By this appeal the defendants challenge 
the trial court’s ruling that estoppel by ver- 
dict extends to every issue involved in prior 
litigation between the parties. They con- 
tend that as a matter of law estoppel by 
verdict extends only to matters expressly 
and necessarily decided in the prior litiga- 
tion, with the result, as contended by the 
defendants, that the court’s decree in its 
present form must fall. The defendants re- 
quest this Court to modify the findings by 
confining such findings to the issues upon 
which the defendants actually are estopped, 
and to enter a decree on the findings as so 
modified. 

The original complaint stated but one 
cause of action which, if proved, entitled 
the plaintiffs to two kinds of relief, namely, 
damages and an injunction. The same judge 
that presided in the trial of the damage 
action heard the plaintiffs’ application for 
an injunction. One phase of this complaint 
was submitted to the jury which returned 
its verdict for damages, upon which judg- 
ment was entered and finally affirmed by 
the Supreme Court. The other phase was 
tried by the presiding judge as a chancellor, 
who has stated his findings of fact and con- 
clusions of law and upon them entered the 
decree from which the defendants have 
appealed. 


[Chicago System of Release Described] 


The defendants were found guilty of one 
conspiracy in restraint of trade in violation 
of the Sherman Act, 15 U.S. C. A. Sec. 1, 2. 
The jury so found, and the District Court, 
this Court, and the Supreme Court upheld 
the finding of conspiracy. The conspiracy 
so operated that the defendants might hold 
a picture in the Loop for the benefit of their 
theaters there, at minimum admission prices 
to be charged, for such playing time as the 
defendants might agree upon. When the 
picture was through playing in the Loop, 
there was a clearance time of three weeks 
before it could play elsewhere in Chicago. 
The picture was then channeled in a series 
of release weeks through theaters owned 
and operated by the defendants, and finally 
in the tenth week after the Loop run, the 
plaintiffs were permitted to buy the picture 
in the first week of general release. 


In other words, whatever income that 
picture was capable of producing was 
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Squeezed out of it for the benefit of the 
defendants, who operated under the unlaw- 
ful conspiracy, before the defendants per- 
mitted the plaintiffs to buy; and notwith- 
standing the fact that the plaintiffs’ theater 
had a superior location and equipment and 
was more attractive than the Maryland 
Theatre operated by one of the defendants, 
the defendants would not sell the plaintiffs 
a picture until the Maryland Theatre had 
played it. The defendants were able to set 
the run, clearance, system of release, and 
the minimum admission prices for every 
theater in the Chicago district. No theater 
could operate successfully in the Chicago 
district without the pictures which the de- 
fendants controlled. 

Under this oppressive conspiracy, the de- 
fendants operated. This conspiracy has been 
outlawed unequivocally. The defendants 
have lost a lawsuit. By their unlawful con- 
spiracy, they have been found to have 
damaged the plaintiffs in a very substantial 
sum. In one case where the Government 
had successfully prosecuted certain defend- 
ants before a jury for a violation of the 
Sherman Act, the Supreme Court said on 
an application for an injunction: “The de- 
fendants in this suit who had been there 
convicted could not require proof of what 
had been duly adjudged between the par- 
ties.” Local 167 v. United States, 291 U. S. 
293, 298, 54 S. Ct. 396, 78 L. Ed. 804. 

The trial court was not bound to hear 
any more evidence than the jury had heard 
and upon which evidence the jury had found 
the existence of the conspiracy and the very 
substantial damages to the plaintiffs. Upon 
that same evidence, the District Court could 
have based its decree after making proper 
findings. If the District Court took a nar- 
row view of that evidence, we would not 
feel bound to do likewise, because the entire 
record is before us. The record evidence 
if considered in its entirety supports the 
findings. It is only by looking through 
this restricted scope or view of the evidence 
that the findings are deemed insufficient. 
We decline the invitation to play hide and 
seek in the record in an effort to evaluate 
the District Court’s findings, looking only 
through the scope of estoppel by verdict. 
The District Court had the entire record 
before it. If it chose to take a narrow view 
of the evidence, we are not bound to follow 
4t where a consideration of all the evidence 
will support its findings without question. 
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[Evidence Supports Trial Court's Findings] 


We put to one side the refinements of 
argument, orally and in the briefs, as to the 
distinction between estoppel by verdict and 
estoppel by judgment, and look to all the 
evidence in this case that was submitted to 
the trial court on the first hearing, in order 
to determine whether there is evidence to 
sustain the findings that the court actually 
made. When so considered, there is an 
abundance of evidence to support the Dis- 
trict Court’s findings of fact. There can 
be no question of the defendants’ guilt in 
maintaining the unlawful conspiracy alleged 
in the complaint. The evidence in the record 
supports the trial court’s findings, and 
there was no error in denying the defend- 
ants’ request for findings as the evidence 
did not compel the findings they requested. 

The court, with this situation in mind, 
shaped its decree in a fashion to meet it. 
In this regard the court had a wide discre- 
tion. United States v. Crescent Amusement 
Covet al: *328°Us S? 173,185,965) Se Ch 254 
89 L. Ed. 160; Ethyl Gasoline Corporation 
et al. v. United States, 309 U. S. 436, 461, 60 
S. Ct. 618, 84 L. Ed. 852; United States v. 
Bausch & Lomb Optical Co., 321 U. S. 707, 
725, 728, 64 S. Ct. 805, 88 L. Ed. 1024. 


[Decree Properly Drawn] 


The decree was properly drawn to meet 
the acts committed under the conspiracy 
and threatened. The court was authorized 
to impose such further restraints as would 
prevent an evasion. All doubts were re- 
solved in favor of the plaintiffs. Loca] 167 
v. United States, supra, at 293, 299. 


The defendant Balaban & Katz Corpora- 
tion, although it appealed from the whole 
decree and not part of it as it might have 
done under Federal Rule of Civil Proce- 
dure 73, objects here specifically to certain 
portions of the decree. This defendant made 
no motion to modify the decree in the re- 
spects to which it now objects. Conse- 
quently, the District Court had no chance to 
rule on the contentions urged here for the 
first time. However, we have considered 
these contentions, and we find no merit in 
them except as hereinafter mentioned. 

As to the double featuring, we found in 
the first appeal of this case that while the 
double featuring in and of itself was not 
illegal, when used to further the con- 
spiracy which we found to be illegal, the 
double featuring became tainted with il- 
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legality. Bigelow v. R. K. O. Radio Pictures, 
150 F. 2d 877, 885. Therefore, the District 
Court may very properly enjoin the use 
of double features where used with the in- 
tent and purpose and where such use has 
the effect of preventing the plaintiffs from 
obtaining pictures before the defendants 
have channeled them through the conspira- 
torial system. It is only the use of the 
double featuring within the bounds of the 
conspiracy that was enjoined. This is 
proper. 

This defendant also complains that the 
decree should not enjoin the defendants 
from a first run in the Loop in excess of 
two weeks and a subsequent run in excess 
of one week without any waiting time, 
because their competitors are not so limited. 
The short and complete answer to this con- 
tention is that their competitors are not in 
the conspiracy. The provisions of the de- 
cree complained of were reasonably adapted 
to breaking up the conspiracy, a part of 
which was the method of release, and such 
provisions were therefore properly entered. 


[No Finding to Support Paragraph V(e) 
of Decree] 


With reference to subparagraph (e) of 
Paragraph V of the decree, we agree with 
the defendants that there is no finding to 
support it. The subparagraph reads as 
follows: 

“(e) Preventing plaintiffs from buying 

a run of pictures one week in advance of 

the Maryland Theatre at a rental not to 

exceed a fair and reasonable film rental;” 

Thus the plaintiffs seek by the decree a 
favored fixed position in the scheme which 
they have sought to destroy, and this on 
the ground not of the illegal conspiracy but 
on the ground that the court found they were 
at an economic disadvantage with the defend- 
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ant Balaban & Katz Corporation, who 
owned and operated the Maryland Theatre, 
because of this defendant’s bargaining 
power as the operator of a chain of theaters. 
The decree may very properly be used to 
destroy the conspiracy root, branch, and all 
its evil fruits, but it may not be used to 
redress the economic balance between the 
plaintiffs and the said defendant without 
a finding that that difference was related 
directly to the conspiracy. It has been the 
plaintiffs’ contention, as we understand it, 
that no one has a vested right in a playing 
position. In this we agree with the plain- 
tiffs. The plaintiffs have a right to compete 
for any playing position, but they have no 
right to be awarded and protected by de- 
ctee in any certain position. If the plain- 
tiffs find themselves at a disadvantage 
because the defendants are economically 
stronger inasmuch as they are a chain with 
large bargaining power, the plaintiffs may 
not, without any finding to support it, obtain 
a decree vesting them and protecting them 
in a privileged position ahead of the Mary- 
land Theatre. This does not appear to us 
as using the decree to destroy the con- 
spiracy, but rather to preserve the evil in 
the interest of the plaintiffs. The plaintiffs 
have been awarded a substantial judgment 
for damages. That should take care of the 
past injury. The decree which the court 
has entered, we think, rather effectively 
destroys the conspiracy and therefore leaves 
the future open to the plaintiffs to compete 
for the pictures at a reasonable price. This 
subparagraph of the decree is unsupported 
by any finding, and it will be eliminated. 


[Decree Affirmed as Modified] 


With this modification, we find no basis 
for objection to the decree, and, as modified, 
the decree is affirmed. 


[57,578] Rebecca Schretter and Norman Barricelli, d. b. a. Sadler Leather Com- 
pany v. Barney Lewis, d. b. a. Lewis Leather and Findings Company. 


In the District Court of the United States for the District of Massachusetts. 


Action No. 6726. June 25, 1947. 


Civil 


A motion for a preliminary injunction is denied in a suit by a dealer in leather findings 


charging defendant dealer in leather findings with selling trade-marked products at less 
than the fair trade prices, in violation of his agreements with the manufacturers. In the 
absence of a sufficient showing by the plaintiff that defendant advertised, offered for sale or 
sold merchandise in Rhode Island, or that he advertised, offered for sale or sold merchan- 
dise in Massachusetts for less than the prices stipulated in his contracts with the manu- 
facturers, no violations of the Rhode Island or Massachusetts Fair Trade Acts are shown. 
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See the Massachusetts Fair Trade Act annotations, Vol. 2, 1 8384, and the Rhode 
Island Fair Trade Act annotations, Vol. 2, 8744. 


For plaintiff: Levenson, Hurwich, Litter & Kolodny, Sidney Litter, Boston, Mass. 
For defendant: Milton H. Raffel and John J. Walsh, Jr., Boston, Mass. 


Memorandum 
[Nature of Action] 


HEALEY,) Jk: " Dhis. case came on for 
hearing on May 28, 1947, upon a summons 
to show cause why the defendant, his agenis, 
servants, employees and attorneys should 
not be temporarily enjoined from committing 
alleged violations of the Fair Trade Acts 
of Massachusetts and Rhode Island. 


[Facts] 


The plaintiffs, copartners doing business 
as the Sadler Leather Company, are citi- 
zens and residents of the State of Rhode 
Island. They are engaged in the leather 
and shoe findings business with a usual 
place of business in Providence, Rhode 
Island, and sell leather and shoe findings in 
Rhode Island and Massachusetts. 

The defendant is a citizen and resident 
of Massachusetts engaged in the business 
of selling leather and shoe findings in 
Massachusetts. He denies that he does 
business in Rhode Island as alleged in the 
complaint. 

The Panther-Panco Rubber Company has 
adopted a trade mark “Biltrite’ and the 
United States Rubber Company has adopted 
a trade mark “U. S. Royal’. Both trade 
marks have been duly registered in the 
United States Patent Office.. Both com- 
panies have allegedly spent large sums of 
money in advertising and publicizing their 
products and their several trade marks. 
Their trade marks have been imprinted upon 
their respective products and the containers 
thereof, and have become known to the 
public as identifying the said goods and 
products. 

Both the plaintiffs and the defendant en- 
tered into separate agreements with the 
Panther-Panco Company and the United 
States Rubber Company requiring the 
maintenance of minimum resale prices for 
the resale of manufacturers’ products in ac- 
cordance with certain price schedules an- 
nexed to the complaint. 


[Plaintiffs’ Contentions] 


The plaintiffs contend that the defendant 
has offered for sale and has sold, certain 
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“Biltrite’ and “U. S. Royal” products in 
Massachusetts and Rhode Island at less 
than the fair trade prices established by the 
manufacturers in violation of his agreements 
with the manufacturers. 

No affidavits as to the facts were filed by 
either of the parties. 


[No Evidence of Rhode Island Business] 


No evidence whatsoever was presented 
to show that the defendant ever advertised, 
offered to sell or sold merchandise in the 
State of Rhode Island. 


[Massachusetts cr Trade Act] 


The pertinent section of the Massa- 
chusetts Fair Trade Act (c. 93 S 14A-D incl. 
Annotated Laws of Massachusetts) is as 
follows: 

14 B: Wilfully and knowingly 
advertising, offering for sale or selling 
any commodity at less than the price 
stipulated in any contract entered into 
pursuant to the preceding section, whether 
the person so advertising, offering for sale 
or selling is or is not a party to such con- 
tract, is hereby declared to constitute 
unfair competition and to be actionable at 
the suit of any person damaged thereby. 


No clear or convincing evidence was pre- 
sented at the hearing to show that the de- 
fendant advertised, offered for sale or sold 
any merchandise in Massachusetts at less 
than the prices stipulated in his contracts 
with Panther-Panco Rubber Company and 
United States Rubber Company. 


Conclusions of Law 


1. There was no showing of any viola- 
tion of the Fair Trade Act of the State of 
Rhode Island. 

2. There was no clear showing of any 
violation of the Fair Trade Act of the Com- 
monwealth of Massachusetts. 

3. In the absence of a sufficient showing 
by the plaintiffs of a violation of the Fair 
Trade Act of either Massachusetts or Rhode 
Island, no preliminary injunction will be 
granted. 

An order shall be prepared denying the 
preliminary injunction. 
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U. S. v. Patent Button Co. 


[1 57,579] United States v. Patent Button Company. 


In the United States District Court for the District of Connecticut. 
June 27, 1947. 


A consent judgment entered in an action charging violations of the Sherman Act 
enjoins defendant from tying the use of fastening machinery sold or leased by it to the 
purchase of its button fasteners, or from engaging in practices which have a similar effect. 
Defendant is required to license at reasonable royalties fastening machinery patents owned 


Civil Action No. 1854. 


or controlled by it. 


See the Sherman Act annotations, Vol. 1, 1270.401, 1530.56; the Clayton Act anno- 
tations, Vol. 1, § 2023.11, and comment on the complaint, { 54,103. 

For plaintiff: Tom C. Clark, Attorney General; Wendell Berge, Assistant Attorney 
General; Robert A. Nitschke and Grant W. Kelleher, Special Assistant Attorneys General; 
Lawrence W. Somerville and Don Banks, Assistant Attorneys General, all of Washington, 
D. C.; and Adrian W. Maher, United States Attorney, Hartford, Conn. 


For defendant: Robinson, Robinson & Cole, Lucius W. Robinson, James M. Carlisle. 


Hartford, Conn. 
Before SMITH, District Judge. 
Final Judgment 


The plaintiff, United States of America, 
having filed its complaint in this action on 
July 30, 1946; defendant, Patent Button 
Company, having appeared and filed its an- 
swer to said complaint denying the substan- 
tive allegations thereof; and the plaintiff and 
said defendant by their respective attorneys 
having consented to the entry of this final 
judgment herein: 


NOW, THEREFORE, before the taking 
of any testimony, and without trial or 
adjudication of any issue of fact or law 
herein, and without any admisston by any 
party with respect to any such issue, and 
upon the consent of the parties hereto, the 
Court being advised and having considered 
the matter it is hereby 


ORDERED, ADJUDGED AND DE- 
CREED, as follows: 


I 
[Jurisdiction and Cause of Action] 


This Court has jurisdiction of the subject 
matter of this action and of the parties to 
this judgment; the complaint states a cause 
of action against defendant, Patent Button 
Company, under the Act of Congress of 
July 2, 1890, as amended, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies’, said 
Act being commonly known as the ‘“Sher- 
man Anti-trust Act”, and under the Act of 
Congress of October 15, 1914, as amended 
entitled “An Act to Supplement Existing 
Laws Against Unlawful Restraints and 


Monopolies, and For Other Purposes”, 
amendatory thereof and supplementary 
q{ 57,579 


thereto, said Act being commonly known 
as the “Clayton Act”. 


II 
[Definition of Terms] 
When used in this final judgment, the 
following terms have the meanings assigned 
respectively to them below: 


(a) “Fasteners” means tack-attached 
or staple-attached buttons, rivets, burrs, 
and snap fasteners for the fastening of 
clothing. 


(b) “Fastening machinery” means ma- 
chinery and accessories for attaching 
fasteners to clothing. 


(c) “Existing patents” means all pres- 
ently issued United States letters patent 
owned or controlled by defendant, Patent 
Button Company, or under which it has 
power to issue licenses or sublicenses, re- 
lating to fastening machinery, consisting 
of the following numbered United States 
patents: 


1789034 2261281 
1821953 2265574 
1832764 2265575 
1876854 2265576 
1901386 2267872 
1901375 2357268 
1955521 2377263 
2201053 


and renewals, reissues, divisions and ex- 
tensions of any such patents. 


IB 
[Parties Subject to Decree] 

The provisions of this judgment applica- 
ble to defendant Patent Button Company 
shall apply to each of its subsidiaries, suc- 
cessors, and assigns, and to each of its ofh- 
cers, directors, agents, nominees, employees. 
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and to any other person acting under, 
through or for such defendant. 


IV 


[Acts Enjoined] 


Defendant, Patent Button Company be 
and hereby is enjoined and restrained from: 


A. Leasing or making any sale or con- 
tract, or adhering to any contract for the sale 
or lease of fastening machinery, whether 
patented or unpatented, for use or resale 


within the United States, or any territory 


thereof, or the District of Columbia, or any 
insular possession or other place under the 
jurisdiction of the United States, or from 
fixing a price charged therefor or discount 
from or rebate upon such price, on the con- 
dition, agreement, or understanding that 
the lessee or purchaser thereof shall not pur- 
chase, use or deal in the fasteners of a com- 
petitor or competitors of defendant, Patent 
Button Company. 

B. Conditioning the availability of fast- 
ening machinery or parts or repairs thereof 
upon the securement of fasteners from the 
defendant Patent Button Company or any 
other designated source. 

C. Removing fastening machinery from 
the premises of any lessee because such 
lessee purchases, uses, or deals in fasteners 
manufactured or sold by any person other 
than defendant. 

D. Engaging in, or participating in, con- 
tracts, agreements, understandings or ar- 
rangements having the purpose or effect of 
continuing, reviving, or renewing any of the 
violations of the anti-trust laws alleged in 
paragraph 6 to 8 inclusive, in the com- 
plaint herein. 

E. Conditioning any license or immunity, 
expressed or implied, to practice any inven- 
tion related to fastening machinery claimed 
in any United States patent by the tying 
of any license or immunity for such inven- 
tion to the purchase or securement of fast- 
eners or any similar product or article from 
the defendant Patent Button Company or 
any other designated source. 

F. Instituting or threatening to institute 
or maintaining any suit, counter-claim or 
proceeding, judicial or administrative, for 
infringement, or to collect charges, damages, 
compensation or royalties alleged to have 
accrued prior to the date of this judgment 
under any existing patent. 
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V 
[Licenses To Be Grantcd] 


Defendant Patent Button Company be . 
and hereby is directed to grant to any appli- 
cant making a written request therefor a 
non-exclusive, non-assignable and _ unre- 
stricted license, save for and at a uniform 
reasonable royalty, under any or all. exist- 
ing patents as listed in Section II (c). Any 
applicant for such license who fails to agree 
with defendant Patent Button Company 
upon a reasonable royalty may apply to this 
court upon thirty days notice to defendant 
Patent Button Company and to the Attorney 
General at Washington, D. C. to determine 
the reasonable royalty for such license. 


VI 


Nothing in this judgment shall prevent 
defendant Patent Button Company from 
availing itself of the benefits of (a) the Act 
of Congress of April 10, 1918, commonly 
called the Webb-Pomerene Act, (b) the Act 
of Congress of 1937, commonly called the 
Miller-Tydings Proviso to Section 1 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies”, or (c) save as elsewhere in this judg- 
ment provided of the patent laws. 


VII 


[Access to Records and Documents] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall upon written 
request of the Attorney General or an As- 
sistant Attorney General, and upon reason- 
able notice to the defendant, Patent Button 
Company, made to its principal office, be 
permitted, subject to any legally recognized 
privilege, (1) access during the office hours 
of said defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
judgment, and (2) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, to inter- 
view officers or employees of such defend- 
ant, who may have counsel present, regarding 
any such matters; provided, however, that 
no information obtained by the means pro- 
vided in this paragraph shall be divulged 
by any representative of the Department of 
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Justice to any person other than a duly au- 
thorized representative of such Department 
except in the course of legal proceedings, 
to which the United States is a party, for 
the purpose of securing compliance with 
this judgment, or as otherwise required by 
law. 
VIII 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
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to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the amendment, modification, 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


[1 57,580] United States v. A. B. Dick Company, et al. 
In the United States District Court for the Northern District of Ohio. Civil No. 24188. 


Filed June 20, 1947, 


The order of the trial court extending, until completion of a companion criminal action, 


the time in which the government must answer or file objections to defendants’ interroga- 
tories in a civil anti-trust action, does not prejudice the rights of defendants in the civil 
suit, where defendants’ motion for a bill of particulars, seeking the same information in the 
criminal action, was overruled. To require the government to answer the interrogatories 
while the criminal action is pending would jeopardize the prosecution of the ¢riminal case. 


See the Sherman Act annotations, Vol. 1, 1610; see also comment and case, q 54,100, 


57,541. 
Memorandum Opinion 
[Facts] 
FREED, J.: The defendants were indicted 


for violation of the Sherman Anti-Trust Act. 
Simultaneously with the Grand Jury’s pre- 
sentment of the indictment, the Govérnment 
filed the instant suit against the defendants 
in which it seeks to enjoin them from viola- 
tion of the Act. Save for the difference in 
the nature of the causes of action, the alle- 
gations in the two actions are identical. It 
is therefore logical to assume that the same 
proof will be offered to support the charges 
contained in the indictment as will be in- 
troduced to obtain the relief sought under 
the Complaint. 

Motions for bills of particulars were made 
by the various defendants to enlarge upon 
the allegations of the indictment. This 
Court granted the motions in part and or- 
’ dered the Government to furnish particulars 
_as to certain charges; but overruled the mo- 
tions in other respects as to Other violations. 

In this suit the defendants after making 
their answers to the Complaint addressed 
numerous interrogatories to the Government 
under the provisions of Rule 33 of the Rules 
of Civil Procedure. By these interroga- 
tories they seek to obtain disclosure of the 
written and oral evidence which supports 
the accusation and the names of witnesses 
who will testify on behalf of the Government. 
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[Motion to Delay Interrogatories] 


The plaintiff, the United States of 
America, moves this Court for an order to 
dismiss the interrogatories without preju- 
dice to renewal upon the disposition of the 
pending indictment, or, in the alternative, 
to extend the time of the plaintiff to file 
objections or to respond to them until the 
disposition of the criminal charges. 


It is urged in support of the motion that 
to require plaintiff at this time to answer 
the interrogatories would have the effect of 
circumventing the decision of this Court on 
the defendants’ motions for bills of particu- 
lars. It is pointed out that the very infor- 
mation which the Court refused to have 
furnished in the criminal case will be made 
available through the response to the inter- 
rogatories. Plaintiff contends that the dis- 
closure of the information may jeopardize 
its position in the prosecution and interfere 
with the administration of justice. 

The defendants oppose the motion and 
assail the above contentions. They main- 
tain that the plaintiff chose to file the civil 
action with the return of the indictment and 
hence cannot deprive the defendants of the 
discovery. 


There are no adjudicated cases which 


shed light on the specific question here 
presented. 
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The broad and liberal interpretation 
which must be given to the rules of dis- 
covery needs no further affirmance on the 
part of this Court. It is uniformly recog- 
nized that full disclosure of evidence before 
trial in civil cases is in the interest of proper, 
orderly and just administration of law. 

Whether the numerous interrogatories of 
the defendants are embraced within the do- 
main of Rule 33 requires no determination 
at this time. The problem is not presented. 

The rule provides in part: 

< and the party upon whom the 
interrogatories have been served shall 
serve a copy of the answers on the party 
submitting the interrogatories ‘within 

15 days after the delivery of the interro- 

gatories, unless the court, on motion and 

notice and for good cause shown, enlarges 

or shortens the time j 

It is manifest from this language that the 
rules intend to vest discretion in the Court 
to extend or shorten the time for the serving 
of the answers on the opposing party. 


The Court’s exercise of discretion should 
be bounded by the injunction that the pur- 
pose to be accomplished by the rules is to 
focus the fundamental issues between the 
parties and to enable the parties to learn 
what the facts are and where they may be 
found before trial, to the end that the parties 
may prepare their case in the light of all of 
the available facts. 
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[Sole Question is Whether Delay Will 
Prejudice Defendants] 


The sole question, therefore which con- 
fronts this Court is whether delay in obtain- 
ing answers to the interrogatories will 
prejudice the rights of the defendants; or, 
stating it differently, whether the failure to 
furnish the information sought until the dis- 
position of the criminal case will deprive 
these defendants of the benefits bestowed 
by the rules of discovery? 

The proposition is apparent that if a timely 
disclosure is made, so that the defendants 
are given adequate and full opportunity to 


‘prepare their defenses, they cannot possibly 


be harmed. If they are not adversely 
affected by the delay, it is needless to give 
consideration to other issues urged. 


[Motion Granted] 


Information with reference to the subject 
matter of several of the interrogatories was 
ordered to be given to the defendants by way 
of bill of particulars in the criminal case 
(see memorandum opinion filed February 
12, 1947). No compelling reasons are 
shown to convince this Court that the de- 
fendants will be injured by extending the 
time to file objections to or to respond to 
the interrogatories until the disposition of 
the criminal suit. The motion will therefore 
be granted. 


[7 57,581] Cargill, Incorporated v. The Board of Trade of the City of Chicago, et al. 


In the United States District Court for the Northern District of Illinois. 


Action No. 46 C 935. June 26, 1947. 


Civil 


A complaint charging members of a board of trade with entering into a conspiracy 


to deprive plaintiff of profits by entering an order which stopped trading in future de- 
liveries of grains, is dismissed. The order, and the Board rule under which it was issued, 
are valid measures for price-fixing in time of emergency. Plaintiff is bound by the Board 
of Trade Rules under which his contracts for future deliveries were entered into. He 
cannot now seek to enjoin the operation of one of those rules. 


See the Sherman Act annotations, Vol. 1, J 1220.339, and the Clayton Act annotations, 
Vol. 1, { 2024.19. 


For plaintiff: Leo F. Tierney and Leo F. Kohn, of Mayer, Meyer, Austrian & Platt, 
Chicago, Illinois. 


For defendants: Walter Bachrach; Weymouth Kirkland, Howard Ellis and William 
H, Symes, of Kirkland, Fleming, Green, Martin & Ellis; Floyd E. Thompson, Frederick 
Mayer and A. L. Rittenberg, all of Chicago, Illinois. 


dismiss the amended and _ supplemental 
complaint for failure to state a claim upon 
which relief could be granted. 

The pleadings and briefs are voluminous, 
and inasmuch as the case will probably have 
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Memorandum 
[Nature of Action] 


Suaw, J.: This cause comes on for dis- 
position on motion of the defendants to 
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to be considered by some court of superior 
jurisdiction it would serve no useful purpose 
to elaborate on the allegations or the argu- 
ments. 


[Conspiracy to Stop Trading in Futures 
Charged] 


Substantially the complaint is based upon 
an alleged violation of the provisions of the 
Clayton and Sherman Acts, and seeks treble 
damages plus an injunction. It is claimed 
that all of the defendants entered into a 
conspiracy for the purpose of depriving 
plaintiff, hereinafter referred to as Cargill, 
of various large profits he would otherwise 
have derived by reason of its “long” position 
in various grains for various future deliver- 
ies at the time the Board of Trade stopped 
trading in those future deliveries and or- 
dered settlements made as of the closing 
prices on the effective date of that order. 


[Order Entered Pursuant to Board of Trade 
Rule] 


At the time the order was entered there 
was in full force and effect Rule 251 of the 
Board of Trade which in substance pro- 
vided that the Board should have power to 
declare any day to be a holiday or to close 
the Exchange or to stop trading in any 
future contracts by reason of any emer- 
gency, and to make such regulations in re- 
gard to deliveries and settlement prices as 
it should deem proper because of the emer- 
gency, and that all contracts made on the 
Board of Trade shall be subject to the pro- 
visions of that rule. 

The order complained of, which caused 
damage if any to the plaintiff, was Order 
No. 1899, which stopped trading in the vari- 
ous grain future contracts specified therein, 
and directed that they be settled without 
delivery by payment and acceptance of set- 
tlement prices which should be the closing 
price quotations of each of said futures on 
the Board of Trade on that day. 


[Lawful Acts Characterized as Unlawful] 


The complaint is replete with generalities, 
characterizations, adjectives and adverbs, 
but it is enough to say that neither 
words of characterization, nor adjec- 
tives and adverbs can make a complaint 
either at law or in equity unless the sub- 
stantive facts support such generalities and 
characterizations. It is as though the com- 
plaint should allege that the board of direc- 
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tors conspired wilfully and maliciously to 
have lunch together. If the things which 
they agreed to do and did do were lawful 
and proper then the characterization of those 
acts as being wilful and malicious, or other- 
wise scandalous, cannot change their essen- 
tial character of innocence. 


[Plaintiff's Contentions] 


Plaintiff argues at great length that price 
fixing is an evil; that it interferes with eco- 
nomic laws; that markets should be free to 
permit full expression to be given to the 
conflicting interests of buyers and sellers; 
that price fixing prevents the flexible adjust- 
ment of prices in response to the law of 
supply and demand; that tampering with 
prices thwarts the free interplay of economic 
forces and as of necessity has the effect of 
interfering with the natural level of prices. 


[Wartime Price Fixing Lawful] 


All of these things are true. But price 
fixing in time of war and public emergency 
is nothing new or anything unlawful. War 
deprives a great many young men of things 
more valuable than Cargill’s profits in these 
speculative transactions. Yet they have no 
recourse in the courts for such losses. If 
an economic situation requires the fixing of 
prices, such as have been provided in the 
First and Second War Powers Acts and 
such as is provided in the rules of every 
commodity and stock exchange, then those 
prices may lawfully be fixed and must be 
fixed for the preservation of the general 
welfare of the public, 


[Rule 251 is Valid and Necessary] 


There are two basic difficulties with plain- 
tiffs position: First, plaintiff fails to rec- 
ognize the difference between price fixing 
agreements and an order pursuant to lawful 
authority to fix prices. Agreements to fix 
prices im future and restraint of trade are 
rendered illegal by the Clayton and Sher- 
man Acts. Price fixing in time of war by 
lawful authority is not only legal but at 
times absolutely essential. 

No board of trade or stock exchange 
could exist without some such rule as No. 
251 above mentioned. Neither could the 
economic stability of any country be guar- 
anteed in time of war or great emergency 
unless some power exists somewhere law- 
fully to control prices and prevent extor- 
tionate settlements for those who had sold 
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grains for future delivery. One has only to 
imagine the present emergency in the corn 
belt by reason of floods to be multiplied 
several times larger than it appears to be 
to consider what might happen if there were 
no escape clause concerning future contracts. 
Those who had sold corn for December 
delivery might find themselves in a situa- 
tion where no corn was to be had with which 
to make delivery, and in the absence of the 
equivalent of Rule 251 such sellers would 
be the victims of unconscionable extortion. 

Rule 251 is legal, valid and necessary, and 
there is no fact alleged in the amended and 
supplemental complaint to contradict the 
necessity of its having been invoked at the 
time it was put into effect by the defendants. 


[Plaintiff Bound by Board of Trade Rules] 


The second difficulty with the plaintiff’s 
position is that it fails to realize its own 
inconsistency. In seeking an injunction and 
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continuance of trading Cargill wants the 
game to go on, but without one of the rules 
which was in force when the game started, 
or that it may be its own umpire as to the 
application of that rule. As a matter of 
justice and equity, if Cargill continues to 
play it must play according to the rules. 
The very basis of its suit is that set of rules 
under which it obtained its “long” position. 
Cargill is bound by the rules of the Board 
of Trade, and those rules were written into 
every contract that it made for future de- 
liveries, and it is conclusively presumed to 
have known that when the commitments 
were made. 


[Cause Dismissed] 


Plaintiff's amended and _ supplemental 
complaint discloses no equity nor any ground 
for equitable relief. 

The cause will be dismissed at plaintiff’s 
costs. 


[7 57,582] J. F. Mahlstedt v. C, A. Fugit. 


In the California District Court of Appeal for the Second District. 


May 8, 1947. 


Civ. No. 15692. 


A contract of sale of a business which contains a covenant not to compete, but which 
does not specify the territory within which the covenant is applicable, as provided by 
Section 16601 of the California Business and Professions Code, will be construed to be 
operative within the county or portion thereof in which the business is located. 


See the California law, Vol. 2, 8076. 


For Appellant: Merriam, Rinehart & Merriam. 


For Respondent: W. P. Smith. 


[Nature of Action] 


Witson, J.: Defendant has appealed from 
a judgment granting an injunction restrain- 
ing him for a period of ten years after May 
6, 1941, in Los Angeles County, (1) from 
entering into or conducting any orchard 
heater business, either as manager or owner, 
and from soliciting or diverting any of plain- 
tiff’s orchard heater business or customers; 
(2) from acting as salesman or representa- 
tive of any company or person other than 
California Orchard Heater Company, the 
fictitious name under which plaintiff was 
doing business; (3) from using or permitting 
the use of the name “C. A. Fugit,” “Fugit,” 
“Fugit Smokeless Orchard Heater Com- 
pany” or “Fugit Smokeless Heater” in con- 
nection with the business of manufacturing 
or conducting any orchard heater business; 
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(4) from advertising or causing to be ad- 
vertised in any manner any of said names. 


[Terms of Agreement] 


On May 6, 1941, appellant and respondent 
entered into an agreement in writing read- 
ing as follows: 

“This agreement made this sixth day of 
May 1941 between C. A. Fugit, of Alham- 
bra, Calif., hereinafter known as _ the 
‘Seller’ and J. F. Mahlstedt, of Los An- 
geles, Calif., hereinafter known as the 
‘buyer’ wherein both the buyer and the 
seller hereby agree to the hereinafter 
stipulated terms of this agreement wherein 
the seller agrees to sell and transfer to 
the buyer and the buyer agrees to ac- 
cept the following items of property and for 
such transfer agrees to pay to the seller 
the sum of $5,000.00 as follows: $2,000.00 
on the signing of this contract, and the 
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balance of $3,000.00 at the rate of $1.00 
per pipe line heater when sold whether it 
be a Fugit type or a California Orchard 
Heater type at the selling price established 
by the California Orchard Heater Com- 
pany. 

“On payment of the initial sum of 
$2,000.00 the seller agrees to release and 
deliver to buyer free and clear of all in- 
cumbrances, the following articles: 

“All salable goods on hand as of May 
3, 1941 as used and sold by the seller in 
the carrying-on of the business known as 
the Fugit Smokeless Orchard Heater 
Company. 

“All tools and equipment on hand as of 
May 4, 1941 as used for the manufacture 
and installation of pipe line orchard heater 
systems, including 1 tractor, 1 trailer for 
tractor, 1 pipe bending machine, 1 flaring 
machine and all miscellaneous tools, two 
generators, hose, gauges complete. 


“All literature, plates, cuts and half 
tones used in advertising. Seller also 
agrees to assign to buyer all patents rela- 
tive to the Fugit type of orchard heaters. 

“Seller agrees to render to buyer a com- 
plete list of all persons for whom seller 
has installed pipe line orchard heaters, 


“Seller agrees to refrain from entering 
into the orchard heater business as a 
manufacturer or owner in whole or in 
part, for a period of ten years or to act 
as a salesman or representative of any or- 
chard heater company other than the Cali- 
fornia Orchard Heater Co. 

“The Buyer hereby agrees that the seller 
shall act as agent for the sale of pipe line 
heaters and shall sell only at the list prices 
established by the buyer and on all sales 
made by the buyer and on all sales made 
he shall receive a commission of 30 cents, 
on each heater sold by him. 

“Seller agrees to assume all liabilities 
of the Fugit Orchard Heater Co., and 
also agrees to release any and all claim 
he might have in plates, patterns, cast- 
ings, dies or other stock now used or in the 
possession of the California Orchard 
Heater Co. 

“This agreement made this sixth day 
of May 1941. 


“This agreement consists of two pages.” 


[Acts Resulting in Alleged Violation] 


The consideration provided for in the con- 
tract was paid by respondent and he took 
possession of the personal property de- 
scribed in the agreement. In August, 1945, 
appellant entered into an arrangement or as- 
sociation with one Wm. H. Fabry who was 
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preparing to manufacture orchard heaters 
in Los Angeles County and to market them 
throughout the citrus districts of California. 
Advertisements appeared in a magazine 
called California Citrograph published in 
August and September, 1945, and January, 
1946, reciting that appellant was associated 
with the Fugit-Fabry Company and stating 
that the company was prepared to furnish 
replacement parts for orchard heating sys- 
tems already installed or new systems. The 
magazine is extensively circulated in the 
citrus districts of California and is read by 
citrus growers and by merchants dealing in 
orchard heaters. Following the publication 
of said advertisements respondent brought 
this action resulting in the injunction above 
outlined. 


[Contentions of Appellant] 


(1) The court found that appellant sold 
all his property connected with his business 
and that the good will of the business was 
included in the sale of his assets. Appel- 
lant contends that this finding is not sup- 
ported by the evidence. Appellant testified 
that while he and respondent were negoti- 
ating for the sale he placed a price of $7,000 
on all the property used by him in his busi- 
ness; that respondent objected to the price 
and to satisfy the objections some of the 
property was eliminated from the sale and 
the sum of $5,000 was determined upon and 
the contract was executed. Respondent tes- 
tified that he paid the price asked by appel- 
lant; that “there was no haggling” and that 
he received all salable property and mer- 
chandise that appellant possessed. Since the 
evidence is conflicting the finding in accord 
with respondent’s testimony will not be dis- 
turbed. 


Appellant further contends that since the 
good will of appellant’s business was not 
mentioned in the agreement it was not trans- 
ferred and that appellant is entitled to con- 
tinue in the business. ‘“‘A contract may be 
explained by reference to the circumstances 
under which it was made, and the matter to 
which it relates.” (Civ. Code, § 1647.) (2) 
When a person sells the contents of a store 
and agrees not to engage in the same busi- 
ness in the same city as long as the pur- 
chaser continues in business, the contract is 
construed as carrying with it the good will 
of the business. (Shafer v. Sloan, 3 Cal. 
App. 335, 337 [85 P. 162]; Streeter v. Rush, 
25 Cal. 67, 72.) (3) If the property and 
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business to which a good will adheres are 
transferred, the good will passes to the 
transferee as an incident although not speci- 
fically mentioned in the contract of sale. (38 
C.J. S. p. 955, §8; 24 Am. Jur. p. 810, § 13.) 
Since appellant sold to respondent all sal- 
able goods, all tools and equipment used in 
the manufacture of orchard heaters, and all 
literature, plates, cuts and half tones used 
in advertising, the good will adhered to the 
property sold and was transferred with it. 


[Contract Held Valid Under Code] 


(4) The law in force at the time the con- 
tract was executed became a part of the 
contract and it is presumed that the parties 
contracted with knowledge of the law. On 
the date of the contract sections 1673 and 
1674 of the Civil Code were in effect. (These 
provisions with slight modifications are now 
sections 16600 and 16601 of the Business and 
Professions Code.) As authorized by said 
sections of the Civil Code appellant, having 
transferred the good will of his business, 
agreed to refrain from carrying on a similar 
business for a period of ten years. He con- 
tends that that portion of his agreement was 
void because it did not, as required by sec- 
tion 1674, specify the territory within which 
he agreed not to carry on his business. If 
such a contract is indefinite as to time or 
territory the court will construe it in such 
manner as to make it valid. (5) If the 
contract is unrestricted as to the territory 
in which the seller agreed to refrain from 
competition with the purchaser of his busi- 
ness, or if it includes more territory than 
that provided by law it will be construed to 
be operative within the county or portion 
thereof in which the business is located (City 
Carpet etc. Works v. Jones, 102 Cal. 506, 512 
[36 P. 841]; Stephens v. Bean, 65 Cal. App. 
779, 783 [224 P. 1022]; General Paint Corp. 
v. Seymour, 124 Cal. App. 611, 614 [12 P, 2d 
990]), (6) and if the agreement is indeter- 
minate as to the period of its operation, or 
is without time limit, the court will construe 
it to cover the time permitted by law. (Gre- 
gory v. Spieker, 110 Cal. 150, 153 [42 P. 576, 
52 Am. St. Rep. 70]; Brown v. Kling, 101 
Cal, 295, 298 [35 P. 995].) In the instant 
case the contract did not specify the terri- 
tory in which appellant agreed that he would 
not engage in business. Prior to the sale 
appellant’s business had been carried on in 
Los Angeles County and after the sale re- 
spondent conducted his business in the same 
county. The court construed the contract 
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to be limited to the territory in which the 
parties respectively had conducted their 
businesses and restrained appellant from in- 
fringing on respondent’s business in Los . 
Angeles County. We find no error in the 
restraint thus imposed on appellant. 


[Portion of Decree Mere Surplusage| 


That part of the injunction restraining 
appellant from using the name Fugit in any 
form in the installation of orchard heaters 
is surplusage and unobjectionable. Since 
he is restrained from doing any orchard 
heater business in Los Angeles’County for 
the period prescribed in the contract he will 
obviously be unable to use his name in such 
business or to advertise in his own or any 
other name. Since the inhibition on the 
transaction of business and the use of ap- 
pellant’s name is limited to Los Angeles 
County he is free to engage in the same or 
a similar business in his own name anywhere 
outside the county. 


[No Right to Use Appellant’s Name] 


(7) After the signing of the contract ap- 
pellant gave permission for the use of his 
name to Wm. H. Fabry in a similar business 
carried on by the latter. Respondent testi- 
fied that when he purchased the business he 
especially desired to obtain the right to use 
the name of Fugit Orchard Heater because, 
the name Fugit was valuable in connection 
with that business. The contract did not 
convey the right to use the name and there 
was no agreement that respondent should 
have such right or privilege or that appel- 
Jant would not permit the name to be used 
by others. 

At the date of the contract section 992 of 
the Civil Code read as follows: “The good- 
will of a business is the expectation of con- 
tinued public patronage, but it does not 
include a right to use the name of any person 
from whom it was acquired”; and section 
993 provided: ‘The good-will of a business 
is property, transferable like any other, and 
the persox: transferring it may transfer with 
it the right of using the name under which 
the business is conducted.” (These provi- 
sions are now in sections 14100 to 14103, in- 
clusive, Business and Professions Code.) 
Although appellant might have transferred 
the right to the use of his name (§ 993) he 
did not do so, and as a result of the omission 
of such provision from the contract respond- 
ent did not acquire the right to use the 
name. (§ 992.) 
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Since appellant did not transfer and re- 
spondent did not acquire the right to use 
the name, the permission given to Fabry 
was not in violation of the agreement. Fa- 
bry is not a party to this action, and since 
the question is not presented we express no 
opinion as to whether he is an agent or as- 
sociate of appellant and as such is within 
the terms of the injunction. 


[Judgment Modified and Affirmed] 


The judgment is modified by adding the 
following to the last paragraph thereof: 
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“provided that defendant is not enjoined 
from permitting the use of his name by 
other persons in the manufacture and dis- 
tribution of orchard heaters on the condi- 
tion that he shall not be connected, directly 
or indirectly, with the business in which his 
name is used and does not either solicit busi- 
ness for such persons or do any act that is 
injurious to respondent’s business.” As so 
modified the judgment is affirmed. 


Moorg, P. J., and McComs, J., concurred. 


[157,583] Atlantic Fishermen’s Union and Patrick McHugh Individually and as 
Secretary-Treasurer of the Union v. Clarence A. Barnes, Attorney General of the Com- 


monwealth of Massachusetts. 


In the United States District Court for the District of Massachusetts. 


No. 6811. June 4, 1947. 


Civil Action 


A bill in equity brought in a federal court to enjoin enforcement in a state court of 


a state anti-monopoly statute on the ground that the statute is unconstitutional is dismissed 
for want of equity. The fact that the state suit questioning the legality of plaintiff union’s 
mode of operation is an impediment to its negotiations does not constitute clear and 
imminent irreparable injury, but is inseparable from the state’s assertion of its authority 


to enforce its anti-monopoly laws. 


See the Massachusetts anti-trust law, Vol. 2, J 8395. 
For plaintiff: Henry Wise, Boston, Mass. 
For defendant: Clarence A. Barnes, Attorney General, and George Fingold, Assistant 


Attorney General, Boston, Mass. 


MAacrupeEr, Circuit Judge and SwEENEY and WyzaNskI, District Judges. 


[Nature of Action] 


PER CurIAM: On February 14, 1947, 
Clarence A. Barnes, Attorney General of 
the Commonwealth of Massachusetts, caused 
to be filed in the Superior Court of Massa- 
chusetts, Suffolk County, a bill of complaint 
in equity, titled “Commonwealth of Massa- 
chusetts v. McHugh et al.,;’ in which various 
persons individually and as officers and 
members of Atlantic Fishermen’s Union 
were named as defendants. The complaint, 
which was brought pursuant to the authority 
of §3, C. 93, Mass. Gen. Laws (Ter. ed.), 
alleged a conspiracy on the part of the de- 
fendants to create a monopoly, and unrea- 
sonably to restrain trade, in the purchase 
and sale of fresh fish, in violation of the 
common law of Massachusetts and of § 2, 
C. 93, of the Massachusetts General Laws. 
The prayers of the complaint were for an 
interlocutory and a permanent injunction 
restraining the defendants from committing 
the various acts and practices set forth in 
the body of the complaint. On February 21, 
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1947, the Superior Court issued an inter- 
locutory injunction, which is still in force. 
Trial of the case is now proceeding in the 
Superior Court. 


[Injunction Against State Action Sought] 


The complaint now before us, filed by 
Atlantic Fishermen’s Union, and Patrick 
McHugh individually and as Secretary- 
Treasurer of the Union, against Attorney 
General Barnes, alleges that §2 of C. 93, 
Massachusetts, General Laws, as now sought 
to be applied by the Attorney General, is 
invalid on various federal constitutional 
grounds, and prays that the Attorney Gen- 
eral be enjoined from prosecuting any action 
to enforce the said state statute against the 
plaintiffs and that, pending the final hearing, 
the Attorney General be immediately re- 
strained by order of the court and that a 
temporary injunction be issued pursuant to 
§ 266 of the Judicial Code (28 U. S. C. 
§ 380). The district judge to whom the com- 
plaint was presented declined to issue a 
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temporary restraining order. A three-judge 
district court was duly convened. At the 
hearing on the application for an interlocu- 
tory injunction, the Attorney General ap- 
peared and presented a motion to dismiss 
the compiaint. 


[Bill Lacking in Equity] 


We are of opinion that the motion to 
dismiss must be granted, for want of equity 
on the face of the bill, on the authority 
of Douglas v. Jeannette, 319 U. S. 157, 162-64 
(1943), and Spielman Motor Co. v. Dodge, 
295 U. S. 89 (1935). Since in our view the 
bill is lacking in equity, we are not war- 
ranted in retaining the bill pending the 
determination of the proceedings in the state 
court, as was directed to be done under 
the special circumstances present in Ameri- 
can Federation of Labor v. Watson, 327 U. S. 
582 (1946). 


[No Imminent, Irreparable Injury Shown] 


For all that appears, the Attorney General 
is not now threatening to institute a mul- 
tiplicity of harassing criminal prosecutions, 
but is proceeding in an orderly way in a 
test suit in equity in the state court, to 
obtain a determination of the legal questions 
which the present plaintiffs would have us 
decide. These questions, so far as they in- 
volve assertions of federal right, may reach 
the Supreme Court of the United States 
as well through the medium of the pending 
state court proceedings as through the me- 
dium of the present suit. It may be that 
the existing doubt as to the legality of the 
Union’s accustomed mode of operations is 
embarrassing to the Union and an impediment 
to its collective bargaining negotiations. 
This, however, does not constitute clear 
and imminent irreparable injury, but is 
inseparable from the State’s assertion of 
its authority to enforce its anti-monopoly 
laws. If we should, as prayed, hold the 
state statute to be invalid and enjoin the 
Attorney General from proceeding to en- 
force it, the Attorney General would have 
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a right to appeal to the Supreme Court 
of the United States; and until that court 
disposed of the case, the doubts as to the 
legality of the conduct of the Union would . 
necessarily remain as a cloud upon its 
collective bargaining negotiations. Further- 
more, the present plaintiffs are still subject 
to the interlocutory injunction issued by 
the Superior Court, and, in so far as the 
Union is inconvenienced or under hardship 
because of that, this court cannot grant 
relief by lifting said injunction. 


[Plaintiffs Not Subjected to Contrary 
Commands | 


In so far as plaintiffs rely on the decree 
heretofore entered by this court in United 
States v. New England Fish Exchange et al., 
258 Fed. 732 (1919), we find their points 
without merit. In that case this court’s 
decree is directed at persons other than 
these plaintiffs. We have not discovered 
any provision’ in the decree which would 
directly or indirectly require parties to it 
or others knowing of it to take action con- 
flicting with the commands so far issued by 
the Superior Court of Massachusetts or 
with the prayers of the Attorney General’s 
bill filed in the Superior Court. Therefore, 
we cannot say that plaintiffs have been or 
are likely to be subjected to contrary com- 
mands of this court and another court. 


[Power to Give Relief Sought Seemingly 
Denied by Judical Code] 


While we place our decision on the lack 
of equity in the bill, we add that power to 
give the relief sought would seem to be 
denied to us by § 265 of the Judicial Code 
(28 U. S. C. § 379). See Kohn v, Central 
Distributing Co., 306 U. S. 531, 534 (1939); 
Oklahoma Packing Co. v. Oklahoma Gas & 
Electric Co., 309 U. S. 4 (1940); Toucey v. 
New York Life Ins. Co., 314 U. S. 118 (1941). 


[Complaint Dismissed] 


A decree will be entered dismissing the 
complaint. 


[1 57,584] Revere Camera Company v. Eastman Kodak Company. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 45 C 1019. July 2, 1947. 


A notice on the carton in which defendant’s film is sold to the effect that the maga- 
zine containing the film is licensed for use only with the film sold in it, raises no issue of 
attempt to create a camera monopoly, since defendant admits that the magazine and film 
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may be used with any camera. Plaintiff’s trade has not been restrained by defendant’s 
notice. The portions of the complaint dealing with anti-trust violations are dismissed. 


See the Sherman Act annotations, Vol. 1, { 1270.101. 
For plaintiff: Zabel & Gritzbaugh, Chicago, Illinois. 
For defendant: Williams, Bradbury & Hinkle, Elwood Hansman, Chicago, Illinois. 


Findings of Fact, Conclusions of Law, 
and Decree 


Findings of Fact 


CAMPBELL, District Judge: 1. This action 
arises under the Federal Declaratory Judg- 
ment Act, 28 U. S. C. A. 400, Judicial Code 
paragraph 274D, and under the Patent Laws 
of the United States. Plaintiff, Revere 
Camera Company, is a Delaware corpo- 
ration having a regular and established place 
of business in the city of Chicago, State of 
Illinois. Defendant, Eastman Kodak Com- 
pany, is a New Jersey corporation having 
a regular and established place of business 
in the city of Chicago, and having a regis- 
tered office and registered agent on whom 
process was served in the Eastern Division 
of the Northern District of Illinois. 


2. Defendant owns Nagel patent: No. 
2,262,553, issued on November 11, 1941, and 
Wittel Patent No. 2,262,570, issued on the 
same date. The claims of both the Nagel 
and Wittel patents may be divided into 
camera claims, magazine claims and combi- 
nation camera and magazine claims. Claims 
9, 10 and 11 of the Nagel patent and claims 
1, 3, 8 and 13 of the Wittel patent are 
camera claims. Plaintiff asserted that it 
proposed to manufacture double 8 mm. 
magazine type motion picture cameras and 
submitted two models designated A and B 
to defendant for an opinion as to infringe- 
ment. Defendant was of the opinion that 
both models infringed defendant’s aforesaid 
patents and offered to license plaintiff on a 
royalty basis. Plaintiff thereupon brought 
this action for a judicial determination of 
the questions of validity and infringement 
of such patents and for other relief. De- 
fendant counterclaimed for an injunction 
restraining plaintiff from further infringe- 
ment of the camcra claims of such pat- 
ents, and for an accounting of profits and 
damages. 


3. Defendant sells film contained in a 
magazine with instructions that the film 
will be processed and returned to the cus- 
tomer and the magazine will be retained 
by the defendant. The film is so sold by 
defendant without restriction as to the 
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camera in which it is used. Defendant 
admits that the film it so sells, and the 
magazine in which that film is contained, 
can be used in any camera without infringe- 
ment of the claims of the patents in suit 
relating to the magazine or to the combi- 
nation of camera and magazine. 


[No Anti-Trust Issue Raised] 


4. The carton in which defendant’s film 
(contained in its magazine) is sold carries 
a notice that the magazine is licensed for 
use only with the film sold in it. This notice 
raises no issue of attempt to create a camera 
monopoly since defendant admits that the 
magazine and film may be used with any 
camera. Plaintiff does not produce and does 
not intend to produce either magazines or 
film. Plaintiff’s trade has not been restrained 
by defendant’s notice. There is no evidence 
that anyone else has been restrained by this 
notice. 


5. The film used in the type of camera 
here involved has a double row of 8 mm. 
frames, only one of which is exposed at 
a time in taking pictures. When the film 
has been run through the camera once, 
the magazine carrying the film is inverted 
and pictures are taken on the second row 
of frames. For this purpose, two apertures 
are provided in the magazine. A rotary 
shutter covers or uncovers the apertures 
and thus exposes one row of frames at a 
time, depending on which of the two po- 
sitions the magazine occupies. 


6. It is especially necessary in the case 
of double 8 mm. cameras that the aperture 
through which the film is exposed be cen- 
tered with respect to the optical axis of the 
lens, and that it be framed, i. e., held in 
proper relation to the claw that intermittently 
advances the film. The problem is to keep 
the magazine light-tight, yet to devise means 
to manipulate the aperture plate from the 
outside with such precision as to focus the 
film and accurately to frame the apertures. 
At the same time, the improvements had 
to be susceptible of quantity production at 
a cost to meet the competition of spool type 
cameras. 
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7. Defendant’s 8 mm. camera was a 
gradual development through various stages 
of experiment beginning in 1933. After an 
unsuccessful attempt to design such a maga- 
zine camera in which the film moved continu- 
ously, defendant started work on a camera 
of fixed gate construction like its 16 mm. 
Magazine camera in which the film was 
focused solely by the position of the maga- 
zine, but learned that because of the smaller 
size of the 8 mm. frames, more precise 
framing and focusing means were needed. 
Further work on this problem led to the 
development of the floating gate construc- 
tion claimed in the Nagel patent in suit. 
The improvement of the Wittel patent was 
similarly directed to the related problem of 
securing accurate framing in both the origi- 
nal and inverted positions of the magazine. 
The evidence reveals a steady program of 


gradual improvement over approximately a. 


five-year period from the double 8 mm. spool 
camera, to the 16 mm. magazine camera, 
to the double 8 mm. magazine camera, with 
the improvements here in issue nothing more 
than refinements in the art of focusing and 
framing the film in a reversible magazine 
camera. 


8. The Nagel patent camera claims 9, 10 
and 11 relate to the use of four protuber- 
ances or studs on the front wall of the 
camera’s magazine chamber which project 
through holes in the front wall of the maga- 
zine and engage correspondingly placed 
studs on the aperture plate which carries 
the film within the magazine. The aperture 
plate is pressed against the front wall of 
the magazine by a spring. The net effect 
of the forward pressure exerted on the 
aperture plate by the springs and the rear- 
ward pressure exerted by the studs in the 
camera wall on the studs in the aperture 
plate is to fix the film carrying. aperture 
plate exactly in the focal plane of the camera 
lens. The claimed invention of the. Nagel 
patent is this so-called floating gate construc- 
tion. It differs from the fixed gate construc- 
tion, in which the film gate is fixed to 
the magazine wall, in that the film gate is 
moved independently of the magazine by 
devices on the camera, and is accurately 
placed in the focal plane of the lens despite 
inaccuracies in the magazirie case and with- 
out accurate positioning of the magazine in 
the camera. 


The Nagel camera claims thus pertain 
only to the symmetrical arrangement of 
protuberances on the front wall of the 
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camera. The use of protuberances to hold 
two members at a prescribed distance from 
each other does not constitute patentable 
invention. This device is the result of the 
application of mechanical ability and a 
knowledge of the laws of optics to the 
problem of the development of anh 8 mm. 
reversible magazine motion picture camera 
by one skilled in the art. 


9. The Wittel patent camera claims 1, 3, 
8 and 13 relate to a single unitary member 
which performs the two functions of center- 
ing the magazine aperture plate when the 
magazine is in the magazine chamber of 
the camera, and of rotating, i. e., opening 
and closing the shutter in either the original 
or inverted position of the magazine. This 
is accomplished by the use of a square rod 
which extends from the front end of the 
magazine wall with an extension on the 
other end of the rod accurately journaled 
inthe aperture plate within the magazine 
at a point symmetrical with respect to the 
two apertures. The shutter is securéd to 
this rod. The shutter operating member or 
bushing in the camera is exactly positioned 
at the corresponding point with respect to 
the optical axis of the lens system. The 
shutter operating bushing is thus used both 
to operate the shutter by turning the square 
rod, and to center the film gate with 
respect to the lens axis by closely engaging 
the rod; The bushing is mounted on the 
wall of the camera so that it is fixed with 
respect to the lens axis. 

The Wittel camera ‘claims thus relate 
only to a bushing so located on the front 
wall of the camera that when the shaft, or 
rod, of the magazine is inserted, the maga- 
zine aperture plate is accurately located 
with respect to the optical axis of the lens 
system, and the shaft or rod is so engaged 
that it can be made to turn and thereby to 
rotate the shutter to cover or uncover the 
aperture on the magazine. The use of a 
bushing to locate and to rotate a rod does 
not constitute patentable invention. This 
device ts merely the result of the appli- 
cation of mechanical ability and a knowl- 
edge of the laws of optics to the problem 
of the development of an 8 mm. reversible 
magazine motion picture camera by one 
skilled in the art. 


10. Both models of plaintiff's camera 
have a drawer into which the magazine is 
first inserted, the drawer being then slid 
into thé body of the camera. In plamtiff’s 
Model A camera, the shutter operating 
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bushing is on the movable front wall of 
the drawer. In plaintiff's Model B camera, 
the drawer and magazine are alleged to be 
centered by two projections fixed to the 
front wall of the camera which fit into 
correspondingly placed holes in the front 
wall of the drawer when the drawer is 
closed. Plaintiff’s Model B camera, in place 
of a unitary operating and centering bush- 
ing, has separate members, one which oper- 
ates the shutter and one which centers the 
magazine. 


11. Infringement is not avoided in plain- 
tiffs Model A or B camera by placing the 
shutter operating bushing on the front wall 
of the drawer rather than on the camera, 
since the drawer when inserted in the 
camera is held in position by the front and 
side walls of the camera and the front wall 
of the drawer is therefore fixed with re- 
spect to the optical axis of the camera, just 
as is the front wall of the camera on which 
the bushing is mounted by defendant. In 
the Model B camera, the addition of two 
projections fixed to the front wall of the 
camera which fit into corresponding holes 
in the front wall of the drawer does not 
seem to serve any function in centering the 
drawer which is still fixed, as in the Model 
A, by its position in the camera. Plaintiff 
cannot avoid infringement by adopfing a 
construction which requires the use of the 
drawer. The important point is the method 
of centering the magazine aperture plate 
regardless of whether the magazine is carried 
directly in the magazine chamber of the 
camera, or intermediately in the drawer. The 
use of different bushings in plaintiff's Model 
B camera for centering the aperture plate 
and operating the shutter does not avoid 
infringement of the Wittel patent for a 
unitary member which performs both func- 
tions. Plaintiff has not used two separate 
parts to perform these functions, but has 
obviously taken the Wittel construction 
and split it into two sections. This two- 
section construction necessarily operates as 
one part. When the shutter shaft is rotated 
by the rectangular bushing to open or close 
the shutter, the octagonal bushing must turn 
with the shaft. Whether the centering and 
rotating member is made of one piece of 
material or two should be immaterial since 
the essence of the Wittel improvement is 
that the shutter shaft is both closely en- 
gaged to center the aperture plate in the 
magazine and rotated to open and close the 
shutter. 
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12. In plaintiff's Model A camera, four 
focusing pins are placed on the wall of the 
camera to project through holes in the front 
wall of the magazine and engage the studs 
on the aperture plate which carries the film 
within the magazine. In plaintiff's Model B 
camera, the four focusing pins are placed 
on the wall of the drawer instead of on the 
wall of the camera. 


13. The four focusing studs perform the 
same function whether mounted on the 
front wall of the drawer or on the front 
wall of the camera; in both cases, they 
engage correspondingly placed studs on 
the aperture plate in the magazine. When 
the drawer is in position in the camera, the 
front wall of the drawer merely constitutes 
the inner half of the wall formed by the 
front wall of the drawer and the camera 
so that the distinction between placing the 
focusing studs on the camera wall or on 
the drawer wall is so slight as not to avoid 
infringement. 


Conclusions of Law 


1. The Court has jurisdiction over the 
subject matter of this action and over the 
parties thereto. 


2. A justiciable controversy exists be- 
tween the parties with respect to claims 9, 
10 and 11 of the Nagel patent No. 2,262,553 
and with respect to claims 1, 3, 8 and 13 of 
the Wittel patent No. 2,262,570. 


3. No justiciable controversy exists be- 
tween the parties with reference to the 
magazine claims or the combination camera 
and magazine claims of the Nagel patent 
No. 2,262,553 or the Wittel patent No. 
2,262,570. 


[No Vialation of Anti-Trust Laws with 
Respect to Plaintiff] 


4. The defendant’s limited license of the 
magazine is not a violation of the anti-trust 
laws with respect to the plaintiff. 


5. The defendant’s limited license of the 
magazine is not a misuse of the patents in 
suit with respect to the plaintiff. 

6. The camera claims 9, 10 and 11 of the 
Nagel patent No. 2,262,553 are invalid. 

7. The camera claims 1, 3, 8 and 13 of 
the Wittel patent No. 2,262,570 are invalid. 

8. Plaintiff and anyone using plaintiff’s 


camera, of the type exemplified by Exhibits 
22 and 24, have a license to use in said 
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camera any magazine and film leased or 
sold by defendant. 


9. Plaintiff's camera Models A and B 


infringe claims 9, 10 and 11 of Nagel patent 
No. 2,262,553. 


10. Plaintiff's camera Models A and B 
infringe claims 1, 3, 8 and 13 of Wittel 
patent No. 2,262,570. 


11. Plaintiff is entitled to a judgment 
declaring the Nagel patent No. 2,262,553 
invalid as to claims 9, 10 and 11 thereof; 
declaring the Wittel patent No. 2,262,570 
invalid as to claims 1, 3, 8 and 13 thereof; 
declaring the plaintiff’s right to manufac- 
ture, use and sell its camera models A and 
B, without interference based on the camera 
claims 9, 10, or 11 of said Nagel patent or 
the camera claims 1, 3, 8 or 13 of said Wittel 
patent; declaring that the sale or lease by 
defendant of said film-carrying magazines 
entitles the purchaser or lessee to use said 
magazines in any camera; and dismissing 
defendant’s counter-claim; and to an injunc- 
tion, Defendant is entitled to a judgment 
dismissing the complaint as to the maga- 
zine and combination camera and magazine 
claims 1 to 8 inclusive and 12 to 15 inclusive 
of the Nagel patent and 2, 4 to 7 inclusive 
and 9 to 12 inclusive of the Wittel patent, 
except so far as pertains to the use of film- 
carrying magazines sold or leased by the 
defendant in cameras manufactured by the 
plaintiff; dismissing the portions of the 
complaint alleging misuse of the aforesaid 
Nagel and Wittel patents; and dismissing 
the portions of the complaint alleging vio- 
lation of the anti-trust laws. 

12. Plaintiff is entitled to recover from 
the said defendant the taxable costs of the 
plaintiff in this Court. 


Decree 


This cause came on to be heard by the 
Court upon the pleadings and proofs pre- 
sented by both parties, and thereupon, upon 
consideration thereof and in accordance 
with the findings of fact and conclusions of 
law filed in this case simultaneously here- 
with, 


IT IS ORDERED, ADJUDGED AND 
DECREED as follows: 


1. That United States Letters Patent 
No. 2,262,553 issued on November 11, 1941, 
to August Nagel is invalid in law as to 
claims 9, 10 and 11. 
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2. That United States Letter Patent No. 
2,262,570 issued on November 11, 1941, to 
Otto Wittel is invalid in law as to claims 
1, 3, 8 and 13. 


3. That the sale or lease by defendant 
of said film-carrying magazines (Ex. 27) 
entitles the purchaser or lessee to use said 
magazines in any camera, in particular 
cameras of the character of Exhibits 22 
(camera A) and 24 (camera B). 


4. That the plaintiff, Revere Camera 
Company, its agents, vendees, and others 
in privity with it who make or sell a camera 
of the type exemplified by Exhibits 22 and 
24, have the right to manufacture, use and 
sell said cameras without interference from 
defendant based on claims 9, 10, or 11 of 
United States Letters Patent No. 2,262,553 
or on claims 1, 3, 8, or 13 of United States 
Letters Patent No. 2,262,570, and to use 
said cameras with a purchased or leased 
film-containing mazagine of the type exempli- 
fied by Exhibit 27. 


5. That the portions of the complaint for 
a declaratory judgment as to the validity 
and infringement of the magazine claims 
and the combination magazine and camera 
claims of United States Letters Patent No. 
2,262,553 and 2,262,570, insofar as concerns 
the production of such magazines, or the 
refilling of such magazines, by anyone not 
authorized by the defendant, are dismissed. 


6. That defendant, Eastman Kodak Com- 
pany, its agents, servants and employees, are 
hereby permanently enjoined from prose- 
cuting or threatening to prosecute any action 
based on claims 9, 10, or 11 of United States 
Letters Patent No. 2,262,553 or on claims 
1, 3, 8, or 13 of United States Letters Patent 
No. 2,262,570 against plaintiff, its agents, 
vendees, or others in privity with it who 
make or sell a camera of the type exempli- 
fied by Exhibit 22 or 24, or who used said 
camera with a purchased or leased film- 
containing magazine of the type exemplified 
by Exhibit 27. 


[Anti-Trust Allegations Dismissed] 


7. That the portions of the complaint 
relating to anti-trust violations are dis- 
missed. 

8. That the portions of the complaint 
relating to a misuse by defendant of the 
United States Letters Patent Nos, 2,262,553 
and 2,262,570 are dismissed. 
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9. That defendant’s counterclaim is dis- 
missed. 
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in this Court, and that the plaintiff shall 
have judgment and execution against said 


10, That plaintiff recover from the said defendant for said costs. 


defendant the taxable .costs of the plaintiff 


[57,585] Douglas v. Wisconsin Alumni Research Foundation, Standard Brands 
Incorporated, and Gelatin Products Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 46 C 1535. July 15, 1947. 


Upon a motion for a rule on plaintiff to make a substituted complaint more definite, 
the test is not whether the complaint is ideally drafted, but whether it states a cause of 
action against defendants with sufficient definiteness to enable them to plead. A com- 
plaint setting forth specific acts done in pursuance of an alleged conspiracy in violation 
of the Sherman Act meets that test. If plaintiff fails to prove damage within the purview 
of the anti-trust laws, defendants have an adequate remedy by motion to dismiss the 


complaint. 


See the Sherman Act annotations, Vol. 1, { 1640.121; see also prior opinion reported 


at 957,565. 


For plaintiff: Johnson & Wiles, Chicago, Illinois. 


For defendants: 


Weymouth Kirkland, Howard Ellis, A. L. Hodson and John C. 


Butler; George I. Haight for Wisconsin Alumni Research Foundation, all of Chicago, 


Illinois. 


Memorandum 
[Nature of Action] 


CAMPBELL, District Judge: The plaintiff 
has filed a substituted complaint pursuant 
to the order of April 28, 1947. The defend- 
ants have now moved for a rule on the 
plaintiff to make the substituted complaint 
more definite. Their general objection is 
that the substituted complaint is not sub- 
stantially different from the original com- 
plaint. Specifically, they argue that in order 
that they may prepare their responsive 
pleading, the plaintiff should be directed to 
make the substituted complaint more 
definite in these respects: 

1. What the alleged combination and 

conspiracy is. 

2. How proximately the plaintiff has been 

injured in his business and property. 

3. What the basis of computation of as- 

serted damages is. 


[Substituted Complaint Sufficiently 
Informs Defendants] 


I think that the nature of the alleged 
combination and conspiracy is adequately 
set forth in paragraph 6 of the substituted 
complaint. Paragraphs 11, 12, 13, and 14 
set forth specific allegations of the acts done 
by these defendants in pursuance of the al- 
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leged conspiracy. Paragraphs 8, 9, and' 10 
set forth the general scheme of the alleged 
conspiracy. The defendants object that it 
does not appear in what respects the allega- 
tions of paragraphs 8, 9, and 10 are proxi- 
mately related to the plaintiff’s alleged 
injury. I think that at this stage of the 
case the defendants are sufficiently informed 
of the nature of the plaintiff’s case, and can 
admit or deny the allegations of the sub- 
stituted complaint. If on the trial it ap- 
pears that the plaintiff has not proved any 
damage within the purview of the anti-trust 
laws resulting either from the general con- 
spiracy alleged in paragraphs 8, 9, and 10, 
or from the specific acts charged against 
these defendants in paragraphs 11, 12, 13, 
and 14, the defendants have an adequate 
remedy by motion to dismiss parts or all 
of the complaint at the end of plaintiff’s 
case. Wherein the plaintiff was proximately 
injured, and whether the amount of such 
damage can be calculated with sufficient 
definiteness, are matters of proof after the 
plaintiff has established the conspiracy and 
the acts done against him in pursuance 
thereof. 


[Complaint States Cause of Action] 


The test is not whether the complaint 
is ideally drafted, or whether the court or 
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Umited States v. Columbia Steel Co., et al. 

the defendants would draw the complaint 
differently, but whether it states a cause 
of action against the defendants with suf- 
ficient definiteness to enable them to plead. 
I think the substituted complaint meets 
that test. 


[Motion Denied] 


The defendants’ motion for a rule on the 
plaintiff to make more definite is therefore 
denied. Rule on the defendants to answer - 
within twenty days. 


, [57,586] United States v. Columbia Steel Company, Consolidated Steel Corpora- 
tion, United States Steel Corporation, and United States Steel Corporation of Delaware. 


In the United States District Court for the District of Delaware. No. 1010. March 
25, 1947. 


The granting of defendants’ motion to defer, until trial of the case on the merits, the 
hearing on plaintiff’s motion for a preliminary injunction in a suit to enjoin the merger 
of steel companies would contravene the requirement that the granting of such a motion, 
which is tantamount to an interlocutory injunction, be founded on findings of fact and 
conclusions of law. 


See the Sherman Act annotations, Vol. 1, { 1024, 1210.301, 1610.391. 
See also comment on complaint, { 54,124. 


Robert L. Wright, Special Assistant to the Attorney General, and Wendell Berge, 
Assistant Attorney General, of Washington, D. C., and John J. Morris, Jr., United States 
Attorney, and W. Thomas Knowles, Assistant United States Attorney, of Wilmington, 


Delaware, for plaintiff. 


Aaron Finger (Richards, Layton & Finger) and Edwin D. Steel, Jr. (Morris, Steel, 
Nichols & Arsht) of Wilmington, Delaware, for defendants. 


[Nature of Action] 


RopneEy, District Judge: This is an action 
brought to enjoin an alleged continuing 
violation of the Sherman Act. 

The complaint was filed February 24, 
1947. A motion for an order in the nature 
of a preliminary injunction enjoining the 
defendants from taking any action to con- 
summate an agreement mentioned in the 
complaint was set down for a hearing on 
March 14, 1947. On March 7 the hearing 
on the motion for a preliminary injunction 
was continued to April 7. 


[Stipulation Filed by Defendants] 


On March 7, 1947 the defendants over the 
signature of their counsel filed a stipulation 
in the cause by which the defendants 


“cc 


hereby stipulate and agree that 
the proposed purchase by Columbia Steel 
Company of certain of the assets of Con- 
solidated Steel Corporation and of cer- 
tain of the assets of the latter’s wholly 
owned subsidiaries, which is referred to 
in the complaint filed in this case, will 
not be closed prior to the entry of final 
judgment in this action by the trial court, 
or until after this action shall have been 
dismissed, or until the entry of an order 
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by the court relieving the defendants from 
this stipulation. 

“Subject to the foregoing, the defend- 
ants, or any of them, shall be at liberty 
to take such action as they may deem 
desirable in connection with the trans- 
action which is referred to in the 
Complaint, including entering into or 
executing or delivering such supplemental 
or modifying or amending agreement or 
agreements as the defendants, or any of 
them, may seem fit, in respect to the 
Agreement of December 14, 1946, which 
is referred to in the Complaint, and in- 
cluding also the holding of any stock- 
holders’ meetings or the taking of any 
action deemed necessary or appropriate 
to obtain approvals by stockholders of 
said Agreement of December 14, 1946, as 
the same may be supplemented, modified 
or amended, and including also the 
soliciting of proxies from shareholders.” 


[Motion to Defer Hearing on Motion 
for Preliminary Injunction] 


On March 7, 1947 the defendants filed 
a motion that the hearing upon the plain- 
tiff’s motion for preliminary injunction be 
continued until the trial of the action on 
the merits, and disposition of this motion 
constitutes the present question. 
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[Contentions of Plaintiff] 


The plaintiff contends: (1) that the court 
lacks jurisdiction to enter the order, and 
(2) that there is no justification for the 
order at this time. 

The plaintiff contends that the jurisdic- 
tion and action of this court with reference 
to a preliminary injunction is regulated by 
Section 4 of the Sherman Act, the general 
statute concerning injunctions (being 28 
U. S. C. A. Sec. 383), and Rule 65 (b) 
of the Rules of Civil Procedure; that every 
order granting an injunction must be 
specific and in reasonable detail and set 
forth the reasons for the issue of such in- 
junction without reference to the complaint 
or other document. 


[Contentions of Defendants] 


The defendants contend that here there is 
not involved any question at all of a re- 
straining order or preliminary injunction; 
that the sole question here is the right of 
the court in its discretion to fix any future 
time for the hearing of a motion, and that 
this right exists both under the Rules of 
Civil Procedure and under the inherent 
power of the court itself. 


[No Postponement Except for Good 
Cause Shown] 


It is quite true that neither the pending 
motion, nor the suggested order to be en- 
tered thereon, strictly constitutes a pre- 
liminary injunction. However, it is difficult 
to conceive that the hearing of the motion 
of the plaintiff for a preliminary injunction 
would, in the absence of consent, be gen- 
erally deferred on motion of the defendants 
until final hearing, except for some good 
cause shown, The present motion of the 
defendants for a continuance until final 
hearing would have no basis for its ap- 
proval were it not for the “stipulation” 
filed in the cause. The “stipulation” itself 
being merely the ex parte action of the de- 
fendants would be ineffective unless it was 
approved by the court and its terms ex- 
pressly or tacitly adopted by the court and 
the defendants required to comply there- 
with. The suggested order submitted in 
connection with the present motion does 
both of these things. 


[Stipulation Would Operate as a 
Preliminary Injunction] 
The adoption by this court of the terms 
of the “stipulation” would enjoin the de- 
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fendants from consummating the proposed 
purchase of assets, mentioned in the com- 
plaint, prior to the final determination of 
this cause. To that extent it clearly would 
operate as a preliminary injunction. The 
reservation, by the defendants, in the 
stipulation, of certain actions to be taken 
by them in advance of the final purchase 
or of the final hearing of the cause would, 
when approved by the court, operate as a 
determination of the extent or limit of the 
injunctive process. 


[Granting of Present Motion Tantamount 
to Granting Injunction] 


Viewing as I do the effect of the granting 
of the present motion when taken in con- 
nection with the “stipulation,” as in the 
nature of a preliminary injunction, I feel 
bound to comply with those essentials con- 
nected with the granting of such injunctive 
relief. The granting of the present motion 
would be tantamount to granting injunctive 
relief under Section 4 of the Sherman Act 
and to concluding that the terms of such 
relief were “just in the premises,” as pro- 
vided by that Act: it would be taking 
action in the nature of injunctive process 
(largely or solely) by reference to the com- 
plaint or other document and in contraven- 
tion of 28 U. S. C. A. Sec. 383 and Rule 
65 (b) of the Rules of Civil Procedure. 
Above all, it would make impossible the 
findings of fact and conclusions of law re- 
quired by Rule 52 (a) of the Rules of Civil 
Procedure. That Rule requires “In grant- 
ing or refusing interlocutory injunctions, 
the court shall similarly set forth the find- 
ings of fact and conclusions of law which 
constitute the grounds of its action.” Sims 
v. Green, C. C. A. 3, 1947; Mayo v. Lakeland 
Highlands Canning Co., 309 U. S. 310. 


[Would Deny Hearing; Order Would Be 
Unsupported by Findings] 


The granting of the present motion would 
be substantially the granting of a prelimi- 
nary injunction upon the terms dictated by 
the defendants and would amount to a 
refusal of a hearing for the preliminary in- 
junction applied for by the plaintiff and the 
order would be founded upon a procedure 
upon which no findings of fact or conclu- 
sions of law could be based. 
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and Warehousemen’s Union, et al. 


[Scope of Injunctive Relief Can Be 
Determined Only After Hearing] 


The defendants insist that the terms of 
the “stipulation” present and embody the 
reasonable extent of injunctive relief to 
which the plaintiff will be entitled after a 
hearing on the motion for preliminary in- 
junction. For this they cite many cases, 
a review of which will not be made at this 
time. It is not impossible that the con- 
tention of the defendants may be true and 


that the “stipulation” does contain all the 
relief to which the plaintiff will eventually 
be entitled. The scope and extent of the | 
injunctive relief, however, can only be 
properly determined in accordance with the 
cited statutes and rules after a hearing on 
the motion for preliminary injunction. 


[Motion Denied] 
The present motion must be denied. 


[7 57,587] Hawaiian Tuna Packers, Limited v. International Longshoremen’s and 
Warehousemen’s Union (CIO), International Longshoremen’s and Warehousemen’s Union, 
Local 150 (CIO), sometimes known as Marine Engineering and Dry Dock Workers of 
Hawaii, Jack Hall, Robert McElrath, Ralph Tokunaga, Ernest Arena, et al. 


In the United States District Court for the District of Hawaii. 


15, 1947. 


Civil No. 779. July 


A dispute between a fishermen’s union and a fish packer concerning prices to be paid 
for fish sold to the packer by owners of fishing boats whose crews are composed of union 
members is not a labor dispute within the meaning of the Norris-La Guardia Anti- 
Injunction Act, since it is not a dispute over terms or conditions of employment. 


See the Sherman Act annotations, Vol. 1, J 1280.275; see also the Anti-Injunction Act, 


Vol. 1, 1718. 


Assuming that a labor dispute did exist, the act of a union in combining with em- 
ployers of fishing crews to establish a monopoly to fix the price of fish would cause it 
to lose its immunity under the Clayton and Anti-Injunction Acts, and to become exposed 


to the application of the Sherman Act, 


See the Sherman Act annotations, Vol. 1, ] 1280.175; see also the Clayton Act annota- 


tions, Vol. 1, { 2040. 


The fact that plaintiff may be a monopoly does not constitute a valid defense in a 
suit charging defendants with monopolizing trade in violation of the Sherman Act. 


See the Sherman Act annotations, Vol. 1, J 1640.251. 
Assuming the applicability of the Fisheries Cooperative Marketing Act to Hawaii, 


the defense that the Sherman Act is inapplicable to fishermen organized as a cooperative 
marketing agency under that Act is without merit, since it does not appear that defendants 
could have organized or have organized themselves under the Act. Even if it were to exist 
here, a cooperative is not exempted from the operation of the Sherman Act when its 


members unite with others to violate the anti-trust laws. 
See the Fisheries Cooperative Marketing Act, Vol. 1, J 691. 


[Nature of Action] 


McLaucuitn, D. J.: This is a suit under 
the anti-trust laws for treble damages and 
injunctive relief brought by the Hawaiian 
Tuna Packers, Limited, against the Inter- 
national Longshoremen’s and Warehouse- 
men’s Union (C. I. O.), its Local 150 and 
numerous named and unnamed individual 
defendants. 15 U. S. C. Sections 1, 3, 15 
and 26. 28 U.S. C. Section 41 (23) confers 
jurisdiction upon this Court. 
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[Motion to Dismiss] 


Between March 17, 1947, and May 15 the 
parties sparred about arguing extensively 
over a motion to dismiss and filing several 
memoranda in connection therewith. Then 
when the case stood submitted, plaintiff 
filed an amended complaint against which 
on June 16 the defendants filed a new mo- 
tion to dismiss, which was argued June 24. 
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and Warehousemen’s Union, et al. 


[Plea of Sherman Act—Defense 
of Norris-LaGuardia Act] 


Upon the facts alleged plaintiff claims an 
injurious violation of the Sherman Act, 
asserting that by joining with “some em- 
ployers” under the rule of the Allen Bradley 
case, 325 U. S. 797, the defendants have 
lost their immunization to suit. On the 
contrary, the defendants in general assert 
that they are immune from suit for various 
reasons and place major emphasis upon 
the statement that the facts alleged reveal 
a “labor dispute” within the meaning of the 
Norris-LaGuardia Act. 


The essential facts pleaded are that: 


[Purchase of Tuna Fish] 


1. The plaintiff, as its name implies, 
basically cans tuna fish and is the only 
tuna cannery in the Territory. It does not 
itself engage in fishing, but had under con- 
tract ten of the thirteen Oahu tuna boat- 
owners, the obligation of the contract being 
that the boatowners would deliver fresh 
tuna and other fish caught by their boats, 
except 600 pounds per week, to the plaintiff. 
It was then plaintiff’s obligation to sell the 
fresh fish upon the local Oahu market as 
agent for the boatowner, for which it re- 
ceived a 10% commission, and then to pur- 
chase the unsold or surplus fish on its own 
account for canning purposes. The price 
paid by plaintiff for the surplus fish was de- 
termined with reference to the price of 
similar fish upon the mainland United 
States. The contract required the boat- 
owners to man their boats with competent 
crews and to fish diligently the year around. 
Plaintiff's canned tuna sold in interstate and 
territorial commerce. 


2. The boatowners engage crews, and in 
some instances the owner also serves as a 
member of the crew. 


3. As to fishing boats not under contract 
to plaintiff, plaintiff as the only tuna cannery 
hereabouts has been able to purchase the 
surplus tuna caught by such boats. 


[Organization of Fishermen] 


4. During 1946 “substantial members of 
the crews of the 13 fishing boats and some 
of the owners” of said boats were organ- 
ized into a fishing unit of the I. L. W. U. 
as its Local 150 by Jack Hall, Robert 
McElrath, Ralph Tokunaga and Ernest 
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Arena acting together and with others al- 
leged to be unknown “but including the 
owners of said tuna fishing boats.” Since 
its organization Local 150 is said to the 
date of suit to include substantial members 
of the crew of these 13 boats and also some 
of the owners thereof. 


[Price Fixing by Union] 


5. After Local 150 was organized and 
around January 24, 1947, the defendants, it 
is charged, agreed among themselves, with 
and including some boatowner members of 
Local 150, to enter and did enter into a 
combination and conspiracy to restrain and 
control trade and commerce in the Territory 
in the sale of fresh tuna and other fish 
caught by the boats and to fix the price at 
which said fish shall be sold, to wit: at 
not less than 20¢ per pound for aku and 
35¢ per pound for other varieties, and thus 
to give the defendant I. L. W. U. and its 
Local 150 and its officers and members a 
monopoly of said trade and commerce, all 
contrary, it is said, to the anti-trust laws 
of the United States. 


[Contract Proposed by Union] 


6. On January 24, 1947, the defendants, 
acting and speaking through Jack Hall and 
Ernest Arena, demanded of plaintiff that it 
contract with Local 150 that for one year 
fish caught by said tuna boats would be sold 
to and purchased by plaintiff at the fixed 
price of 20¢ per pound for aku and 35¢ per 
pound for other fresh fish. And as persua- 
sive, defendants advised plaintiff that under 
such a contract plaintiff should become a 
fishing monopoly and could hence resell at 
whatever price it pleased, or can the fish. 
Plaintiff refused to so contract with Local 150. 


7. On January 27 Local 150 wrote plain- 
tiff, restating the contract proposal and 
saying that “We understand from our con- 
versation that you do not desire to 
consider further our proposal. Accordingly, 
by secret referendum ballot, the crews of 
the following fishing vessels now supplying 
your cannery have determined that they 
will withhold their labor power and cease 
fishing because you leave them no alterna- 
tive.’ Ten fishing boats—the ten whose 
owners were under contract to plaintiff— 
were then listed in the letter. Plaintiff re- 
fused to accede to the written proposal. 


Copyright 1947, Commerce Clearing House, Inc. 


8-4-47 
Report 117 


Court Decisions 
Hawatian Tuna Packers, Ltd. v. International Longshoremen’s 


58,605 


and Warehousemen’s Union, et al. 


[Strike by Fishing Crews] 


8. On or about January 27, 1947, a strike 
or work stoppage was commenced by the 
crews of the ten tuna boats whose owners 
were under contract to plaintiff. It is 
charged that this strike or work stoppage 
was brought about by the I. L. W. U., 
Local 150, Jack Hall, Robert McElrath. 
Ralph Tokunaga, and Ernest Arena acting 
in concert and with others, including 
owners of tuna boats who were members 
of Local 150. On February 17 plaintiff and 
four of the ten boatowners under contract 
cancelled their contracts by mutual agree- 
ment. 


9. Said strike or work stoppage continues 
(as of the date of the original complaint), 
except that those boatowners under con- 
tract which have fished have not delivered 
their catches to plaintiff, as thereby re- 
quired. The union officials, it is charged, 
have instructed crewmembers and boat- 
Owners not to deliver fish to plaintiff, and 
plaintiff's inability to obtain fish caught by 
boats operating from Oahu has been 
brought about by defendants because plain- 
tiff would not contract with Local 150 as 
it proposed. 

10. Coercion, intimidation and threats 
are alleged to have been made by defend- 
ants against crewmembers and boatowners 
in order to prevent them from fishing if 
the fish caught was to be delivered to plain- 
tiff. Like acts are alleged upon the part of 
defendants to prevent boatowners from 
obtaining nonunion crewmembers. 


11. As part of this strike or work stop- 
page defendant Local 150 set up a picket 
line in front of plaintiff’s cannery. - 


[Threat to Crews Carrying Out Terms 
of Contract] 


12. On February 23, 1947, two Hilo tuna 
boats under contract to plaintiff delivered 
their surplus fresh fish to plaintiff. The 
following day representatives of Local 150 
went to Hilo and, it is alleged, threatened 
the crews of these two boats that if they 
or others sent surplus fish to plaintiff, de- 
fendant Local 150 would send Oahu tuna 
boats to Hilo with catches sufficient to 
disorganize the Hilo fresh fish market then 
enjoyed by the Hilo fishing boats only. 
Because of this threat it is charged that the 
Hilo boatowners and crews agreed with 
Local 150 to limit their catches to meet 
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only the demands of the Hilo fresh fish 
market; and consequently plaintiff is pre- 
cluded from obtaining fresh fish under its 
contract and otherwise from this source, 
all pursuant to the alleged conspiracy and 
for the purpose of allowing defendants to 
restrain trade and commerce on fresh fish 
sales and to give defendants a monopoly so 
that they can artificially fix the price of 
fresh fish. 


[Resulting Monopoly in Restraint of 
Trade Charged] 


13. As a result of the foregoing it is 
charged that defendants’ unlawful combina- 
tion and conspiracy is successful, gives de- 
fendants a monopoly in restraint of trade, 
allows defendants to artificially fix the price 
of fresh fish, and denies plaintiff fresh fish 
to such an extent that it has no fresh fish 
to sell upon the local market, no fish to can, 
and has thus been forced to suspend can- 
nery operations, which in turn reduces the 
amount of canned tuna sold and available 
for sale in Hawaii and continental United 
States. 


[Effects of Restraint Set Forth] 


14. The alleged unlawful combination 
and conspiracy by defendants is said not 
to be exempted from the anti-trust laws by 
either the Clayton Act or the Norris-La- 
Guardia Act and is said to have injured 
plaintiff’s business in ways spelled out but 
not here repeated, being obvious from the 
foregoing recitals, except that it is also al- 
leged that plaintiff’s marine railway depart- 
ment for construction and repair of small 
vessels has also suffered a loss because 
boatowners feared that if they patronized 
plaintiff's marine railway department that 
that department might be called out on 
strike in support of the strike or work stop- 
page of the tuna boats. The total alleged 
damage is said to be $25,000, and it is fur- 
ther alleged that if the situation obtains 
indefinitely, plaintiff’s valuable cannery bus- 
iness will be destroyed. 


Upon a second count, plaintiff, realleging 
the essentials, states that in addition: 

a. Unless defendants are enjoined, the 
1947 summer season for canning tuna will 
have passed and plaintiff will have been 
prevented by defendant’s unlawful acts 
from buying fresh tuna to can, to its irrep- 
arable injury and ultimate destruction. 
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b. And that it does not have in this sit- 
uation an adequate remedy at law. 


[Prayer for Damages and Injunctive Relief | 


Based upon these allegations, plaintiff 
prays for: 


1. Triple damages, costs and attorneys’ 
fees. 


2. A permanent detailed injunction against 
defendants because of their alleged unlaw- 
ful combination and conspiracy in restraint 
of trade and commerce. 


3. A preliminary injunction of like nature 
pending final decree, and 

4. Such other relief as is meet and just. 

Against this motion the well pleaded facts 
must of course be accepted as true. And 
save and except for the bearing thereon of 
the Clayton Act and the Norris-LaGuardia 
Act, which will be dealt with hereinafter, I 
am satisfied that upon the basis of the case 
United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, the plaintiff has satisfactorily 
spelled out a case under the anti-trust laws, 
as a combination or conspiracy to fix prices 
is an unreasonable restraint of trade and 
commerce in violation of the Sherman An- 
ti-Trust Act. 


[Applicability of Sherman Act to 
Labor Unions] 


Was the Sherman Act ever meant to ap- 
ply to labor unions, and if so have amend- 
ments—the Clayton Act and the Norris- 
LaGuardia Act—exempted unions from its 
scope? 

The argument that the Sherman Act was 
never intended to apply to labor unions is 
historically interesting. See “The Sherman 
Act and Labor Disputes” by Louis B. Bou- 
din, 39 Col. Law Review 1283 and 40 Col. 
Law Review 14, and by the same author 
“Organized Labor and the Clayton Act”, 
29 Va. Law Review 272 and 29 Va. Law 
Review 395. But however sound, the rec- 
ord shows that it was not judicially ac- 
cepted and for that reason the Clayton and 
Norris-LaGuardia Acts came to pass. To 
date, even in the face of those two amend- 
ments and the decision in the case of United 
States v. Hutcheson, 312 U. S. 219, which 
says that the Sherman Act, the Clayton 
Act, and the Norris-LaGuardia Act must 
all be read together as an integrated whole, 
the Supreme Court still affirms that under 
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certain conditions the Sherman Act may be 
applicable to labor unions. Allen Bradley 
Co. v. Union, 325 U.S. 797. 


[Issue] 


Being bound by the decisions of the Su- 
preme Court and not free to remake his- 
tory, the problem here is considerably 
reduced in size. And the question becomes: 
Have the defendants lost their immuniza- 
tion under the Clayton and Norris-LaGuar- 
dia Acts and become exposed to the application 
of the Sherman Act? 


[Controlling Decisions] 


Today’s answer to this question is to be 
found by applying under the decision in 
the Hutcheson case, supra, the Sherman, 
Clayton and Norris-LaGuardia Acts as an 
integrated whole in the light of subsequent 
Supreme Court decisions. Thus our con- 
cern is not what the law used to be, or 
should have been, but actually what it is 
now as most recently revealed by the Su- 
preme Court in its Allen Bradley decision, 
supra, and its decision in Hunt v. Crumboch, 
325 U. S. 821, 824, and Apex Hosiery Co. v. 
Leader, 310 U. S. 469. 


[Issue of Labor Dispute] 


In the light of these decisions it seems to 
me that the problem presented, to state it 
differently, has become: Is this a case 
which can be said to “involve or grow out 
of a labor dispute”, Sections 52 (Clayton 
Act) and 113 (Norris-LaGuardia Act) of 
29 U. S. C.? And if it is, by joining with 
“some employers” has the defendants’ stat- 
utory protection been lost under the Allen 
Bradley decision? 


In my opinion the alleged facts do not 
state a case which can be said to “involve 
or grow out of a labor dispute’ any more 
than similar facts did not in the case of 
Columbia River Co. v. Hinton, 315 U. S. 143. 
The facts here to be sure are different and 
distinguishable from those in the Hinton 
case, yet they are similar in that the dis- 
pute is about the price of fish, not terms or 
conditions of employment nor representa- 
tion. While it is now beside the point in 
a labor dispute that the parties do not stand 
in relation to one another as employer and 
employee, 29 U. S. C. Section 113 (c)—as 
these parties do not—nevertheless the im- 
munization against judicial interference for 
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cause is conditioned upon the existence of 
a labor dispute over “terms or conditions 
of employment, or concerning the associa- 
tion or representation of persons in nego- 
tiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of 
employment. . . .” Here no dispute as to 
the terms and conditions of employment 
exists upon the alleged facts between the 
crewmembers of the tuna boats and their 
employer, the boatowners. This is solely 
a dispute over the price of fish, as was the 
fact also in the Hinton case concerning which 
the Supreme Court said, pp. 145-147: 


its 


. . . This definition and the stated 
public policy of the Act—aid to ‘the in- 
dividual unorganized worker . com- 
monly helpless . . . to obtain acceptable 
terms and conditions of employment’ and 
protection of the worker ‘from the inter- 
ference, restraint, or coercion of employ- 
ers of labor’—make it clear that the 
attention of Congress was focused upon 
disputes affecting the employer-employee 
relationship, and that the Act was not 
intended to have application to disputes 
over the sale of commodities, 


“We recognize that by the terms of 
the statute there may be a ‘labor dispute’ 
where the disputants do not stand in the 
proximate relation of employer and em- 
ployee. But the statutory classification, 
however broad, of parties and circum- 
stances to which a ‘labor dispute’ may 
relate does not expand the application of 
the Act to include controversies upon 
which the employer-employee relation- 
ship has no bearing. Our decisions in 
New Negro Alliance v. Grocery Co., 303 
U.S. 552, and Milk Wagon Drivers’ Union 
v. Lake Valley Co., 311 U.S. 91, give no 
support to the respondents’ contrary con- 
tention, for in both cases the employer- 
employee relationship was the matrix of 
the controversy. 


“The controversy here is altogether be- 
tween fish sellers and fish buyers. The 
sellers are not employees of the petition- 
ers or of any other employer, nor do they 
seek to be. On the contrary, their desire 
is to continue to operate as independent 
businessmen, free from such controls as 
an employer might exercise. That some 
of the fishermen have a small number of 
employees of their own, who are also 
members of the Union, does not alter the 
situation. For, the dispute here, relating 
solely to the sale of fish, does not place 
in controversy fhe wages or hours, or 
other terms and conditions of employ- 
ment, of these employees.” 


Trade Regulation Reports 


[Relation of Fish Prices to Wages] 


Defendants argued that since fishermen’s 
—crewmen’s—wages are dependent upon 
the price at which the boatowner sells the 
catch, the crewmen who share in the pro- 
ceeds cannot possibly get an increase in 
wages unless the price of fish is. raised, 
therefore this is a “labor dispute” relating 
to fishermen’s wages. 


This is nothing but specious reasoning. 
In the first place the facts do not reveal 
that the crewmen are negotiating the sub- 
ject of wages or percentage shares of the 
proceeds with the boatowners by whom 
they are employed, and further it just is 
not so that the only way crewmembers 
could get increased wages would be to 
effect an increase in the price of fish. De- 
fendants overlook the position of the boat- 
owner and adjustments of absorptions he 
might make to increase wages without af- 
fecting the price of fish. Upon the alleged 
facts the decision of the Hinton case is con- 
trolling. This is not a case involving or 
growing out of a “labor dispute.” 


[Combination of Union and Employers] 


But assuming that it is—that our dis- 
similar facts take the case out of the hold- 
ing of the Hinton case—then, as I see it, 
the allegations that the union and its mem- 
bers have combined with “some employers” 
to achieve the objective of establishing a 
monopoly in order to artificially fix the 
price of fresh fish causes the case to fall 
within the ruling of the Allen Bradley case, 
supra. That is, that as long as the union 
does not join forces with others—non-labor 
groups—to effect its purpose, it is safe 
from interference for cause by the Federal 
courts. As put by the Supreme Court in 
the Allen Bradley case, 325 U. S. 797 at page 
810: 


“Our holding means that the same la- 
bor union activities may or may not be 
in violation of the Sherman Act, depend- 
ent upon whether the union acts alone or 
in combination with business groups 


* kK? 

and in the Hutcheson case, 312 U. S. 219, 

at page 232: 
“So long as a union acts in its self-inter- 
est and does not combine with non-labor 
groups, the licit and the illicit under § 20 
are not to be distinguished by any judg- 
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ment regarding the wisdom or unwis- 

dom, the rightness or wrongness, the 

selfishness or unselfishness of the end of 
which the particular union activities are 
the means.” 

But is said by defendants that these boat- 
owners to which plaintiff has reference are 
also fishermen. That is some of the “some 
boatowners” are owners who fish as mem- 
bers of the crew, receive shares of the pro- 
ceeds as crewmen, as well as retain the 
owner’s share. That may be, and it may 
upon trial develop that they are in Local 
150 as crewmen or fishermen rather than in 
their capacity as boatowners. But at the 
moment all that is known is what is al- 
leged, namely that union crewmembers 
have combined with some of their employ- 
ers to effect their purpose. Such an allega- 
tion as against the motion must be taken 
as true and it brings the case within the 
Allen Bradley decision. 


[“Clean Hands” Doctrine ds Defense] 


Defendants also argue that plaintiff does 
not come to court with “clean hands.” The 
argument is that prior to canceling four of 
its ten contracts with boatowners on Feb- 
ruary 17, plaintiff was itself a monopoly— 
and is still a monopoly in that it has the 
only cannery in Hawaii and the price it 
pays for surplus fresh fish is a “fixed price” 
as it is determined by reference to main- 
land prices for similar fish. This contention 
is upon the pleading under consideration 
without foundation. The fact that plaintiff 
may be a monopoly does not excuse others 
from violating the Sherman Act. 
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[Exemption of Cooperatives from 
Sherman Act] 


Finally as a ground of the motion, de- 
fendants say that the suit is not maintain- 
able because the Sherman Act is inapplicable 
to fishermen organized as a cooperative 
marketing agency under the provisions of 
15 U. S. C. Section 521 et seg. Assuming 
the applicability of this statute to Hawaii, 
the defense is upon the facts alleged in the 
complaint without merit, for nowhere there- 
in does it appear that the defendants have 
organized themselves under this law for the 
purpose of marketing their aquatic prod- 
ucts in interstate and foreign commerce. 
Indeed, it is alleged that the fishermen work 
for the boatowners, not for themselves, 
hence it is doubtful that the fishermen 
could organize a cooperative while in this 
status. Further, if a cooperative did exist 
here, as it is clear from Umited States v. 
Borden Ca, 308 U. S. 188 at 204, that co- 
operatives are not exempt from the Sher- 
man Act when its members unite with 
others to violate the anti-trust laws, the 
pivotal fact alleged that the defendants 
joined forces with “some employers” in con- 
travention of the Sherman Act would deprive 
the defendants if they were a cooperative of 
the protection otherwise available under 15 
U.S. C. Sections 521 and 522. 


[Conclusion] 

For the reasons above recited, I find the 
complaint to state a cause of action under 
the Sherman Act from which upon the 
facts alleged the defendants are not im- 
munized by any law of the United States. 


[Ruling] 
The motion to dismiss is denied. 


[f 57,588] Guerlain, Inc, v. F. W. Woolworth Co., et al. 


In the New York Court of Appeals. 


July 2, 1947. 


The distribution, display and sale by defendant of perfume which bears the brand 


and name of plaintiff producer and owner and which is being rebottled and resold for 
less than the minimum price specified in fair trade contracts constitutes a violation of the 
New York Fair Trade Act, and is properly restrained by injunctive relief. The use of 
plaintiff’s name and brand is not mere description of the contents of defendant’s bottles, 
but is identification of the perfume as plaintiff’s product. Such a use of plaintiff’s good 
will to facilitate sales amounts to a violation of the Act. 


See the New York Fair Trade Act, Vol. 2, J 8604. 
For plaintiff: Lewis G. Bernstein and Samuel Stephen Baker. 
For defendant: Martin A. Schenck and Margaret D. Merli; John S. Russell. 
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[Facts of Case] 


Futo, J. Plaintiff manufactures and dis- 
tributes. high-grade perfumes and cosmetics 
which are sold in fair and open competition 
with other similar products. Among the 
registered trade-marks owned and used by 
it are the words “Guerlain” and “Shalimar”. 
Pursuant to the Feld-Crawford Act (L. 
1935, ch. 976, as amd.; now General Busi- 
ness Law, art. XXIV-A), plaintiff and cer- 
tain of its retailers entered into so-called 
“fair trade contracts” which set, inter alia, 
a minimum resale price of $1.60, plus retail 
sales tax, for plaintiff’s “Shalimar” perfume 
in quantities of “one dram or less”. 

Defendant Nips, Inc., whose entire busi- 
ness consists of rebottling perfumes, buys 
plaintiff's perfumes in the retail market and 
rebottles them in small glass ampules hold- 
ing 1/70 of adram. The ampules of “Shali- 
mar” are individually packed in little paper 
containers bearing the label: 


“NIPS 


Perfumes 
Genuine French Extracts 
Guerlain’s Shalimar 
Rebottled by Nips, Inc., N. Y. 
Wholly Independent of 
Guerlain”. 


The perfume thus rebottled is sold to a 
number of variey and chain stores, among 
them defendant Woolworth Co., which re- 
sells to the ultimate consumer for ten cents 
a package. 

In 1938, plaintiff advised both defendants 
of its fair trade contracts and requested de- 
fendant Woolworth to stop selling its prod- 
ucts at less than the established minimum 
resale price. Woolworth refused, and the 
sales at teri cents a package continued. 
Consequently, plaintiff seeks injunctive re- 
lief under the Fair Trade Act. 


[Provisions of Fair Trade Act] 


Section 1 of that statute (now General 
Business Law, § 369-a) recognizes and af- 
firms the legality of contracts fixing the 
prices at which the immediate buyer and all 
subsequent .vendees may sell or resell a com- 
modity “which bears, or the label or content 
of which bears, the trade mark, brand, or 
name of the producer or owner of such com- 
modity * * *.” Section 2 (now General 
Business Law, § 369-b) provides that the 
willful and knowing advertisement, offer 
or sale—regardless of whether or not it be 
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by a party to such contract—of “any com- 
modity at less than the price [so] stipulated 
* * * is unfair competition and is actionable 
at the suit of any person damaged thereby.” 


[Defendant Sells Identical Product Covered 
by Plaintiffs Fair Trade Contracts] 


Defendants seek to escape the effect of 
the statute by urging that in distributing and 
selling the ampules they are dealing with a 
commodity other than and different from 
the product covered by plaintiff’s fair trade 
contracts. That claim, lacking substance, 
ignores reality and the dictates of common 
sense. The ampule contains perfume—of 
that there can be no possible doubt—and 
the label explicitly announces that it is 
“Guerlain’s Shalimar”. It is a less quantity 
than that contained in the original bottle, 
but still it is perfume—plaintiff’s perfume— 
and it is the perfume itself which the pur- 
chaser desires and buys, not just the “pat- 
ented applicator” in which the perfume is 
rebottled by defendant. Were it other- 
wise, there would, of course, be no need 
to identify on the label the specific kind or 
brand of perfume contained in the ampule. 
The present case is far removed from those 
involving dresses made from trade-marked 
cloth (Mallinson Fabrics Corp. v. Macy & 
Co., Inc., 171 Misc. 875) or lenses ground 
from trade-marked “blanks”. (United States 
v. Bausch & Lomb Optical Co., 321 U. S. 707; 
United States v. Univis Lens Co., 316 U. S. 
241.) There, the very form and character of 
the basic product is altered; a new article, 
possessing a completely different function, 
is created. There is, in fact and in effect, 
a new and different commodity. Here, the 
original commodity — Guerlain’s Shalimar 
perfume—undergoes not the slightest change 
in form, content, quality or character; the 
difference is purely quantitative, the product 
remains the same, identical save in amount. 


[Statute Not Aimed Solely at 
Price Cutting] 

Defendants likewise contend that the 
Feld-Crawford Act was aimed solely at 
price cutting and therefore does not cover 
such a situation as the present where the 
aggregate amount charged for the number 
of ampules necessary to make up one dram 
of Guerlain’s Shalimar is $7, far more than 
the minimum price of $1.60 set by plaintiff. 
While it is true that the statute prevents 
price cutting its “primary aim”, the Su- 
preme Court of the United States has ob- 
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served—in discussing the virtually identical 
Illinois Fair Trade Act—‘“is to protect the 
property—namely, the good will—of the 
producer, which he still owns. The price 
restriction is adopted as an appropriate 
means to that perfectly legitimate end, and 
not as an end in itself.” (Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corp., 299 
U. S. 183, 193.) More than that, however, 
defendants’ entire argument disregards the 
fact that, in determining “the price stipu- 
lated”, the price set by the contract must 
always be related to the quantity which the 
contract ties to that figure. There is nothing 
in the Feld-Crawford Act about proportion- 
ing prices to quantity; plaintiff was within 
its undoubted legal rights in fixing a price 
of $1.60 for quantities of “one dram or less”, 
and Woolworth violated that law whenever 
it sold any fraction of a dram of Guerlain’s 
Shalimar for less than $1.60. (See Lentheric, 
Inc. v. W. T. Grant Co., 257 App. Div. 348, 
affd. 282 N. Y. 638; Lentheric, Inc. v. F.-W. 
Woolworth Co., 338 Pa. 523.) 


[Distinction Between Description and 
Identification Drawn] 


Finally, defendants urge that the Feld- 
Crawford Act does not apply to rebottled 
goods bearing a label of the type approved 
in the Prestonettes case. (Prestonettes, Inc. 
v. Coty, 264 U. S. 359; same case sub nom. 
Coty, Inc. v. Prestonettes, Inc., 3 F. (2d) 
984.) The gist of their argument is that the 
words ‘“‘Guerlain’s Shalimar” are here used 
to describe the contents of the ampule, not as 
a trade-mark to identify the source of those 
contents, and that, consequently, the label does 
not “bear” plaintiff’s “trade-mark, brand or 
name’’, within the intendment of section 1 
of the Act (now General Business Law, 
§ 369-a). The argument thus revolves 
around a nice distinction drawn in the law 
of trade-mark infringement; we believe, 
however, that that distinction is not a con- 
trolling element in the present situation. 


[Statute Designed to Protect Good Will 
. of Owner of Trade Mark] 


The statute was manifestly aimed and de- 
signed to protect the good will of the owner 
or producer from injury when his trade- 
mark or name is employed in the resale of 
goods originally owned or produced by 
him. As Mr. Justice SUTHERLAND, speaking 
for the Supreme Court, wrote in the Old 
Dearborn case (299 U. S., supra, at p. 195): 
“Section 2 of the act [enacted in Illinois] 
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does not prevent a purchaser of the com- 
modity bearing the mark from selling the 
commodity alone at any price he pleases. 
It interferes only when he sells with the 
aid of the good will of the vendor; and it 
interferes then only to protect that good 
will against injury. It proceeds upon the 
theory that the sale of identified goods at 
less than the price fixed by the owner of 
the mark or brand is an assault upon the 
good will, and constitutes what the statute 
denominates ‘unfair competition.’ ” 

That legislative purpose—to protect the 
vendor’s good will—frames the issue before 
us: is the disposition of defendants’ ampules 
being accomplished with the aid of plain- 
tiff’s good will? To us, the answer is clear. 
In employing the words “Guerlain’s Shali- 
mar”, in placing them on the label, defend- 
ants are using plaintiff's good will—as 
symbolized by those words—to facilitate sales. 
They are not merely describing the contents 
of the ampule, but are, in practical effect, 
identifying the product as plaintiff’s, and to 
that extent they are violating the plain man- 
date of the Feld-Crawford Act. 


[Statute Draws No Distinction Between 
Deseription and Identification] 

It may well be that the reference by de- 
fendant Nips on its label to plaintiff’s mark 
and name does not constitute an infringe- 
ment—as held in the Prestonettes case (264 
U. S. 359)—but that fact does not in and of 
itself remove defendants from the purview 
of the Fair Trade Act. That statute does 
not draw any distinction between a use of 
plaintiff's qua trade-mark and a collateral 
reference to the mark in describing the prod- 
uct being sold, and we cannot, consonant 
with the manifest legislative purpose, con- 
strue the act as embodying any such dis- 
tinction. (Cf. e.g., Penal Law, § 2354, subd. 
6.) The fact remains that the commodity 
involved bears the trade-mark and name of 
the producer of the perfume—the sole con- 
dition necessary to render the statute appli- 
cable. Defendants are indisputably sharing 
in plaintiff’s good will in the marketing of 
their ampules, and, while they may be privi- 
leged to do this under the law of trade- 
marks, they are not permitted to do so by 
the Fair Trade Act. What constitutes a 
trade-mark or name use under the fair trade 
statute is not necessarily the same as an 
infringing use under trade-mark law. 

In conclusion, then—defendants are en- 
gaged in the distribution, display and sale 
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of a commodity which bears the brand and 
name of the producer and owner and which 
is being resold for less than the minimum 
price specified in fair trade contracts. Such 
conduct, constituting as we have said, a 
violation of the Feld-Crawford Act, is prop- 
erly restrained by injunctive relief. Such 
determination is in accord with decisions of 
other States. (Lentheric, Inc. v. F. W. Wool- 
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worth Co., 338 Pa. 523, supra; De Voin v. 
W. T. Grant Co., Super. Ct. Cal., Feb. 11, 
1938, 3 C.C.H. Trade Reg. Serv., par. 25106 
[not officially reported].) 

The judgment should be affirmed, with 
costs. 

LoucHRAN, Ch. J., Lewis, Conway, Des- 
MOND, THACHER and Dye, JJ., concur. 

Judgment affirmed. 


[| 57,589] M. Witmark & Sons v. Mrs. Jessie L. Jensen (Civil No. 1026). Santley-Joy, 


Inc. v. Hastings Theatre Corp. (Civil No. 1797). 


(Civil No. 1798). 
Company, Incorporated (Civil No. 1799). 


Harms, Inc. v. Grand Theatre Corp. 


M. Witmark & Sons, and Mills Music, Inc. v. Berger Amusement 


In the United States District Court for the District of Minnesota. July 10, 1947. 


The defense of violation of the anti-trust laws by plaintiffs, copyright owners, is not 
sufficient to warrant a summary judgment for defendants in an infringement action. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


For plaintiffs: Thomas Vennum, Minneapolis, Minnesota (Louis D. Frohlich, New 


York City, of counsel). 


For defendants: Louis B. Schwartz and Samuel P. Halpern, Minneapolis, Minnesota. 


Norpgye, District Judge. 


Order Denying Motions for 
Summary Judgment 


Nature of Action 


[Digest] Plaintiffs, members of the Amer- 
ican Society of Composers, Authors and 
Publishers, seek (1) damages for infringe- 
ments of musical composition copyrights 
and (2) an injunction restraining future 
threatened violations of those copyrights. 
Plaintiffs contend that defendants, who op- 
erate motion picture theatres, gave public 
performances of these compositions for 
profit when showing certain films, without 
first obtaining from plaintiffs licenses to 
perform the compositions. 


Defendants’ Motions for Summary 
Judgment 


Defendants contend that (1) plaintiffs 
have illegally extended their copyrights and 
(2) plaintiffs’ method of doing business vio- 
lates the Sherman and Clayton Acts. 


No Unlawful Extension of Copyright 


It is held that by licensing motion picture 
producers only for placing the musical com- 
position on the sound track attached to the 
picture film and by requiring the individual 
theatre to obtain a license for performing 
these same compositions plaintiffs have not 


unlawfully extended their copyrights. No 
unlawful extension of monopoly results from 
the doing by plaintiffs of that which the 
Copyright Act permits them to do—to split 
the public performance and recording li- 
censes. The right to perform a composition 
publicly for profit and.the right to record it 
are separate and independent rights. 

Defendants’ contention that plaintiffs’ 
licensing practices create a power which 
causes the extension of their copyrights is 
unsound and must be rejected. 


Anti-Trust Violations No Defense to 
Infringement Suit 


The question as to whether plaintiffs have 
violated the anti-trust laws by uniting with 
a large number of other music owners to 
obtain power to control the licensing of the 
films of the major producers, and thereby 
have the power to license, or refuse to 
license, the entire motion picture industry, 
need not be, and is not, decided. It is set- 
tled law that violations of anti-trust laws 
by copyright owners do not furnish a de- 
fense to infringement actions. 


Motions Denied 


The motions of defendants for summary 
judgment are denied. 
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[7 57,590] Benjamin Engleman and David Engleman, Co-Partners Trading Under 
the Firm Name of M. Engleman & Sons v. Abraham Blum, Trading Under the Firm 
Name of Ben’s Cut Rate Drug Store. 

In the Circuit Court No, 2 of Baltimore City. Filed July 2, 1947. 

The Maryland Unfair Sales Act is free from constitutional objections and is a valid 
exercise of the police power. The method for determining costs, as set forth in the Act, 
is a simple and definite formula, and does not impose an unreasonable. burden upon whole- 
salers and retailers. A demurrer to a bill of complaint charging violation of the Act is 


overruled. 


See the Maryland Unfair Sales Act, Vol. 2, J 8368. 


For plaintiff: Lawrence B. Fenneman. 
For defendant: Herbert H. Rosenbaum. 


[Nature of Action] 


Dickerson, J. The plaintiffs and the de- 
fendant are retail tobacconists, having their 
respective places of business at 27 North 
Howard Street and 305 North Eutaw Street, 
which are in close proximity to each other. 
In their bill of complaint, the plaintiffs 
charge the defendant with selling and offer- 
ing for sale Camel, Lucky Strike, Chester- 
field and Old Gold Cigarettes at less than 
cost, in violation of Chapter 330 of the Acts 
of 1941, as amended by Chapter 803 of the 
Acts of 1943, known and designated as 
the Unfair Sales Act, with intent to injure the 
plaintiffs, who are competitors of the de- 
fendant, and to destroy the competition ex- 
isting between the parties to this suit. They 
pray for preliminary and permanent injunc- 
tions restraining the defendant, his agents, 
employees, and personal representatives, 
from advertising, selling and offering for 
sale any of the above mentioned brands of 
cigarettes at less than cost, as defined by 
the Unfair Sales Act. 


[Defendant Challenges Validity 
of Statute] 


The bill of complaint is challenged by 
demurrer, which admits for the purposes 
of the demurrer that the defendant has 
committed and is committing the acts com- 
plained of, and the sole ground. of the de- 
murrer is the constitutionality vel non of 
Chapter 330 of the Acts of 1941, as amended 
by Chapter 803 of the Acts of 1943. The 
grounds on which the claim of unconsti- 
tutionality rests are that the Statute violates 
the Fourteenth Amendment to the Consti- 
tution of the United States and Article 23 
of the Maryland Bill of Rights, in placing 
unusual restrictions upon a lawful occupa- 
tion and of interfering arbitrarily with pri- 
vate business. 
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This Statute purports to repeal Chapter 
211 of the Acts of 1937, which was repealed 
by Chapter 248 of the Acts of 1939, and 
also to repeal Chapter 248 of the Acts of 
1939, so that the only question involved in 
the instant case is the constitutionality vel 
non of Chapter 330 of the Acts of 1941, as 
amended by Chapter 803 of the Acts of 
1943. Section 113 of Chapter 330 of the 
Acts of 1941 provides that: “No retailer 
shall, with intent to injure a competitor or 
competitors, or destroy any competition, 
advertise, offer to sell, or sell at retail any 
item of merchandise at less than cost to the 
retailer as defined in this Act * * *.” Simi- 
lar provisions are made with respect to 
wholesalers but as the instant case involves 
only retailers, no furthér reference to whole- 
salers need be made in this memorandum. 


[Provisions of Statute] 


Section 112 of Chapter 330 of the Acts 
of 1941 was repealed and re-enacted with 
amendments by Chapter 803 of the Acts of 
1943, and this last mentioned statute de- 
clares that: “(a) ‘Costs to the Retailer’ 
shall mean the invoice price of the mer- 
chandise to the retailer or the replacement 
cost of the merchandise to the retailer, 
whichever is lower, less all trade discounts 
except customary discounts for cash; to 
which shall be added 

“(1) freight charges not otherwise included 
in the invoice cost or the replacement cost 
of the merchandise, as herein set forth; and 

“(2) cartage to the retail outlet if per- 
formed or paid for by the retailer, which 
cartage cost, in the absence of proof of a 
lesser cost, shall be deemed to be three- 
quarters (34) of one per cent. (1%) of the 
cost of the merchandise to the retailer as 
herein defined, after adding thereto freight 
charges but before adding thereto cartage 
and mark-up. 
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“(3) A mark-up to cover in part the cost 
of doing business, which mark-up in the 
absence of proof of a lesser cost, shall be 
five per cent. (5%) of the cost to the re- 
tailer as herein set forth, after adding 
thereto freight charges and cartage, but be- 
‘fore adding thereto the mark-up.. 

ith ka ye 

“(c) When used in this Act, the term ‘re- 

placement cost’ shall mean the cost per unit 
for which the merchandise sold or offered 
for sale could have been bought by the 
‘seller at any time within thirty days prior 
to the date of sale or the date upon which 
it is offered for sale by the seller if bought 
in the same quantity or quantities as the 
seller’s last purchase of the said merchan- 
dise. : 
“(d) When one or more items are adver- 
‘tised,-or offered for sale, or sold with one 
or more other items at a combined price, 
or are advertised, or offered as a gift, or 
given with the sale of one or more other 
. items, each and all of said items shall for 
the purpose of this Act be deemed to be 
advertised, offered for sale, or sold, and the 
price of each item named shall be governed 
by the provisions of Paragraph (a) * * * 
of Séction 112,* * *. 

“(e) The terms ‘sell at retail,’ ‘sales at 
retail,’-and ‘retail sales’ shall mean and in- 
clude any transfer, for a valuable considera- 
‘tion made in the ordinary course of trade 
or in the usual prosecution of the seller’s 
business, of title to tangible personal prop- 
erty to the purchaser for consumption or 
use other than resale or further processing 
or manufacturing. The above terms shall 
include any transfer of such property where 
title is retained by the seller as security for 
the payment of the purchase price. 

x ok OX 

“(g) The term ‘Retail’ shall mean and 
include each and every person, partnership, 
corporation or association engaged in the 
business of making sales at retail within 
this State; providing that in the case of a 
person, partnership, corporation or associa- 
tion engaged in the business of making both 
‘sales at retail and sales at wholesale, such 
terms shall be applied only to the retail 
portion of such business. 

ee eee 

“(i) Any person, partnership, corporation 
or association who is engaged in the busi- 
ness of making sales at retail within this 
State, and who buys direct from the manu- 
facturer * * * or at wholesale, and re- 
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ceives any wholesaler’s prices and discounts 
on merchandise to be sold at retail, must 
add to the invoice cost or the replacement 
cost of such merchandise both the whole- 
sale mark-up at two per cent. (2%) and the 
retail mark-up of five per cent. (5%) in 
order to cover a proportionate part of the 
cost of doing business, in the absence of 
proof of a lower cost by such retailer.” 
Section 114 exempts from the operation 
of the Act eight classes of sales, none of 
which are involved in the instant case. 


[Prior Act Held Unconstitutional] 


In the course of the opinion in the case 
of Daniel Loughran Co. v. Lord Baltimore 
Candy & Tobacco Co., 178 Md. 38, the Court 
of Appeals quoted with approval from the 
case of Nebbia v. People of New York, 291 
US 50285495) C505 /Sue ed O40 swine 
it was said that: “A State is free to adopt 
and enforce whatever economic policy may 
reasonably be deemed to promote public 
weifare, whether by promoting free com- 
petition, by laws aimed at monopolies, or 
by curbing harmful competition by fixing 
minimum prices,” subject to the limitation 
that a law accomplishing such purposes 
shall not be unreasonable, arbitrary or ca- 
pricious. 

‘Chapter 248 of the Acts of 1939 was held 
unconstitutional by the Court of Appeals 
in the case of Daniel Loughran Co., Inc., et al. 
v. Lord Baltimore Candy & Tobacco Co., Inc., 
et al., supra, mainly on two grounds: the 
first of which was because Subsection (d) 
of Section 115 of that Statute provided that 
“xk #*° * sales to consumers, retailers and 
wholesalers at prices which cannot be justified 
by existing market conditions within this 
State shall not be used as a basis for com- 
puting cost with respect to sales by retail- 
ers and wholesalers.” (Italics supplied.) 


[Unreasonable Burden on Sellers] 


The Court held (pp. 47-50) that the re- 
sponsibility of determining what are “exist- 
ing market’ conditions” constituted an 
unreasonable burden on retailers and whole- 
salers; that this provision was a vital part 
of the foundation of the entire Statute and 
was so defective as to render the Statute 
void in its entirety. The Court said: “The 
dealer takes a chance, and if he has accu- 
rately judged market conditions, and the 
relativity of prices to those conditions, he 
is clear of the law, but if not he is open to 
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its consequences criminal and civil * * * 
It is apparent that this provision, relating 
to the method of computing cost, is a vital 
part of the foundation of the legislative 
structure; and therefore, without regard to 
other provisions, if it be held unconstitu- 
tional by reason of the uncertainty of its 
application, and its potential inequities, the 
other sections die with it.” (Page 48.) The 
Court also said: “Furthermore, the right 
of injunctive remedy and the application of 
penal statutes should not be susceptible of 
doubt or conjecture * * * The Legislature, 
in the exercise of its power to declare what 
shall constitute a crime or punishable of- 
fense must inform the citizen with reason- 
able precision what acts it intends to 
prohibit, so that he may have a certain 
understandable rule of conduct and know 
what acts it is his duty to avoid.” (Page 
47.) The Court held the entire Statute to 
be unconstitutional. 


[Objectionable Provisions Eliminated 
from Present Statute] 


Subsection (d) of Section 115 has been 
completely eliminated from the Statute in- 
volved in the instant case, as has also the 
criminal feature which appeared in Chapter 
248 of the Acts of 1939, and the solicitor 
for the plaintiffs contends the method pre- 
scribed in the Statute involved in the in- 
stant case is a simple and definite formula 
for establishing costs, free from the objec- 
tion which existed in the earlier Statute. 
This Court agrees with that contention. 

The Court further observed that the Stat- 
ute was “so drafted as to embrace all trade 
transactions within the State as between 
wholesale dealers and retail dealers, and as 
between the latter and consumers, involving 
every type of tangible personal property. 
In addition to that broad provision it is de- 
signed to regulate such transactions to the 
end that such property may not be adver- 
tised, offered for sale, sold or given, * * * 
at less than cost as defined by the Act, 
‘with the intent, effect, or result of unfairly 
diverting trade from or otherwise injuring 
a competitor, or with the result of deceiv- 
ing any purchaser or prospective purchaser. 
substantially lessening competition, unrea- 
sonably restraining trade, or tending to 
create a monopoly in any line of com- 
merce.’ ” 

“When the far-reaching effect of such 
legislation is visualized, one is startled at 


Court Decisions 
Engleman et al. v. Blum 


8-4-47 
Report 117 


its possibilities. Geographical equations 
have no standing in the Act, and no trader 
embraced in its provisions can conduct his 
business at any time with any degree of 
certainty that he is not violating the law, 
whenever, in his own business discretion 
he sells a commodity below cost, without 
first complying with unnecessary and bur- 
densome regulations placed upon him for 
the purpose of bringing the transaction 
within the exemptions of the Act.” 


[Bad Faith Is Criterion in Determining 
Whether Statute Has Been Violated] 


On this additional ground the Court held 
the earlier Statute to be unconstitutional. 
The solicitor for the plaintiffs contends that 
the Statute involved in the instant case is 
also free from this objection and applies 
only where sales are made at less than cost 
“with the intent to injure a competitor or 
to destroy competition,” and that there can 
be no violation of this Statute without an 
illegal intent or guilty purpose, definite and 
specific in character, and that bad faith is 
the criterion in determining whether or not 
there has been a violation of the Statute. 
This Court regards this contention as sound. 


[Statute Held Constitutional] 


The Statute involved in the instant case is 
practically a copy of the Connecticut law 
of 1939, which was declared constitutional 
by the Supreme Court of Connecticut in the 
case of Carroll v. Schwartz (1940), 14 A. (2) 
754, and this Court is inclined to follow that 
decision, especially in the light of the state- 
ment made in the case of Heyn v. Fidelity 
Trust Co., 174 Md. 639, where our Court of 
Appeals said: “It is a sound and familiar 
principle of statutory construction that the 
meaning given to a statute by courts of the 
jurisdiction in which it was first enacted 
should be given great weight, and where 
they are consistent with reason and sound 
logic may be accepted as controlling.” 

This Court is of the opinion that Chap- 
ter 330 of the Acts of 1941, as amended by 
Chapter 803 of the Acts of 1943, is free 
from constitutional objections and is a valid 
exercise of the police power. 


[Demurrer Overruled] 


Entertaining this view, an order will be 
signed, upon presentation, overruling the 
demurrer, with leave to answer in thirty 
days. 
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[57,591] East Texas Motor Freight Lines v, International Brotherhood of Team- 
sters, Chauffeurs, Stablemen & Helpers, Local Union No. 568, et al. 


In the United States Circuit Court of Appeals for the Fifth Circuit. 


July 9, 1947, 


No. 11919. 


_The activities of a union in compelling other employers independently in order to 
avoid labor trouble, to cease doing business with an employer against whom it is conduct- 
ing a boycott, do not constitute a combination or conspiracy in restraint of trade in viola- 


tion of the Sherman Act. 


The Act, as qualified by the Anti-Injunction Act, does not 


apply to a union in a case involving a labor dispute where such union is not acting in 
combination with employer groups in restraint of trade. 


See the Sherman Act annotations, Vol. 1, { 1280.101, 1280.535, and the Anti-Injunction 


Act, Vol. 1, ¥ 718. 


For plaintiff: Carl B. Callaway, Dallas, Texas; E. Wayles Brown, Frank J. Looney, 


Shreveport, Louisiana. 


For defendant: David Previant, Milwaukee, Wisconsin; Aubrey B. Hirsch, Baton 
Rouge, Louisiana; and William N. Guice, Edward S. Klein and Robert L. Garrett, all of 


Shreveport, Louisiana. 


[Nature of Action] 


HutcuHeson, Circuit Judge: The suit was 
brought by plaintiff, a common carrier by 
motor and as such an employer of labor, 
against a labor union and motor carriers 
with which plaintiff interlined freight, upon 
allegations* that the case was not one “in- 
volving or growing out of a labor dispute” 
within the meaning of the act? of March 
23, 1932, limiting the jurisdiction of federal 
courts “in matters affecting employer and 
employee.” It is another in the long list of 
unsuccessful efforts* to obtain an injunc- 


tion against a labor union without comply- 
ing with the greatly restrictive provisions 
of the act. It is not a case, therefore, in 
which the district judge or we are at all 
concerned with whether an injunction could 
have issued against the acts complained of 
if the Norris-LaGuardia Act had been faith- 
fully complied with. 

The defendant carriers answered,* deny- 
ing that they had conspired with the union 
or with each other. 


The defendant unions answered,’ denying 
that they had conspired with anyone and 


1 As plaintiff alleged its case: 

The defendant, Local Union #568 of the In- 
ternational Brotherhood of Teamsters, Chauf- 
feurs, Stablemen and Helpers, ‘‘for no lawful 
purpose and solely for the unlawful purpose 
of injuring the plaintiff, began a series of un- 
lawful acts by which they have brought about 
and caused to be maintained an unlawful boy- 
eott of plaintiff's business of reconsigning 
freight through, and accepting freight ship- 
ments from, motor carriers’’. 

The conspiracy thus formed constitutes res- 
traint of trade in violation of the Sherman Act, 
Title 15, "sec, 1, U.S. C..A. 

Neither the Brotherhood nor the Local Union 
has in any way become or been designated as 
the bargaining agent of plaintiff's employees, 
but they are continuing to fement and carry on 
the following unlawful acts in violation of the 
Sherman Anti-Trust Act, (a) they have con- 
spired with the owners to establish, and have 
established, a boycott; (b) they are attempting 
to persuade employees of plaintiff to violate 
employment contracts with it; and. (c) by said 
conduct and threats they prevent plaintiff from 
carrying out* its agreements with the other 
motor carriers. . 

All of said acts und things done by defendants 
constitute a conspiracy not only in restraint of 
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trade to injure plaintiff, but a violation of the 
duty of the carrier defendants under the acts 
of Congress to interline freight with plaintiff. 


2 Norris-LaGuardia Act, 48 Stat. 70, 29 U. S. 
C. A. Secs. 101-115. 


3 Lauf v. Shinner & Co., Inc., 303 U. S. 323; 
New Negro Alliance v. Sanitary Groc. Co., Inc., 
303 U. S. 552; Fur Workers Union Local 72 v. 
Fur Workers Union #21238, 308 U. S. 522; Lake 
Valley Farm Products, Inc. v. Milk Wagon 
Drivers Union Local No. 753, 311 U. S. 91; Taxi-~ 
Cab Drivers Local Union No. 889 v. Yellow Cab 
Operating Co., 123 F. (2d) 262. 


+The carrier defendants, admitting that they 
had refused to accept freight from plaintiff and 
would continue to refuse, but denying that they 
had conspired either with the union or with the 
other carriers to do so, alleged that they took 
the action they did upon the demand of the 
union with which they had contracts and as an 
act of simple ordinary prudence. 


6 The union defendants insisting that the case 
arose out of a labor dispute and denying that 
they had conspired with anyone to affect plain- 
tiff’s business, alleged that because of the unfair 
conduct of plaintiff they had informed the de- 
fendant carriers that they would deem the 
handling of freight of plaintiff a violation of 
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of Teamsters, et al. 


alleging there was a labor dispute in prog- 
ress and that what they had done was in 
pursuit of their lawful purpose to union- 
ize plaintiff's employees. 


[No Conspiracy Found] 


On the hearing on plaintiff’s prayer for 
a temporary injunction, it clearly appeared 
that the carriers had not acted in conspiracy 
either with the union or with each other 
but each, as pleaded by it, had separately 
acceded to the demands of the union be- 
cause, and only because, they wished to 
avoid labor troubles with it. 


[Boycott Involved Labor Dispute] 


It further appeared: that for some time 
the union had been trying to organize plain- 
tiff’s employees and had been unable to do 
so; that some of plaintiff's employees had 
joined it; that at one time certification pro- 
ceedings had been brought before, and a 
charge of unfair labor practices had been 
filed with, the National Labor Relations 
Board, but nothing had come of them; and 
the union had instituted the boycott® in 
order to bring sufficient pressure upon plain- 
tiff and its employees to force the latter to 
join the union. 


the terms of their contracts with the defendants 
and this would necessitate a work stoppage, 
picketing, or any other legal means to compel 
the defendant carriers to cease handling the 
unfair freight of plaintiff. Denying that a con- 
spiracy existed between them and the carriers, 
they alleged that they had acted independently 
in the protection of their rights as a labor 
union, and that their acts did not constitute 
restraint of trade. Insisting that there was a 
labor dispute going on between them and plain- 
tiff, and plaintiff's employees, and that their 
members had a right to refuse to load or unload 
trucks driven by employees of plaintiff who had 
refused to join their union, they say that the 
only reason that the other carriers have refused 
to haul plaintiff’s freight is because of the 
union’s demand in pursuit of the lawful purpose 
involved in the labor dispute, in the course of 
which these defendants were undertaking first 
to persuade, and then to compel, the plaintiff’s 
employees to join their union. 


®In the Record, on page 174, appears this 
colloquy: 
‘The Court: 


What was the grievance of the local union? 
Is it merely an individual assumption that the 
East Texas Company was unfair in its practice 
to its labor? 
Mr. Previant: 
It goes further, Your Honor. Out of the 
mouth of Mr. Eubank he stated that Mr. Odel 
Smith called him and told him that the union 
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Upon these facts, the district judge con- 
cluded that the case was one involving, or 
arising out of, a labor dispute, and denied 
the injunction. 


[Norris-LaGuardia Act Applies] 


Appellant is here insisting that the in- 
junction was wrongly denied, first because 
it did not involve a labor dispute, and sec- 
ond because even if it did, since what was 
being done was in violation of another con- 
gressional act, the Motor Carriers Act, 
plaintiff was entitled to an injunction to re- 
strain that violation. 


We cannot agree with appellant. With- 
out at all giving our approval to the acts of 
the defendants sought to be enjoined or tak- 
ing issue with appellant’s claim that the acts 
of the defendants were illegal and might 
have been enjoined in a state court suit,” 
we are in no doubt that the case is wholly 
unlike those dealt with in Allen Bradley Co. 
v. Union, 325 U. S. 797, or Philadelphia Rec. 
Co. v. Manufacturing Photo-Engravers Assn, 
155 Fed. (2d) 799; and is one arising out of 
a labor dispute. Neither are we in any 
doubt that since it is one so arising, plain- 
tiff, not having complied, or attempted to 
comply, with the Norris-LaGuardia Act is 


was going to organize in their system, and we 
could rest on that and that would be a perfectly 
legitimate labor objective to endeavor to or- 
ganize all of the employees of the East Texas 
Company, and certainly our organization has a 
right— 

The Court: 

(Interrupting) And you could make use of 
this means as a purpqgse for the accomplishment 
of that objective. 


Mr. Previant: 


Yes, sir. Certainly. It would make us secure 
in our right that a non-union truck driver as 
to loading and unloading freight could be 
stopped by a union man, and an injunction 
could require him to stop the company; and 
that when non-union employees, when con- 
fronted with this type of situation, would 
realize that their best interests lie in joining 
up with this organization rather than fighting it. 
Insofar as making a request upon the employer 
is concerned, we are proposed to be inhibited 
from doing so because we are not a certified 
representative; but we do have a right to make 
a request of the employees and to make it dif- 
ficult for a non-union employee to make a live- 
lihood, as compared to a union member; and 
this is one of the means we may use.” (Italics 
supplied.) 


7 Poteet v. Rogers, 199 S. W. (2d) 378, certi- 
orari denied 6-17-47. Cf. Section 101, Sec. 8(b) 
(4); Section 303(a) Labor Management Rela- 
tions Bill, 1947. 
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in effect seeking to enlarge the jurisdiction 
of the Federal courts as limited by that act 
by its claim that the court should issue the 
injunction because the acts complained of 
are violations of duties or obligations aris- 
ing under the Interstate Commerce Act. 
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Lee Way Motor Freight, Inc. v. Keystone 
Freight Lines, 126 Fed. (2d) 931, a case di- 
rectly ‘in point, so decides, and we are in 
no doubt that it was well decided. The 
order appealed from is 

Affirmed. 


[57,592] Bulldog Electric Products Company v. Westinghouse Electric Corporation. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 254. 
July 29, 1947. 


On an appeal from a declaratory judgment holding that plaintiff’s patent for a circuit 
breaker was not infringed by defendant’s product, it is held that no error was committed 
at the trial by the exclusion of evidence offered to show that defendant unlawfully 
monopolized the circuit breaker business. Plaintiff’s contention that defendant is not 
entitled to injunctive relief on its counterclaim asserting the invalidity of plaintiff’s patent, 
because of its alleged violation of the anti-trust laws, is rejected. The public interest 
requires that the threat of an invalid patent be removed whenever its enforcement is 
sought whether or not the active contestant of the patent’s validity would be entitled 


to equitable relief in its own right. 


See the Sherman Act annotations, Vol. 1, { 1270.501. 


For plaintiff: Dean, Fairbank & Hirsch, Harry Price. 


Levin, of counsel. 


Daniel G. Cullen, Abraham J. 


For defendant: Victor S. Beam, Thomas J. Byrne, Ralph H. Swingle. 
Before L. HAnpD, CHAsE and CLARK, Circuit Judges. 


[Nature of Action] 


CHASE, Circuit Judge: This appeal is 
from a declaratory judgment of the District 
Court for the Eastern District of New York 
in which U. S. Pat. No. 2,285,770 granted 
to Frank and Messing on June 9, 1942 for 
circuit breaker was held not infringed by 
the defendant’s so-called Multi-breaker cir- 
cuit breaker and its enforcement enjoined. 
The question of validity was not decided. 


The plaintiff, a West Virginia corporation 
sued the Cole Electric Products Co. Inc., 
a New York corporation, and the appellee, 
a Pennsylvania corporation, to recover for 
the infringement of a number of patents 
relating to what is called a bus duct, which 
has nothing in common with a circuit breaker 
except that both are used in electrical sys- 
tems. The plaintiff had advised this appellee 
that its Multi-breaker was an infringement 
of the above patent, and the appellee filed 
a counter claim for a declaratory judgment 
that it.did not infringe and for an injunction. 
The plaintiff answered, and by leave of court 
amended its answer to the counter-claim 
to allege the infringement of its circuit 
breaker and issue was joined on these plead- 
ings. This appeal is only from that part of 
the judgment entered in the bus duct suit 
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which relates to the circuit breaker patent 
and Cole Electric Products Co. Inc., is not 
a party hereto. 


[Anti-Trust Issue Raised] 


Questions are raised not only as to in- 
fringement and validity but also as to the 
assertion by the appellant that error was 
committed at the trial by the exclusion of 
evidence offered to show that the appellee 
was guilty of unlawfully monopolizing, or 
attempting to monopolize, the circuit breaker 
business, to restrain trade therein, and to 
drive the appellant from that field. A suit 
brought by the appellee against the appel- 
lant in the Northern District of West Vir- 
ginia to recover for the alleged infringement 
of several of the appellee’s patents on circuit 
breakers was pending and the appellant un- 
successfully attempted to have the entire 
controversy as to circuit breakers tried in 
one suit, offering the appellee its choice of 
forums. As the trial court, however, had 
jurisdiction it was, of course, acting within 
that jurisdiction in hearing and deciding this 
controversy. 


[Issue of Validity of Patent] 


A circuit breaker is just what its name 
implies. It is a device added to an electrical 
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circuit which will open it whenever an over- 
load, if allowed to continue, would endanger 
or damage the circuit. Such devices were 
old and numerous when the alleged inven- 
tion of the patent in suit was made. They 
may be described for present purposes as 
switches which may be opened and closed 
manually and also may be opened, but not 
closed, automatically. This automatic action 
is entirely independent of the manual open- 
ing and is the result of the action of the 
heat generated by an electrical overload 
which causes a bimetal strip to bend and 
release a latch. That in turn permits a 
spring to pull the contacts apart, usually 
with a snap action as in the patent in suit 
though that feature is admittedly old and 
not relied on. 


The history of the Frank and Messing 
patent is rather interesting and significant 
in that it shows that any invention of theirs 
must be found, if at all, in connecting a 
movable resilent bridge contact to an oper- 
ating mechanism. These two men, with 
Alfred J. Thomson, filed a joint applica- 
tion on March 6, 1933, Serial No. 659,714, 
for a patent in which four circuit breakers 
were described. After three of them were 
eliminated and both Frank and Messing had 
withdrawn as applicants, a patent for a cir- 
cuit breaker, No. 2,102,295 was, on Decem- 
ber 14, 1937, granted to Thomson alone. 
The drawings of this patent were the same 
as those of the patent in suit and showed 
both an operating mechanism and a con- 
tact linked to that mechanism. These three 
men agreed that Thomson was the sole 
inventor only of the operating mechanism 
and that was duly made to appear on 
Thomson’s application for reissue, filed on 
September 9, 1940, granted on April 1, 1941 
and which became Reissue No. 21,760 for 
the operating mechanism only. When, 
thereafter, Frank and Messing filed their 
first application for a patent on what they 
claimed to have invented and had included 
in the joint application with Thomson, they 
copied a claim in an application for a patent 
by one Swingle, and, an interference having’ 
been declared and decided adversely to 
Frank and Messing, they abandoned that 
application. It was after this that they filed 
the application which matured into the patent 
in suit, but only after it had been rejected 
by the examiner, the rejection affirmed by 
the Board of Appeals, and the decision re- 
versed by the Court of Customs and Patent 
Appeals. See, In re Frank, 123 F. 2d 820. 
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Figs. 4 and 5 of the drawings are repro- 
duced on page 822 of that opinion and they 
may for convenience and clarity be referred 
to in connection with the following descrip- 
tion of the invention Frank and Messing 
claimed in claim 2 of the patent in suit 
which is the sole claim now relied on. 


The operating mechanism covered by 
Thomson’s reissue is shown in the upper 
part of each drawing and consists of all 
but the fixed contacts in the base, the 
resilient contact arm 13, the base guide 
below it and the linkage above it by which 
the contact arm is made responsive to the 
movement of Thomson’s operating arm 24. 
This linkage is slotted at 25 and 26, to add 
lost motion which insures snap action, but 
nothing here turns upon that. What is 
claimed to be the invention is the attach- 
ment of the upper link 22 to the operating 
arm 24 by pin 23 at a point which is remote 
from the point where the arm is connected 
to the handle at 39. The advantage thus 
gained is one of greater upward movement 
since Thomson’s operating mechanism is so 
contrived that when the bimetal strip 14 
bends to release the latch which holds at 36, 
the entire operating mechanism pivots at 
33 and swings upward around that point 
under the influence of spring 27. This 
spring exerts reverse action upon the oper- 
ating arm dependent upon whether the latter 
is above or below “dead center,” that is, 
above or below the pivot 43 upon which 
the handle, 42, turns. But this characteristic 
is a part of Thomson’s invention and the 
operating arm 24 will move upward on pivot 
33 in exactly the same way no matter where 
the linkage connecting it with the movable 
contact is attached to it. The more remote 
the point of attachment is from 33, the 
greater the upward movement of the linkage. 
The selection of the point of attachment to 
have the desired amount of upward motion 
imparted through the linkage to the movable 
contact is no more than designer’s choice 
and falls short of invention. Given the 
Thomson operating mechanism to start with, 
it would certainly be likely that any skilled 
mechanic would choose the most desirable 
point on the operating mechanism to attach 
his connection to the movable contact, and 
that is all Frank and Messing did in this 
respect. 


[Patent Held Invalid] 


With deference, we must disagree with 
the decision in In re Frank, supra, and hold 
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this patent invalid. In all likelihood the 
result there would have been different if 
patent No. 1,941,210 granted to Hurlburt 
and Vogel for an electric switch on De- 
cember 26, 1933, on an application filed 
January 5, 1931 had been considered. Those 
patentees broke the circuit by using a mov- 
able contact of the resilient bridge type 
connected to an operating arm which was 
moved up or down by moving a handle. 
This movement of the handle turned a disk 
on which a pin engaged a slot in one end 
of the operating arm and moved that arm 
up or down on a pivot at its other end. 
The resilient bridge contact connected to it 
moved with the arm and opened or closed 
the switch accordingly. The point on the 
operating arm at which the connection to 
the movable contact was attached to the 
arm was “remote” from the handle. And 
so it becomes abundantly clear, that in 
teaching the art to connect the linkage to 
a point on the operating arm remote from 
the handle, Frank and Messing not only 
taught what was obvious, but what Hurlburt 
and Vogel had already disclosed in their 
patent. This slight modification of the 
Hurlburt and Vogel movable contact and 
its connection to the arm did not require 
that something, more than the skill of the 
calling, which is needed to support the grant 
of a patent. Cuno Corp. p. Automatic Devices 
Corp., 314 U. S. 84; Powers-Kennedy Co. 
uv. Concrete Co., 282 U. S. 175; Altoona Publix 
Theatres v. Tru-Ergon Corp., 294 U.S. 477; 
Bilofsky v. Westinghouse Electric Supply Co., 
2 Cir.. — F. 2d. —, (dec’d Mar. 7, 1947). 
They did no more than use old ways and 
means to do just what had been done before. 
Detrola Corp. v. Hazeltine Corp., 313 U. S. 
259. 


[Decision Not Based on Non-Infringement] 


We prefer to put our decision on the 
ground that the patent is invalid, rather 
than upon non infringement, though we 
agree with the trial court that even if the 
patent had been valid it would not have 
been infringed by the appellee’s Multi- 
breaker. The last named device has no 
separate operating arm connected to a mov- 
able contact at a point remote from a handle. 
Its operation is much simpler and quite 
different. It has an arm which is held in 
the closed circuit position by a spring be- 
neath it at about its mid point. At one end 
of this arm a contact point soldered to it 
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is pushed against a stationary contact to 
close the circuit. The other end of the arm 
is caught beneath the end of a bimetal strip 
which serves as a latch. The electrical con- 
nection to this arm is flexible. Upon an 
overload, the bimetal *strip is heated and 
bends to release that end of the arm which 
jumps up as the underlying spring expands 
when the latch is thus tripped. The contact 
end of the arm at the same time moves down 
away from the stationary contact to open 
the circuit as the arm pivots on a stirrup 
at a point between the spring and the con- 
tact end. ‘The contact may then be closed 
by moving a handle pressing on the stir- 
rup which pushes the arm down and lets 
the tension of the spring push the movable 
contact against the stationary one. The 
contact may be manually broken by moying 
the handle in the direction opposite from 
the closing movement. 


[No Error in Excluding Evidence of 
Anti-Trust Violations] 


There remains to be considered the claimed 
error in excluding the offered proof of the 
appellee’s monopoly of, or attempt to mo- 
nopolize, the circuit breaker field. It is 
asserted by the appellant that the appellee 
is not entitled to injunctive relief on its 
counterclaim from the threat of this patent 
since it does not, because of its alleged 
violation of the anti-trust laws, come into 
court with clean hands. That a controversy 
about this patent does exist is not ques- 
tioned and, indeed, the appellant’s own 
amended pleadings show that. The situa- 
tion under the pleadings is now no different 
than it would have been, had the appellant 
followed its notice of infringement by bring- 
ing suit on this patent. 


It could not then have gained any advan- 
tage in its suit on an invalid patent by 
showing that it was seeking to enforce it 
against one who had violated the anti-trust 
laws. Bulldog Electric Products Co. v. Cole 
Electric Prod. Co., 2 Cir., 148 F. 2d 792. No 
more may it do so because the suit was 
initiated differently. The public interest 
requires that the threat of an invalid patent 
be removed whenever its enforcement is 
sought whether or not the active contestant 
of the patent’s validity would be entitled to 
equitable relief in its own right. See Trott v. 
Cullen, 86 F. 2d 141. 


Judgment affirmed. 
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[1 57,593] United States v. Standard Oil Company of California and Standard Sta- 
tions, Inc. 


In the United States District Court for the Southern District of California. 
Civil. July 14, 1947. 

A motion to stay proceedings in a suit to enjoin alleged violations of the anti-trust laws 
by a corporation controlling the sale of petroleum products by stations in eight Western 
states until determination of an anti-trust action against that corporation and others 
engaged in the petroleum industry, is denied, inasmuch as the issues in the two cases are 
entirely different. The present action seeks to condemn only certain practices relating to 
the marketing of products in a limited area, while the other attacks many practices 
indulged in by practically the entire oil industry. 


See the Sherman Act annotations, Vol. 1, f 1610.218. 


The fact that defendant’s witnesses and documents are in San Fraricisco is insufficient 
to call for the application of the principle of forum non conveniens, even if it is assumed 
that the principle applies in an action of this character, where the statute permits the action 
to be brought in any district wherein the defendant transacts business. A motion to dismiss 
is denied. 


See the Sherman Act annotations, Vol. 1, { 1610.101. 


The pleader need not set out in detail the acts complained of nor the circumstances 
from which he draws his conclusions that the anti-trust laws have been violated. The 
complaint, which shows clearly the violations charged, in the manner required by Rule 8 
of the Rules of Civil Procedure, is good against a motion to dismiss for failure to state 
a claim. 


See the Sherman Act annotations, Vol. 1, J 1610.251. 


‘ Motions to strike portions of the complaint which refer to contractual and other rela- 
tionships, and to certain practices, loans, and forgiving of loans, as inducements for the 
undertaking for the exclusive sale -of defendant’s products, are denied. The references 
state facts material to plaintiff’s claim. 


See the Sherman Act annotations, Vol. 1, J 1610.251. 

A motion for a bill of particulars is granted in part to require plaintiff to furnish 
defendants with the particular editions of certain contracts on which it relies. 

See the Sherman Act annotations, Vol. 1, § 1610.251. 

For plaintiff: —Tom C. Clark, Attorney General, Wendell Berge, Assistant Attorney 
General, Holmes Baldridge, Special Assistant to the Attorney General, all of Washington, 
D. C.; Richard B. O’Donnell, Special Assistant to the Attorney General, William C. Dixon, 


Special Assistant to the Attorney General, W. Alan Thody, Special Assistant to the Attor- 
ney General, James M. Carter, United States Attorney, all of Los Angeles, Calif. 


For defendants: Lawler, Felix & Hall, By John M. Hall, Los Angeles, Calif. 


No. 6159-Y 


YANKWICH, District Judge: In this action 
brought by the United States to enjoin prac- 
tices of the defendant corporations, which 
the Complaint alleges to be in violation of 
the Sherman (15 U. S. C. A., Sec. 1) and 
the Clayton (15 U. S. C. A., Sec. 14) Anti- 
trust Acts, several motions have been inter- 
posed by the defendants. 


The Complaint, generally, charges certain 
practices in cpntrolling 8000 stations in eight 
Western states,—California, Oregon, Wash- 
ington, Arizona, Nevada, New Mexico, Idaho, 
Utah,—and in controlling oil, gasoline, tires, 
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and other products to be sold at these sta- 
tions to the exclusion of competitors in the 
same fields. 


The motions, heretofore argued and sub- 
mitted, are now decided as follows: 


Motion No. I 
(For a Stay of Proceedings) 


This motion seeks to stay proceedings in 
this cause until the final termination or de- 
termination of an anti-trust action instituted 
by the United States, in the District of Co- 
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lumbia, against the American Petroleum 
Institute and many other defendants, in- 
cluding the defendant here. The action just 
mentioned was filed on September 30, 1940. 
We have had no indication as to its status, 
whether issue has been joined, whether any 
attempt has been made to set it for trial; 
and, if so, when it will be tried. 


A comparison of the Complaint in the 
case before us with the Complaint in the 
case just referred to, shows that while both 
of them charge violations of the Sherman 
Anti-Trust Act (15 U. S. C. A., Sec. 4) and 
the Clayton Act (15 U. S. C. A. Sec. 25) 
the issues are entirely different. The present 
action is against two defendants. The ac- 
tion in the District of Columbia is directed 
at practically the entire oil industry. It is 
true that some of the practices charged in 
this Complaint as violations of the anti-trust 
laws, are also charged in the other Com- 
plaint. But there, they are incidental to 
other charges directed at other companies. 
Here, the control of gasoline stations through 
the so-called “Iowa Plan” of leasing and 
like practices, are of the very essence of the 
charge, and are directed specifically at the 
two companies. 


The Complaint in this case is strictly re- 
gional. It seeks judicial condemnation of 
certain practices in eight western states. 
The Complaint in the other case is of a 
national scope. The dissimilarity betwecn 
the two actions, the present one which seeks 
to condemn only certain practices relating 
to the marketing of products through sta- 
tions in a limited number of states, and the 
other, which attacks many practices induiged 
in by practically the entire oil industry, is 
so great as to forbid a stay of the present 
action pending the determination of the 
broader issues involved in the action pend- 
ing in the District of Columbia. 


The Motion is, therefore, denied. 


Motion No. II 
(To Dismiss) 


While the motion was not pressed, it is 
apparent to me that the grounds alleged 
for dismissal, namely, the present location 
of witnesses and documents at the defend- 
ant’s headquarters in the City and County 
of San Francisco, are insufficient to call for 
the application of the doctrine of forum non- 
conveniens, even if we assume that the prin- 
ciple applies to an action of this character, 
in which the statute permits the action to 
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be brought not only in the “district whereof 
it is an inhabitant, but also in any district 
wherein it may be found to transact busi- 
ness.weu@losWn S: GrA, See) 22) 


(And see, Eastman Co. v. Southern Photo 
Co., 1925, 273 U. S. 359; Baltimore & Ohio 
Ry. Co. v. Kepner, 1941, 314 U. S. 44; Miles 
v. Illinois Central, 1942, 315 U. S. 698. The 
teaching of the last two cases that the prin- 
ciple of forum non-conveniens does not apply 
to cases where special venue is fixed by a stat- 
ute is approved in Gulf ‘Oil Co. v. Gilbert, 
No. 93, October Term, decided on March 10, 
1947 (See p. 4 of Official slip decision), on 
which this motion is chiefly grounded. 


The Complaint here alleges that the de- 
fendants transact business in this district. 


The Motion is, therefore, denied. 


Motion No. III 


(To Dismiss for Failure to State a Claim 
and for Lack of Jurisdiction) 


The time which has elapsed since the 
presentation of these motions has permitted 
me to make a more detailed study of the 
complaint in this case than I had occasion 
to do before their presentation, and when 
they were being argued. 


Such study leads me to the conclusion 
that the Complaint states a claim and states 
with sufficient certainty violation of both the 
Sherman and Clayton Acts. It is to be 
borne in mind that this is a civil action. 
And while it is of a serious nature, it still 
conforms to the pattern which the Federal 
Rules of Civil Procedure put into effect and 
under which pleadings are, in effect, notice 
pleadings. This, of course, does not mean 
that a complaint cannot be dismissed for 
insufficiency of allegations. It does mean, 
however, that if a complaint states a claim 
in the manner required by Rule 8, it is good 
against a motion to dismiss. Whether a 
complaint satisfies this requirement is a 
question to be determined, in each case, by 
reference to its allegations. 

In the complaint before us, we have a de- 
tailed description of the business of the de- 
fendants and of the relations between the 
two. The trade terms to be referred to are 
defined. The nature of the interstate com- 
merce is described in great detail. The 
restraint through various forms of agree- 
ments, the aim of which is to monoplize cer- 
tain stations as outlets for petroleum and 
other products in interstate commerce to the 
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exclusion of competitors are described in 
great detail. So also is the effect of these 
agreements on interstate commerce. 


These allegations satisfy the requirements 
of the statutes under which the action is 
brought and of accepted rules of pleading. 
They are of the type which the courts have 
held sufficient even in a criminal indictment. 
(See United States v. General Motors Corpo- 
ration, 1941, 7 Cir., 121 Fed. (2d) 376; and 
see my opinion in United States v. Heating, 
Piping and Air Conditioning Contracts, etc. 
Association, 1940, D. C. Cal., 33 Fed. Supp. 978. 


In fact, if we gauge this complaint by the 
standards sanctioned by our Ninth Circuit 
Court of Appeals for actions brought by 
private parties to recover damages resulting 
from violations of the anti-trust acts,—in 
which greater certainty is required in the alle- 
gations —the complaint meets them. (See, 
Hicks v. Bekins Moving & Storage Co., 1939, 
9 Cir., 97 Fed. (2d) 583; Lynch v. Magnavox 
Company, et al., 1938, 9 Cir., 94 Fed. (2d) 883; 
and see, Louisiana Farmers’ Protective Unions, 
Inc., 1942, 8 Cir., 131 Fed. (2d) 419, 422-423, 
where the Court, in referring to the difficulties 
of pleading in anti-trust cases, uses this very 
language highly pertinent to this case: 


“To sustain the court below the appellees 
contend that the appellant has pleaded 
merely conclusions of law, setting torth 
in the words of the stature, a conspiracy 
among the appellees to establish a monopoly 
in interstate trade in strawberries, and 
that the complaint is barren of allegations 
concerning the acts of appellees constitut- 
ing the alleged violations of law. It is 
conceded that more than this is required 
of the pleader in a civil action under the 
statute in question, but the complaint here 
is not so deficient in its allegations of 
ultimate facts as to justifv its dismissal 
without leave to amend. The courts have 
always recogmzed the difficulty in actions of 
the character here, inherent in the nature 
of the case, in setting forth in precise detail 
the acts constituting the alleged violations of 
the anti-trust laws. Loewe v. Lawler, 208 
Wi Sy AA Aomss (Gia sly GAIL) Naeh AS. ie 
Ann. Cas. 815; Swift & Co. v. United States, 
1968 US 33753 "3953969 259S 0 Che 2768279, 
49 L. Ed. 518; Buckeye Power Co. v. E. I. 
DuPont de Nemours Co., D. C. 196 Fed. 514. 
And since the adoption of the Rules of Civil 
Procedure, the cases require of the pleader 
only a plain and simple statement of his case 
m conformity to Rule 8 (a), 28 U.S.C. A. 
following Section 723 (c). It is not neces- 
sary to set out m detail the acts complained 
of nor the circumstances from which the 
pleader draws his conclusions that violations 
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of the Acts of Congress have occurred and 
the pleader has been damaged.” (Emphasis 
added) 

The averments in the complaint show clearly 
the violations charged. So it is evident that 
the complaint is good against both attacks 
for failure to state a claim and for lack of 
jurisdiction. 

In ruling upon this matter, I am merely 
indicating in a general way the grounds of 
decision. Time does not permit the writing 
of an extended opinion. Such an opinion 
would add little to the elaborate discussions 
of the scope of the anti-trust statutes which 
are contained in my own opinion already 
cited, and in several other recent opinions 
which I have written on the subject, such 
as United States v. Food and Grocery Bureau, 
1941, D. C. Cal. 41 Fed. Supp. 884; United 
States v. Food and Grocery Bureau, 1942, D.C. 
Cal., 43 Fed. Supp. 965; United States v. Food 
and Grocery Bureau, 1942, D. C. Cal., 43 Fed. 
Supp. 974; and United States v. San Fran- 
cisco Electrical Contractors Associations, 1944, 


N. D. Cal., 55 Fed. Supp. 57. 
The Motion is, therefore, denied. 


Motion No. IV 
(To Strike from Complaint) 


The motion is denied. I believe that the 
portion of Paragraph 26, which it is sought 
to strike, and which refers to the contractual 
and other relationships is not too nebulous. 
It would allow the Government to prove the 
results of the relations between the com- 
panies and the stations and dealers as weil 
as the actual stipulations in the contract. 
And Paragraph 33, which it is also sought 
to strike, refers to certain practices, loans, 
forgiving of loans, sale of equipment at loss, 
and the like, as inducements for the under- 
taking for the exclusive sale of the products 
of the defendants. Both state facts mate- 
rial to the claim which the Complaint sets. 


Motion No. V 


(For a more Definite Statement or Bill 
of Particulars) 


The Motion for a Bill of Particulars is 
granted as to items L, M, N, O, and P. It is 
denied as to all other lettered requests as to 
which particulars are asked. 


As the operations complained of have con- 
tinued for a long period of years, and as 
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it appears that the agreements covered by 
specifications L, M, N, O and P have under- 
gone changes through the years, I believe 
that the request of the defendants that tie 
Government supply them with the full text 
of the particular distributor, dealership, 
equipment and other agreements, is reason- 
able. Ordinarily, such requests would be 
denied upon the ground that the agreements 
are in the possession of the defendants. But, 
in view of the existence of several editions 
of these agreements, as shown by the affi- 
davit of the assistant Secretary of the de- 
fendant Standard Oil Company of California, 
it is quite evident that the Government must 
be relying upon a particular edition. If that 
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be the case, the defendant is entitled to know 
the particular form on which the charges 
are based. 


Motion No. VI 
(For Inspection) 


The motion is denied. Inspection is sought 
of the agreements as to which the Bill of 
Particulars have been granted. The need 
for inspection is, therefore, gone. 


The Government is allowed thirty days 
to furnish the Bill of Particulars granted 
under Motion V, and the defendant shall 
have thirty days, after being furnished with 
the Bill of Particulars, to answer to the 
Complaint. 


[57,594] In the Matter of Grand Jury Subpoenas Duces Tecum Addressed to 
Canadian International Paper Company, International Paper Company and International 


Paper Sales Company, Inc. 


In the United States District Court for the Southern District of New York. July 


21, 1947. 


Two Canadian subsidiaries of a United States corporation are found doing business 
in the Southern District of New York, and are amenable to process there, inasmuch as 
they shared the expenses of offices, maintained bank accounts, and their officers and 
employees negotiated contracts, within the District. 


See the Sherman Act annotations, Vol. 1, f 1630.156. 
Action by the directors of a corporation forbidding inspection of records or their 


removal from Canada is ineffective to relieve the corporation of its obligation to produce 
the records. The fact that the records are located beyond the confines of the United 
States does not excuse their production since the Court has jurisdiction of the corporation 


and the records are in its possession. 


See the Sherman Act annotations, Vol. 


GopDARD, District Judge: Three proceedings 
are involved respecting the validity of sub- 
poenas duces tecum issued by a Grand Jury 
in an investigation conducted under the Sher- 
man Act. Because of the integrated nature 
of the corporate parties they were argued 
and heard together and by agreement all 
affidavits and evidence submitted in any of 
the proceedings may be considered as having 
been received in all. There is no substantial 
dispute as to the facts. 

In the proceeding against International 
Paper Company the government is seeking 
by a Presentment of the Grand Jury of the 
Southern District of New York, submitted 
to the court June 20, 1947, a direction from 
the court in respect to the failure of Inter- 
national Paper Company, a New York cor- 
poration, to produce before the Grand Jury 
a vast amount of papers and documents 
belonging to and alleged to be in the physi- 
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cal control of two foreign corporations, (1) 
Canadian International Paper Company, a 
corporation of the Province of Quebec, 
Canada, and a wholly owned subsidiary of 
International Paper Company, (a) Interna- 
tional Paper Sales Company, Inc., a cor- 
poration of the Province of Quebec, a wholly 
owned subsidiary of Canadian International 
Paper Company. The other two proceedings 
are motions by Canadian International Paper 
Company and International Paper Sales 
Company, Inc., who appear specially and 
seek an order quashing the purported serv- 
ice upon them of subpoenas duces tecum. 
Hereinafter International Paper Company, 
Canadian International Paper Company, and 
International Paper Sales Company, Inc., 
are referred to respectively as International, 
Canadian, and Sales. 


The following subpoenas were served on 
the individuals described therein: 1) On 
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John H. Hinman, John H. Hinman, as Presi- 
dent of International and Canadian, to pro- 
duce certain records of Canadian; 2) On 
International as International, as agent and 
parent of Canadian, by service on Harrison 
R. Weaver, a Vice-President of both Canadian 
and International, to produce certain books 
and records of Canadian; 3) On Harris R. 
Weaver, Harrison R. Weaver, as Vice-Presi- 
dent of International and Canadian, to pro- 
duce certain books and records of Canadian; 
4) On William N. Hurlbut, William N. 
Hurlbut, as Vice-President of International 
and Canadian, to produce certain books and 
records of Canadian; 5) On Carl S. Volk, 
Carl S. Volk, as Treasurer of International 
and Assistant Treasurer of Canadian, to 
produce documents of Canadian; 6) On 
William A. Hanway, William A. Hanway, 
as Secretary of International and Assist- 
ant Secretary of Canadian, to produce 
documents of Canadian; 7) On Canadian by 
service on H. R. Weaver, Vice-President, 
to produce documents of Canadian; 8) On 
Canadian International Paper, Ltd. by serv- 
ice on W. A. Hanway, Secretary of Inter- 
national as agent, to produce books and 
records of Canadian International Paper, 
Ltd.; 9) On sales by service on the Secretary 
of State of New York, to produce docu- 
ments of Sales; 10) On Sales by service 
on W. A. Hanway, Secretary of Interna- 
tional, as agent, to produce documents of 
Sales. 


General Facts 


International is a New York corporation 
with its principal place of business in the 
City of New York. 

Canadian is a Quebec corporation with its 
main office in Montreal, Province of Quebec, 
Canada. 

Sales is a Quebec corporation with its 
main office in Montreal, Province of Quebec, 
Canada. 

International manufactures and sells in 
the United States many grades of paper, 
other than newsprint, produced from a num- 
ber of its own or leased mills located in 
various states of the United States. Al- 
though International formerly manufactured 
newsprint at its mills in the United States 
since 1940 it has discontinued making news- 
print in the United States and the manu- 
facturing of newsprint has been carried on 
by its subsidiary Canadian in Canada. In- 
ternational owns all the outstanding stock 
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of Canadian, except directors qualifying 
shares; also the funded debt of Canadian. 


Canadian manufactures in Canada news- 
print, sulphite pulp and lumber. It has no 
listed office in the United States but its 
officers have and share expense of a New 
York City office at 220 East 42nd Street 
with International. It has approximately 
5000 permanent employees, and 9300 sea- 
sonal employees in Canada. Canadian also 
owns varying degrees of stock interest in 
other companies operating in Canada. Cana- 
dian owns all the stock and funded debt 
of Sales. 


Sales is a Quebec corporation. Its business 
consists in buying and selling newsprint. 
Sales buys about 85% of the newsprint 
Canadian sells. Sales has approximately 
43 employees in the United States, divided 
among six offices located in Chicago, Cleve- 
land, Pittsburgh, Boston, New York and 
Atlanta. 


Officers 


International and Canadian had the fol- 
lowing common officers and directors until 
a few months prior to and at the time of 
the service of the subpoenas: R. J. Cullen 
was Chairman and a director of Interna- 
tional, as well as a director of Canadian; 
J. W. Hinman is President of International 
and Canadian as well as a director of both; 
H. R. Weaver is a Vice-President and direc- 
tor of both International and Canadian; 
William N. Hurlbut is a Vice-President and 
director of both International and Canadian 
as well as having been a director of Sales 
up to December 27, 1946, and a Vice-Presi- 
dent of Sales up to April 17, 1947; Carl S. 
Volk is Treasurer of both International and 
Canadian; W. A. Hanway is Secretary of 
International and until December 27, 1946 
was Assistant Secretary of Canadian and 
Sales; A. R. Storm is Assistant Treasurer of 
International and until December 27, 1946 
was Assistant Treasurer of Canadian. 

Canadian and Sales have the following 
common officers: R. C. Doane is President 
of Sales and Vice-President of Canadian 
in charge of the sales of newsprint; S. L. 
de Carteret is Vice-President and General 
Manager of Canadian as well as Vice-Presi- 
dent of Sales; Roy Campbell is Secretary of 
both Canadian and Sales; J. P. Monge is 
Treasurer of Sales and Assistant Treasurer 
of Canadian; E. T. Crooker is Vice-Presi- 
den of Canadian and Sales. 
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International has a board of seventeen di- 
rectors, six of whom are directors of Cana- 
dian. Canadian has a board of nineteen 
directors, seven of whom are members of 
Sales’ board of Directors. 


The Chairman of the board, the President 
and the Vice-President of International are 
three members of the five member Executive 
Committee of Canadian, two of such mem- 
bers constituting a quorum. 


Methods of Operation 


In order to completely understand the 
methods of operation it is essential to ascer- 
tain what in fact, as distinguished from 
mere form, are the methods of operation of 
the respective corporations. 


International manufactures various types 
of paper with the exception of newsprint, in 
the United States and sells through its em- 
ployees directly to customers in the United 
States. 


Canadian manufactures principally news- 
print in Canada. The main portion of Cana- 
dian’s source of supply is from forest areas 
which are Crown Lands and leased to 
Canadian. Canadian contends that it makes 
no sale of newsprint to purchasers in the 
United States. Canadian, operating under 
the provisions of a so-called “Plan for the 
Allocation of Newsprint Contracts’, entered 
into in 1935 between the former Interna- 
tional Paper Company, the former Inter- 
national Paper Sales Company, Inc., New 
York corporation now dissolved, and Inter- 
national Power and Paper Company of New- 
foundland, Limited, the stock of which was 
at that time owned by Canadian, sells ap- 
proximately 85% of its newsprint to Sales. 
Some of the provisions of this “Allocation 
Plan” contract are in part substantially as 
follows: 

Paragraph 4, subdivision 3 “No partici- 
pating mill will, without the consent of the 
Sales Company, install or allow to be in- 
stalled any newsprint machine in addition 
to the number of such machines now in- 
stalled”. 


Paragraph 7 provides for the sale by the 
participating mills to Sales for a specific 
gross profit to the Sales Company per ton; 
Paragraph 11, “So long as this Agreement 
is in operation, the International Company 
shall not part with the control of the Sales 
Company”. Although this contract has ex- 
pired all three companies continue to operate 
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under it. Sales in turn sells the newsprint 
to customers in the United States, princi- 
pally publishers and has at present about 
450 contracts for the sale of newsprint in 
the United States. Sales has representatives 
in the United States who keep in touch with 
United States purchasers. Sales notifies Cana- 
dian of the needs of its customers and 
delivery on cars by Canadian is made at 
the mill by employees of Canadian acting 
as agents of Sales under written agree- 
ments of agency, dated November 11, 1938. 
Although Sales makes its contracts with 
United States customers F. O. B. the 
mill, Canadian pays the freight to the cus- 
tomer in each instance and bills Sales for the 
price plus freight. In the case of some of 
the newsprint shipped by water [only about 
7% of the total sales to United States cus- 
tomers] Sales undertakes to arrange at its 
own expense for warehousing the newsprint 
in public warehouses in the United States. 
At present Sales has space in warehouses 
located in New Orleans, Jacksonville and 
Boston. It further appears in connection 
with warehousing newsprint that the bills 
for the space and stevedoring are paid by 
Canadian where the newsprint is warehoused 
in the States. Canadian pays the premium 
on insurance covering newsprint warehoused 
in the United States. There are no invoices 
by Canadian to Sales, and the employees of 
Canadian prepare the shipping manifests, 
bills of lading, and pro forma invoices for 
customs purposes. Sales receive a $1.00 per 
ton per gross profit. 


Sales has 43 employees in the United 
States and up until April 23, 1947 Sales was 
authorized to do business in the State of 
New York. 


Activities of Common Officers 


The affidavit of Mr. Hinman, President 
of International and Canadian, states that 
International and Canadian are operated as 
distinct and separate corporate entities; that 
one does not act as agent for the other. He 
further states that he spends only about 
two months of each year on matters pertain- 
ing to Canadian and that time is generally 
spent in Canada. The affidavit further sets 
forth that the management of Canadian with 
the exception of certain major matters of 
policy which he handles, is left to Canadian’s 
General Manager and Vice-President and 
his assistants, all residents of Canada. He 
states that he has never solicited while in 
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New York business or customers for either 
Canadian or Sales and that when prospective 
United States purchasers of newsprint in- 
quired, he refers them to Mr. Doane who is 
President of Sales. The record shows that 
Mr. Hinman here in New York advises by 
telephone, correspondence or by personal 
visits, Canadian’s General Manager on major 
policies. In a questionaire submitted by. the 
Anti-Trust Division of the Department of 
Justice to International and Canadian, the 
government asked— 


“(6) Please furnish details of the Cana- 
dian International Paper Company ‘major 
matters’, and ‘major questions of policy’ 
on which Mr. Hinman is consulted while 
he is in the United States”’. 


The answer in part was— 


“The greater portion comprise matters 
of policy concerning the sale of the com- 
pany’s products in the United States and 
other world markets, on which Mr. Doane 
and Mr. F. G. Robinson consult him”, 

These consultations apparently took place 
in the 42nd Street office and which is listed 
only as the office of International and Sales 
but the expense of maintaining it is shared 
by Canadian. 


Although Mr. Hurlbut, Vice-President of 
Canadian and International, and up to April 
17, 1947 Vice-President of Sales, states that 
his duties as Vice-President of Canadian 
are very few, is nevertheless consulted in 
New York and renders advice in New York 
as to the sale of newsprint in overseas 
markets. Since International does not manu- 
facture any newsprint these activities were 
either for Sales or Canadian. However, 
under the “Allocation Plan” Canadian con- 
tinued to sell directly to customers not in 
the United States. It therefore appears that 
these activities were purely Canadian. In his 
affidavit Mr. Hurlbut states that while he 
was a Vice-President of Sales he negotiated 
and discussed with United States purchasers 
the renewal of newsprint contracts. In June, 
1946 he also, as Vice-President of Canadian, 
negotiated and signed a contract here in 
New York for the sale of a certain timber 
tract located in Nova Scotia. In 1945 as 
Vice-President of Canadian he signed a bank 
loan from the Chase National Bank of New 
York in New York. In previous years he 
likewise acted for Canadian in New York. 
In 1944 he arranged for a new newsprint 
contract with the New Orleans Item, New 
Orleans Times-Picayne; in 1941 a news- 
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print contract with the Perth Amboy Eve- 
ning News; in 1944-45 he negotiated for the 
sale of the stock of the Spartanburg-Herold- 
Journal Publishing Company to the Green- 
ville News-Piedmont and at the same time 
negotiated a long term newsprint contract; 
in 1947 he negotiated a contract for the 
New Bedford Standard Times in New York 
and its subsidiary The Cape Cod Standard 
Times; in March, 1947 he negotiated for the 
extension of a debenture of the Chicago 
Times owned by International and at the 
same time signed a newsprint contract; in 
1945 he negotiated for the cancellation of 
one contract and the’ execution of a new 
one with “This Week”; in 1946 he arranged 
for a contract with News Syndicate Co., 
Inc. here in New York; in 1944 he negotiated 
for newsprint contract with Hearst Corpora- 
tion and Hearst Consolidated Publications, 
Inc.; in 1946 he participated in the modifica- 
tion of the above Hearst contracts; in 1944-45 
he negotiated for the sale of stock of the 
Record Publishing Co., owned by Inter- 
national. The purchaser entered into a 
twenty year newsprint contract. He nego- 
tiated contracts for the sale of a yearly 
average of 120,000 tons of newsprint. All 
or substantially all of these newsprint con- 
tracts are long term contracts involving sub- 
stantial sums of money. All or substantially 
all of these negotiations took place in the 
New York Office. 


Mr. Weaver, Vice-President of both Cana- 
dian and International, states that in his 
42nd Street office he devotes most of his 
time to International affairs. He does have 
telephone contact with the General Manager 
of Canadian and he did negotiate in New 
York bank loans for Canadian from the 
Chase National Bank. 

Mr. Volk, Treasurer of International and 
Canadian, states that although he has the 
title of Treasurer of Canadian he devotes 
all his time to matters of International, anda 
Mr. Monge, Assistant Treasurer of Cana- 
dian, actually handles the affairs of Cana- 
dian. He does state that from his office 
in New York he keeps in touch with Mr. 
Monge on various financial matters but says 
that when Mr. Monge seeks his advice it 
is more because he was Mr. Monge’s prede- 
cessor in office rather than because he is 
Treasurer of Canadian. 


Mr. Doane who is Vice-President and 
Assistant General Manager of Canadian in 
charge of the sale of newsprint, is also 
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President of Sales, and hence the main cog 
in the sale of newsprint by Canadian and 
the purchase of newsprint by Sales as well 
as the main cog in the subsequent sale 
by Sales to purchasers of newsprint. He 
therefore, as an individual, has control of 
the sale of newsprint from the first sale 
by Canadian to the final sale to the customer 
allegedly by Sales. The record shows that as 
late as May 10, 1947 he was listed on the 
building directory of 220 East 42nd Street. 
The record also shows that he visited Sales’ 
offices in Atlanta, Chicago, and Boston, dis- 
cussed the revision and extension of Sales 
contracts in the United States, general busi- 
ness conditions in the United States and 
world markets, the price of newsprint, oper- 
ating conditions at Canadian mills, trends 
in the publishing business and negotiation 
of a contract in England. Since June, 1946 
he visited the United States two or three 
times a month spending several days on 
each visit. This time was generally spent in 
New York. He carried on these various 
discussions with Mr. Hinman and Mr. Hurl- 
but. He also had discussions with numerous 
United States newspaper publishers on their 
requirements and renewal of their contracts 
for newsprint. 

Mr. Crocker, a Vice-President of Canadian 
and Sales, likewise was listed in the building 
directory of 220 East 42nd Street as late 
as May 10, 1947 and spent considerable time 
in New York and other places in the United 
States, discussing and negotiating for the 
sale of newsprint. 

All of these officers in their affidavits state 
that although they may be officers in two or 
more of the companies their services were 
really restricted to one company. They also 
attempt to segregate their activities to show 
that while working here in New York their 
activities were solely for International and 
they did not exercise the power of their 
official capacities for Canadian while here in 
New York. Although this segregation may 
be possible subjectively, the overall effect of 
the activities of these officers is to benefit 
all of the companies for which they are 
officers. 


Other Activities of the Three Companies 


International and Sales both maintained 
the same office address in New York. In- 
ternational and Sales are both served in 
New York by the same telephone truck line 
and it is the practice of the telephone opera- 
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tors to keep this line open on calls to Montreal 
so that anyone in one office desiring to speak 
with anyone in the other may do so. 


Both Canadian and Sales maintain sub- 
stantial bank accounts in New York City at 
the Chase National Bank. Canadian has 
two accounts in the Chase National Bank in 
New York; one a “Special Account” which 
is not véry active; and the other a “Mon- 
treal Division Account” which has had bal- 
ances running as high as $5,000,000 with an 
average of 123 withdrawals a month from 
1945 to 1947. On December 31, 1946 
Canadian on its balance sheet had $5,540,906.53 
cash which included $2,899,720.13 United 
States funds. Its Chase National Bank 
statement for December 31, 1946 shows a 
balance of $2,917,900.54~-more than 50% 
of its total cash in New York City. 


Although Canadian has no listed office in 
the United States Mr. Hinman, President 
of Canadian and of International, Mr. Hurl- 
but and Mr. Weaver, Vice-President of 
Canadian and of International, Mr. Volk, 
Treasurer of Canadian and International, 
make their offices and spend a majority of 
their working time at 220 East 42nd Street, 
and Canadian shares with International the 
expenses of maintaining this office, includ- 
ing salaries and expenses of officers, em- 
ployees, rent, telephone, the expenses being 
prorated between International and Cana- 
dian on the basis of tonnage produced, Mr. 
Weaver and Mr. Volk are authorized to 
sign cheques on Canadian account with the 
Chase Bank, as are Mr. Storm and Mr. 
Hanway, both employed in the 42nd Street 
office. Mr. Storm is Assistant Treasurer 
of International and until December 27, 1946 
was Assistant Treasurer of Canadian. Mr. 
Hanway is Secretary of International and 
until December 27, 1946 was also Assistant 
Secretary of Canadian and Sales. 


Canadian’s Motion to Quash Subpoena 


Canadian’s position is that insofar as its 
motion is concerned the sole question is 
whether it is found doing business in the 
Southern District of New York. Canadian 
does not contend that the person served 
was an improper person to be served as a 
responsible representative of Canadian for 
that purpose. Canadian is found here if it 
is doing business here or has an agent who 
is doing business here. United States v. 
United States Alkali Export Association, et al, 
unreported opinion of Judge Leibell, dated 
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July 16, 1946; Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359; Jeffrey- 
Nicholas Motor Co. v. Hupp Motor Car Cor- 
poration, 46 Fed. (2d) 623 (C. C. A. 1); 
United States v. Aluminum Co. of America, 
20 Fed. Supp. 13. 


Whether or not a corporation is doing 
business within a particular jurisdiction so 
as to subject itself to the court’s jurisdic- 
tion depends upon the facts of each case. 
St. Louis Southwestern Ry. Co. of Texas v. 
Alexander, 227 U. S. 218; International Har- 
vester Co. v. Kentucky, 234 U. S. 579; Green 
v O2 B&O. Ry58205 10. S530 a eeo ples 
Tobacco Co. Ltd. v. American Tobacco Co., 
246 U. S. 79. The determination is arrived 
at not by weighing single acts alone but by 
weighing their cumulative effect. 


The only method of ascertaining whether 
Canadian is found here, is from the activities 
of those who are authorized to act for it. 
International Shoe Co. v. State of Washington, 
326 U. S. 310, 316; United States v. United 
States Alkali Export Association, supra. 


Canadian asserts that it does not maintain 
an office here. However, it shares the ex- 
penses of the New York office including 
rent, salary of officers and employees, tele- 
phone and telegraph charges. It therefore 
appears that regardless of what name ap- 
pears on the door, and regardless of what 
company the officers and employees are 
alleged to be employed by, Canadian does 
pay rent for office facilities here as well as 
the salaries of employees to man it. 


The salaries of the officers of Canadian 
and International in New York are also 
shared by the two companies. If the con- 
tention of these officers be accepted, namely 
that Canadian and International are oper- 
ated as separate corporate entities, the con- 
clusion is inescapable that these officers, who 
spend the greater part of their time in New 
York, are rendering actual and valuable 
services to Canadian, or else Canadian would 
not be charged for nor pay them. 


Canadian, through its President Mr. Hin- 
man and Vice-Presidents Weaver and Hurl- 
but, contend that it does not sell to customers 
here but that Sales, a separate organization, 
sells to customers here. But it appears in 
the record that Mr. Hinman decides here in 
New York the major matters of policy of 
Canadian which include the sale of Cana- 
dian’s products in the United States. Mr. 
Hurlbut was at the time of the service of 
the subpoena Vice-President of the Interna- 
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tional, Sales and Cariadian. As previously 
set forth he carried on a continuous and 
substantial number of negotiations for the 
sale of newsprint. These contracts were 
long term contracts and no doubt involved 
substantial profits to Canadian. He states 
he performed these services in various ca- 
pacities, one time as Vice-President of the 
International; another as Vice-President of 
Canadian, and another as Vice-President of 
Sales. As the court stated above this segre- 
gation may be possible, retrospectively but 
to the purchaser dealing with Mr. Hurlbut 
such segregation would be very difficult. 
Mr. Hurlbut would one moment be discuss- 
ing either as Vice-President of Canadian or 
Sales the quantity and quality of newsprint; 
the next he would be Vice-President of 
Sales asking himself as Vice-President of 
Canadian for the allocation of the newsprint 
to Sales so that he as Vice-President of 
Sales may consummate the sale. 


Mr. Doane is in a similar key position for 
as President of Sales or Vice-President of 
Canadian he would discuss with the pur- 
chaser the amount and quality of newsprint 
desired. He would then seek himself as 
Vice-President of Canadian in charge of the 
sale of newsprint for Canadian to sell to 
himself as President of Sales the amount 
desired so he may consummate the sale with 
the purchaser. In what capacity either he, 
Mr. Hinman or Mr. Hurlbut were acting 
when they consulted each other is some- 
thing of a puzzle but reasonable inferences 
may be drawn from the results. 


The record clearly shows that Canadian 
pays rent for an office here and the salaries 
of employees to maintain it; it maintains an 
active and substantial bank account here; 
it ships newsprint into this district; its presi- 
dent, two vice-presidents and treasurer are 
present here and Canadian is charged with 
its proportionate share of the salaries paid 
to these officers for services which they as- 
sert are rendered separately and distinctly 
for services rendered to the other companies; 
the officers of Canadian decide major issues 
of policy here and negotiate long term 
newsprint contracts here; the officers re- 
siding in Canada consult with its head off- 
cers who are here; its activities here are 
systematic, continuous and substantial. I 
think that the activities of Canadian clearly 
indicate that it was doing business and is 
“found” within the Southern District of 
New York and amenable to process here. 
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See International Shoe Co. v. State of Wash- 
imgion, 326 U. S. 310; People’s Toabcco Co. 
v. American Tobacco Co., 246 U. S. 79; In- 
ternational Harvester Co. v. Kentucky, 234 
U. S. 579; Freme v. Louisville Cement Co., 
134 Fed. (2d) 511; United States v. United 
States Alkali Export Association, unreported 
opinion by Judge Leibell, Southern District 
of New York, July 16, 1946; Snyder v. J. G. 
White Engineering Corp., 60 Fed. Supp. 789; 
United States v. Aluminum Co. of America, 
20 Fed. Supp. 13. 


The officers of Canadian subpoenaed con- 
tend that they do not have control of the 
books and records of Canadian since a 
quorum of the Board of Directors of Cana- 
dian, all residents of Canada, passed a reso- 
lution in Montreal on December 27, 1946 to 
the effect that the records of Canadian shall 
be maintained in the custody of the board 
of directors, should not be shown to any 
outside person, and should in no case be 
allowed to be taken outside of Canada. This 
resolution was reaffirmed on April 17, 1947. 
But the subpoena is directed to the corpora- 
tion, which is represented and acts through 
its officers and directors and they seek to 
withhold and to retain custody of the papers 
which belong to the corporation not as 
individuals, which they would have no right 
to do, but in their capacity as officials of 
the corporation and for the corporation. 
The papers are so far as appears now in 
the possession of the corporation. The cor- 
poration may not evade complying with the 
subpoena by a resolution of this character. 


The fact that a corporation’s records and 
documents are physically located beyond the 
confines of the United States does not excuse 
it from producing them if they are in its 
possession and the court has jurisdiction of 
the corporation. The test is control—not 
location of the records. In re Harris, 27 Fed. 
Supp. 480; In re Iron Clad Mfg. Co., 201 
icdOom(GarG.c Aree) 


[Canadian’s Motion Denied] 


Canadian’s motion to quash the service 
of the subpoena is accordingly denied. 
Settle order on notice. 


Sales’ Presence Here 


Sales continuously maintains six offices 
in the United States; New York City, 
Boston, Cleveland, Chicago, Pittsburgh and 
Atlanta. It employs forty-three salaried 
employes here, who say they do not solicit 
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orders but receive from customers in vari- 
ous sections of this country requests for 
renewal of contracts; also the customers’ 
monthly specifications under existing con- 
tracts and forward these to Montreal. Its 
principal officers do carry on continuously 
and systematically negotiations here with 
officers of International and Canadian and 
with customers. It is listed in the telephone 
directory at its New York office in 42nd 
Street and its President, Mr. Doane, and 
its Vice-President Mr. Crooker were, until 
May 20, 1947, listed in the directory of the 
42nd Street building. It has a substantial 
bank account in New York and accounts in 
two other American cities. It is continu- 
ously shipping large quantities of newsprint 
to customers in this district upon orders 
forwarded to them by their employees here. 


Since August 16, 1938 and at the time the 
subpoenas were served on International and 
Canadian, Sales had on file with the Secre- 
tary of the State of New York, a certificate 
authorizing it to do business here and desig- 
nating “the secretary of state and its agent 
upon whom all process in any action or pro- 
ceedings against it may be served within 
this state’. New York General Corpora- 
tion Law, Sec. 210. But soon after the 
subpoenas were served on International and 
Canadian, Sales, on April 23, 1947, filed a 
certificate of surrender of authority to do 
business here pursuant to Section 216 of the 
General Corporation Law of New York. 

Subsequently on May 22, 1947 the sub- 
poena was served on the Deputy Secretary 
of State of New York as agent for Sales, 
pursuant to Section 217 of the General Cor- 
poration Law. Sales, when it filed its cer- 
tificate of surrender of authority, consented 
as it had to under Section 216 uf the New 
York General Corporation Law “that 
process against it in an action or proceed- 
ing upon any liability or obligation incurred 
within this state before the filing of the 
certificate of surrender of authority, after 
the filing thereof, may be served upon the 
secretary of state.” 

Sales contends nevertheless that this 
service is bad because a suit by the United 
States government for alleged violation of 
the Sherman Anti-Trust Act is not an action 
or proceeding “upon any liability or obli- 
gation”, 

J think that a proceeding brought against 
a defendant for an alleged previous violation 
of the Sherman Anti-Trust Act is an action 
or proceeding “upon any liability or obliga- 
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tion” within the meaning of Section 216. 
The People v. Bankers Capital Corporation, 
137 Misc. 293. Its liability to the United 
States both civil and criminal, if violations 
of the Sherman Act occurred, had become 
fixed. Its contractual obligations of sub- 
mission to personal jurisdiction remained. 
Neibro Co. v. Bethlehem Corp., 308 U. S. 165; 
Washington v. Superior Court, 289 U. S. 289; 
Giusti v. Phrotechnic Industries, 156 Fed. 
(2d) 351 (C. C. A. 9); American Blower Corp. 
v. B. F. Sturtevant Co., 61 Fed. Supp. 756. 

Sales’ second objection is that since a 
subpoena duces tecum necessitates that the 
party have control of the books and records, 
it is not a process which can be served on 
the Secretary of State. The answer to this 
seems to me to be that it is not the Secre- 
tary of State who is to respond; it is the 
corporation; he is merely the vehicle for 
reaching the corporation. Moreover the 
designation includes “any” or “all” process. 

It therefore appears that Sales is both 
within the jurisdiction and was properly 
served. 
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Its motion to vacate the subpoena is ac- 
cordingly denied. Settle order on notice. 


Grand Jury Presentment in re International 


In view of the above it is unnecessary at 
the present time, at least, to consider the 
presentment of the Grand Jury regarding 
the failure of the International Paper Com- 
pany to produce the papers and records of 
Canadian and of Sales. 

The scope and volume of the records and 
documents called for under the government 
subpoenas seem so sweeping as to be un- 
reasonable and oppressive and to call for 
modification. It is suggested that counsel 
endeavor to agree upon modifications. If 
any items remain upon which no agreement 
is reached, counsel may appear before me 
for argument as to those items at two 
o’clock, July 24th, in Courtroom 1305. If 
counsel desire to submit a memorandum 
regarding them, they may do so in advance 
of the hearing. 


[7 57,595] Edmond Pfotzer and Emil J. Pfotzer v. Aqua Systems Incorporated, and 


Albert C. Kaestner. 


In the United States Circuit Court of Appeals for the Second Circuit. 


July 23, 1947. 


No. 241. 


An agreement between a company which had established a monopoly of all the pro- 


ducing capacity of hydraulic gasoline distribution systems and a company entering the 
field, by which the latter was licensed under patents owned by the former, and containing 
reciprocal promises designed to restrict the competition of each company to its own ter- 
ritory, is unlawful by its terms. Competitors may not divide between themselves the 
territory within which they would otherwise compete. In a suit for damages for violation 
of the anti-trust laws it was error to leave to the jury the issue whether the contract was 
unlawful as a misuse of defendant’s patents. 


See the Sherman Act annotations, Vol. 1, J 1640.644. 


; A conviction entered on a plea of nolo contendere in a prosecution for a con- 
spiracy to violate the anti-trust laws is just as competent to impeach a witness as one 
entered on a plea of guilty or on a verdict. The trial court erred in excluding evidence 
of the indictment of one defendant and of his sentence under a plea of nolo contendere. 

See the Sherman Act annotations, Vol. 1, J 1640.527. 

Correspondence between one defendant and a third party which was relevant to 
the question whether defendants were trying to influence naval authorities to keep out 
any other hydraulic gasoline distribution systems was admissible on the issue of monopoly. 
Exclusion of such evidence was erroneous. 


See the Sherman Act annotations, Vol. 1, § 1640.321. 
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[Nature of Action] 


L. Hanp, Circuit Judge: This appeal is 
from a judgment for the defendants, en- 
tered upon the verdict of a jury in an ac- 
tion to recover treble damages for a con- 
spiracy to violate §§ 1 and 2 of the Sherman 
Act. The only points raised are errors 
alleged to have been committed by the 
judge during the course of the trial. The 
first and most important of these is his 
failure to charge the jury properly as to 
the rights of the plaintiffs and the liability 
of the defendants under the statutes in- 
volved. The next is his exclusion of the 
record of a conviction upon a plea of nolo 
contendere, offered to impeach the defend- 
ant, Kaestner, when he was upon the stand. 
The last was the exclusion of certain cor- 
respondence and documents to which the 
defendants were parties. We shall take up 
these in their order; but to the understand- 
ing of the case it is necessary to make some 
statement of the facts, as the evidence per- 
mitted the jury to find them. 


[Facts of Case] 


The plaintiffs are partners in the general 
construction business, and were in 1940 
more especially engaged in work for the 
United States Government. In July of that 
year, they entered into a contract with the 
“Bureau of Yards and Docks’ of the Navy, 
to build a naval air station at Pensacola, 
Florida: a large job, part of which was a 
“hydraulic gasoline and oil distributing 
system.” Such a distributing system de- 
pends upon the principle that gasoline, being 
lighter than water, will float upon the 
surface; and that it is therefore possible 
to use a tank containing both gasoline and 
water, forcing gasoline out at the top by 
increasing the water pressure below, and 
filling gasoline in at the top by drawing 
water from the bottom. Such a system 
involves a number of valves, strainers, traps, 
lines and tanks and other apparatus, the 
details of which did not appear in the evi- 
dence and which it is not necessary to 
know. The Aqua Company was the patentee 
of a number of the parts which were neces- 
sary to the assembly; but, so far as we can 
gather, it had no patent upon the assembly 
as a whole. The defendant, Kaestner, 
implied as much in his testimony, although 
the system as a whole was at times referred 
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to as a “patented system.” On August 13, 
1940, the plaintiffs asked both the Aqua 
Company and another corporation—Flota- 
tion Systems, Inc.—to bid upon the ma- 
terials and service necessary for the installa- 
tion of such a system at Pensacola; and on 
the 15th, the Aqua Company did. submit a 
bid of $6,573.00 for the “detailed plans, 
specifications, operating instructions,” for 
the necessary “special parts,’—patented 
parts—and for the supervision of the in- 
stallation of the system. The plaintiffs 
eventually accepted this bid, the defendants 
furnished the parts and did the work 
promised and the plaintiffs paid all but the 
last ten per cent of the agreed price. The 
action is to recover three times the differ- 
ence between the amount so paid and the 
reasonable cost of the installing of the 
system, had the defendants not unlawfully 
restrained competition. 


The Aqua Company was organized in 
1925 and in 1928 took over the business of 
its only competitor at that time, the Farr 
Company, after which until 1938 there was 
no other company making a hydraulic 
gasoline distribution system. In that year 
or 1939 two other companies came into the 
field in California and combined to form the 
Flotation Company, just mentioned. On 
January 12, 1940, the Aqua Company and 
the Flotation Company made a contract 
the substance of which was as follows. In 
consideration of stipulated royalties and of 
the purchase of its patented parts and its 
services, the Aqua Company licensed. the 
Flotation Company under thirty patents re- 
lating to the hydraulic system within “three 
territorial groups” of states. The Aqua 
Company promised not to license anyone 
else within “Group One,” but reserved the 
right, not only to grant licenses in the other 
two “groups,” but to compete with the 
Flotation Company in “Group One.” In 
this competition it promised, however, “to 
quote and sell its patented systems and 
patented parts * * * at a figure not less 
than fifteen percent (15%) higher than the 
price which FLoraTion pays for said patented 
system and patented parts’; and to share 
the profits equally with the Flotation Com- 
pany, if it made any contracts at such an 
advance. The Flotation Company promised 
not to install any other system than the 
defendants’, assembled with the patented 
parts; andi not to manufacture the patented 
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parts. “Group One” assigned to the Flota- 
tion Company consisted roughly of the 
Pacific Coast states; the rest of the country 
—except Alabama and Missouri—was re- 
served to the Aqua Company. The Flota- 
tion Company agreed to buy the patented 
parts at prices shown in two appended price 
lists—A and B—but it was free to buy un- 
patented parts where it pleased. If the 
Flotation Company bought “List A” parts, 
it would pay a royalty of one cent a gallon 
on the capacity of its storage tanks installed 
in “Group One”; one and one-half cents 
on those installed in “Group Two”; and two 
cents on those installed in “Group Three.” 
If it bought “List B” parts, it would pay 
$500 as a royalty on each tank installed in 
“Group One”; $600, in “Group Two”; and 
$650, in “Group Three.” 


On August 16th, the Aqua Company, 
which had received the plaintiffs’ request 
for a bid, wrote to the Flotation Company 
suggesting that it “should not quote’—to 
the plaintiffs—‘“less than $6800” for the 
patented parts necessary for the system, and 
concluding as follows: “for your informa- 
tion, Pfotzer did not get a price from us 
before he put his bid in and he was con- 
siderably low on the job. They, further- 
more, do not have a very strong credit 
rating and apparently lack working capital. 
On terms, therefore, I would quote them 
25 per cent with the order, 50 per cent sight 
draft bill of lading, balance 30 days there- 
after.” The terms eventually agreed on 
between the Aqua Company and the plain- 
tiff were considerably easier than these 
(10% on execution of the agreement, 40% 
on bills of lading, another 40% thirty days 
thereafter, and 10% on the completion of 
the whole job). On the other hand the 
Flotation Company on August 22nd, not 
only bid $7453. for the same work, but 
imposed as terms exactly those suggested 
by the Aqua Company. By 1940 or 1941 
the Aqua Company’s system may have 
ceased to be the only hydraulic gasoline 
distribution system available; another and 
cheaper system was at least in experimental 
use, called the “Bowser” system. The dif- 
ferences between this system and the Aqua 
system the testimony did not clearly de- 
scribe; apparently the principal one was 
in the position and electrical operation of 
the “shut-off valve.” The plaintiffs sub- 
mitted to the naval authorities an estimate 
of the cost of installing the ‘Bowser’ 
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system and sought to have it substituted; 
but they were unsuccessful, and on March 
15, 1941, they entered into the contract with 
the Aqua Company. 


On March 17, 1942, the grand jury for 
the Southern District of New York returned 
an indictment against the defendants and 
others, including the Flotation Company, 
charging them with a conspiracy to violate 
the Anti-Trust Acts; on December 9th of 
that year both defendants pleaded nolo 
contendere to this indictment, and the Aqua 
Company was fined $10,000, and Kaestner 
was fined $6,250. While Kaestner was on 
the stand, the plaintiffs offered the record 
of this prosecution to impeach his credi- 
bility; but the judge excluded it. The plain- 
tiffs also offered in evidence the corre- 
spondence between one, Wrightson, who 
had charge of the installation of gasoline 
distribution systems for the Navy, and 
Kaestner, which, they argued, showed the 
intimacy of the two, and went to support 
an inference that the defendants had suc- 
cessfully induced Wrightson to insist upon 
the installation of their own distribution 
system. This the judge excluded. The 
plaintiffs also offered in evidence a report, 
dated February 11, 1940 (the proper date 
would seem to have been 1941) from one, 
Sullivan, an employee, to Kaestner, indicat- 
ing that Sullivan had been in communica- 
tion with the naval authorities, and that 
they proposed to hold the plaintiffs strictly 
to their contract. It is possible to interpret 
this report as also showing that it was Sul- 
livan who had prevailed upon the authorities 
to adopt this position. Part of this the judge 
admitted, part he excluded. Finally the 
judge excluded parts of the depositions of 
Kaestner, taken before trial. 


On its main outlines the plaintiffs’ case 
was two-fold: first, the Aqua Company 
had originally established a monopoly of 
all the producing capacity of hydraulic gaso- 
line distribution, by buying out the Farr 
Company and later by making the contract 
with the Flotation Company. As corro- 
borating evidence of this purpose they also 
depended upon the correspondence between 
Kaestner and Wrightson, the admissions in 
the report of Sullivan, and the Flotation 
Company’s acceptance of the suggestion to 
overbid the Aqua Company’s bid. Second, 
they argued that the contract with the 
Flotation Company was by its terms un- 
lawful, because it restrained competition by 
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what was in substance a division of ter- 
ritory. With this as a premise the plaintiffs 
say that the judge wholly failed properly 
to explain the law to the jury, or to make 
clear the issues upon which the case turned; 
and this is the first question to be con- 
sidered. After some preliminary remarks 
which are not relevant, the judge stated: 
“Now, the gravamen of this action is that 
a monopoly existed. In consequence of 
that the plaintiffs were required by the 
specifications to install a system which 
could only be furnished by the defendant 
Aqua or Flotation.” In this he was stating 
the plaintiffs’ position; and he next stated 
the defendants’: 7. e. “that any of the parts 
required, or effective substitutes could be 
procured.” Next he spoke of damages; and, 
as we understand him, on the theory that 
the Aqua Company’s patents were relevant 
to the issue of damages, he mentioned § 68 
of the Patent Law, which allows the United 
States to use patented material and confines 
the patentee to a claim against the Treas- 
ury. He called the jury’s attention to the 
fact that the Navy Department had inserted 
a provision in the contract that the plain- 
tiffs should hold the Government harmless 
for any infringement of its patent; but he 
added that the contract of the defendant 
corporation gave the plaintiffs a license 
under their patents. We are not clear that 
we understand this part of the charge and 
we speak of it principally because it intro- 
duced the only passage which can be 
thought to be an instruction upon the issue 
of monopoly, and which we quote in the 
margin.’ This the judge immediately fol- 
lowed by the statement that a patent was a 
monopoly not condemned by the statute; 
and that “a patent license agreement is 
legal unless used to create a monopoly not 
embraced within the scope of the patent.” 
He then told the jury to examine the details 
of the contract between the Aqua Company 
and the Flotation Company, “and say 
whether upon the facts in this case there 
is an expressed or a reasonable inferrable 
intent to create a monopoly.” He concluded 
by reading §1 of the Sherman Act and § 15 
of the Clayton Act. 


1“‘Now you should apply in that respect the 
rule of reason whether the plaintiffs, as con- 
tracting engineers, exercised that degree of care 
and caution that would be expected of a reason- 
ably prudent man under those circumstances, 
or whether they were precluded from so doing 
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If the passage which we have quoted is 
to be understood as an instruction that the 
jury were to find the plaintiffs guilty of a 
monopoly, if they had acquired the kind 
of control which he there defined, we will 
not say that it might not have been ade- 
quate upon the issue of monopoly; and 
might not have justified the judge’s refusal 
of those detailed requests which the plain- 
tiffs asked him to make and which he re- 
fused. We are however left in doubt 
whether the passage should be so under- 
stood, occurring as it did in the midst of a 
discussion of patents as lawful monopolies. 
Upon hearing it in its context we should 
not have understood it as covering the plain- 
tiffs’ general claim of monopoly, but as 
confined to the defendants’ misuse of their 
patents. Moreover, what took place later 
makes it clear that this is how the judge 
himself understood them. After the jury 
had been out for a few hours, they came 
back and asked for ‘‘a copy of the applicable 
passage of the Sherman Anti-Trust Law 
and the Clayton Act.” The judge again 
read §1 of the Sherman Act, and §1 of 
the Clayton Act, as he had done before; 
and then the following colloquy took place: 
The plaintiffs’ counsel said “Your Honor, 
the complaint al'so claims the violation of 
Section 2 of the Sherman Act, the provision 
dealing with monopoly. I think the case 
was tried on the theory that that section 
may also have been violated here. The 
Court: I haven’t heard anything about that 
in this case but I will read section 2 (ex- 
amining)—no, I decline to read section 2 
because section 2 as I read it is not pertinent 
here.” Thereupon the jury retired, and after 
they had gone out the discussion shows that 
the judge supposed §2 applied only to 
criminal prosecutions. Plainly he had never 
meant to leave to the jury the issue as to 
how far the Aqua Company had since 1928 
gathered into its hands the construction of 
competing hydraulic gasoline distribution 
systems. The plaintiffs’ requests, though by 
no means models, called his attention to this 
position clearly enough to require, if not his 
acceptance of their clumsy verbiage, at least 
some plainer statement of the issue than he 
had given. 


by the existence of a monopoly which ‘consists 
in the ownership or control of so large a part of 
the market supply or output of a given com- 
modity as to stifle competition, restrict the free- 
dom of commerce, and give the monopolist 
control over prices.’ ’’ 
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Moreover, whatever may be thought of 
the way in which the issue of monopoly 
was left to the jury that of “restraint of 
trade” was certainly inadequate, for to read 
the words of section one of the Sherman 
Act told the jury nothing. Even though 
we were to concede that what he had said 
just before doing so, was equivalent to say- 
ing that the contract between the Aqua 
Company and the Flotation Company was 
lawful unless the licensing provisions were 
meant “to create a monopoly,” the instruc- 
tion was nevertheless wrong, for the con- 
tract was unlawful on its face. As to 
“Group One” the Aqua Company promised 
not only to add 15% to the prices which 
it charged the Flotation Company for the 
“patented system and patented parts”; but, 
if it got any contract in that “group” it 
agreed to divide the profits equally with 
the Flotation Company. This not only in- 
sured a margin of 15% to the Flotation 
Company, but, if that margin did not protect 
the Flotation Company against competition, 
gave it half the Aqua Company’s profit, a 
damper upon that company’s competition 
which might well prove effective. Con- 
versely, the graduated royalties which the 
Flotation Company agreed to pay tended 
to confine it to “Group One,” as the provi- 
sions just mentioned tended to confine the 
Aqua Company to “Groups Two and 
Three.” These reciprocal promises show 
that the contract was meant to restrict the 
competition of each company to its own 
territory; and, while it did not—at least 
theoretically—set up impenetrable bounda- 
ries between the “groups,” it was within 
the doctrine which first took express form 
in the Supreme Court in Addyston Pipe and 
Steel Company v. United States:* 1. e. that 
competitors may not divide between them- 
selves the territory within which they 
would otherwise compete. The judge should 
not have left to the jury the issue whether 
the contract was unlawful, he should have 
charged them, as the plaintiffs asked him 
to do, that it was unlawful by its terms. 

The possession by the Aqua Company of 
patents upon some of the constituent parts 
was no excuse for the restrictions thus im- 
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posed. Indeed, these were not confined 
to the patented parts, for the Aqua Com- 
pany promised to add 15% to the prices 
which the Flotation Company paid for the 
“patented system and patented parts,’ and 
the Flotation Company promised to pay 
royalties on the total gallonage of the tanks, 
or on each tank installed. However, it 
would not have made the least difference, 
if the restrictions had been limited to the 
patented parts. Its possession of the patents 
did not give the Aqua Company any im- 
munity from §1 of the Sherman Act, for it 
restricted its freedom to make and sell the 
patented articles and that freedom it de- 
rived from the common law, not from the 
patent law.” On the other hand, the power 
of the Aqua Company to compel the Flota- 
tion Company to pay graduated royalties 
cannot be based upon the fact that the in- 
stallations of the Flotation Company were 
to contain patented parts. Once the Aqua 
Company had sold the parts, it lost all con- 
trol over their disposition by the Flotation 
Company, and over any contract by which 
their price might be fixed in an installation. 


The next alleged error is the exclusion 
of the record of the indictment against 
Kaestner and his sentence under the plea 
of nolo contendere, offered to impeach his 
cross-examination. We do not understand 
that the plaintiffs assert that this was ad- 
missible under §5 of the Clayton Act;? 
plainly it was within the proviso, being a 
consent judgment entered before any testi- 
mony had been taken. Moreover, as a new 
question there is plausibility in the argu- 
ment that the very purpose of the plea, 
nolo contendere, is limited. to disposing of the 
prosecution in which it is entered; and that, 
just as it is not to be treated as an admis- 
sion of the “operative” facts in another 
action, so it is not to be treated as an 
admission of facts which may impeach a 
witness in another action. Such indeed is 
the law of Massachusetts and of New 
Hampshire; * on the other hand in a num- 
ber of jurisdictions it has been held that a 
conviction on such a plea is as competent 
to impeach a witness as one entered on a 
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plea of guilty or on a verdict.4 We cannot 
see that the decision of the Court of Ap- 
peals of New York in People v. Daiboch, 
has any bearing upon the question: true, 
the court there declared that a plea of nolo 
contendere—incidentally not known in New 
York—was not to be taken “as an admis- 
sion of the facts alleged in the indictment” 
(p. 129), but nobody has ever thought that 
it was. While there may be no logical basis 
for distinguishing between these two uses 
of the admission, logic has nothing to do 
with the doctrine anyway, because in- 
dubitably the plea does admit the facts and 
is intended to do so. The only relevant 
question is what are the limitations which 
the law assures the accused that he will 
be entitled to invoke, if he files the plea. 
That is a mere question of what the courts 
have decided—one alternative is no more 
rational than the other—and, so far as we 
can see, the greater number of jurisdictions 
allow the conviction as evidence to impeach 
a witness. Where there is a doubt as to the 
competency of evidence, Rule 43 (a) 
admonishes us to admit it rather than to 
exclude it; and for that reason we think 
it should have been here admitted. In all 
such cases there is of course the danger 
that the jury will use the plea as an ad- 
mission of the “operative”? facts; but that 
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is equally true of a conviction on a plea 
of guilty or on a verdict. Whether the 
attempt is ever practicable to limit its use 
to the witness’s credibility, and whether, | 
if not, its use is an injustice, are not open 
questions for us. 

There remains only the competency of the 
other documents which the judge excluded. 
The correspondence between Kaestner and 
Wrightson, coupled with the Sullivan re- 
port, were rationally relevant to the question 
whether Kaestner and the Aqua Company 
were trying to influence the naval authori- 
ties to keep out any other hydraulic gaso- 
line distribution systems. It was not necessary 
to prove that there was any corrupt bar- 
gain between them; it was enough, if the 
correspondence threw light upon the efforts 
of the Aqua Company, and served to prove 
thev had acquired control, and meant to 
keep it. That made the correspondence 
admissible on the issue of monopoly. The 
deposition of Kaestner taken before trial 
was admissible as evidence: in chief, if 
Kaestner was an officer of the Aqua Com- 
pany when it was taken (Rule 26 (d) (2)); 
and in any event, to contradict his testimony 
on the stand (Rule 26 (d) (1)). 


There was some evidence of damages. 
Judgment reversed; new trial ordered. 


[757,596] Bordonaro Bros. Theatres, Inc. v. Loew’s Incorporated; Paramount Pic- 


tures, Inc.; Radio-Keith-Orpheum Corporation; R. K. O. Radio Pictures, Inc.; Twentieth 
Century-Fox Film Corporation; Universal Corporation; Universal Pictures Company, 
Inc.; Universal Film Exchanges, Inc.; Big U. Film Exchange, Inc.; United Artists 
Corporation; Warner Bros. Pictures, Inc.; Vitagraph Inc.; Warner Bros. Circuit Manage- 
ment Corporation. 


In the United States District Court for the Western District of New York. 
3052. July 7, 1947. 


In a suit for civil damages under the Sherman, Clayton and Robinson-Patman Acts, 
a motion by defendants for the inspection and photographing of documents of plaintiff will 
not be granted as to all materials, papers et cetera. Defendants are required to desig- 
nate, after examination of plaintiff’s records, particular portions thereof relevant to the 
issue. If plaintiff does not give its consent to photograph these portions, defendant may 
apply for an order therefor. 


See the Sherman Act annotations, Vol. 1,  1640.340; Clayton Act annotations, 2024.41; 
and the Robinson-Patman Act annotations, Vol. 1, | 2212.783. 


For plaintiff: William Gray, Francis T. Anderson, Edwin P. Rome, Philadelphia, 
Pennsylvania; Hornburg, Andrews & Wade, Olean, New York. 


Civil 
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For defendants: Raichle, Tucker and Moore for Loew’s Inc. and Paramount Pictures, 
Inc.; Clayton M. Smith, Buffalo, New York, for Warner Bros. Pictures, Inc., Vitagraph 
Inc. and Warner Bros. Circuit Management Corp.; Sidney B. Pfeifer, Buffalo, New York, 
for Radio-Keith-Orpheum Corp. and R K O Radio Pictures, Inc.; O’Brien, Driscoll and 
Raftery, New York City, for United Artists Corp., Universal Corp., Universal Pictures 


Co., Inc., and Universal Film Exchanges, Inc. 


[Nature of Action] 


KNIGHT, District Judge: This suit is pur- 
ported to have been commenced under the 
provisions of the so-called Sherman Anti- 
Trust Act, Clayton Act and Robinson-Patman 
Act. This is a motion by the defendants, 
under Rule 34 of the Federal Rules of Civil 
Procedure, for the inspection and copying 
or photographing of documents, papers et 
cetera of the plaintiff. After discussion of 
the hearing on the motion, there was left 
for determination only the question of a 
direction to the plaintiff to permit the de- 
fendants to photograph, or micro-film any 
or all of the documents, papers et cetera 
submitted for inspection. 


The period involved in respect to the 
aforesaid violations, as asserted by these 
defendants, dates from 1930. The attention 
of this court has been directed to the deci- 
sions of several different district courts 
authorizing the photographing or the micro- 
filming of all the documents, papers et cetera 
which were permitted to be inspected. It 
may not be very material, but attention may 
be called to the fact that in none of such 
cases has the authority to photograph cov- 
ered a period of more than six or seven 
years. It is fully understood that this rule 
is to be construed liberally to effectuate its 
well known purpose. The court must be 
mindful of this. These defendants rightly 
are entitled to photograph parts and possibly 
all of materials, papers et cetera of the plain- 


tiff. The material, papers et cetera of the 
plaintiff naturally would include items num- 
bering many thousands and an almost in- 
numerable number of items that can have 
no bearing on the issues. Again, it is not 
entirely fair to have a photograph of material 
unnecessary to be used upon the trial of 
the suit that may be held by the defend- 
ants for future reference, comparison or 
distribution or publication. These defend- 
ants are entitled to production and photo- 
graphing of materials which are relevant to 
the issue. The defendants have had their 
accountants examining the records of the 
plaintiff. The defendants from their knowl- 
edge of the business and from such exami- 
nations should be able to designate particular 
portions of the records relevant to the issue 
which they desire to photograph and, if 
consent to photograph is not acceded to by 
the plaintiff, application can be made to this 
court for an order therefor. No rhyme or 
reason is seen in photographing of every 
transaction concerning the sale of every 
ticket of admission to plaintiff's theatre for 
a period covering 17 years, or for that matter 
as to certain other comparable transactions. 
The court will endeavor to see that defend- 
ants procure for photographing what mate- 
rials, papers et cetera they rightly need for 
their defense. 


The form of an order hereon may be agreed 


upon between the parties and submitted for 
signature. 


[57,597] United States v. North Coast Transportation Company, Puget Sound 
Power & Light Company, Independent Stages, Inc. 


In the United States District Court for the Western District of Washington. 


Action No. 1675. June 27, 1947. 


Civil 


Under Rule 34 of the Rules of Civil Procedure, production of documents may be 
ordered before issue joined. A motion for production of documents may be made at 


any time after jurisdiction has been obtained over the defendant. 


On the hearing of 


the motion in a suit charging a monopoly of motor bus transportation in violation of 
the Sherman Act, it is held that good cause has been shown for inspection before an 


answer has been served. 


See the Sherman Act annotations, Vol. 1, § 1610.345. 
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For plaintiff: J. Charles Dennis, United States Attorney, and George E. Heidlebaugh, 
A. L. Carr and Lawrence Somerville, Special Attorneys, Anti-Trust Division, Department 


of Justice. 


For defendant: Wayne Murray and Wendell W. Black, of Holman & Sprague, 


Seattle, Washington. 


DECISION AND ORDER 


The Complaint in this case charges that 
the defendants have violated Sections 1 and 
2 of the Sherman Anti-Trust Act. 


Plaintiff moves for production of docu- 
ments under Rule 34, Rules of Civil Pro- 
cedure, and defendants oppose the same 
upon several grounds, among them being 
that the motion is premature because made 
before answer and issue joined. In Em- 
ployers Mut. Liability Ins. Co. v. Blue Line 
Uapiae (GOs 2 1 18, Ds Aly Bio Cowie 
stated : 


“The plaintiff, however, in an elaborate 
brief seeks to overcome the plain, clear 
and unmistakable language of the rule 
by citing and quoting from a formidable 
array of authorities. These have been 
carefully examined. Conccivably a case 
might arise where discovery might be 
ordered before issue joined as indicated 
in Moore’s Federal Practice, Volume 2, 


p. 2637, and according to an excerpt 
quoted by counsel. Such is not the case 
aie IDete, 


On Page 2637, Volume 2 of Moore’s 
Federal Practice, the authors go on to say: 


“Although the scope of the discovery 
which the court may order under Rule 34 
is virtually as broad as the discovery 
which a party may obtain as of right 
under Rule 26(b), there is not the same 
reason for imposing a time limitation for 
proceeding under Rule 34, such as until 
after an answer has been served, since an 
order of the court must be obtained in 
the first instance. Thus, either party may 
make a motion under Rule 34 giving due 
notice to all other parties, at any time 
after jurisdiction has been obtained over 
the defendant or over property which is 
the subject of the action. On the hear- 
ing of the motion the court will deter- 
mine whether or not good cause has been 
shown for inspection before an answer 
has been served, or whether inspection 
should be deferred until after an answer 
has been served.” 


I am of the opinion that this is a case 
where production of documents may be 
ordered before issue joined. 


Defendants next contend that the docu- 
ments sought do not constitute or contain 
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evidence material to any matter involved 
in the action. Judge Moscowitz in Beler v. 
Savarona Ship Corporation, 26 F. Supp. 599, 
disposed of a similar contention. If defend- 
ants have in their possession or under their 
control documents which constitute or con- 
tain evidence matcrial or relevant to the 
allegations of the complaint herein, such 
documents should be produced. I find that 
it is reasonably probable that the documents 
hereinafter designated or referred to consti- 
tute or contain material evidence which is 
reasonably probable. 

In a case of this nature the rule stated in 
E. IV. Bliss Co. v. Cold Metal Process Co., 
1 F. R. D. 193, should be applied. There 
the Court said: 


“It seems to this court that the docu- 
ments requested are described with suff- 
cient particularity to meet the requirements 
of Rule 34. If they could be described 
in all detail, no order for production at 
this time would be necessary; their con- 
tents would be known and they could be 
brought to the trial by subpoena. ‘The 
motion asks only for such letters and 
documents as relate to the defense and 
the participation of the plaintiff in the 
defense of the former suits filed by this 
defendant, and such letters and documents 
as relate to the institution and sharing of 
the expense of this suit. The plaintiff 
should have very little difficulty in deter- 
mining what is covered by the order.” 
A motion similar to the one here was 
considered by Judge Rifkind in his opinion 
of November 7, 1946, in United States v. 
United States Alkali Export Association Inc, 

The documents which plaintiff desires 
defendants to produce are set forth in Para- 
graphs numbered I to VII inclusive of plain- 
tiff’s Motion for Production of Documents. 


As to the matters set forth in Paragraph 
I of the Motion, the defendants will be re- 
quired to produce and permit the inspection 
and copying of the following documents 
and things, or copies thereof where the 
originals are not available, in the possession, 
custody or control of defendants, or either 
of them, namely: Records, documents, 
agreements, contracts, options, cancelled 
checks, letters, correspondence, communica- 
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tions, memoranda, reports and _ inter-office 
communications concerning or relating to 
the consolidation, acquisition or disposition 
by the defendants or by the subsidiaries, 
parents or affiliated companies, predecessors 
or agents, associates or partners of defend- 
ants, of cars, buses, terminals, offices, trade 
names, businesses, permits, franchises, licenses, 
and other assets and stock of companies 
owning or possessing the same, of persons 
engaged in or holding the rights to engage 
in the transportation of persons and their 
baggage for hire between Vancouver, B. C., 
Portland, Oregon, and Los Angeles, Cali- 
fornia, or any part of the route thereof since 
January 1, 1921. 


As to the matters set forth in Paragraph 
II of the Motion, the defendants will be re- 
quired to produce and permit the inspection 
and copying of the following documents and 
things, or copies thereof where the originals 
are not available, in the possession, custody 
or control of defendants, or either of them, 
namely: Records, documents, agreements, 
contracts, options, cancelled checks, letters, 
correspondence, communications, memoranda, 
reports and inter-office communications con- 
cerning or relating to the discontinuance of 
the operation and the nature or effect of the 
competition, of persons engaged in or hold- 
ing the rights to engage in the transporta- 
tion of persons and their baggage for hire 
between Vancouver, B. C., Portland, Ore- 
gon, and Los Angeles, California, or any 
part of the route thereof since January 1, 
1921. 


As to the matters set forth in Paragraph 
III of the Motion, the defendants will be 
required to produce and permit the inspec- 
tion and copying of the following documents 
and things, or copies thereof where the 
originals are not available, in the possession, 
custody or control of defendants, or either 
of them, namely: Records, documents, 
agreements, contracts, options, letters, cor- 
respondence, communications, memoranda, 
reports and inter-ofice communications con- 
cerning or relating to the discussion of, 
negotiation, effectuation, execution or carry- 
ing out of arrangements for the use by per- 
sons engaged in the transportation of 
passengers and their baggage for hire, other 
than defendants, of stations, terminals, de- 
pots owned, leased, or controlled by de- 
fendants, their subsidiaries, parents, affiliated 
companies, and their predecessors, agents, 
associates, partners, or owned, leased, or 
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controlled by persons in which defendants 
have an interest, made or operative at any 
time since January 1, 1939. 


As to the matters set forth in Paragraph 
IV of the Motion, the defendants will be 
required to produce and permit the inspec- 
tion and copying of the following documents 
and things, or copies thereof where the 
originals are not available, in the possession, 
custody or control of defendants, or either 
of them, namely: Records, documents, agree- 
ments, contracts, options, letters, corre- 
spondence, communications, memoranda, 
reports and inter-ofhce communications con- 
cerning or relating to feeder lines (as defined 
in the Complaint herein) using defendants’ 
depots, terminals, and stations, to the exclu- 
sion of any other depot, terminal, or station 
in the same town, community, or city, made 
or operative at any time since January 1, 
1939. 

As to the matters set forth in Paragraph V 
of the Motion, the defendants will be re- 
quired to produce and permit the inspection 
and copying of the following documents and 
things, or copies thereof where the originals 
are not available, in the possession, custody 
or control of defendants, or either of them, 
namely: Records, documents, agreements, 
contracts, options, letters, correspondence, 
communications, memoranda, reports and in- 
ter-office communications concerning or re- 
lating to feeder lines (as defined in the 
Complaint herein) selling tickets exclusively 
for defendants or either of their bus lines 
and their connections, to the exclusion of 
selling tickets on bus lines competitive with 
defendants’ bus lines or their connections, 
made or operative at any time since January 
1, 1939. 

As to the matters set forth in Paragraph 
VI of the Motion, the defendants will be re- 
quired to produce and permit the inspection 
and copying of the following documents and 
things, or copies thereof where the originals 
are not available, in the possession, custody 
or control of defendants, or either of them, 
namely: Records, documents, agreements, 
contracts, options, letters, correspondence, 
communications, memoranda, reports and 
inter-office communications concerning or re- 
lating to the granting to defendants the ex- 
clusive right to sell tickets on feeder lines 
(as defined in the Complaint herein) and 
relating to the excluding of persons conipeti- 
tive with defendants or their connections 
from selling said tickets, made or operative 
at any time since January 1, 1939. 
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As to the matters set forth in Paragraph 
VII of the Motion, the defendants will be 
required to produce and permit the inspec- 
tion and copying of the following documents 
and things, or copies thereof where the 
originals are not available, in the possession, 
custody or control of defendants, or either 
of them, namely: Records, account books, 


documents, agreements, contracts, notes, 
mortgages, cancelled checks, letters, curre- 
spondence, communications, memoranda, 


reports and inter-office communications con- 
cerning or relating to loans or advances of 
money, credit or property made, negotiated 
or arranged in whole or in part by the de- 
fendants, their parents, subsidiaries, affiliates, 
predecessors or associates, to any feeder line 
(as defined in the Complaint herein) or any 
other bus line operating between Vancouver, 
B. C., and Portland, Oregon, or any part of 
the route thereof, since January 1, 1921. 
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As used hereinabove the word “person” 
shall include any individual, partnership, cor- 
poration, trust, joint adventure, or other legal 
entity or legal person. 


IT IS THEREFORE ORDERED that 
the defendants and each of them produce and 
permit the inspection and copying of each 
of the hereinabove referred to and desig- 
nated documents and things in the offices, 
or other convenient place, of the defendants, 
or either of them, if agreeable to defendants; 
otherwise, in the offices of the Department 
of Justice, Anti-Trust Division, in the United 
States Court Building, Seattle, Washington, 
commencing on the 22nd day of July, 1947, 
and continuing thereafter with reasonable 
dispatch until completed. 

Plaintiff’s Motion for Production of Docu- 
ments under Rule 34 is granted to the extent 
above set forth and indicated and is denied 
in all other respects without prejudice. 


[] 57,598] Sutherland Paper Company v. Grant Paper Box Company and Carl G. 


Drayman. 


In the United States District Court for the Western District of Pennsylvania. 


Action No, 6013. June 24, 1947. 


Civil 


In an action for a declaratory judgment that defendant’s patent is invalid, or not 


infringed by plaintiff, defendant’s motion for a separate trial of the issue of plaintiff’s 
estoppel by a prior judgment of infringement is denied. Since plaintiff alleges that the 
price-fixing provision of the license violates the anti-trust laws, it cannot be precluded 


from testing the validity of the patents. 


See the Sherman Act annotations, Vol. 1, J 1660.370. 


[Nature of Action] 


Gipson, D. J.: By the plaintiff’s action a 
declaratory judgment is sought by which 
defendant’s Patent No. 2,031,036 is held to 
be invalid or not infringed by plaintiff. 


The defendant, Grant Paper Box Com- 
pany, has filed two motions, one under Rule 
12(c) of the Rules of Civil Procedure for 
judgment on the pleadings on the ground 
that the complaint fails to state a claim 
upon which relief can be granted, and the 
other under Rule 42 (b) for a separate trial 
upon issues set forth in paragraph 13 of 
defendant’s answer to plaintiff’s bill and cer- 
tain paragraphs of its counterclaim. 


[Complaint States a Claim] 


As to the motion first mentioned, the re- 
quirements of the Federal Rules for Civil 
Procedure are by no means rigid in respect 
to the allegations in a complaint. While 
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defendant criticizes the complaint, it relies 
more upon subject matter set forth in the 
answer and counterclaim. Such matter does 
not properly attack the complaint as such. 
From the standpoint of form it seems to be 
quite sufficient as a pleading under the Rules. 


[Separate Trial of Estoppel Issue Sought] 


The second motion in effect alleges that 
the plaintiff was a licensee under defendant’s 
patent, and also was bound by its verbal 
contract with defendant by which the latter, 
at plaintiff’s request, brought an action in 
the First Circuit against the Russell Box 
Company for infringement of the Patent 
No. 2,031,036, in which the patent was held 
to be valid and infringed. Under these cir- 
cumstances defendant asserts that plaintiff _ 
is estopped from proceeding in the instant 
action, and asks that this matter of estoppel 
be tried apart from the issues of validity 
and infringement. 
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[Separate Trial Denied Because Plaintiff 
Claims Anti-Trust Violations] 


Such action would seem desirable if it were 
not for the pleading that the price-fixing 
provision of the license and agreement is in 
violation of the Anti-Trust laws of the United 
States. With such an allegation in the answer 
to the counter-claim the plaintiff cannot be 
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precluded from testing the validity of the 
patents. See Sola Electric Co., 317 U. S. 173; 
Katsinyer Co. v. Chicago Mfg. Co., 329 U. S. 
394; MacGregor v, Westinghouse Electric & 
Manufacturing Co., 329 U. S. 402. 


Both of the motions mentioned supra must 
be denied. 


[157,599] William Goldman Theatres, Inc. v. Loew’s Inc., et al. 


In the United States Circuit Court of Appeals for the Third Circuit. 


August 11, 1947. 


No. 9324. 


In an action by a motion picture exhibitor for damages incurred as the result of a con- 


spiracy to monopolize the distribution and exhibition of motion pictures, a petition by 
defendant for leave to file a bill of review is denied where the evidence sought to be intro- 
duced would have no probative value either on the issue of conspiracy or on the issue of 


damages. 


See the Sherman Act annotations, Vol. 1, f 1640.661. 


The findings that the conspiracy existed, and that the intent to exclude plaintiff from 
the first run business was necessarily inferrable from certain agreements among defendants, 
could not be affected by evidence that after first run pictures had been made available to 
plaintiff, it failed to operate one of its theatres. 


See the Sherman Act annotations, Vol. 1, f 1640.321. 


Evidence that plaintiff in 1946 and 1947, when it had three other theatres in which it 
could show first run pictures, did not operate a fourth theatre, does not tend to show that 
it could not have operated the latter with profit five years before, when the other theatres 
were not available, if it had been able to obtain first run pictures for that purpose. 


See the Sherman Act annotations, Vol. 1, J 1640.411. 
For appellants: Wm. A. Schnader, Bernard G. Segal, Wolf, Block, Schorr & Solis 


Cohen, Philadelphia, Pa. 


For appellees: Wm. A. Gray, Lester J. Schaffer, Francis T. Anderson and Robert 


Dechert, Philadelphia, Pa. 


Before PARKER,* Biccs, Circuit Judges, and Leauy, District Judge. 


[Nature of Action] 


Parker, Circuit Judge: This is a petition 
for leave to make application to the Dis- 
trict Court for permission to file a bill of 
review in that court in a suit for injunctive 
relief and triple damages under the Sher- 
man Act, 26 Stat. 209, 15 USCA 2. Plain- 
tiff is the lessee of the Erlanger Theatre 
in the City of Philadelphia. It instituted 
the suit against the defendants who are 
engaged in the motion picture business, 
alleging that they had conspired to monop- 
olize the first run motion picture business 
in the City of Philadelphia and that plaintiff 
had suffered damage as a result of that con- 


* United States Circuit Judge, Fourth Circuit, 
sitting by designation. 
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spiracy by reason of inability to obtain first 
run pictures to show in its theatre. The 
District Court heard the case and denied 
relief. 54 F. Supp. 1011. We reversed the 
judgment of the District Court on appeal, 
holding that conspiracy in violation of the 
statute to the injury of plaintiff had been 
shown and remanding the case to the Dis- 
trict Court with direction to grant injunctive 
relief and to pass upon the amount of dam- 
ages which plaintiff was entitled to recover. 
William Goldman Theatres v. Loew’s, Inc. et 
al., 150 F, 2d 738. 


Pursuant to the mandate of this Court, the 
District Judge held a further hearing on the 
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issue of damages, heard all of the evidence 
which any of the parties desired to offer 
and fixed the damages which plaintiff had 
sustained between September 1, 1941 and 
December 8, 1942 at $125,000.00. He ar- 
rived at this amount by considering the 
earnings of other comparable motion picture 
theatres operated in the City of Philadelphia 
during the period in question and making 
allowance for certain disadvantages that the 
Erlanger Theatre was found to possess. De- 
cree was entered awarding injunction and 
triple damages to plaintiff and an attorney’s 
fee to its counsel. 69 F. Supp. 103. 


The opinion of this Court was rendered 
on August 2, 1945, rehearing was denied on 
September 21, 1945, and our mandate was 
issued on October 3, 1945. On May 6-9, 
1946, hearing pursuant to the mandate was 
had in the District Court, and the District 
Judge made his findings and filed his written 
opinion on September 10, 1946. The final 
decree was entered December 19, 1946. From 
this decree appeal was taken on January 7, 
1947, and the record on appeal was filed 
here February 11, 1947. Defendants’ brief 
was due under our rules on March 13th, but 
by agreement of counsel this time was ex- 
tended to April 30th. On April 29th, the 
day before their brief was due under the 
agreement, defendants filed the petition which 
is before us, asking leave to make applica- 
tion to the District Court for permission to 
file a bill of review. 


The reason for filing the bill of review, 
as urged by defendants, is to have consid- 
eration given to the fact that, after first 
run pictures had been made available to 
plaintiff, the Erlanger Theatre was not 
opened for the purpose of showing them, 
but was allowed to remain closed, nothwith- 
standing an increased patronage of motion 
picture theatres in the City of Philadel- 
phia. The bill which defendants proposed 
to file alleged that in 1943 plaintiff had 
acquired the Keith and Karlton Theatres 
in that city and in 1946 had leased and 
reconditioned another property which it 
renamed the Goldman Theatre; that be- 
ginning with July 1946 it had been offered 
first run pictures by defendants but had 
shown them in other theatres and not in 
the Erlanger; and that between December 
19, 1946 and April 25, 1947, it had been 
offered 63 first run feature pictures by de- 
fendant, for 43 of which it had refused 
to negotiate while allowing the Erlanger 
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to remain unopened. Defendants contend 
that these facts show that the Erlanger 
was recognized by plaintiff as unsuitable 
for the showing of first run pictures and 
that this evidence should now be brought 
into the case for the purpose of showing 
that plaintiff has suffered no damage as a 
result of the conspiracy alleged and also 
for the purpose of showing that no such 
conspiracy in fact existed. 

We think it clear that the petition should 
be denied. The evidence which defendants 
propose to introduce would, in our opinion, 
have no probative value either on the issue 
of conspiracy or on the issue of damages; 
it is not of such character as would justify 
the allowance of a bill of review; and, 
in any event, defendants have not acted with 
that diligence which would justify the al- 
lowance of the filing of the bill. 


[Proposed Evidence Could Not Affect 
Decision on Conspiracy Issue] 


So far as the probative value of the pro- 
posed evidence is concerned, it is clear that 
it could not possibly affect the conclusion 
of this court on the issue of conspiracy. 
That conclusion, as the opinion shows, rested 
on a far broader foundation than that plain- 
tiff was denied first run pictures for a 
theatre that he could operate profitably. We 
found on the whole record that a con- 
spiracy in restraint of trade on the part 
of defendants existed and we quoted from 
the opinion of the lower court a sentence 
to the effect that the intent was ““patent— 
necessarily inferable from the contracts 
themselves—to exclude the plaintiff and 
all others except Warner from the first 
run business”. 

The finding of the District Court on the 
last hearing as to the loss and damage 
suffered by plaintiff did, indeed, rest upon 
the finding that the Erlanger Theatre could 
have been operated profitably; but, while 
upon first view it might appear that the 
proposed evidence would throw some light 
on this issue of damages, more mature con- 
sideration is convincing that it would have 
no probative force even on that issue when 
the time element and change in circumstances 
are taken into account. The fact that plain- 
tiff in 1946 and 1947, when it had three 
other theatres in which it could show first 
run pictures, preferred to operate them 
rather than the Erlanger does not show, or 
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tend to show that it could not have operated 
the Erlanger with profit five years before, 
when the other theatres were.not available, 
if it had been able to obtain first run pic- 
tures for that purpose. Any conclusion 
from the failure to open the Erlanger 
Treatre in 1946 or 1947 that it could not 
have been operated profitably in 1941 and 
1942, if first run pictures had been available 
for showing there, is so highly speculative, 
we think, as not to be worthy of considera- 
tion in comparison with the other evidence 
upon which the finding of the lower court 
was based. 


[No Newly Discovered, Or Newly 
Created Evidence] 


In addition to this, the evidence offered 
was not, properly speaking, newly discov- 
ered evidence or evidence which could not 
have been anticipated and which had come 
into existence after the entry of the decree 
sought to be reviewed, as is, of course, neces- 
sary for such evidence to serve as the basis 
of a bill of review. It was evidence merely 
of the continuance of a condition existing 
at the time of the rendition of the decree. 
The Erlanger Theatre was closed at that 
time; and if the lower court or any of 
counsel had thought that its operation or 
non-operation in 1946-1947 or the profits 
to be derived from operation were material 
factors for consideration in computing 
damages of the 1941-1942 period, it would 
have been simple enough to suggest that 
the award of damages be delayed until such 
time as operation of the theatre under the 
protection of the court’s injunction would 
demonstrate what profits or losses would 
result from its operation. Defendants made 
no such suggestion, but fought out the 
issue of damages on the opinion evidence 
offered. It cannot reasonably be said that 
the fact that the treatre has remained closed 
was not in their contemplation at the time 
the decree was entered, or that anything has 
arisen since that throws light on the issue 
of damages. 


[Defendants Have Not Exercised 
Due Diligence] 


This brings us to the third ground for 
denying the petition, ie., that the defendants 
have not exercised due diligence in calling 
to the Court’s attention the so-called newly 
discovered or newly created evidence which 
they now wish to have considered. So far 
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as the operation of the Keith, Karlton and 
Goldman Theatres is concerned, this was 
well known to defendants far in advance of 
the entry of the decree of December 19, 
1946; and their petition avers that defend- 
ants began offering plaintiff first run pic- 
tures for exhibition in July, 1946. The fact 
that plaintiff was not operating the Er- 
langer Theatre when first run pictures had 
been made available for that purpose, and 
that it was operating other theatres for 
showing first run pictures, was necessarily 
known to defendants, therefore, before the 
entry of the decree which they wish to re- 
view. Furthermore, it appears that of the 
63 first run pictures which defendants say 
were offered plaintiff between the entry of 
the decree and the filing of this petition, 
approximately 50 were offered prior to the 
expiration of the time allowed for appeal. 
The defendants, therefore, were in posses- 
sion of a large part of this newly discovered 
or newly created evidence at the time when 
the decree was entered and practically all of 
it within the succeeding three months within 
which a new trial on the ground of newly 
discovered evidence might have been filed 
under the Rules of Civil Procedure. Rule 
59(b). If, therefore, they thought them- 
selves entitled to a reconsideration of the 
issue decided against them, they should have 
made a timely motion under the rules for a 
new trial on the ground of newly discov- 
ered evidence. 


It is true that the appeal which took the 
case out of the District Court and into this 
Court was taken on January 7th long before 
the three months allowed for taking appeal 
had expired; but motion for new trial on the 
ground of newly discovered evidence might 
have been made under the rules up until the 
expiration of this three months period, the 
proper procedure being to file a motion with 
the District Court for a new trial on that 
ground and then petition this Court to re- 
mand the case to the District Court in order 
that it might pass upon the motion. IJsgrig 
v. United States (4 Cir.) 109 F. 2d 131, 134; 
Checker Cab Co. v, Markland (D. C. App.) 
142 F. 2d 95. 


Before application for leave to file bill of 
review should be granted, it ought to ap- 
pear that relief in the manner provided by 
the rules had not been available, or that for 
some good reason applicant had not been 
able to avail himself of it. The bill of re- 
view is an extraordinary remedy which the 
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recent amendments to the rules of civil pro- 
cedure, not yet effective, have abolished. 
It ought not be granted to a party who has 
had a remedy available under the rules but 
has failed to avail himself of it within the 
time which the rules allow. Vigilantibus non 
dormientibus aequitas subvenit. Defendants 
may not do indirectly what they could not 
do directly; and being precluded by their 
inaction from seeking under the rules a new 
trial on the ground of newly discovered evi- 
dence, they may not achieve the same thing 
indirectly under the guise of a petition for 
a bill of review. 


For the above reasons, it is clear that ‘the 
petition of defendants should be denied. It 
is true that in the Pittsburgh Forging Co. v. 
American Foundry Equipment Co., 119 F. 2d 
619, this Court said that, where right to 
file a bill of review is at all doubtful, leave 
to file it is granted as a matter of course; but 
that rule has no application where it is clear 
that the bill if filed should be denied and 
where the only effect of allowing it would be 
to work additional delay in a proceeding 
which has been subject to too much delay 
already. The rule which this Court must fol- 
low in such case is the same as that which 
applies in remanding a case pending on ap- 
peal in order that the lower court may pass 
upon a motion for new trial on the ground 
of newly discovered evidence viz., that we 
will not introduce into the case the element 
of delay necessarily involved in the allow- 
ance of the motion unless of opinion that 
upon the showing made before us the lower 
court would probably be justified in granting 
relief. See Checker Cab Co. v. Markland, 
supra, (D. C. App.) 142 F. 2d 95, 96; Isgrig 
uv. United States, supra, (4 Cir.) 109 F. 2d 
131, 134. No such showing has been made. 
On the contrary, it clearly appears that the 
application for leave to file a bill of review 
is one which the District Court should not 
grant. 


Bills of review are not favored. Poole v. 
Nixon, 9 Peters 501. The power to allow 
them on the ground of newly discovered 
evidence is “to be exercised cautiously and 
sparingly, and only under circumstances 
which demonstrate it to be indispensable to 
the merits and justice of the cause”. Craig v. 
Smith, 100 U. S. 226, 234; Wood v. Manes, 
2 Sumn. 234. As said by Judge Woolley, 
speaking for this Court in Eclipse Machine 
Co. v. Harley-Davidson Motor Co., 286 F. 68, 
69: 
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“The span of this litigation—not yet 
reached—brings to mind the law govern- 
ing the opening of causes closed by de- 
crees and the granting of new trials on 
the ground of newly discovered evidence. 
For reasons which are quite obvious, ap- 
plications of this kind, involving not 
infrequently belated attempts to escape 
the consequences of adverse decisions, 
are not favored by courts and are, accord- 
ingly, subjected to the closest scrutiny. One 
seeking this relief is confronted with the 
presumption that the decree is correct and 
has the burden of showing that his 
claimed after-discovered evidence could 
not have been discovered before the trial 
and there produced. It is not every piece 
of evidence that comes to the knowledge 
of the losing party after decree that con- 
stitutes after-discovered evidence on which 
may be based a valid application for leave 
to file a bill of review. It is only evi- 
dence that has come to light under cir- 
cumstances which show that it could not 
with reasonable diligence have been dis- 
covered and produced at the trial, and 
then only if it is of a character sufficiently 
decisive on the merits to move the court 
in its discretion. Bennett v. Schooley, 77 
F. 352; Hitchcock v. Tremaine, 9 Blatchf. 
550, Fed. Cas. No. 11,661; Baker v. Whit- 
ing, 1 Story 218, Fed. Cas. No. 786; 20 
Rei Geer 289° G00 mrandtscases. om Chialies 
supplied.) 


As the filing of bills of review is a matter 
of the old practice, soon to be superseded 
by the amended rules, we must look to the 
old practice for its limitations as well as for 
its existence. Nowhere are these better 
stated than by Mr. Justice Story on circuit 
in the case of Jenkins v. Eldredge, 3 Story 
299, Fed. Cas. No. 7267, where the learned 
Justice says with respect to the character of 
the newly discovered evidence necessary to 
support the bill: 


“The evidence, entitling the party to ask 
leave of the court, to file a supplemental 
bill, should not only be true, but should 
be material, in an emphatic sense; that is, 
it should be such new matter, as must, if 
unanswered, in point of fact, either clearly 
entitle the party to a reversal of the de- 
cree, or raise a case of so much nicety 
and difficulty, as to be a fit subject of judg- 
ment in the cause. In other words, it 
should furnish a just and solid foundation, 
upon which the court may properly repose 
its judgment. It is not sufficient, that it 
is such, as might be argued, with more 
or less effect, by way of a presumption 
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against, or in favor of former testimony. 
But it should go further, and demonstrate, 
that, consistently with it, the decree ought 
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Society of Shakers v. Watson, 6 Cir. 77 F. 
512; Moore on Fed. Procedure vol. 2 p. 
3263; 19 Am. Jur. p. 299; Annotation 30 


L. R. A. (N. S.) 1031 and cases cited. 
For the reasons stated the petition will be 
denied. 


not to stand.” 


See also Rubber Co. v. Goodyear, 9 Wall. 
805; Hopkins v. Hebard, 235 U. S. 287, 290; 


[7 57,600] United States v. National City Lines, Inc., American City Lines, Inc., 
Pacific City Lines, Inc., Firestone Tire & Rubber Company, General Motors Corporation, 
Phillips Petroleum Company, Mack Manufacturing Corporation, Standard Oil Company 
of California, Federal Engineering Corporation, E. Roy Fitzgerald, Foster G. Beamsley, 
H. C. Grossman, Henry C. Judd, L. R. Jackson, B. F. Stradley, A. M. Hughes. 


In the United States District Court for the Southern District of California. No. 19270 
Cr. August 14, 1947. 


A motion to transfer a proceeding to another District is granted, where it is found 
that such a transfer is in the interest of justice. In a suit charging a conspiracy to monop- 
olize transportation systems in violation of the Sherman Act, a showing that the principal 
defendants would be compelled to go to a place distant from the location of their business, 
to bring witnesses and counsel to a distant city, and that most of the records which relate 
to the transaction on which the indictment is based are located at their business head- 
quarters in another city, is sufficient to require the transfer of the proceedings to the 
District in which defendants’ headquarters are located. 


See the Sherman Act annotations, Vol. 1, { 1630.375; see also comment on complaint, 
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For plaintiff: Tom C. Clark, Attorney General of the United States; Wendell Berge, 
Assistant Attorney General; William C. Dixon, Special Assistant to the Attorney General; 
Robert L. Rubin, Special Assistant to the Attorney General; James E. Kilday, Special 
Assistant to the Attorney General; Jesse R. O’Malley, Special Attorney; Leonard M. 
Bessman, Special Attorney; James M. Carter, United States Attorney. 


For defendants: National City Lines, Inc., American City Lines, Inc., Pacific City 
Lines, Inc., E. Roy Fitzgerald, Foster G. Beamsley, Hodges, Reavis, Pantaleoni & Downey, 
New York; O’Malveny & Myers, Louis W. Myers, Pierce Works, Jackson W. Chance, 
Los Angeles, California. For Firestone Tire & Rubber Company and L. R. Jackson, 
Joseph Thomas, Akron, Ohio; Haight, Trippet, Syvertson, Oscar A. Trippet, Frank B. 
Yoakum, Sr., Los Angeles, California. For General Motors Corporation, Cosgrove, Clay- 
ton Cramer & Diether, T. B. Cosgrove, Leonard A. Diether, Los Angeles, California. For 
Phillips Petroleum Company, Finlayson, Bennett & Morrow, H. T. Morrow, Los Angeles, 
California. For Mack Manufacturing Corporation, Wright & Millikan, Charles E. Milli- 
kan, Los Angeles, California. For Standard Oil Corporation of California, Federal Engi- 
neering Corporation, Henry C. Judd, Lawler, Felix & Hall, John M. Hall, Los Angeles, 
California. 


YANKWICH, District Judge: The defend- 
ants, indicted for violation of the Sherman 
anti-trust law, have moved to transfer the 
proceeding to another district under the 
provision of the Federal Criminal Rules of 
Procedure, which reads: 

“The court upon motion of the defend- 
ant shall transfer the proceeding as to 
him to another district or division, if it 
appears from the indictment or informa- 
tion or from a bill of particulars that the 


1 Sec. 21 (b) Federal Rules of Criminal Pro- 
pedure. 
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offense was committed in more than one 
district or division and if the court is sat- 
ished that in the interest of justice the 
proceeding should be transferred to an- 
other district or division in which the 
commission of the offense is charged.” } 


I 


The Practice Which Led to the Change 


This provision is an innovation in federal 
criminal procedure. Up to the time of its 
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enactment, when an offense was committed 
in more than one district, the Government 
had the choice of the district for prosecu- 
tion. 


The Constitution provides that the trial 
of a criminal offense shall be held in the 
state where the offense was committed.” 
The Bill of Rights guarantees trial in the 
state and district wherein the crime was 
committed.* Under the Constitution, the Con- 
gress is given the right to designate the 
actual place of trial when the offense is not 
committed within any state. Because, un- 
der the conspiracy statute,° a conspiracy can 
be prosecuted in any state or district in 
which an overt act is committed, the prac- 
tice developed of choosing a preferred dis- 
trict. The choice was that of the Government. 
And, although the courts, at times, pointed 
out the unfairness of the procedure, the 
defendant was helpless in the matter. Well 
might the Supreme Court thunder, as it did 
in a well-known case, against the injustice 
of taking a California resident to be tried 
in the District of Columbia for conspiracy. 
But the practice continued. The words of 
Mr. Justice Brown ring true even today: 


“But we do not wish to be understood 
as approving the practice of indicting citi- 
zens of distant States in the courts of this 
District, where an indictment will lie in 
the State of the domicil of such person, 
unless in exceptional cases where the cir- 
cumstances seem to demand that this 
course shall be taken. To require a citi- 
zen to undertake a long journey across 
the continent to face his accusers, and to 
incur the expense of taking his witnesses, 
and of employing counsel in a distant 
city, involves a scrious hardship to which 
he ought not to be subjected, if the case 
can be tried in a court of his own jurisdic- 
tion. 


It was this practice, known to many of 
the members of the Advisory Committee, 
some of whom had been in Government 
service, which resulted in the adoption of 
this provision of the rules. Judge Learned 
Hand of the Second Circuit, during the pro- 
ceedings of the Institute conducted before 
the New York University School of Law, 
in introducing a former Assistant Attorney 
General of the United States, who had 


U. S.v. National City Lines, Inc. et all. 


been a member of the Advisory Committee, 
injected these witty remarks about the pro- 
clivity of prosecuting everything in the federal 
courts by conspiracy indictment: 


“Before he begins .. .. they used to 
speak of indictments when T was a district 
judge as if indictments were a sacred 
mystery. Everything was prosecuted by 
conspiracy. In the Federal courts, as you 
know, there are practically no other crimes 
than the use of mails to defraud and that 
is a conspiracy. You never found what 
the conspiracy—that was part of the con- 
spiracy—God himself never knew.’’* 


And before the same Institute, the late 
Judge George Z. Medalie of the Court of 
Appeals of New York, who had been United 
States Attorney for the Southern District 
of New York, and was also a member of 
the Advisory Committee, stated in very 
forceful language, the injustice of the rule 
which permitted the Government to hail 
defendants in a conspiracy case before tri- 
bunals far removed from the place of their 
residence where the conspiracy, if any ex- 
isted, was hatched: 


“Think of what else we have done. It 
is really a scandal in the Federal Admin- 
istration, the frequent robbing of the South- 
ern District of New York of its rightful 
jurisdiction. All large scale financial or 
business crimes are committed in the 
Southern District of New York, and they 
ought to be tried elsewhere; and I feel as 
you would have with me, if you had pre- 
ceded me in office—you take these anti- 
trust cases and other cases involving 
business operations where indictments are 
found by the government—a man is bliss- 
fully attending to his business in Chicago, 
committing this, that or the other crime, 
or doing this, that or the other good deed, 
depending on his outlook; and he finds 
he must go down somewhere in New 
Mexico, because since his business is na- 
tionwide, you can pick out any jurisdic- 
tion in the country and indict him there. 


“Now that is pretty shabby business for 
the great government of the United States 
to indulge in. It ought not to be done. 
So we have another change of venue rule, 
that if it appears from the indictment or 
the bill of particulars that the crime has 
been committed or claimed to have been 
committed in more than one district, the 


2 United States Constitution, Article III, Sec- 
tion 2, Clause 3. 

3 Sixth Amendment, Constitution of the United 
States. 

4 Constitution of the United States, Article 
III, Section 2, Clause 3. 


518 U.S.C. A. 88. 

6 Hyde v. Shine, 1905, 199 U. S. 62, 78. 

7 Federal Rules of Criminal Procedure, New 
York Institute, 1946, page 160. 
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judge in the district where the indictment 
has been found can order—and I am sure 
judges are fair and are not looking for 
these extra jobs—the trial in the district 
where it is most convenient that the case 
be tried. 

“Tf, for example, a business headquarters 
are in Chicago, everybody is there, every 
book and record ts there, practically every 
witness is there on both sides, then try it 
in Chicago. That is the decent thing to do 
and accords better with the dignity of our 
great government that it be done that wav, 
rather than the shabby devices indulged in 
where we lose our status and our self re- 
spect. Government attorneys cannot, if 
they appraise themselves properly, afford 
to engage in that kind of thing, and per- 
haps it will diminish the abuse, if in fact 
it doesn’t succeed in its complete aboli- 
tion.’’* (Italics added.) 

Others who like Judge Medalie had also 
been in the Government service, have ex- 
pressed themselves as forcefully.2 One of 
the members of the Advisory Committee 
has made the charge that the practice makes 
it possible 

“for the Government to shop around 


for an unduly favorable locality and 
judge.” * 


Judge Alexander Holtzoff, who was the 
Secretary of the Committee, in his most 
recent commentary on the rules, has said 
about this rule that 


“It creates a certain degree of equality 
between prosecution and defense in the 
choice of place of trial.” (Italics added.) 


In my own commentary on the new rules, 
I stressed the importance of this departure 
and pointed to the hardships, inconvenience 
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and injustice resulting, at times, from the 
present practice.” 


As the new rule is the sole authority for 
removal from one district to another,” its 
scope must be determined from its language 
and the considerations which led to its en- 
actment. In lodging the discretion in the 
trial judge, the Committee gave wide lati- 
tude to its exercise by stating that the 
transfer “shall be’ granted when the judge 
is satisfied it is “in the interest of justice”’.” 
There is thus an element of obligatoriness 
in the provision (‘‘shall”) once a satisfactory 
showing is made. And the showing is sub- 
ordinated to the condition that it convince 
the judge that the transfer is “in the interest 
of justice”. 


II 
What Is “In the Interest of Justice?” 


‘ 


The phrase “in the interest of justice”, 
like the analogous one which occurs often 
in statutory enactments,—“in the further- 
ance of justice’, has a broad meaning. It 
implies conditions which assist, or are in 
aid of or in the furtherattee of, justice. Both 
call for the doing of things which bring 
about the type of justice which results when 
law is correctly applied and administered. 
They import the exercise of discretion 
which considers both the interests of the 
defendant and those of society. When com- 
manded by a statute, they do not attempt 
to determine, in advance, the type of judi- 
cial action to be taken.” As said by the 
Supreme Court in a well-known case: 


“The term ‘discretion’ denotes the ab- 
sence of a hard and fast rule. The Styria 


8’ Federal Rules of Criminal Procedure, New 
York Institute, 1946, pp. 274-275. 

°See the Remarks of G. Aaron Youngquist, 
another member of the Advisory Committee, 
and a former Assistant Attorney General, in 
Federal Rules of Criminal Procedure, New York 
Institute, 1946, pp. 169-170. Wendell Berge. 
former head of the Anti-Trust Division of the 
Department of Justice, considered this change 
a ‘‘desirable’’ one. See, Wendell Berge, The 
Proposed Federal Rules of Criminal Procedure, 
42 Michigan Law Review, 1943, pp. 353, 378-379. 
For other comments, see Robert F. McGuire, 
Proposed New Federal Rules of Criminal Pro- 
cedure, 1943, 23 Oregon Law Review, 65, 66: 
Judge Alexander Holtzoff, Reform of Federal 
Criminal Procedure, 1944, 3 Federal Rules De- 
cisions, 445, 452. 

10 Professor George H. Dession, New Federal 
Rules of Criminal Procedure, 1947, 56 Yale Law 
Journal, pp. 197, 225. Another writer on the 
subject has made the accusation that the Gov- 
ernment in selecting the place for indictment 
in certain well-known cases, such as United 
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States v. Socony-Vacuum Company, 1940, 310 
U. S. 150; United States v. Safeway Stores, 
1943, D. C. Kan., 51 Fed. Sup. 448; Frankfort 
Distilleries v. United States, 1944, 10 Cir. 144 
F. (2) 824, chose 

“a tribunal foreign to the defendants who 
happen to be people of influence. It was cal- 
culated by the Government officials in those 
cases that the defendants would he at a dis- 
advantage in the district chosen for trial’’. 
(Wm. Scott Stewart, Federal Rules of Criminal 
Procedure, 1945, p. 190) 

11 See, Holtzoff, Federal Criminal Procedure, 
37 Journal of Criminal Law and Criminology, 
1946, pp. 109, 116. 

22 Yankwich, The New Federal Rules of Crim- 
inal Procedure, 1946. pp. 159, 192. 

18 See. Semel v. United States, 1946, 5 Cir., 
158 F. (2) 229, 231. 

4 Rule 21 (b) Federal Rules of Criminal Pro- 
cedure. 

1% Wells Fargo & Co. v. McCarthy, 1907, 5 
C. A. 301, 318; People v. Disperati, 1909, 11 
C. A. 469, 476. 
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v. Morgan, 186 U. S. 1, 9. When invoked 
as a guide to judicial action it means a 
sound discretion, that is to say, a dis- 
cretion exercised not arbitrarily or wil- 
fully, but with a regard to what is right 
and equitable under the circumstances and 
the law, and directed by the reason and 
conscience of the judge to just result.” ** 
So it is quite evident that, in each case, 
we are called upon to determine whether, 
under the particular circumstances of the 
case, a transfer would be in the interest of 
justice. The abuses which led to the adop- 
tion of the rule give us criteria by which 
to determine whether the discretion should 
or should not be -exercised in a particular 
case. In my own commentary, I used the 
terms “hardship” and “inconvenience”’.” We 
are not without judicial sanction for taking 
these two factors into consideration. Courts 
have held that the indictment of a person 
away from his domicile which requires him 
to (1) go to a distant place, (2) to employ 
counsel in a distant city and (3) to bring 
his witnesses from afar are hardships to be 
considered.* So is also, in the case of a 
corporate body, the fact that (4) its busi- 
ness headquarters are in another city, and 
(5) its records are there.” 

There is also what Judge Medalie has 
called (6) ‘‘the robbing” of another district 
“of its rightful jurisdiction”. 

These considerations apply whether the 
defendant be poor or rich, a small or large 
corporation. Neither the rules nor our sys- 
tem would justify the elimination of any of 
these elements merely because the defend- 
ants, or some of them, may be persons of 
great wealth or corporations with large re- 
sources. 

The new rules give as their purpose “to 
provide for the just determination of every 
criminal proceeding”. And we are enjoined 
to construe the rules “to secure simplicity 
in procedure, fairness in administration and 
the elimination of unjustifiable expense and 
delay’’.” 

So in this rule, also, we have an indica- 
tion as to some of the elements—(7) fair- 
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ness and (8) elimination of unjustifiable 
expense,—to be considered in determining 
the meaning of the phrase “in the interest 
of justice.’ And the Supreme Court has 
recognized most of these elements,—fair- 
ness and the vexatiousness and oppressiveness 
of a trial away from the domicile of a defend- 
ant, whether he be an individual or a corpo- 
ration, as controlling in civil cases, the 
application of the doctrine of forum non 
conveniens, warranting a court in refusing to 
accept jurisdiction. 

In a recent leading case on the subject,” 
Mr. Justice Douglas wrote for the Court: 


“We mention this phase of the matter 
to put the rule of forum non conveniens in 
proper perspective. It was designed as 
an ‘instrument of justice’. Maintenance of 
a suit away from the domicile of the de- 
fendant—whether he be a corporation or 
an individual—might be vexatious or op- 
pressive. An adventitious circumstance 
might land a case in one court when in 
fairness it should be tried in another.’ 
(Italics added.) = 


III 
The Facts Behind the Motion 


Because of the newness of the provision 
for transfer, there was need for clearing 
the ground legally before considering the 
facts upon which the motion is based. 

The motion made by the non-resident 
defendants in the case and joined in by 
Standard Oil Company of California, Fed- 
eral Engineering Corporation and Henry C. 
Judd, seeks to transfer the proceeding to 
the United States District Court for the 
Northern District of Illinois, Eastern Divi- 
sion, 

On April 9, 1947, the Grand Jury of this 
District returned an indictment against a 
group of corporations and _ individuals, 
charging two counts of violation of the 
Sherman anti-trust law.” The indictment 
gives the States of the organization and the 
principal place of business of the corpora- 
tions as follows: 


16 Langnes v. Green, 1931, 282 U. S. 531, 541; 
see, Yankwich, Increasing Judicial Discretion 
in Criminal Proceedings, 1941, 1 F. R. D. 746. 

7 Yankwich, The New Federal Rules of Crim- 
inal Procedure, 1946, pp. 159, 192. 

1% Hyde v. Shine, 1905, 199 U. S: 62, 78; In 
Kiley v. Meckler, 1928, 57 N. D. 217, 220 N. W. 
926, 928, the Court, in interpreting a state 
statute, allowing a change of venue, when 
(among other things) ‘‘the ends of justice would 
be promoted by the change’’, says: ‘‘There is 
nothing to show promotion ‘of the ends of jus- 
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tice’. when practically all the witnesses live 
in Burleigh County and ‘one other is adjacent 
to Burleigh County.”’ 

19See Remarks of Judge Medalie already 
quoted and to be found in Federal Rules of 
Criminal Procedure, New York Institute, p. 275. 

2 Rule 2, Federal Rules of Criminal Pro- 
cedure. 

21 Williams v. Green Bay & W. R. Ry. Co., 
1946, 326 U. S. 550, 555. 

22 15) Ue Seu. Aas DeCSi Lo: 
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State of Principal 
Corporation Organization Place of Business 


ee es 


NatronalaGitymleines bn chase sree crit rete rrr: Delaware =. Chicago 
Americans City einesw nC or erent) teeter Delawareuen eee Chicago 
Pacihe Gity ines sincere ee ener crrrra Delawarews.y e105 Oakland 
Standard Oil Company of California................ Delaware ........ San Francisco 
Pederal™ Engineering Corpo: ese ocr ee ares Calitorniawe asa San Francisco 
Phillips) Betroleunn Company a. eee eon Delawarche ener Bartlesville, Okla. 
Generali lotorse Gornpotationuse rte aire entrees Welaware sar au. cee Detroit, Mich. 
Birestone smirexc Rubber COs sae eee hie retin (O)evlomety eee Matos Akron, Ohio 
Mack Mianttiacturine™ Corpeern me cote i eee Delaware ........ New York 
The individual defendants, with their ad- 
dress and the concern with which they are 
associated are thus given in the indictment: 
Defendant 
Corporation with 
Defendant Address Which Associated 
E. Roy Fitzgerald, President and Director........ Ghicacovst| Sie meer National 
Foster G. Beamsley, Vice Pres. and Director...... Chicasonw lll nee eee National 
FeuCa Grossman. Asst, SeCretaly qe ratio Detroit, Mich. ...... General Motors 
HentyaCoaiuddss Preasunen. 1. sani eee tee eet San Franciscom., ..-: Standard and Federal 
WeRaacksonyavVacestresident- rn. aaeerise crane Akcromu@ hi omepannier Firestone 
B. FE. Stradley, Secretary-Ureasurer:.-......" Bartlesville, Okla. .. Phillips 
A. M. Hughes, Vice President and Director.... Bartlesville, Okla. ... Phillips 


The conspiracy charged in Count I of 
the Indictment is a conspiracy to acquire 
and monopolize transportation systems by 
the three transportation companies, National, 
American and Pacific, through the control 
of operating companies in a large number of 
cities, among them Baltimore, Maryland; 
Tampa, Florida; Mobile, Montgomery, Ala- 
bama; Beaumont, Port Arthur, El Paso, 
Texas; Aurora, Elgin, Bloomington, Normal, 
Champaign, Urbana, Danville, Decatur, East 
St. Louis, Joliet, Quincy, Illinois; Terre 
Haute, Indiana; Jackson, Kalamazoo, Pon- 
tiac, Saginaw, Michigan; Canton, Ports- 
mouth, Ohio; Burlington, Cedar Rapids, 
Ottumwa, Iowa; Tulsa, Oklahoma; Lincoln, 
Nebraska; St. Louis, Missouri; Jackson, 
Mississippi; Salt Lake, Utah; Everett, Spo- 
kane, Washington; Sacramento, Eureka, 
Fresno, Glendale, Pasadena, San Jose, 
Stockton, Los Angeles, Oakland and Long 
Beach, California. 


The manner of so doing and the position 
of the other companies, known as “supply 
companies” in the conspiracy, is stated in 
Count I of the Indictment in this manner: 

“knowingly and continuously engaged in 

a wrongful and unlawful combination and 

conspiracy to acquire or otherwise secure 

control of or acquire a substantial finan- 
cial interest in a substantial part of the 
companies which provide local transpor- 
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tation service in the various cities, towns 
and counties of the several states of the 
United States, and to eliminate and ex- 
clude all competition in the sale of motor 
busses, petroleum products, tires and 
tubes to the local transportation com- 
panies owned or controlled by or in which 
National, American or Pacific had a sub- 
stantial financial] interest, and to local 
transportation companies in which said 
companies acquired or, in the future, ac- 
quire ownership, control or a substantial 
financial interest.” 


Towards this end certain of the defendants 
are charged with supplying money to the 
three transportation companies, to enable 
them to acquire control of these systems 
and, in return, entering into exclusive agree- 
ments to supply exclusively to the subsid- 
iary operating companies certain equipment, 
petroleum products and other supplies and 
to eliminate other suppliers from the field. 


Count II alleges substantially the same 
facts, but charges a violation of Section 2 
of the Act. The nature of the violation is 
stated to be: 


“to monopolize part of the interstate trade 
and commerce of the United States, to 
wit, that part consisting of the sale of 
motor busses, petroleum products, tires 
and tubes used by local transportation 
systems in those cities, towns and counties 
in which defendants National, American 
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and Pacific owned, controlled or had a 
substantial financial interest in, or ac- 
quired, or in the future, acquire, owner- 
ship, control or a substantial financial 
interest in, said local transportation sys- 
tems.” 


It is quite apparent from the indictment 
that “the head and front of the offending” is 
National City Lines, Inc. and its subsid- 
iaries, American City Lines, Inc. and Pa- 
cific City Lines, Inc., and especially National, 
which owns and controls the two others. 
National has its main place of business in 
Chicago, Illinois. All its records are located 
there. Two of its principal officers, whose 
legal residence is Chicago, have been in- 
dicted. Its thirty-four operating subsidiaries, 
which operate transportation systems in 
various cities, are operated and controlled 
from Chicago. The transactions which form 
the basis of the two counts of the indictment 
took place chiefly in Chicago. The agree- 
ments with the other defendants, which the 
Government charges had the unlawful mo- 
nopolistic effect and which are the gist of 
the offense, were negotiated in Chicago over 
a long period of years. The trial of the 
action,—as appears from the affidavits of one 
of the defendants, E. Roy Fitzgerald, filed 
on his behalf and on behalf of his co-defend- 
ant, Foster G. Beamsley,—would require 
the attendance over a period of months of 
some of its key men, including the two de- 
fendants named. This would result in a 
complete dislocation of its business at the 
place where it can least afford it—ot the 
central place of control. The same conditions 
exist as to the other non-resident defend- 
ants, the suppliers, such as Firestone, Gen- 
eral Motors, Mack and Phillips,—that is, 
location of its chief business outside of the 
Southern District of California, non-resi- 
dence of executive officers and men in man- 
agerial positions who are needed as witnesses, 
books and records kept outside the district, 
agreements entered into without the district 
and greater proximity to Chicago, Illinois, 
than to Los Angeles, California. 

Standard Oil Company of California, Fed- 
eral Engineering Corporation and Henry C. 
Judd feel that, although their main place of 
business is California, 


“It is essential for the protection of 
Standard and Federal, as well as all other 
defendants, that the case be tried at a 


2 Holmes, J., in his dissent in Abrams v. 
United States, 1919, 250 U. S. 616, 626-627. 
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location where the evidence to refute this 
conspiracy may be produced with the least 
diminution or impairment. Mr. KFitzger- 
ald’s affidavit shows that such location is 
Chicago.” (Italics theirs.) 


It is true, as the Government’s affidavit 
asserts, that these companies, excepting 
Phillips, conduct certain operations in the 
State. That is, however, unimportant. The 
question to determine is whether, under the 
facts in the case, transfer is called for “in 
the interest of justice’. And this can only 
be determined by considering the facts just 
alluded to in the light of the principles dis- 
cussed in the first two portions of this 
Opinion. 

The facts, in the main, are undisputed. 
In truth, the Government, at first, did not 
deny the affidavit filed on behalf of Na- 
tional. Realizing at the oral argument, that 
they may have treated the matter lightly, 
the Government sought and obtained leave 
to file a couriter-affidavit. This counter- 
affidavit does not, on the whole, deny the 
facts relating to National and to the other 
non-resident defendants. In substance, it 
asserts that many of the Government wit- 
nesses are local and that, in the presenta- 
tion of its case before the grand jury, it used 
many documents which were supplied lo- 
cally. Granted that this is so, how can it 
be assumed, in the face of sworn statements 
to the contrary; that documentary and other 
proof to be presented by the defendants is 
available locally? 

The factual situation which the Govern- 
ment presents to a grand jury is, of neces- 
sity, one-sided. Of the essence of the crime 
charged is criminal intent. Even the fairest 
presentation of a prosecutor’s case may not 
show the real motivation of the acts being 
investigated. In this connection, I refer to 
the words of a great judge: * 

“I am aware of course that the word 
intent as vaguely used in ordinary legal 
discussion means no more than knowl- 
edge at the time of the act that the conse- 
quences said to be intended will ensue. 
Even less than that will satisfy the gen- 
eral principle of civil and criminal liabil- 
ity. A man may have to pay damages, 
may be sent to prison, at common law 
might be hanged, if at the time of his act 
he knew facts from which common ex- 
perience showed that the consequences 
would follow, whether he individually 
could foresee them or not. But, when 
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words are used exactly, a deed is not done 
with intent to produce a consequence un- 
less that consequence is the aim of the 
deed. It may be obvious, and obvious to 
the actor, that the consequence will fol- 
low, and he may be liable for it even if 
he regrets it, but he does not do the act 
with intent to produce it unless the aim 
to produce it is the proximate motive of 
the specific act, although there may be 
some deeper motive behind.” 


Acts and contemporaneous declarations of 
defendants, unrevealed by the Government’s 
documentation, may change entirely the 
complexion of the case. And the Govern- 
ment is not in a position to say that it has 
in its possession and can produce through 
witnesses and documentary evidence locally 
available all the facts bearing on the intent 
of the defendants. So that even if we as- 
sume that the Government does not need 
and will not produce outside witnesses or 
documents located outside of California, this 
does not contradict the sworn statements of 
the officers of the defendant companies that 
their defense will be grounded on the testi- 
mony of witnesses who will have to be taken 
away from their head offices and on docu- 
mentary evidence and company records which 
will have to be transported to this district. 
Firestone alone estimates that sixteen of its 
officers, executives or members of its man- 
agerial staff, residents of Akron and Chicago, 
may be needed as witnesses in the case. 


The Government’s affidavit lays much stress 
on the fact that the local operating subsidiary 
enjoys a measure of local control and that 
the largest restraint in the free flow of 
products resulted from the acquisition of 
the local transportation system. The em- 
phasis placed on the size of the Los Angeles 
transaction in the Government’s affidavit 
and at the oral argument does not conform 
to the pattern of the indictment. 


Counsel for the Government seem to 
think that because the transportation sys- 
tem acquired in Los Angeles is the largest 
controlled by the system, venue is properly 
laid here. They insist that such acquisition 
was, as they put it at the oral argument, 
“the flowering of the.conspiracy”. But none 


24 Nash v. United States, 1913, 229 U. S. 373, 
378; United States v, Socony-Vacuum Oil Co., 
1940, 310 U. S. 150, 224-225; United States v. 
New York Great Atlantic etc. Co., 1943, 5 Cir., 
137 F. (2d) 459, 464. 

*% United States v. Trenton Potteries, 1926, 
273 U. S. 392, 402; United States v. Socony- 
Vacwum Oil Co., 1940, 310 U. S. 150, 252; United 
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of the operating subsidiaries in California, 
in or out of Los Angeles County, have been 
indicted. Nor are they designated as co- 
conspirators, as is sometimes done in cases 
of this character when the Government, 
chooses to prosecute certain of the con- 
spirators only. They are merely vehicles 
through which the channeling of petroleum 
products, tires and other equipment was 
achieved. The agreements by which this 
was accomplished were engineered by the 
defendants outside the district. Although 
one overt act is alleged to have occurred in 
the district, in a prosecution of this char- 
acter, an overt act is not necessary.“ The 
agreement is the essense of the offense.” 
And the proof of that agreement lies in the 
actions of the controlling companies—Na- 
tional and the large suppliers,—who are 
charged to have agreed and conspired with 
them. The location of the operating com- 
panies to whom the products were supplied, 
as a result of this agreement, has nothing 
to do with the offense. Were the Govern- 
ment seeking, through a suit in equity, to 
divest any of the defendant companies of 
their subsidiaries or to put an end to illegal 
agreements, the location of the business of 
the operating subsidiaries might have some 
bearing on venue. Even then facts such as 
exist here would warrant the court in de- 
clining to take jurisdiction.* But in a case 
like the present one, a prosecution for crim- 
inal conspiracy to restrain and monopolize 
commerce, the location of the operating 
companies has no bearing whatsoever on 
the question of forum. 


Under the circumstances, I feel that the 
defendants have shown that the eight ele- 
ments which, in the first portion of this 
opinion I indicated to be the criteria for 
determining whether a requested transfer 
would be in the interest of justice, exist in 
this case. 


We have here a prosecution which would 
compel the chief defendants (1) to go toa 
place distant from the location of their busi- 
ness; (2) to employ or bring counsel to a 
distant city; (3) to bring witnesses from 
afar; (4) their business headquarters are in 
another city; (5) most of the records which 


States v. General Motors Corp., 1941, 7 Cir., 
121 F.. (2d) 376, 404-405. 

*° Rogers v. Guaranty Trust Co., 1932, 288 
U. S. 123, 130-131; Williams v. Green Bay & 
W. R. Ry. Co., 1946, 326 U. S. 550, 555: Koster 
v. Lumbermen’s Mutual Casualty Co., 1947, 91 
Law. Ed. 764; Gulf Oil Co. v. Gilbert, 1947, 
91 Law Ed, 755, 759. 
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relate to the transaction on which the in- 
dictment is based are there. Under the cir- 
cumstances, (7) fairness would be absent 
and (8) the defendants would be put to un- 
justifiable expense, if we deprived the United 
States District Court for the Northern Dis- 
tric of Illinois, Eastern Division (6) “of its 
rightful jurisdiction”, 

I do not question the motive of the Govern- 
ment in instituting the prosecution in this dis- 
trict. 


But I am satisfied that a trial here would 
impose unnecessary hardships on the de- 
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fendants and entail unjustifiable expense 
which it is the object of the new rules of 
criminal procedure, and especially of the 
rule under discussion, to avoid. Altogether 
the facts spell out the vexatiousness and op- 
pressiveness which the Supreme Court has 
warned us to eschew in matters of this 
character.” 


The motion of the defendants to transfer 
the cause to the Northern District of IIli- 
nois, Eastern Division, is, therefore, granted. 


[57,601] United States v. Vehicular Parking, Ltd., et al. 


In the United States District Court for the District of Delaware. 


July 23, 1947. 


Civil Action No, 259. 


An action charging misuse of patents in violation of the Sherman Act resulted in a 


judgment requiring defendants to grant licenses at reasonable royalties, in which the court 
retained jurisdiction for the purpose of enforcing compliance. It is held that a petitioner 
which is affected by the judgment, as a competitor in the same field, may intervene in the 
proceeding by permission of the court under Rule 24 (b), for determination of the terms and 


conditions upon which the petitioner should be granted a license under the patents. 


See the Sherman Act annotations, Vol. 1, §1270.151, 1270.201, 1270.251, 1610.411, 
1610.501; see also comment and prior opinions at § 54,019, 57,226, 57,277, and 57,404. 


E. Houston Harsha, Special Attorney of the Department of Justice, Sigmund Timberg 
and Philip Marcus, Special Assistants to the Attorney General, and John J. Morris, Jr., 
United States Attorney, for the United States. 


E. Ennalls Berl (of Southerland, Berl & Potter), of Wilmington, Del., and Samuel E. 
Darby, Jr., of New York, N. Y., for the Vehicular defendants. 


C. Edward Duffy (of Logan, Duffy and Boggs), of Wilmington, Del., Charles M. 
McKnight, of Tulsa, Oklahoma, and Robert F. Davis (of Stevens, Davis & Miller), of 
Washington, D. C., for intervening petitioner Magee-Hale Park-O-Meter Company. 


[Nature of Action] 


LEAHY, District Judge. Petitioner re- 
quests permission to intervene under Rule 
24 (a) “Intervention of Right” and under 
Rule 24 (b) “Permissive Intervention”. 
Petitioner charges that it is in the business 
of manufacturing and selling parking meters 
throughout the United States and that de- 
fendants have accused petitioner of infring- 
ing certain claims of four of the patents of 
Schedule A, referred to in the judgment, and 
threatened infringement action. It charges 
further that defendants have offered peti- 
tioner a license under all of the patents of 
Schedule A, but at a royalty which peti- 
tioner believes to be unreasonable and that 
defendants have refused to grant any license 
under less than all the thirty-one patents in 


27 See cases cited in Note 26 and the language 
of Mr. Justice Douglas already quoted from 
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Schedule A or to give any royalty rate on a 
lesser number of patents. The real ®sue 
is whether petitioner comes within the class 
of persons protected by the judgment. Be- 
fore discussing this question I wish to ad- 
vert briefly to a suggestion I made at the 
hearing, that perhaps the petition might 
apply to the Department of Justice for re- 
lief and if Justice saw merit in petitioner’s 
request for a license Justice, as plaintiff to 
the judgment, would apply to this court and 
urge the granting of a license to petitioner. 


[Application to Justice Department Would 
Not Furnish Adequate Relief | 


As petitioner has demonstrated, the sug- 
gestion would furnish no adequate relief. 
The only thing the Department of Justice 


Williams v. Green Bay & W. R. Ry. Co., 1946, 


326 U. S. 550, 555. 
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could do would be to suggest to defendants 
that they grant a license on terms which 
they have thus far refused to do. If de- 
fendants refused to do this, the Department 
would be faced with the necessity of bring- 
ing action in this court to have defendants 
forced to comply with the judgment. Peti- 
tioner would have to supply the necessary 
evidence, through the Department, and pending 
action by the Department petitioner’s busi- 
ness would be in serious danger because of 
threatened infringement action. Moreover, 
there would be no legal way of forcing the 
Department to take any action under the 
judgment unless it chose to do so. More- 
over, if petitioner proceeded through the 
Department there would have to be the 
equivalent of two hearings; first, the ad- 
judication of the Department of Justice that 
petitioner had a just cause and, second, the 
further proceeding to be brought in this 
court. 


[Judgment Not Limited to Parties to Suit; 
Petitioner May Intervene] 


The real difficulty in the case is that the 
judgment does not specifically permit any 
party requesting a license to apply to the 
court for détermination of the reasonable- 
ness of the royalty. In more recent judg- 
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ments in anti-trust suits (U. S. v. Hartford- 
Empire Co., et al.,65 F. Supp. 271, 276; U. S. 
v. National Lead Co., et al., 63 F. Supp. 513, 
535), the Department of Justice asked for 
and obtained a specific provision in the 
Judgment that will permit any person re- 
questing a license to apply to the court for 
determination of the reasonableness of the 
royalty. Here, the reservation of jurisdic- 
tion was over “any of the parties to this 
judgment”. But, the sanctions intended to 
be imposed by the judgment were not for 
the benefit of the government vis-a-vis the 
defendants or for the defendants facing each 
other. Petitioner is affected by the judg- 
ment equally with the parties to it, as is any 
other competitor in the same field. It would 
obviously be most unreasonable to limit the 
judgment’s application to the parties to the 
suit. Without pausing to consider whether, 
from a point of view of sernantics, petitioner 
might not qualify as a party through the 
Department of Justice, which represents the 
public, I hold that the petitioner may inter- 
vene in this proceeding by permission of 
the court under Rule 24 (b). 

I have considered the other points raised 
by the parties but find no need specifically 
to discuss them except to state that the peti- 
tioner has prima facie shown that its peti- 
tion is not a wholly frivolous one. 


[57,602] Rivoli Operating Corporation, A Corporation v. Loew’s Incorporated, A 


Corporation; Paramount Pictures, Inc., A Corporation; RKO Radio Pictures, Inc., A Cor- 
poration; Twentieth Century-Fox Film Corporation, A Corporation; Warner Bros. 
Pictures, Inc., A Corporation; Warner Bros. Pictures Distributing Corporation, A Cor- 
poration; Columbia Pictures Corporation, A Corporation; United Artists Corporation, A 
Corporation; Universal Corporation, A Corporation; Buffalo Theatres, Inc., A Corporation; 
Broadrose Corporation, A Corporation. 


In the United States District Court for the Western District of New York. Civil Action 
No. 3394. May 13, 1947. 


A complaint charging motion picture distributors and exhibitors with conspiring to 
monopolize the exhibition of film by means of a system of release which gives certain 
defendants priority and preference over plaintiff, operator of a comparable and competing 
theatre, in violation of the Sherman Act, is held sufficient as against a motion to require a 
more definite statement. The allegation that as a direct and proximate cause of the un- 
lawful monopoly, plaintiff has, through loss of public patronage, been subject to a stated 
loss of earnings, sufficiently shows a causal connection between the wrongs claimed and 
the damages allegedly suffered. 


The application of the rule that the complaint shall contain a short and plain statement 
of the claim is to be made in the light of the nature of the action. A complaint charging 
a conspiracy in violation of the anti-trust laws generally must contain a recital of numerous 
acts and circumstances. The complaint in question comes within the intendment of the rule. 


‘See the Sherman Act annotations, Vol. 1, J 1640.125. 
Thomas C. McConnell, Chicago, Ill., and David L. Landy, Buffalo, N. Y., for Plaintiff. 
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Raichle, Tucker and Moore, Buffalo, N. Y., for Defendants, Paramount Pictures, Inc. 
Loew’s Inc., Buffalo Theatres, Inc., and Broadrose Corp. 


O’Brien, Driscoll, Raftery & Lawler, New York City, for Defendants, United Artists 


Corp. and Universal Corp. 


Kimball, Smith, Miller & Murphy, Buffalo, N. Y. for Defendants, Warner Bros. Pic- 
tures, Inc. and Warner Bros. Pictures Distributing Corp. 


Schwartz & Frolich, Buffalo, N. Y. for Defendant, Columbia Pictures Corp. 
Sidney B. Pfeifer, Buffalo, N. Y. for Defendant, RKO Radio Pictures, Inc. 


[Nature of Action] 

Kwnicut, District Judge: This is a suit 
brought to recover damages and for an in- 
junction on account of the alleged violation 
of the so-called “Sherman Anti-Trust Act” 
and the “Clayton Anti-Trust Act”. The de- 
fendant now move for an order, pursuant 
to Rule 12 (e) of the Federal Rules of Civil 
Procedure requiring the plaintiff to furnish 
a more definite statement of its claims in 
certain respects, and pursuant to Rules 12 (e), 
8 (a) (2), 8 (e) (1), and 10 (b) to set forth 
in the complaint a short and plain statement 
of the plaintiff’s claim with averments simple, 
concise and direct by numbered paragraphs. 


{Allegations of Complaint] 

It suffices to make a general statement of 
the allegations of the Complaint. 

As alleged, since 1930, the plaintiff has 
been the lessee of what is known as the 
Rivoli motion picture theatre, located at 1111 
Broadway, in the city of Buffalo, New York, 
outside of what is termed “the downtown 
area”, as related to motion picture theatre 
territory. 

That the defendant, Buffalo Theatres, Inc., 
Owns, or owns an interest in, leases or oper- 
ates four theatres in the “downtown area” 
and six motion picture properties outside 
that, but within the city of Buffalo. The 
Defendants, Loew’s Incorporated and Para- 
mount Pictures, Inc., each own one-third of 
the capital stock of the defendant Buffalo 
Theatres, Inc., and the defendant, Broad- 
rose Corporation, with Buffalo Theatres, 
Inc., leases a single theatre, known as the 
“Roosevelt”. 

That all defendants, save Buffalo Theatres, 
Inc., and Broadrose Corporation, are either 
producers or distributors of motion picture 
film and control 90% of film production 
throughout the United States. 

That the plaintiff is in competition with all 
the downtown theatres owned, operated or 
leased, in part or in whole, by the Buffalo 
Theatres, Inc., and the “Roosevelt” theatre 
is plaintiff’s immediate competition. 
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That the defendants, owners or owners of 
an interest in, lessees or operators of theatres 
in Buffalo, and the distributor defendants 
have entered into an illegal agreement fix- 
ing the dates for the release and clearance 
of first-run picture films in Buffalo after ex- 
hibition at the downtown theatres of de- 
fendant, Buffalo Theatres, Inc.; that prior 
to 1930 none of the theatres of Buffalo 
Theatres, Inc., save three downtown theatres 
played motion pictures on release dates 
prior to that of the plaintiff, and the plaintiff 
played day and date with three theatres now 
owned by Buffalo Theatres, Inc., outside the 
downtown area and was treated on a parity 
so far as the availability of pictures is con- 
cerned. 

That the defendant entered into some 
years ago and have continued a system for 
fixing the dates when first-run pictures could 
be run in its and independent theatres; that 
among the theatres owned, operated or 
leased by defendant Buffalo Theatres, Inc., 
are all of the first, second, third and fourth 
run of theatres in the city; that under this 
system of release or clearance the plaintiff 
and the other independents have been un- 
able to obtain the license for exhibition of 
motion pictures prior to 14 days after the 
“Roosevelt”, which has the run in the seventh 
week after the downtown run; that the re- 
lease or clearance time in the case of plain- 
tiff runs 60 to 128 days after the conclusion 
of the run in the said downtown theatres, 
and this latter run is fixed at the will of the 
Buffalo Theatres, Inc. 

That the defendant[s] have unlawfully 
conspired to monoplize the theatre business 
in Buffalo through the illegal system of re- 
lease and clearance. 

That the Rivoli is a modern theatre; that 
it cannot be operated unless it has first-run 
pictures on a competitive basis; that it has 
lost public patronage by reason of the agree- 
ment between the defendants as to clear- 
ances as aforesaid; and the public has been 
caused to pay higher prices by reason of 
such clearances. 
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That the plaintiff has requested and de- 
manded of the defendants that it be re- 
stored to its previous run immediately after 
the conclusion of the downtown run and 
that has been refused, and the plaintiff has 
through loss of public patronage and by 
reason of the unlawful monopoly exercised 
by the defendants sustained a loss of $400,000 
and asks treble damages. 

The foregoing and other acts are set forth 
in the complaint as constituting a violation 
of the Sherman Anti-Trust Act and the 
Clayton Act aforesaid. Plaintiff claims dam- 
ages resulting from its loss of patronage 
by inability to obtain film at competitive 
dates. 

The gravamen of this Complaint is that 
the defendants have conspired and are con- 
spiring to maintain a monopoly “to illegally 
maintain in the City of Buffalo and its en- 
vironments a system of releasing motion 
picture film for exhibition” by means of 
which the theatres in the downtown area 
owned, operated or leased by certain of the 
defendants and their subsidiaries are given 
priority and preference in the exhibition of 
motion picture film over independent ex- 
hibitors, including the plaintiff, and competi- 
tion of comparable and competing theatres 
in Buffalo not owned, leased or operated by 
any of the defendants is suppressed and 
control of admission prices effected. 


[Motion for More Definite Statement]. 


The substance of the grounds for the mo- 
tion to require a more definite statement is 
that the complaint is defective because it 
fails to show a causal connection between 
the wrongs claimed and the damages al- 
legedly suffered. The concept of this com- 
plaint is not, as claimed, that the defendants 
have discriminated against the plaintiff in 
favor of the “Roosevelt”, in giving the latter 
14 days clearance over the plaintiff. It is 
much broader than that. It is true the plain- 
tiff in his initial pleading must show a 
justiciable cause (Rule 8 (a) (2)) and it is 
not sufficient simply to assert that the de- 
fendant did wrong and the plaintiff sus- 
tained injury and thereon support a claim 
of causation as the indispensable link. A 
conspiracy is seldom disclosed by a single 
act. It is rather done by setting out a 
combination of acts or conduct in the plead- 
ing. As was said in Loutsiana Farmers’ Pro- 
tective Union v. Great A. & P. Tea Co., 131 
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F. (2d) 419, “It is not necessary to set out in 
detail the acts complained of nor the cir- 
cumstances from which the pleader draws 
his conclusions that violations of the acts of 
Congress have occurred and the pleader has 
been damaged.” If the conspiracy to monop- 
olize is sufficiently charged, the law is met 
by a general statement of damages by rea- 
son thereof. Wheeler-Stenzel Co. v. National 
Window Glass Jobbers Assn., 152 F. 864. 
Directly applicable is the language of the 
Supreme Court in 311 U. S. 255, that “The 
conspiracy, with its effect on interstate com- 
merce, is alleged to have caused the peti- 
tioner great expense and loss of profits; to 
have restrained and prevented * * *” all 
to the great injury and damage of the plain- 
tiff.’ * * * While these allegations are gen- 
eral, we cannot say that they are inadequate 
* * *” The defendants here cite several 
decisions, but so far as is seen none con- 
cerns situations or facts comparable with 
those here. 


In Bigelow v. RKO Radio Pictures Inc., 
et al., 327 U. S. 251, reversing 150 F. (2d) 
877, and affirming judgment of the District 
Court entered upon a trial by jury, the com- 
plaint was comparable in practically all ma- 
terial respects, as it seems, with the complaint 
in the instant suit. Five of the defendants 
in that suit are defendant herein. A mo- 
tion was made by each of these defendants 
to require the plaintiff to make a more 
definite statement of claim or bill of par- 
ticulars and strike specified portions of the 
complaint. Each defendant alleged that 
several matters in the complaint were not 
averred with sufficient definiteness or par- 
ticularity in order to prepare responsive 
pleading. The District Judge denied the 
motion to strike and for bills of particulars 
and for further pleading on the part of the 
plaintiff. Thereafter each of the defendants 
answered. While this court is not bound 
by the decision on the motion in the Bigelow 
case, it is pertinent to point out that the 
defendants therein were able to answer with- 
out the aid of any further pleading on the 
part of the plaintiff. See also: Eastman 
Kodak Co, v. Southern Photo Materials Co., 
273 U. S. 359; Hyer v. Richmond Traction 
Co., 168 U. S. 471; Milwaukee & St. Paul Ry. 
Goes v. Kellogg, 94 VU. S. 469. 


In the Bigelow case the causal factors are 
not set forth any more clearly than they 
are in the instant case. Further, the com- 
plaint there alleged that the damage was 
occasioned “as a direct and proximate cause 
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of the operation of the said unlawful agree- 
ment and conspiracy against the plaintiff’s 
business”, and here in the instant case it is 
asserted “that as a direct and proximate 
cause of the operation of said unlawful 
monopoly, conspiracy and agreement against 
plaintiff’s business the plaintiff has through 
loss of public patronage to theatres owned, 
operated or leased by Buffalo Theatres, Inc., 
been subject to a net loss of earnings * * *.”’ 


[Complaint Is “Short, Plain Statement’ ] 


The pleading meets the requirements of 
Rules 8 (a) (2), 8 (e) (1) and 10 (b) of the 
Federal Rules of Civil Procedure. Section 
8 (a) (2) provides that the complaint shall 
contain a short and plain statement of the 
claim showing the right to relief; Section 
8 (e) (1) that every averment of the plead- 
ing shall be simple and direct and Section 
10 (b) that each paragraph shall consist of 
the statement of a single set of circum- 
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stances. The complaint could well have 
been couched in less extensive language with 
equal effect. There are therein repetitious 
allegations. It is not short. But the ap- - 
plication of these rules is to be made in the 
light of the nature of the action. It is quite 
obvious that a complaint charging a con- 
spiracy in violation of the anti-trust laws 
generally must contain a recital of numerous 
acts and circumstances. It is not a short 
statement of a claim as the word “short” 
‘"s applied in a pleading on contract or 
negligence.” United States v. Schine Cham 
Theatres, et al. 1 F. R. D. 205. That can 
not be the intent of the rule. In the Bigelow 
case the defendants sought to require the 
plaintiffs to amend the complaint so as to 
set forth in separately numbered paragraphs 
each separate violation of law which is 
charged, and, as hereinbefore indicated, this 
motion is denied. 


Motions denied. 


[57,603] United States v. Timken-Detroit Axle Company. 


In the United States District Court for the Eastern District of Michigan. 


No. 5642. August 14, 1947. 


Civil Action 


A consent judgment entered in a suit charging restraint of trade by the use of patents 


covering certain multi-wheel automotive units essential in the manufacture of busses and 
trucks designed to carry heavy loads, to compel manufacturers to purchase axles and axle 
forgings from defendant, in violation of the Sherman Act, enjoins defendant from con- 
ditioning or adhering to any agreement conditioning any patent licensee upon the purchase 
of any article or service from defendant or from any designated source. Defendant is 
required to grant to any applicant a non-exclusive license to manufacture, use and sell the 


patented articles, at a reasonable, non-discriminatory royalty. 
f See the Sherman Act annotations, Vol. 1, J 1270.401, 1530.50, 1590. See also comment 


at J 54,084. 


For plaintiff: John C. Lehr, United States Attorney, Detroit, Michigan; Tom C. Clark, 
Wendell Berge, Herbert A. Bermon, John S. James, George B. Haddock; Strouch & Hoff- 


man, Washington, D. C. 


For defendant: Miller, Canfield, Paddock & Stone, Detroit, Michigan; John Price 


Wetherill, Washington, D. C. 
FINAL JUDGMENT 


The complainant, the United Stdtes of 
America, having filed its complaint herein 
on March 25, 1946 the defendant having 
appeared and filed its answer to such com- 
plaint, denying the susbtantive allegations 
thereof, the parties hereto by their respec- 
tive attorneys herein having severally con- 
sented to the entry of this final judgment 
without trial or adjudication of any issue 
of fact or law herein and without admission 
by any party in respect to any such issue: 


NOW, THEREFORE, before any testi- 
mony has been taken herein, and without 
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trial or adjudication of any issue of fact or 
law herein, and upon the consent of all the 
parties hereto, it is hereby 
ORDERED, ADJUDGED AND DE- 
CREED 
I 


[Jurisdiction of Court] 


That this Court has jurisdiction of the 
subject matter herein and of the parties 
hereto; that the complaint states a cause 
of action against the defendants under the 
act of Congress of July 2, 1890, c. 647, 26 
Stat. 209, entitled “An Act to Protect Trade 
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and Commerce Against Unlawful Restraints 
and Monopolies” and acts amendatory there- 
of and supplemental thereto. 


II 


As used in this judgment, the following 
terms have the meanings assigned respec- 
tively to them below: 

(a) “Multiwheel unit” signifies an assem- 
bly of or any portion of an assembly of two 
tandam sets of transversely aligned wheels 
closely associated with other mechanisms to 
support a portion of the vehicle frame or 
load and thus form a part of a multiwheel 
road vehicle. 

(b) “Patent” or “patent application” shall 
include continuations, renewals, reissues or 
divisions of any such patent or patent appli- 
cation. ; 


IT] 


[Collection of Royalties, Tying 
Agreements Enjoined| 


The defendant, and each of its officers, 
directors, agents, employees, attorneys, suc- 
cessors, subsidiaries and assigns, and each 
person acting or claiming to act under, 
through or for them or any of them, is 
enjoined and restrained from: 


(a) Instituting or threatening to institute, 
Or maintaining any suit, counterclaim or 
proceeding, judicial or administrative, for 
infringement or to realize or collect charges, 
damages, compensation or royalties alleged 
to have accrued prior to the date of the 
entry of this judgment under or on account 
of either (1) any of the United States 
Letters Patent listed in, or issued on any 
application listed in, Schedule A, attached 
hereto and made a part hereof, or under 
or on account of (2) any foreign patent 
corresponding to any United States Letters 
Patent or application listed in Schedule A, 
where such suit, counterclaim or proceeding 
under the foreign patent is based on the use 
or sale in, or the importation into, a foreign 
country of a product made in the United 
States. 

(b) Conditioning or requiring any other 
person to condition, directly or indirectly, 
any license or immunity express or implied 
to practice any invention relating to multi- 
wheel units or parts used therein claimed 
in any United States patent by the tying of 
any license or immunity under such patent 
to the purchase or securing of any service 
or part, product, or article from or through 
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the defendant or from or through any par- 
ticular or designated source. 

(c) Discriminating or requiring any other 
person to discriminate, directly or indirectly, 
in the granting of any license or immunity 
express or implied to practice any invention 
claimed in any United States patent relating 
to multiwheel units or parts used therein 
upon the basis of whether any service or 
part, product or article is purchased or 
secured from or through the defendant or 
from or through any particular or desig- 
nated source. 

(d) Adhering to, carrying out, maintaining, 
enforcing, furthering, performing or renew- 
ing, directly or indirectly, the agreements 
listed in Schedule B, or any agreement 
which conditions any license or immunity 
under the patents, and patents issued on 
applications for patents, listed in Schedule 
A, upon the purchase or securing of parts, 
products, articles or services from the de- 
fendant or from or through any particular 
or designated source. 


IV 


[Defendants Required to Grant Licenses 
at Reasonable Royalties] 


The defendant, and each of its officers, 
directors, agents, employees, attorneys, suc- 
cessors, subsidiaries and assigns, and any 
person acting or claiming to act under, 
through or for them or any of them, insofar 
and to the extent that they or any of them 
now have or may acquire the right or 
power to do so, shall grant to any appli- 
cant making written request therefor a non- 
exclusive license, sub-license, or immunity, 
to manufacture, use and sell under any one 
or more of the United States Letters Pat- 
ent and the patents issued upon applications 
for United States Letters Patent, the patent 
numbers and application numbers of which 
are listed in Schedule A attached hereto 
and made a part hereof without any con- 
dition or restriction whatsoever, except that. 
a reasonable non-discriminatory royalty may 
be charged and collected, and where such 
royalty is charged provision may be made 
for a verified statement of the basis for the 
royalty due and payable and the amount of 
royalty due and payable, and for the inspec- 
tion of the books and records of the licensee 
by an independent auditor who may report 
to the defendant licenser the basis for the 
royalty due and payable and the amount of 
royalty due and no other information. The 
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defendant shall include in each such license, 
sub-license or immunity, a non-exclusive 
grant of immunity from suit under any for- 
eign patents or patents issued on foreign 
applications for patents, corresponding to 
the United States Letters Patent or appli- 
cations for patents listed in Schedule A to 
import into and sell or use and to have 
imported, sold or used in any country prod- 
ucts made in the United States. 


Vv 
[Access to Records of Defendant] 


For the purpose of securing compliance 
with this judgment authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General, or 
an Assistant Attorney General, be permitted, 
subject to any legally recognized privilege, 
(1) upon reasonable notice to the defendant, 
access, during the office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of such defendant, relating 
to any matters contained in this judgment, 
and (2) without restraint or interference 
from the defendant, to interview officers or 
employees of the defendant, who may have 
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counsel present, regarding any such matters, 
and upon such request said defendant shall 
submit such reports with respect to the 
disposition and licensing of patents relating 
to multiwheel units or parts used therein 
as may from time to time be appropriate 
for the purpose of enforcement of this judg- 
ment; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representatives of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this judgment in which the United States 
is a party or as otherwise required by law. 


VI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification or termination 
of any of the provisions thereof or the en- 
forcement of compliance therewith and for 
the punishment of violations thereof. 


[1 57,604] Opinion of the Attorney General of Colorado. 


Addressed to the Honorable Walter F. Morrison, Secretary of State, Denver, Colo- 
rado, by Attorney General H. Lawrence Hinkley, May 1, 1947. 


In the absence of a statute on the matter it is not within the power of the Secretary 
of State to enforce Fair Trade Contracts entered into pursuant to the Fair Trade Act. 


See the Colorado Fair Trade Act, Vol. 2, J 8084. 


[Question] 


This in reply to your letter of April 30, 
1947 in which you request an opinion con- 
cerning Chapter 146, Session Laws of Colo- 
rado, 1937, the same being known as the 
“Fair Trade Act.” You ask: “Is it within 
the power and duty of the Secretary of 
State to enforce such Fair Trade Contracts, 
which contracts are made to wholesalers 
and wholesalers to the retailers that such 
merchandise can be sold at certain super- 
vised cost?” 


[Provision Involved] 


Section 4 of said Chapter 146 provides 
as follows: 

“Wilfully and knowingly advertising, 

offering for sale or selling any commodity 


at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of this Act, whether the person 
so advertising, offering for sale or selling 
is or is not a party to such contract, is 
unfair competition and is actionable at 
the suit of any person damaged thereby.” 
(Italics supplied.) 


[No Delegation of Authority to 
Enforce Contracts] 


Our search of Chapter 146 fails to reveal 
a delegation of power or authority to the 
Secretary of State to enforce contracts with- 
in the purview of the “Fair Trade Act.” In 
the absence of a statute on the matter, we 
are of the opinion that the Secretary of State 
does not have such power or authority. 
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[1 57,605] Opinion of the Attorney General of Colorado. 


Addressed to the Honorable Walter F. Morrison, Secretary of State, Denver, Colo- 
rado, by Attorney General H. Lawrence Hinkley, May 19, 1947. 


An opinion of the Attorney General of Colorado supplements the opinion reported at 
157,604 by directing attention to a Colorado statute which designates as an unlawful act, 
for which the Secretary of State has authority to suspend or revoke licenses, the sale of 
liquors at less than the price fixed by any contract entered into pursuant to the provisions 


of the Fair Trade Act. 


See the Colorado Fair Trade Act, Vol. 2, { 8084. 


[Supplemental Opinion] 


Pursuant to our telephone conversation, 
I am submitting herewith a supplemental 
opinion to that given under date of May l, 
1947, relative to your duties under the “Fair 
Trade Act” as the act appears in Chapter 
146, Session Laws of Colorado 1937. 


[Colorado Statute] 


Attention is directed to an act passed in 
1941 which amends Section 17, Chapter 89, 
Colorado Statutes Annotated 1935 by add- 
ing thereto a new subsection which reads 
as follows: 


“(t) To wilfully and knowingly adver- 
tise or offer for sale or sell any malt 
liquors, vinous liquors, spirituous liquors 
and alcoholic beverages whether the per- 
son so advertising, offering for sale or 
selling is or is not a party to such con- 


tract, at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of the Fair Trade Act, the 
same being Chapter 146, Session Laws 
of Colorado, 1937.” 
Thus a new provision. was added to the 
unlawful acts which are set forth in said 
Section 17. 


[Secretary May Suspend or Revoke Licenses] 


The authority of the Secretary of State 
to suspend or revoke, as provided in Section 
20, Chapter 89, Colorado Statutes Anno- 
tated 1935, as amended by Chapter 159, 
Session Laws of Colorado, 1941 and Section 
24, Chapter 89, Colorado Statutes Anno- 
tated 1935, for an unlawful act designated 
by Section 17 would clearly include the 
unlawful act prescribed by subsection (t) 
which is a part of said Section 17. 


[57,606] Callaghan & Company v. Federal Trade Commission. The Frank Shepard 
Company v. Federal Trade Commission. West Publishing Company, The American Law 
Book Company, Edward Thompson Company, Vernon Law Book Company, Washington 
Law Book Company, Burdette Smith Company and James R. Spillane v. Federal Trade 
Commission, 


In the United States Circuit Court of Appeals for the Second Circuit. Nos. 38, 39, 
and 40. October Term, 1946. Decided August 19, 1947, Docket Nos. 19399, 19400 and 19401. 


Petitions consolidated for hearing to set aside a cease and desist order of the Federal 
Trade Commission. Order modified and enforced. 


A Federal Trade Commission order based upon a combination or conspiracy by 
several publishing houses to fix prices for law books and other legal publications is affirmed, 
where there is substantial evidence that respondents established discounts, terms, or con- 
ditions of sale for law books and related legal publications; maintained or adhered to the 
selling price, terms and conditions of sale of law books and related publications fixed and 
established by the respondent who publishes such books; held meetings and discussions 
among themselves concerning bids and price quotations in advance of the submission of 
such bids or price quotations to purchasing officials of the Federal Government or to 
awarding authorities of other governmental units or subdivisions or to any buyer of law 
books and related legal publications; established the rates of allowances to be made, used 
and applied on books and other publications received in trade, or fixing and maintaining 
the prices, terms and conditions of sale governing the resale of such law books and related 
legal publications taken in trade; etc. This order cannot be considered vague and uncertain. 
The order does not forbid anything not the result of concerted planning and makes abund- 
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antly clear what may not be done by way of agreement to fix prices and discounts and to 
stifle competition. 


However, the order is to be modified as to the respondent publisher of citators exclu- 
sively. It does not sell any books published by others. It alone fixed the prices of its own 
publications and, although its president was active as the president of a law book publishers 
association and it was a member, it participated in carrying out no agreement as to busi- 
ness methods except to follow in concert with the others the same practice as to allowable 
discounts which it has established for itself. The order is modified to apply to this peti- 


tioner only to the extent that it forbids agreement as to allowable discounts. 
Modifying Federal Trade Commission cease and desist order in Dkt, 4526. 
See Federal Trade Commission Act annotations, Vol. 2, ] 6125.508, 6380.63. 


For petitioner Callaghan & Company: Isham, Lincoln & Beale, Cyrus H. Adams and 
Justin A. Stanley (Chicago, Ill.) William M. Sperry 2nd (New York City). 


For petitioner The Frank Shepard Company: Sullivan & Cromwell. Arthur H. Dean 


and Howard T. Milman, of counsel. 


For petitioners West Publishing Company, The American Law Book Company, 
Edward Thompson Company, Vernon Law Book Company, Washington Law Book Com- 
pany, Burdette Smith Company and James R. Spillane Company: Lundgren, Bartels & 


Lincoln. 
W. T. Kelley, General Counsel. 


Walter B. Wooden, Associate General Counsel. 


K. E. Steinhauer, Special Attorney for Federal Trade Commission. 


Before Aucustus N. HAnpb, CHASE, and FRANK, Circuit Judges. 


[Petition for Review] 


The petitioners have presented for review, 
and are seeking to have set aside, an order 
duly entered against them by the Federal 
Trade Commission. They are Callaghan 
& Company who filed a separate petition; 
The Frank Shepard Company who also filed 
a separate petition; and West Publishing 
Company, The American Law Book Com- 
pany, Edward Thompson Company, Vernon 
Law Book Company, Washington Law 
Book Company, Burdette Company and 
James R. Spillane who filed a joint petition. 
The petitions, which were consolidated for 
hearing and heard upon a consolidated 
record of the proceedings below, question 
the sufficiency of the proof to support the 
order; the competency of some of the evi- 
dence; and the language of the order on the 
ground that what is required of them is not 
stated with adequate clarity and precision. 


[Text of Final Order} 


The Commission, having twice modified 
its original order, entered on August 23, 
1944, the following as its final order: 

Ir 1S ORDERED that the respondents 

American Association of Law Book Pub- 

lishers, an unincorporated association; 
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The American Law Book Company, a 
corporation, The W. H. Anderson Com- 
pany, a corporation; Baker, Voorhis and 
Company, a corporation; Bancroft-Whitney 
Company, a corporation; Matthew Bender 
and Company, Inc., a corporation; Bender- 
Moss Company, a corporation; Clark 
Boardman Company, Ltd., a corporation; 
Bobbs-Merrill Company, a corporation; 
John Byrne and Company, a corpora- 
tion; Dennis and Company, Inc., a cor- 
poration; The MHarrison Company, a 
corporation; The Lawyers Co-Operative 
Publishing Company, a corporation; Little, 
Brown and Company, a corporation; The 
Michie Company, a corporation; National 
Law Books Company, a corporation; Pub- 
lic Utilities Reports, Inc. a corporation; 
The Frank Shepard Company, a corpora- 
tion; Burdette Smith Company, a cor- 
poration; Soney and Sage Company, a 
corporation; Thomas Law Book Com- 
pany, a corporation; Edward Thompson 
Company, a corporation; Vernon Law 
Book Company, a corporation; Washing- 
ton Law Book Company, a corporation; 
West Publishing Company, a corpora- 
tion; Williamson Law Book Company, a 
corporation; Callaghan & Company, a cor- 
poration; and Fallon Law Book Com- 
pany, a corporation, and their respective 
officers, agents, representatives, and em- 
ployees, in connection with the offering 
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for sale, sale, and distribution of law 
books and related legal publications in 
commerce as “commerce” is defined in 
the Federal Trade Commission Act, do 
forthwith cease and desist from entering 
into, continuing, cooperating in, or carry- 
ing out, or directing, instigating, or co- 
operating in, any planned common course 
of action, mutual agreement, understand- 
ing, combination, or conspiracy between 
and among any two or more of said re- 
spondents or between any one or more of 
said respondents and others not parties 
hereto to do or perform any of the follow- 
ing acts or practices: 

1. Establishing, fixing, or maintaining 
discounts, terms, or conditions of sale for 
law books and related legal publications 
or adhering to or promising to adhere 
to the discounts, terms, or conditions of 
sale so fixed. 

2. Maintaining or adhering to the sell- 
ing price, terms, and conditions of sale 
of law books and related publications 
fixed and established by the respondent 
who publishes such books. 

3. Holding or participating in any 
meeting, discussion, or exchange of infor- 
mation among themselves or under the 
auspices of the respondent American 
Association of Law Book Publishers or 
any other medium or agency concerning 
proposed or future discounts, terms, or 
conditions of sale or concerning bids and 
price quotations in advance of the sub- 
mission of such bids or price quotations 
to purchasing officials of the Federal Gov- 
ernment or to awarding authorities of 
other governmental units or subdivisions 
or to any buyer of law books and related 
legal publications. 

4. Arriving at the amount of any bid 
or the discount, terms, or conditions of 
sale to be submitted to purchasing of- 
ficials of the Federal Government, to 
awarding authorities of other govern- 
mental units or subdivisions, or to any 
buyer of law books and related legal pub- 
lications through agreement, understand- 
ing, or collusion with other bidders. 

5. Establishing, fixing, or maintaining 
the rates of allowances to be made, used, 
and applied on books and other publica- 
tions received in trade, or fixing and main- 
taining the prices, terms, or conditions of 
sale governing the resale of such law 
books and related legal publications taken 
in trade. : 

6. Jointly or cooperatively inducing or 
promoting adherence to, or attempting to 
induce or promote adherence to, agreements 
and understandings relative to the sale and 
distribution of law books and related legal 
publications by interchange of corre- 
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spondence, by personal contact with one 
another individually or in groups, or by 
policing the bids or sales transactions of 
respondent members through the re- 
spondent Association or otherwise. 

7. Employing or utilizing any of the 
actual practices specifically prohibited 
herein as a means or instrumentality of 
otherwise restricting, restraining, or 
eliminating competition in the sale and 
distribution of law books and related legal 
publications, 

8. Employing or utilizing American 
Association of Law Book Publishers or 
any other medium or central agency as 
an instrument, vehicle, or aid in perform- 
ing or doing any of the acts and practices 
prohibited by this order. 


It appearing to the Commission that 
the record herein does not directly and 
specifically raise any issue of the legality 
of joint publication ventures and that it 
is not necessary to determine any such 
issue in the present proceeding, IT Is 
THEREFOR FURTHER ORDERED that the order 
to cease and desist herein shall not be 
construed as prohibiting joint publishers 
of any specific law book, set of law books 
or related legal publication, from engag- 
ing in the cooperative activities otherwise 
prohibited by this order, provided that 
such activities are pursued in good faith 
and solely with respect to publishing and 
selling such jointly published law book, 
set of law books, or related legal publica- 
tions in the usual and ordinary course of 
business and are not used for the purpose 
of evading the terms of the order. By 
this action the Commission does not now 
pass upon the legality or illegality of joint 
publication ventures as such, and this ac- 
tion is without prejudice to the Commis- 
sion’s right to institute a new proceeding 
at any time with respect to the legality 
of such ventures. 

It IS FURTHER ORDERED that nothing 
herein contained shall be construed as 
prohibiting a parent corporation from 
directing the prices or terms at which any 
of its subsidiary corporations shall sell 
any law book or related legal publication 
published by the parent corporation or 
by any of its subsidiaries when such prices 
or terms have been arrived at by the par- 
ent corporation acting separately and in- 
dependently of any competitor of the par- 
ent corporation or of any of its subsidiary 
corporations. 

IT IS FURTHER ORDERED that nothing in 
this order is to be construed as prohibit- 
ing any of said corporate respondents 
from entering into such contracts or 
agreements relating to the maintenance of 
resale prices as are not prohibited by the 
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provisions of an Act entitled, “An Act 
to protect trade and commerce against 
unlawful restraints and monopolies,” ap- 
proved July 2, 1890 (the Sherman Act), 
as amended. 

IT IS FURTHER ORDERED that the complaint 
herein be, and it hereby is, dismissed as 
to George T. Bisel, an individual trading 
as George T, Bisel Company. 


[Conclusion] 


: This order was entered after the commis- 
sion had found facts and concluded as 


follows: 


Pursuant to the provisions of the Fed- 
eral Trade Commission Act, the Federal 
Trade Commission on June 30, 1941, 
issued and subsequently served its com- 
plaint in this proceeding upon the re- 
spondents named in the caption hereof, 
charging them with the use of unfair acts 
and practices and unfair methods of com- 
petition in commerce in violation of the 
provisions of said Act. After the issu- 
ance of said complaint and the filing of 
respondents’ answers thereto, a stipulation 
as to the facts and a supplemental stipu- 
lation as to the facts were entered into 
between W. T. Kelley, Chief Counsel for 
the Federal Trade Commission, and the 
following corporate respondents; The W. 
H. Anderson Company; Baker, Voorhis 
and Company, Bancroft-Whitney Com- 
pany; Matthew Bender and Company, 
Inc.; Bender-Moss Company; Clark Board- 
man Company, Ltd.; Bobbs-Merrill Com- 
pany; John Byrne and Company; Dennis 
and Company, Inc.; The Harrison Com- 
pany; The Lawyers Co-Operative Pub- 
lishing Company; Little, Brown and 
Company; The Michie Company; National 
Law Book Company; Public Utilities 
Reports, Inc.; Soney and Sage Company; 
Thomas Law Book Company; William- 
son Law Book Company; and Fallon Law 
Book Company, whereby it was stipulated 
and agreed that, subject to the approval 
of the Commission, the statement of facts 
contained in said stipulation and supple- 
mental stipulation may be taken as the 
facts in this proceeding and in lieu of 
testimony in support of the charges stated 
in the complaint and in opposition thereto, 
and that the Commission may proceed 
upon said statement of facts to make its 
report, stating its findings as to the facts 
and its conclusion based thereon, and 
enter its order disposing of the proceeding 
without the presentation of further testi- 
mony, argument, filing of briefs, or other 
intervening procedure. 


Thereafter, hearings were held in this 
matter, at which time testimony and other 
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evidence were introduced in support of 
and in opposition to the allegations of the 
complaint as to the respondents. Amer- 
ican Association of Law Book Publishers, 
an unincorporated association, and its 
officers James R. Spillane, president, 
Clifford W. Mueller, vice president, 
Richard Reiner, treasurer, and R. Walter 
White, secretary; and The American Law. 
Book Company; George T. Bisel, an in- 
dividual trading as George T. Bisel Com- 
pany; The Frank Shepard Company; 
Burdette Smith Company; Edward Thomp- 
son Company; Vernon Law Book Com- 
pany; Washington Law Book Company; 
West Publishing Company; and Callaghan 
& Company, before a trial examiner of 
the Commission theretofore <duly desig- 
nated by it, and said testimony and other 
evidence were duly recorded and filed in 
the office of the Commission. 


Thereafter, this proceeding regularly 
came on for final hearing before the Com- 
mission on said complaint, answers 
thereto, stipulation and supplemental . 
stipulation as to the facts executed by ~ 
certain of the respondents (such stipula- | 
tions having been approved, accepted, and . 
filed), testimony and other evidence, re- 
port of the trial examiner upon the evi- 
dence and exceptions filed thereto, briefs 
in support of the complaint and in op- 
position thereto, and oral argument of 
counsel; and the Commission, having duly 
considered the matter and being now fully 
advised in the premises, finds that this 
proceeding is in the interest of the public 
and makes this its findings as to the facts 
and its conclusion drawn therefrom; 


FINDINGS AS TO THE FACTS 


Paragraph One: Respondent American 
Association of Law Book Publishers 
(hereinafter referred to as “respondent 
Association”) is an unincorporated, vol- 
untary, nonprofit trade association, organ- 
ized to promote the mutual interests of its 
members. The membership of this Asso- 
ciation was composed of individuals, part- 
nerships, and corporations engaged in the 
publication of law books and related legal 
publications. Respondent Association was 
dissolved by motion adopted by its mem- 
bers on September 5, 1940. During the 
time of its existence the headquarters of 
the respondent Association were in the 
offices of its secretary R. Walter White, 
who was associated with respondent The 
Lawyers Co-Operative Publishing Com- 
pany, Rochester, New York. 

With the exception of the period from 
from September 1924 to September 1927, 
respondent R. Walter White was at all 
times secretary of respondent Association 
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until the date of its dissolution. The 
individual respondent James R. Spillane, 
Clifford W. Mueller, and Richard Reiner 
were president, vice president, and treas- 
urer, respectively, of respondent Associa- 
tion from September 1939 until dissolution 
of said Association on September 5, 1940. 


Paragraph Two: Respondent The Amer- 
ican Law Book Company is a New Jersey 
corporation, having its office and principal 
place of business at 272 Flatbush Avenue 
Extension, Brooklyn, New York. 

Respondent The W. H. Anderson Com- 
pany is an Ohio corporation, having its 
office and principal place of business at 
524 Main Street, Cincinnati, Ohio. 

Respondent Baker, Voorhis and Com- 
pany is a New York corporation, having 
its office and principal place of business 
at 119 Fulton Street, New York City. 

Respondent Brancroft-Whitney Com- 
pany is a California corporation, having 
its office and principal place of business 
at 200-214 McAllister Street, San Fran- 
cisco, California. 

Respondent Matthew Bender and Com- 
pany, Inc., is a New York corporation, 
having its office and principal place of 
business at 109 State Street, Albany, New 
York. 

Respondent Bender-Moss Company is 
a California corporation, having its office 
and principal place of business at 91 
McAllister Street, San Francisco, Cali- 
fornia. 

Respondent George T. Bisel was an in- 
dividual trading as George T. Bisel Com- 
pany, with his office and principal place 
of business at 724 Sansom Street, Phila- 
delphia, Pennsylvania. Said respondent 
George T. Bisel died on March 28, 1941, 
and answer on behalf of his estate was 
filed in this proceeding by the Pennsyl- 
vania Company for Insurance on Lives 
and Granting Annuities and Raymond M. 
Remick, executors and trustees under the 
will of George T. Bisel, deceased. 

Respondent Clark Boardman Company, 
Ltd., is a New York corporation having 
its office and principal place of business 
at 11 Park Place, New York City. 

Respondent Bobbs-Merrill Company is 
an Indiana corporation, having its office 
and principal place of business at 724 
North Meridian Avenue, Indianapolis, 
Indiana. 

Respondent John Byrne and Company 
is a District of Columbia corporation, 
having its office and principal place of 
business at 1324 Eye Street, N. W., Wash- 
ington, D. C. 

_ Respondent Dennis and Company, Inc., 
is a New York corporation, having its 


1 57,606 


Court Decisions 
Callaghan & Co. et al. v. FTC 


9-23-47 
Report 119 


office and principal place of business at 
269 Main Street, Buffalo, New York. 


Respondent The Harrison Company is 
a Georgia corporation, having its office 
and principal place of business at 141 
Spring Street, N. W., Atlanta, Georgia. 


Respondent The Lawyers Co-Operative 
Publishing Company is a New York cor- 
poration, having its office and principal 
place of business at Rochester, New York. 


Respondent Little, Brown and Company 
is a Massachusetts corporation, having 
its office and principal place of business 
at 34 Beacon Street, Boston, Massachu- 
setts. 

Respondent The Michie Company is a 
Virginia corporation, having its office and 
principal place of business at Charlottes- 
ville, Virginia. 

Respondent National Law Book Com- 
pany is a Maryland corporation, having 
its office and principal place of business 
at 1110—13th Street, N. W., Washing- 
ton? Dac: 

Respondent Public Utilities Reports, 
Inc., is a Delaware corporation, having its 
office and principal place of business at 
1329 E Street, N. W., Washington, D. C. 

Respondent The Frank Shepard Com- 
pany is a New York corporation, having 
its office and principal place of business 
at 76-88 LaFayette Street, New York 
City. 

Respondent Burdette Smith Company 
is an Jllinois corporation, having its office 
and principal place of business at 111] 
West Washington Street, Chicago, Illinois. 


Respondent Soney and Sage Company 
is a New Jersey corporation, having its 
office and principal place of business at 
71 Clinton Street, Newark, New Jersey. 


Respondent Thomas Law Book Com- 
pany is a Missouri corporation, having its 
office and principal place of business at 
209 North Third. Street, St. Louis, Mis- 
souri. 


Respondent Edward Thompson Com- 
pany is a New York corporation, having 
its office and principal place of business at 
141 Willoughby Street, Brooklyn, New 
York. 

Respondent Vernon Law Book Com- 
pany is a Missouri corporation, having its 
office and principal place of business at 915 
Grand Avenue, Kansas City, Missouri. 

Respondent Washington Law Book 
Company is a Delaware corporation, hav- 
ing its office and principal place of business 
at 810 Thirteenth Street, N. W., Wash- 
ington, D. C. 

_ Respondent West Publishing Company 
is a Minnesota corporation, having its 


Copyright 1947, Commerce Clearing House, Inc. 


9-23-47 
Report 119 


office and principal place of business at 50 
West Kellogg Boulevard, St. Paul, Min- 
nesota. 


Respondent Williamson Law Book Com- 
pany is a New York corporation, having 
its office and principal place of business at 
51 State Street, Rochester, New York. 


Respondent Callaghan & Company is an 
Illinois corporation, having its principal 
office and place of business at 401 East 
Ohio Street, Chicago, Illinois. 


Respondent Fallon Law Book Company 
is a New York corporation, having its 
office and principal place of business at 292 
Broadway, New York, New York. 


The above named respondents are all 
publishers of law books and related legal 
publications and constituted the entire mem- 
bership of respondent Association, except 
for the periods of time hereinafter de- 
scribed. For convenience, the above-named 
respondents are hereinafter referred to as 
“respondent members.” 


Paragraph Three: As of October 1, 
1924, the membership of respondent As- 
sociation was composed of all of the re- 
spondent members hereinbefore named 
except George T. Bisel Company and Bur- 
dette Smith Company, which were accept- 
ed to membership in November 1924; The 
Michie Company and Fallon Law Book 
Company accepted in July 1925; William- 
son Law Book Company accepted Febru- 
ary 18, 1926; Public Utilities Reports, Inc., 
accepted August 21, 1933; National Law 
Book Company accepted September 11, 
1934; Dennis and Company, Inc., accepted 
September 20, 1935; and Washington Law 
Book Company accepted July 15, 1937. 
Respondent Callaghan & Company re- 
signed from respondent Association No- 
vember 26, 1924, was reinstated September 
13, 1926, and again resigned October 14, 
1933. Respondent Fallon Law Book 
Company resigned from respondent Asso- 
ciation November 8, 1938. There were 
several other publishers who were mem- 
bers of respondent Association for only 
a short period of time who either resigned 
or discontinued business. These latter 
publishers were not included as respond- 
ents in this proceeding. 


Paragraph Four: All of the respondent 
members are engaged in the business of 
compiling, publishing, selling, and distrib- 
uting textbooks, treaties, legal reference 
books, official reports of court decisions in 
state and federal courts, codes, digests, 
annotations of codes, and other legal publi- 
cations. With a few exceptions each re- 
spondent member sells its own publica- 
tions and sells and distributes publications 
of the other respondent members. Excep- 
tions to this general rule are that The 
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American Law Book Company sells its 
publication Corpus Juris and its publica- 
tion Corpus Juris Secundum exclusively 
itself. The Lawyers Co-Operative Pub- 
lishing Company and West Publishing 
Company sell their publications exclusive- 
ly through their own sales forces. These 
three respondents, however, do sell and 
distribute books of other respondents. 
The Frank Shepard Company publishes 
sets of citations for decisions of the United 
States Supreme Court, federal, district and 
circuit courts, and various state courts with 
the exception of Mississippi and Nebraska, 
and does not sell publications of the other 
respondents or sell its publications through 
the other respondents, 


The West Publishing Company is the 
largest publisher of law books in the 
United States and owns the controlling in- 
terest in the following respondents: Ver- 
non Law Book Company, The American 
Law Book Company, Edward Thompson 
Company, Burdette Smith Company, and 
Washington Law Book Company, having 
purchased the majority of the stock of the 
Vernon Law Book Company in 1911, The 
American Law Book Company in 1930, 
Edward Thompson Company in 1935, and 
the Burdette Smith Company in 1935. The 
Washington Law Book Company was in- 
corporated in 1935 as a subsidiary of re- 
spondent West Publishing Company. 

The Lawyers Co-Operative Publishing 
Company owns the majority stock interest 
in the following named respondents: Ba- 
ker, Voorhis and Company, Bender-Moss 
Company, and Bancroft-Whitney Com- 
pany. 

Callaghan & Company, since 1934, has 
owned the controlling interest in the capi- 
tal stock of John Byrne and Company. 


Paragraph Five: In the course and con- 
duct of their respective businesses, re- 
spondent members cause their publications, 
when sold, to be transported from their 
respective places of business to the vari- 
ous purchasers thereof located in the 
various states of the United States other 
than the states in which their respective 
shipments originate. Said respondent 
members maintain, and at all times men- 
tioned herein have maintained, a course of 
trade in said law books and related legal 

ublications in commerce among and be- 
tween the various states of the United 
States and in the District of Columbia. 


Paragraph Six: In 1923 and prior 
thereto, price cutting was more or less 
prevalent in the law-book industry. On 
September 25, 1923, a meeting was held at 
the offices of The Lawyers Co-Operative 
Publishing Company in New York, New 
York, to consider the conditions in the in- 
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dustry. At this meeting the following re- 
spondent members were present: Vernon 
Law Book Company, West Publishing 
Company, Thomas Law Book Company, 
Bobbs-Merrill Company, the W. H. An- 
derson Company, Edward Thompson 
Company, Baker, Voorhis and Company, 
Little, Brown and Company, Bancroft- 
Whitney Company, Bender-Moss Com- 
pany and The Lawyers Co-Operative 
Publishing Company. At this meeting a 
number of topics were discussed, among 
which were protection of a publisher 
against competition from work ona similar 
subject, the practice of trading for an old 
edition of a textbook when a new edition 
is announced, maintenance of list prices, 
discounts to the trade, basis of determin- 
ing royalties, soliciting approval orders 
from attorneys, disposition of overstock of 
textbooks, and uniformity of size of ad- 
vertising circulars. 


At this meeting, motion was unanimous- 
ly adopted that it was the consensus of 
opinion of the representatives present that 
the maximum discount to libraries from 
October 1, 1923, to January 1, 1925, be 10 
per cent. As there was a variance as to 
the cash discounts allowed by the various 
members present, further discussion was 
continued until the next meeting. A fur- 
ther motion was unanimously carried that 
any house cutting prices should not be 
sold books. Respondent Association was 
formed at this meeting, to be known as the 
‘American Association of Law Book Pub- 
lishers,’ which was to meet annually on 
the third Tuesday in September. 

At the next meeting of the respondent 
Association, held September 30, 1924, dis- 
counts to libraries were discussed, and it 
was the consensus of opinion that libraries 
were entitled to a discount of not to exceed 
10 percent. Cash discounts were dis- 
cussed at this meeting but no decision ar- 
rived at. 

The question of library discounts was 
further discussed at the meeting held in 
September 1929, and respondent members 
agreed to discontinue entirely the discount 
of 10 percent to libraries and public insti- 
tutions. This is indicated by the fact that 
subsequent to said meeting West Publish- 
ing Company, Vernon Law Book Com- 
pany, The W. H. Anderson Company, 
Little, Brown and Company, Matthew 
Bender and Company, Inc., Bobbs-Mer- 
rill Company, The Harrison Company, 
and John Byrne and Company issued no- 
tices to the trade that discounts to li- 
braries had been discontinued except the 
cash discount of 6 per cent allowed to all 
purchasers. 


Paragraph Seven: At the next meeting 
of the respondent Association, held in Sep- 


q@ 57,606 


Court Decisions 
Callaghan & Co. et al. v. FTC 


9-23-47 
Report 119 


tember 1930, a general discussion was held 
as to the desirability of making the cash 
discounts uniform, which was referred to 
a committee. This committee reported 
that most houses were giving a cash dis- 
count on $40 or more and that discounts 
varied from 5 percent to 8 percent for cash, 
and recommended that the respondent 
members work out a uniform maximum 
discount. Motion was carried that the 
report of the committee be sent to each 
respondent member for study during the 
coming year. 


At the meeting of respondent Associa- 
tion held September 24 and 25, 1931, the 
committee appointed to investigate cash 
discounts reported that it thought it would 
be for the best interests of the general 
publishers to give a 6 percent discount for 
cash within 30 days from date of invoice 
on total purchase of $40 or over and that 
maximum approval period on books be set 
at 10 days. 


The following month The Lawyers Co- 
Operative Publishing Company wrote Cal- 
laghan & Company and Clark Boardman 
Company, Ltd., advising them as to its 
policy of cash discount, which conformed 
to the recommendations of the committee. 
During the same month, West Publishing 
Company sent notice to the trade setting 
out a cash discount of 6 percent on amounts 
of $40 or over, which likewise conformed 
with the recommendations of the commit- 
tee. 


This cash discount was adopted and fol- 
lowed by all of the respondent members 
from the time of the 1931 meeting until 
the early part of 1934, when the required 
amount of the order was reduced from $40 
to $35 at the instance of respondent The 
Frank Shepard Company to conform with 
the usual amount received on sales of its 
Citators. This schedule of discounts as 
modified was followed by all the respond- 
ent members of the Association and is still 
in force and effect. 


Paragraph Eight: The respondent mem- 
bers also entered into agreements among 
themselves and through the respondent 
Association to establish uniform discounts 
on bids to the United States Government 
and to make such bids identical. In this 
connection and for the purpose of assuring 
that identical bids be made, respondent 
members from time to time exchanged in- 
formation relative to proposed bids to be 
made to the Federal Government. 


In endeavoring to reach an agreement 
which would establish uniform discounts 
on bids and uniform bids to the United 
States Government, the respondent mem- 
bers encountered some difficulties, due to 
the fact that while they had agreed upon a 


Copyright 1947, Commerce Clearing House, Inc. 


9-23-47 
Report 119 


cash discount of 6 percent payable in 30 
days to purchasers generally, the Federal 
Government in most instances did not pay 
Invoices within the 30-day period, and the 
question arose as to whether or not the 
cash discount should be refused the United 
States Government when payment of in- 
voice was not made within 30 days. The 
West Publishing Company took the initia- 
tive on this on May 26, 1931, when it sent 
out a notice to the trade that it would quote 
the Department of Justice on Hughes Fed- 
eral Practice a discount of 6 percent on 
$40 or over, provided cash in full was 
paid within 30 days, stating: 

“This information is being sent to you 
because of the fact that you may wish to 
make bid uniform with ours.” 


At the September 1933 meeting of re- 
spondent Association the cash discount to 
the Government and method of bidding 
were clarified and immediately thereafter, 
on November 3, 1933, The Lawyers Co- 
Operative Publishing Company wrote 
Dennis and Company, Inc., with copy to 
Matthew Bender and Company, Inc., 

«stating: 

“At the annual convention of the Law 
Book Publishers held in Chicago, the ques- 
tion was raised concerning the technique 
to be observed in submitting bids for law 


books to the government. 
* * K KR 


“Tt was agreed at the Convention that 
hereafter in submitting bids to the govern- 
ment, all books would be shown on the 
bidding list at list price. Then, in connec- 
tion with the bid or at the bottom of each 
sheet, will appear the memorandum: ‘Any 
order amounting to $40.00 or over is sub- 
ject to 6% discount for cash.’ 


“We hope you will find it agreeable to 
join with the others in following this uni- 
form technique in order that none may 
have any unfair advantage over the 
others.” 


Paragraph Nine: In 1933 the members 
of respondent Association had under con- 
sideration the formulation of a code under 
the National Industrial Recovery Act. 
They did not wish to join the general code 
for publishers, but instead, presented a 
code limited to the law book publishing in- 
dustry. This code was never accepted 
during the existence of the National Indus- 
trial Recovery Act. During the time, how- 
ever, that these negotiations were taking 
place a code committee appointed by the 
respondent members, from time to time 
made suggestions with reference to dis- 
counts and at first recommended reduc- 
ing the cash discount from 6 percent to 5 
percent. This, however, was never ac- 
cepted by the respondent members, and in 
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the codé submitted on April 23, 1934, to 
the Deputy Administrator of the NRA, it 
was provided that quotations should be at 
net list price and that no trade discount 
should be extended to any dealer who did 
not comply with this condition, and that 
the cash discount should not exceed 6 per- 
cent, payable in 30 days, on amounts of $35 
or more. 


On May 31, 1934, the respondent Asso- 
ciation sent out a notice over the signature 
of John T. Bender, president, and R. Wal- 
ter White, Secretary, with reference to the 
provisions of the revised Law Book Code 
on cash discounts, showing 6 percent cash 
discount on purchases of $35 or more, with 
the exception that the 30-day stipulation 
might be omitted on any bids to the 
United States Government. - 


The officers of respondent Association, 
following the issuance of the above notice, 
then insisted upon the wording of the pro- 
visions of the code being strictly followed 
in making bids to the United States Gov- 
ernment. On June 18, 1934 R. Walter 
White, Secretary of respondent Associa- 
tion, wrote John Byrne and Company, ob- 
jecting to the dropping of the work “cash” 
and calling attention to the copy of letters 
sent out to members of the Association 
the latter part of May containing the state- 
ment: 


“A cash discount of not more than 6% 
may be offered on purchases of $35.00 or 
more (not $40.00 as heretofore), and pro- 
vided payment is made with order, or 
within 30 days from date of invoice. 


“The only exception is that the thirty 
day stipulation may be omitted from any 
Bids to the United States Government.” 


On August 23, 1934, John T. Bender, 
president of respondent Association, wrote 
John Byrne and Company with reference 
to discrepancies in bids to the Government, 
stating: 

“As President of the Association, I have 
been requested to see that we, at the next 
Convention, take such action as will stand- 
ardize the methods of bidding to the Goy- 
ernment.” 


However, the respondent members did 
not standardize the method of bidding to 
the Government at the next meeting of re- 
spondent Association because they became 
concerned about the legality of this meth- 
od of standardization, as is indicated by 
statement in letter of October 19, 1934, 
from Baker, Voorhis and Company to 
Bobbs-Merrill Company, as follows: 

“The problem of government bidding 
was intentionally kept off the program at 
the suggestion of our legal advisor. We do 
not have any code yet so we must still be 
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careful that we do not run afoul of the 
Sherman Act.” 


Instead, standardization was accom- 
plished by having the secretary of respond- 
ent Association discuss the matter of 
Government bids with the respondent 
members, and thereafter, on January 10, 
1935, the respondent Association issued a 
notice to his members reading as follows: 


“Your Code Committee, after carefully 
canvassing the situation, and in order to pre- 
vent uncertainty in the matter of Federal 
Government Bids, recommends that in bid- 
ding on Federal Government orders the 
retail selling price on Text-Books should 
be stated (do not figure and deduct any 
discount). 


“At the end of the Bid should appear the 
following: 


“Any order amounting to $35.00, and 
over, subject to a 6% discount.” 


Apparently this finally settled the meth- 
od of bidding to the Government, since 
from that time, with the exception of minor 
individual variations, the method suggest- 
ed was followed by all the respondent 
members. 


Paragraph Ten: At the meeting held 
on September 19, 1935, the question came 
up as to whether the members of respond- 
ent Association should continue to operate 
under the code, since the National Indus- 
trial Recovery Act had been declared un- 
constitutional, and it was agreed that the 
members of the Association should con- 
tinue the code. 


On September 23, 1935, R. Walter White, 
secretary of respondent Association, in a 
letter to Fred O. Dennis of Dennis and 
Company, Inc., advising him that Dennis 
and Company had been accepted as a mem- 
ber of the Association, stated: 


“Enclosed you will find copy of the By- 
Laws of the Association, copy of the Code 
of Fair Competition (under which, by the 
way, we are still operating), also a copy of 
the writer’s letter dated January 10th, re- 
garding 6% discount on Bids to the Fed- 
eral Government.” 


Paragraph Eleven: The question of dis- 
position of secondhand books and over- 
stock of books came up from time to time 
among respondent members of the Asso- 
ciation, with the particular view of keeping 
secondhand books off the market. During 
the year 1938 the respondent members 
became quite active in discussing means or 
methods which might be employed to dis- 
pose of overstock of books and secondhand 
books. This was probably induced by let- 
ter of Baker, Voorhis and Company dated 
February 2, 1938, signed by Geoffroy 
Billo, at that time president of respondent 
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Association, to the respondent members, 
in which he suggested disposition of over- 
stock books at reduced price after first giv- 
ing the publisher notice and opportunity 
to make other disposition of the books, and 
requested an expression of opinion on this 
matter from the respondent members. 

At the subsequent meeting of respond- 
ent Association in September 1938, an 
agreement among the members was 
reached with reference to the methods of 
disposing of Abbott’s New York Digest, 
as is indicated by letter of Edward Thomp- 
son Company dated May 25, 1939, to West 
Publishing Company, stating: 

“As you may know, practically all of 
the law book houses in New York State 
are now offering Abbott’s second hand, for 
a minimum of $350.00. 

“This agreement, I understand, was en- 
tered into at the last Law Book Conven- 
tion over the protest of Mr. Spillane.” 

The respondent members from time to 
time made regulations or conditions as to 
the method of handling second hand books 
issued by their respective companies, par- 
ticularly when a new edition was placed on 
the market. The various respondent mem- 
bers agreed to, and did, follow such plan in 
the handling of secondhand books. These 
plans in most instances were designed to 
take secondhand books off the market and 
particularly to prevent either second hand or 
new editions getting into the hands of 
dealers in secondhand law books. 


Paragraph Twelve: The respondent 
members from time to time since the or- 
ganization of respondent Association have 
entered into mutual agreements and un- 
derstandings relative to preventing the du- 
plication of various textbooks, as is 
evidenced by interchange of correspond- 
ence between Bancroft-Whitney Company 
and Bobbs-Merrill Company. On No- 
vember 14, 1939, Bancroft-Whitney Company 
wrote Bobbs-Merrill Company relative to 
the publication of Thompson on Real 
Property, in which it was stated: 

“Wouldn’t it have been better for all 
should you have put the publication of 
Thompson ahead a year. We did that 
twice and I am sure we didn’t lose any- 
thing by so avoiding conflicts with other 
books on the same subject. 

“One of the underlying purposes of the 
forming of the American Association of 
Law Book Publishers was to avoid the 
duplication of textbooks within too short 
periods, and to avoid conflicts occasioned 
by the publication of two or more works 
on the same subject at the same time, or 
within too short intervals. 

“Has all the work of our Association 
these years since 1923 in this regard been 
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for naught? I should not like to think 
that. I do not think it.” 
to which Bobbs-Merrill Company replied, 
Stating: 

“We had no intention of publishing 
Thompson on Real Property at this time 


and you will recall that we wrote to some © 


of our friends in the trade when Jones on 
Real Property was announced and all of 
them, including yourself, suggested that 
we announce the book the first of 1940.” 

Paragraph Thirteen: The respondent 
members entered into and carried out 
agreements and understandings providing 
that in the sale and distribution of law 
books and related publications, each re- 
spondent, when selling or offering for sale 
any law book or related legal publication 
published by it or by any of the other 
respondents, would observe and adhere to 
the selling price and conditions of sale 
fixed and established by the publisher of 
such books or publications, and refrain 
from deviating in any manner therefrom. 
In order to accomplish this, a respondent, 
on issuing a new publication, sent out a 
prospectus or notice to the trade giving 
in detail the terms and conditions of sale, 
discounts, and other information pertain- 
ing to the sale of such publications. Jn 
sending out such notices or information 
relative to a new publication, the respond- 
ent as publisher specified the conditions, 
if any, under which old editions would 
be accepted in trade and the trade-in 
allowance to be made. In some instances 
the publisher was not content with send- 
ing out notices but, in addition, held meet- 
ings with the salesmen of other respondent 
members for the purpose of establishing 
rules of procedure in selling such publi- 
cations. This was done by The Lawyers 
Co-Operative Publishing Company at the 
outset of the sale of its publication Stand- 
ard Pennsylvania Practice. 

Paragraph Fourteen: The respondent 
meimbers jointly and cooperatively at- 
tempted to, and have, promoted adherence 
to the agreements and understandings 
hereinbefore described by employing the 
Association offices to that end, by the in- 
terchange of correspondence between them, 
by personal contact with one another in- 
dividually and in groups, and by system- 
atically observing, checking, and policing 
the bids, sales, transactions, and activities 
of each and all of them through the Asso- 
ciation and otherwise. 

On March 3, 1931, Callaghan & Com- 
pany wrote West Publishing Company, 
advising that Edwin Valentine Mitchell, 
Inc., of Hartford, Connecticut, was allow- 
ing a 10 to 15 per cent discount to libra- 
ries, to which West replied that it had 
had no dealings with this party but would 
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see that it was not given any discount 
that would enable it to sell West publica- 
tions at a discount to libraries or other 
parties. 

On April 20, 1932, The Lawyers Co-Op- ° 
erative Publishing Company wrote The 
W. H. Anderson Company relative to 
activities of the firm of Barnes and Noble, 
stating that it had discontinued selling 
any books to this firm and that if The 
W. H. Anderson Company continued to 
sell them at a discount The Lawyers Co- 
operative Publishing Company, in the nat- 
ural course of events, would probably have 
to eliminate Anderson’s textbooks from 
its list. The W. H. Anderson Company, 
in reply, stated that it was withdrawing 
the 20 per cent discount allowed Barnes 
and Noble and in the future would extend 
only a 6 per cent discount for cash. 

On April 27, 1932, Baker, Voorhis and 
Company sent a notice to the trade calling 
attention to the activities of J. J. Sanders, 
who had started in the lawbook business 
by telling lawyers that he could undersell 
any dealer, and stated that the entire law- 
book business would be better off if this 
type of individual were not encouraged. 
The Lawyers Co-Operative Publishing 
Company replied to this notice, stating: 

“You may rest assured that we will not 
be of any assistance to this fellow.” 

In March or April 1934 John T. Bender, 
then president of the respondent Associa- 
tion held a meeting at Chicago with C. C. 
Kryter of Bobbs-Merrill Company, Gos- 
nell of The Lawyers Co-Operative Pub- 
lishing Company, S. M. Banks of John 
Byrne and Company, and Evan Jones, 
who represented four of the concerns who 
had been bidding to the Government de- 
ducting the 6 per cent discount from their 
bids, and it was agreed at this meeting 
that such method of bidding should be 
discontinued and that each should bid as 
heretofore, without actually making the 
deduction and reducing the price accord- 
ingly, with the right, however, to omit 
the 30-day stipulation on Government bids. 

On June 25, 1934, The Lawyers Co-Op- 
erative Publishing Company wired The 
Harrison Company, calling attention to 
improper wording of bid to the Depart- 
ment of Justice, and on the same day The 
Harrison Company wired the Department 
of Justice changing the bid to conform 
with the request of The Lawyers Co-Op- 
erative Publishing Company. 

In February 1936 in connection with ap- 
plication of Mason Publishing Company 
for membership in the Association, R. 
Walter White, as secretary of respondent 
Association required the Mason Publish- 
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ing Company to change its method of ad- 
vertising as a prerequisite to admission. 

In the early part of 1936 it came to the 
attention of R. Walter White, secretary 
of respondent Association, that Dennis 
and Company, Inc., and Soney and Sage 
Company were making improper bids to 
the Department of Justice and R. Walter 
White suggested to W. G. Packard of 
The Frank Shepard Company, president 
of respondent Association, that he write 
a letter to these parties, and on May 8, 
1936, W. G. Packard wrote to both Dennis 
and Company, Inc., and Soney and Sage 
Company, stating in part: 

“As President of the Association I have 

been asked to direct this to your attention 
so that there will be no misunderstanding 
in submitting bids to the Federal Gov- 
ernment during the present year.” 
Both of these respondents replied that 
they would make their bids strictly in 
accordance with the rules of respondent 
Association. 

When any representative of a respond- 
ent member engaged in price-cutting ac- 
tivities or other violations of the rules of 
the respondent Association, such respond- 
ent member was immediately notified of 
such activities by one or more of the other 
respondent members, and was requested 
to take punitive action against such rep- 
resentative, which usually resulted in 
prompt corrective action. 


Paragraph Fifteen: Respondent Cal- 
laghan & Company has contended in this 
proceeding that it was not a party to any 
of the agreements hereinbefore described. 
This respondent joined the Association in 
the year 1924; resigned therefrom on 
November 26, 1924; and was reinstated 
as a member of the Association Septem- 
ber 13, 1926 remaining a member until 
October 14, 1933, at which time it again 
resigned. During the times that this re- 
spondent was a member of respondent 
Association and also during the time that 
it was not a member of said Association, 
this respondent cooperated with the other 
respondent members in carrying out the 
agreements heretofore described. The 
only matter in which this respondent did 
not agree with the remaining members 
was in limiting cash discount to sales of 
$40 and later $35 on sales of its own 
publications. As to publications of the 
other respondent members it maintained 
the 6 per cent discount limited to said 
amounts. As an example of the coopera- 
tion with the other respondent members, 
on May 5, 1931, Callaghan & Company 
wrote John T. Bender, president of Mat- 
thew Bender and Company, Inc.: 

_ “Your position is right as usual and I 
sincerely hope that we can all get together 
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for the purpose of arranging a uniform 
program.” 

and again on May 8, 1931, said respondent 
wrote said John T. Bender, stating: 

“T agree heartily with what you say on 
the discount proposition. It illustrates 
the importance of getting and framing a 
program which will have the unanimous 
consent of all the members of the com- 
mittee and all of the big text book houses.” 


J. C. Cahill, the representative of Cal- 
laghan & Company, was a member of the 
executive committee of respondent Asso- 
ciation from September 28, 1928, to Sep- 
tember 15, 1933. In 1930 he was appointed 
chairman of the committee to investigate 
the question of cash discounts and took 
an active interest in arriving at the cash- 
discount formula reported by the commit- 
tee at the meeting of respondent Association 
in September 1931 and which was subse- 
quently adopted by the respondent members. 

In 1934 Callaghan & Company pur- 

chased the controlling interest in John 
Byrne and Company, one of the respond- 
ent methbers of the Association, and sub- 
sequent to that time said John Byrne and 
Company continued to take an active interest 
in the affairs of respondent Association 
and in the agreements and understandings 
entered into between and among the vari- 
ous respondent members, In addition to 
the cooperation of said respondent Cal- 
laghan & Company by and through John 
Byrne and Company, there is further in- 
dication of the cooperation of this respondent 
after it had discontinued its membership 
in said Association. For example, on July 
20, 1935, Callaghan & Company wrote 
Geoffroy Billo of Baker, Vooris and Com- 
pany, stating: 
“So far as the Association is concerned, 
even though we are not members, we 
want to cooperate with the trade and its 
policies as expressed by the Association, 
and we have done so, so far as J know, 
in all matters except a single one of allow- 
ing a cash discount on our own publica- 
tions where the sale amounts to less than 
$35.00.” 

On August 28, 1935, J. C. Cahill of 
Callaghan & Company wrote John T. 
Bender of respondent Matthew Bender 
and Company, Inc., stating: 

“In the matter of a return to the Asso- 
ciation, I question its advisability at this 
time. It is our aim to cooperate with the 
Association and its policies except in so 
far as we find those policies in conflict 
with what we believe our own best in- 
terest. Thus far the only conflict that I 
know of is on the matter of discounts 
on purchases of $35.00 or more. This 
limitation obviously was imposed by the 
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subscription book houses for their benefit. 
I honestly feel that we can cooperate more 
effectively outside the Association than 
within it although I greatly miss the social 
feature.” 


On September 9, 1937, J. C. Cahill of 
Callaghan & Company wrote Arthur Du- 
hig of Little, Brown and Company stating 
that Mr. Cudahy thought it better not to 
rejoin the respondent Association and 
mentioned the fact that the Federal Trade 
Commission was checking up on the Asso- 
ciation, and further stated: 

“Under these circumstances don’t you 
think it would be better if we were out- 
side of the Association so that you could 
say that the practices followed by the 
Association were not the result of an 
agreement but were the result of common 
business practices in the trade, and then 
point to this Company which is not a 
member of the Association and yet adopts 
the same practices.” 

In view of the above, and also in view 
of other activities of the respondent Cal- 
laghan & Company as appears from the 
record and the participation of said re- 
spondent through the instrumentality of 
John Byrne and Company, the Commis- 
sion finds that respondent Callaghan & 
Company entered into the various agree- 
ments with the other respondent members 
as herein found, and participated in all the 
acts and practices described herein. 


Paragraph Sixteen: It is contended by 
respondent The Frank Shepard Company 
that since it does not sell any of its pub- 
lications to or through the respondent 
members and does not sell any publications 
of the respondent members, it has not en- 
tered into or participated in any of the 
agreements charged in the complaint. 
This respondent has at all times been a 
member of the respondent Association 
since its organization and has taken an 
active interest in all of the activities of 
the Association and has attended all the 
meetings of the Association except the 
original meeting held on September 25, 
1923. In addition, the president of said 
respondent, W. G. Packard, was a member 
of the executive committee from Septem- 
ber 1931 to September 1933 and from 
September 1934 to September 1935. He 
served as vice president of respondent 
Association from September 1933 to Sep- 
tember 1934 and was president of respond- 
ent Association for the period from 
September 1935 to September 1936. In 
addition, said W. G. Packard acted as a 
member of the code committee of respond- 
ent Association, having been appointed to 
this committee on September 14, 1933. 
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As a member of the code committee 
said W. G. Packard was active in outlining 
and establishing the plan of discounts and 
bids to the Federal Government on the 
part of the Association and which were 
adopted and followed by the members of 
the Association, and in addition thereto, 
as president of the Association, took an 
active interest in bringing members of the 
Association who had departed from the 
rules and regulations of the Association 
with reference to making bids to the Fed- 
eral Government back into line. In fact, 
the cash-discount formula was reduced 
from $40 to $35 at the instance of this 
respondent so that it might allow cash 
discount on its publication without violat- 
ing the rules of respondent Association 
with reference to cash discounts. 


The Commission finds that the respond- 
ent The Frank Shepard Company, through 
its participation in the affairs of respond- 
ent Association and through the partici- 
pation of its president, W. G. Packard, 
in the affairs of the Association and in 
the agreements entered into among the 
respondent members, did, itself, partici- 
pate in the agreements and the acts and 
practices herein described. 


Paragraph Seventeen: The aforesaid un- 
derstandings, agreements, combinations, and 
conspiracies and the things done there- 
under and pursuant thereto and in further- 
ance thereof as hereinabove found, have 
had, and do have, the capacity, tendency, 
and effect of substantially reducing, les- 
sening, hindering, and restraining compe- 
tition in the sale and distribution of law 
books and related legal publications be- 
tween and among respondent members 
and between and among respondent mem- 
bers and other firms, partnerships, cor- 
porations, and individuals in the same or 
similar lines of business, in commerce 
among and between the various states of 
the United States and in the District of 
Columbia; of maintaining in existence ar- 
bitrary discounts and terms and conditions 
of sale for respondents’ publications; of 
substantially enhancing the cost of such 
publications and products to the purchas- 
ing public, and of making it more difficult 
for lawyers and other members of the 
purchasing public to acquire, obtain and 
own law books and related legal publica- 
tions; of increasing the cost of establishing 
and maintaining law libraries; of increasing 
the cost to the Federal Government and 
to other public agencies of establishing 
and maintaining law libraries; of provid; 
ing those having dominant positions in the 
industry with an effective means of con- 
trol over those less favorably situated; 
and of unduly restricting and restraining 
interstate trade and commerce in law 
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books and related legal publications be- 
tween, among, and in the several states 
of the United States and the District of 
Columbia. 


CoNCLUSION 


The aforesaid acts and practices of the 
respondents as herein found are all to 
the prejudice of the public and have a 
tendency to and have actually hindered, 
lessened, restricted, restrained, and elimi- 
nated competition in the sale and distri- 
bution of law books and related legal 
publications in commerce as ‘commerce’ 
is defined in the Federal Trade Commis- 
sion Act; have placed in respondents the 
power to control and enhance prices; and 
constitute unfair acts and practices and 
unfair methods of competition in com- 
merce within the intent and meaning of 
the Federal Trade Commission Act.” 


Cuase, Circuit Judge: It is well settled 
that in reviewing an order of the Federal! 
Trade Commission in respect to the sufh- 
ciency of the findings upon which it is based 
our power is limited to the determination 
of whether there is substantial evidence to 
support them. It is not enough for the peti- 
tioners to persuade us that there was evi- 
dence on which the facts as claimed by them 
might have been found, or inferences favor- 
able to them might have been drawn, by 
the Commission. Sec. 5 (c) of the Federal 
Trade Commission Act. 15 U. S. C. A. Sec. 
45 (c), makes all the findings of the Com- 
mission which are supported by the evidence 
conclusive upon us. The existence in the 
record of substantial evidence to support the 
findings is a matter which must appear to 
our satisfaction if the order is to be given 
effect but the weight to be given established 
facts and what reasonable inferences may 
be drawn from them is within the sole 
province of the Commission. Fed Trade 
Comm. u. Pac. Paper. Assn., 273 U.S. 52: 
Phelps Dodge Refining Corp. v. Federal Trade 
Comm., 2 Cir. 139 F. 2d 393. 


The record is extensive, in excess of four 
thousand printed pages, and no good pur- 
pose will be served by trying to isolate and 
comment upon parts here and there which 
support or conflict with the findings or some 
of them. U.S. Malsters Association v. F. T. 
C. Cir. 7, 152 F. 2d 161. A sufficient study 
of this record has convinced us that, despite 


{ 57,606 


Court Decisions 
Callaghan & Co. et al. v. FTC 


9-23-47 
Report 119 


such conflicts as are to be found, there is 
ample evidence to give substantial support 
to all of the findings on which the order is 
based. 


The contention that the stipulation of 
facts signed by part of the respondents be- 
low was not competent evidence against 
these petitioners is sound but the point is 
quite immaterial because it does not appear 
that this stipulation was improperly used 
to the disadvantage of these petitioners, the 
competent evidence in the record, apart from 
this stipulation, being an adequate basis for 
the findings now questioned. 

Nor do we think that the order itself is 
vague and uncertain. If it be true, as peti- 
tioners argue, that what they did was the 
result of econcomic necessity created by the 
peculiar conditions inherent in the business 
of publishing and selling law books they 
are, indeed, fortunate in that each of them 
will still be free independently to decide for 
itself what business methods to pursue and 
each may find that its competitors have in- 
dependently followed a like course. The 
order does not forbid anything not the result 
of concerted planning and makes abund- 
antly clear what may not be done by way 
of agreement to fix prices and discounts and 
to stifle competition. 

In our opinion the order is valid and en- 
forceable in its entirety except in respect to 
one petitioner, The Frank Shepard Company. 
This petitioner publishes and sells its cita- 
tors exclusively. It does not sell any books 
published by others. It alone fixed the prices 
of its own publications and, although its 
president was active as the president of the 
American Association of Law Books Pub- 
lishers and it was a member, it participated 
in carrying out no agreement as to business 
methods except te follow in concert with the 
others the same practice as to allowable 
discounts which it had established for itself. 
The order should, therefore, be modified to 
apply to this petitioner only to the extent 
that it forbids agreement as to allowable 
discounts, see Labor Board v. Express Pub. 
Gomi Sl 2aUnS #4268438: 


And so modified the order is affrmed and 
the petitions, other than that of The Frank 
Shepard Company, are dismissed. 
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Renorn das Scotch Woolen Mills v. FTC , 
[| 57,607] Scotch Woolen Mills v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8855. 


August 15, 1947. 


Petition for review of an order of the Federal Trade Commission. 


A stipulation has been effected to dismiss a petition for review based upon a cease 
and desist order prohibiting a clothing company from using the word “Mills” or any other 
word of similar meaning to refer to its business or using the word “Scotch” in its trade 
name when such trade name is used to designate or describe a business which deals 
principally in products not of Scotch origin. Under the terms of the stipulation, this 
clothing company will take immediate steps to change its corporate name to “Scotch 
Tailors, Inc.” and this stipulation shall be of no further force and effect if for any reason 
such change of name cannot be effected. Immediately after such change of name has 
been effected, the petition for review now pending in the United States Circuit Court 
of Appeals for the Seventh Circuit shall be dismissed without costs on motion of such 
clothing company. Immediately upon the dismissal of the petition for review, the Com- 
mission will modify its order of May 1, 1945, by striking out the paragraph thereof 
numbered “2” and substituting the following: 


“2. Representing or implying in any manner that articles of clothing or materials 
therein which are not of Scotch origin are of Scotch origin; provided, however, that 
this shall not be deemed to prohibit the respondent from using “Scotch Tailors, Inc.” 
as its corporate name, provided further that in immediate conjunction therewith, in 
prominent type upon such article of clothing manufactured by respondent and in all 
advertising matter of whatever nature referring directly or indirectly to said articles 
of clothing, there is connected with said corporate name a clear and conspicuous dis- 
closure through use of the words “Made in U. S. A.”, or otherwise, that the said articles 
of clothing, and woolen materials therein are made in the United States.” The order is 
amended further by adding the following: 


“Nothing herein contained shall prohibit respondent, Scotch Tailors, Inc., if such 
corporate name is used by respondent from using in connection with its name the slogan 
“Formerly Scotch Woolen Mills” for a period of two years from the date of entry of 
this amended order nor from using in the transaction of its business such stationery, 
envelopes, checks, order books, sample lines, labels, invoices, printed matter and supplies 
bearing the name “Scotch Woolen Mills” which it may now have on hand or on order, 
until such items are exhausted, but not longer than eighteen months from the date of 
entry of this amended order; and Respondent may use such items and such slogan 
accordingly and for said prospective periods of time.” 


Modifying Federal Trade Commission cease and desist order in Dkt. 940. 


See Federal Trade Commission Act annotations, Vol. 2,  6125.508, 6125.524, 6650.960, 
6670.46. 

For petitioner: Isaac S. Rothschild. 
For respondent: James W. Cassedy. 


Before J. EARL Major, Circuit Judge. 


[Petition for Review Dismissed] 


On motion of counsel for the petitioner 
and pursuant to stipulation of counsel, it 
is ordered and adjudged by this Court that 
the Petition for Review in the above entitled 
cause be, and the same is hereby, dismissed, 
and that the Cease and Desist Order entered 
in this cause on May 1, 1945 by the Federal 
Trade Commission be modified in accord- 
ance with the stipulation filed herein and 
signed by counsel for both of the parties. 
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Stipulation To Dismiss Petition for Review 
and To Modify Cease and Desist Order 


On May 1, 1945 in a proceeding then 
pending before it entitled “In the matter 
of Scotch Woolen Mills, Respondent Docket 
No, 940” entered an order that Respondent 
therein cease and desist from certain acts 
and practices set forth in said order. 

On June 22, 1945, Scotch Woolen Mills 
filed in the United States Circuit Court 
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of Appeals for the Seventh Circuit its peti- 
tion to review said order, which said Peti- 
tion to Review is entitled in said court 
“Scotch Woolen Mills, Petitioner v. Federal 
Trade Commission, Respondent, No. 8855.” 


Scotch Woolen Mills for a long time has 
desired to change its corporate and trade 
name as hereinafter set forth and such change 
would eliminate its use of the words “Woolen 
Mills” as part of the corporate and trade 
name. If such change can be legally effected 
and the terms of this stipulation carried out, 
it has no further purpose to contest its 
right to use the words “Woolen Mills” as 
part of its corporate or trade name. 


The Federal Trade Commission h4s in- 
dicated that the use of the word “Scotch” 
as part of Respondent’s trade or corporate 
name in the manner in the proposed amended 
order hereinafter set forth would not be a 
violation of the provisions of the Federal 
Trade Commission Act and Scotch Woolen 
Mills desires to change its name to “Scotch 
Tailors, Inc.” and to use such name as its 
trade name and is willing to conform to 
the limitations and conditions imposed on 
the use of the word “Scotch” in said name 
as hereinafter set forth. 


It is therefore stipulated and agreed by 
and between the Federal Trade Commission 
and Scotch Woolen Mills by their respective 
attorneys as follows: 


1. Scotch Woolen Mills will take imme- 
diate steps to change its corporate name to 
“Scotch Tailors, Inc.” and this stipulation 
shall be of no further force and effect if for 
any reason such change of name cannot be 
effected. 


2. Immediately after such change of name 
has been effected, the Petition for Review 
now pending in the United States Circuit 
Court of Appeals for the Seventh Circuit 
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shall be dismissed without costs on motion 
of Scotch Woolen Mills. 


3. Immediately upon dismissal of said Peti- 
tion for Review, the Federal Trade Com- 
mission will modify its order of May 1, 1945, 
above referred to, by striking out the para- 
graph thereof numbered “2” and substituting 
therefor the following: 

“2. Representing or implying in any 
manner that articles of clothing or ma- 
terials therein which are not of Scotch 
origin are of Scotch origin; provided, 
however, that this shall not be deemed 
to prohibit the respondent from using 
“Scotch Tailors, Inc.” as its corporate 
name, provided further that in immediate 
conjunction therewith, in prominent type 
upon such article of clothing manufactured 
by respondent and in all advertising mat- 
ter of whatever nature referring directly 
or indirectly to said articles of clothing, 
there is connected with said corporate 
name a clear and conspicuous disclosure 
through use of the words “Made in the 
U. S. A.”, or otherwise, that the said 
articles of clothing, and woolen materials 
therein are made in the United States.” 


4. Said order shall be further amended 
by adding the following: 


“Nothing herein contained shall prohibit 
Respondent, Scotch Tailors, Inc., if such 
corporate name is used by respondent 
from using in connection with its name 
the slogan ‘Formerly Scotch Woolen Mills” 
for a period of two years from the date 
of entry of this amended order nor from 
using in the transaction of its business 
such stationery, envelopes, checks, order 
books, sample ines, labels, invoices, printed 
matter and supplies bearing the name 
“Scotch Woolen Mills” which it may now 
have on hand or on order, until such items 
are exhausted, but not longer than eighteen 
months from the date of entry of this 
amended order; and Respondent may use 
such items and such slogan accordingly 
and for said respective periods of time.” 


[| 57,608] United States v. North Coast Transportation Company, Puget Sound Power 


& Light Company, Independent Stages, Inc. 
In the United States District Court for the Western District of Washington. 


Action No, 1675. Filed August 11, 1947. 


Civil 


; A consent judgment entered in an action charging an attempt to monopolize, and a con- 
spiracy to eliminate competition in the coastwise transportation of passengers by motor bus, 
in violation of the Sherman Act restrains defendants from entering into or carrying out 
restrictive agreements with carriers whereby such carriers are required, as a condition to 
the enjoyment of joint fares, through routes or joint terminal privileges, to refrain from 
acquiring such advantages from competitors of defendant, and requires one of the defendant 
corporations, which is wholly owned by the other defendants, and which is maintained as a 


{@ 57,608 


Copyright 1947, Commerce Clearing House, Inc. 


9-23-47 
Report 119 


Court Decisions 
U. S. v. North Coast Transportation Co., et al. 


58,673 


“fighting ship,” to discourage competition, to divest itself of all operating rights by sale 
to a purchaser having no relationship with any of the defendants. 


See the Sherman Act annotations, Vol. 1, § 1220.181, 1530.90. See also comment and 


Prior opinion at 54,112, 57,597. 
Consent Judgment 


Plaintiff, the United States of America, 
having filed its complaint herein on the 20th 
day of November, 1946; and the defendants 
having appeared and severally filed their an- 
Sswers to such complaint, denying the 
substantive allegations thereof; all the un- 
dersigned parties hereto by their respective 
attorneys herein having severally consented 
to the entry of this final judgment herein 


without trial or adjudication of any issue of- 


fact or law herein, and without admission 
herein by any party in respect to any such 
issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


[Jurisdiction of Court] 
iy, 


The court has jurisdiction of the subject 
matter herein, and of all the parties to this 
judgment, and the complaint states a cause 
of action against the defendants, and each of 
them, under Section 1 and 2 of the Act of 
Congtess of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies,” as 
amended, commonly known as the Sherman 


Act(15.U, SyCeSecsal, 2): 


TT; 
[Judgment Applies to Subsidiaries, Employees) 


The provisions of this judgment applica- 
ble to any defendant shall apply to each of its 
subsidiaries, successors, assignees and nomi- 
nees, and to each of its officers, directors, 
agents and employees, and to each person 
claiming to act under, through or for them, 
or any of them. 


[Defendants Enjoined From] 


NO Ma 


Each of the defendants, Puget Sound 
Power & Light Company and North Coast 
Transportation Company (hereinafter re- 
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ferred to as North Coast) is hereby enjoined 
and restrained from continuing in effect, en- 
tering into, performing or enforcing any pro- 
vision in any contract or arrangement 
between said defendants or either of them 
and any carrier, including any feeder line, 
whereby such carrier is required as a condi- 
tion to the enjoyment of joint fares, through 
routes or joint terminal privileges with de- 
fendant North Coast to refrain from entering 
into, or to restrict the scope or the perform- 
ance of, joint fares, through routes or ter- 
minal agreements with competitors of North 
Coast. Each of said defendants is directed 
to take such steps as are necessary to waive 
and to render inoperative such restriction 
in any existing contract or arrangement with 
any carrier containing the same, and shall 
notify all parties to such contracts or ar- 
rangements of the waiver of such restric- 
tions, and shall submit to this Court a report 
in detail of such steps as have been taken in 
compliance with the terms of this Section 
III within four (4) months of the date of 
the entry of this judgment, and shall furnish 
a copy thereof to the Attorney General. 


[One Defendant Required to Divest Itself of 
Operating Rights] 


IV. 


Defendant Independent Stages, Inc. (here- 
inafter referred to as Independent), is hereby 
directed to divest itself completely of all of 
its operating rights or claims thereto (here- 
inafter collectively referred to as operating 
rights) by effecting the sale of said operating 
rights to a purchaser, or purchasers, that 
shall have no corporate or other relation- 
ship, direct or indirect, by security owner- 
ship, management control or otherwise, with 
any of the defendants named in the complaint 
herein or with any person affiliated herewith. 


Advertisements for bids for the purchase 
of Independent’s operating rights, in a form 
approved by the Assistant Attorney General 
in charge of the Antitrust Division, shall be 
made twice weekly for a period of four (4) 
weeks in a daily newspaper of general circu- 
lation in the cities of Seattle, Washington; 
Portland, Oregon; and San Francisco and 
Los Angeles, California, and in each issue 
of the weekly periodical known as “Traffic 
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World” for four (4) consecutive weeks. Such 
advertisements shall contain adequate infor- 
mation as to all assets of Independent used 
or useful in the transportation of passengers 
(including but not limited to operating 
rights, interest in busses, and depot rights, 
if any) and as to the interests of other par- 
ties which may have an interest in such 
assets. 


Prospective purchasers shall submit bids 
for purchase of the operating rights of In- 
dependent. Independent shall immediately 
report to the Attorney General herein all 
bids and proposals received by it pursuant to 
said public offer. Within ten (10) days after 
the date specified for the closing of bids in 
such advertisement, Independent shall sub- 
mit to the Court the bids and proposals re- 
ceived and shall at that time petition the 
Court for permission to sell its operating 
rights to the highest bidder therefor. 


If, after a hearing on the said petition at 
which all of the interested persons shall have 
an opportunity to be heard, the Court deter- 
mines that acceptance of the highest bid for 
the said operating rights will not bring about 
substantial competition in the transportation 
of passengers over the route or routes in- 
volved, the Court shall award the said oper- 
ating rights to the next highest bidder 
deemed by it qualified to bring about such 
substantial competition. Upon the Court so 
determining the successful bidder, defendant 
Independent shall thereupon by suitable in- 
struments convey its entire right, title and 
interest in such operating rights to such suc- 
cessful bidder upon payment of the consid- 
eration therefor. 


Any party submitting a proposal to pur- 
chase the said operating rights of Independ- 
ent shall have the option and privilege at the 
time of submitting his bid to declare an in- 
tention to purchase all or any of the equip- 
ment leased or otherwise generally furnished 
by North Coast to Independent. In the 
event that the successful bidder for the pur- 
chase of the operating rights of Independent 
as determined by the Court shall have de- 
clared such an intention to purchase the said 
equipment at the time of submitting his bid, 
said busses and other equipment so specified 
by the approved purchaser as desired by him 
shall be conveyed to him for a price to be 
agreed upon by such parties as being the fair 
and reasonable market value thereof Inthe 
event of failure on the part of such parties to 
agree on such reasonable price the Court, 


q 57,608 


Court Decisions 
U. S.v. North Coast Transportation Co., et al. 


9-23-47 
Report 119 


after hearing the interested persons shall fix 
such reasonable price. 


Pending determination by the Court of 
the successful bidder and the conveyance 
thereto of the said operating rights of Inde- 
pendent, North Coast and Independent shall 
take all steps necessary to preserve the oper- 
ating rights of Independent, provided, how- 
ever, that upon such conveyance being made 
such responsibility of said defendant herein 
shall cease. 

In the event consummation of the purchase 
of said operating rights by a purchaser or 
purchasers approved by the Court pursuant 
to the foregoing paragraphs shall require the 
consent or approval of the Interstate Com- 
merce Commission, approval of such pur- 
chase by the Court shall be subject to the 
obtaining of such approval of said Commis- 
sion and the parties shall promptly file and 
diligently prosecute all requisite applications 
therefor. In the event such approval of any 
bid by the said Commission is required. 


1. The approved bidder shall deposit with 
the Clerk of the Court cash or a certified 
check payable to the order of Independent 
in the amount of the bid, to be delivered to 
Independent, or order, upon delivery to such 
purchaser of the conveyance of said operat- 
ing rights, but to be returned to the bidder 
if such approval is denied; 


2. Contemporaneously, Independent shall 
deposit with the Clerk of the Court a suitable 
instrument conveying its entire right, title 
and interest in or claim to its aforesaid oper- 
ating rights to such successful bidder, to be 
delivered to the said purchaser upon the 
granting of the required approval by the said 
Commission of said conveyance. 

Further, in the event such approval of any 
bid by the said Commission is required, the 
approved bidder shall have the option of 


1. Granting Independent written permis- 
sion to suspend all operations under its said 
operating rights pending the determination 
by the said Commission of the bidder’s ap- 
plication for approval of his acquisition of 
such rights. In such event the responsibil- 
ity of defendants North Coast and Independ- 
ent to preserve such operating rights shall 
be terminated for the purposes and within 
the terms of this judgment; 


2. Or entering into an agreement with In- 
dependent for the continuance of operations 
and such other steps as may be necessary to 
preserve the operating rights of Independent 
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by which the approved bidder shall agree to 
pay to Independent monthly upon receipt of 
bill therefor the excess, if any, of expenses 
paid and liabilities incurred over the reve- 
nues received by Independent in the opera- 
tion of the services covered by such operating 
rights, and by which Independent shall agree 
to pay to such successful bidder any excess 
of revenues received over expenses paid and 
liabilities incurred in the operation of such 
services, in the event the conveyance of said 
operating rights to such bidder is approved 
by the Interstate Commerce Commission. 


In the event that divestiture of the oper- 
ating rights of Independent shall not be con- 
summated within such time as the Court 
shall deem reasonable pursuant to the pro- 
cedure set forth in this section, any of the 
parties thereto shall be at liberty to apply to 
the Court for such other and further relief 
as may seem desirable to the end that actual 
divestiture of the said operating rights of 
Independent may be accomplished. 


[Defendants Enjoined From Acquiring Such 
Operating Rights] 


Wo 


The defendants are hereby severally and 
jointly restrained and enjoined from here- 
after acquiring or reacquiring any of the 
operating rights now owned or claimed by 
defendant Independent, and from acquiring 
directly or indirectly any stock or other fi- 
nancial or management interest or control 
over the purchaser of the said operating 
rights under Section IV hereof, or its suc- 
cessors or assignees. 


Wale 


Nothing contained in this judgment shall 
be deemed to restrain or prevent the defend- 
ants or any of them, from entering into any 
agreement or taking any action approved 
by the Interstate Commerce Commission 
which under the law in effect at the time of 
such approval is, when so approved, exempt 
from the provisions of the antitrust laws. 
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[Access to Record of Defendant] 
VII. 


For the purpose of securing compliance 
with this judgment and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall upon written re- 
quest of the Attorney General or Assistant 
Attorney General, and on reasonable notice 
to the defendant made to its principal office, 
be permitted (1) access during the office 
hours of said defendant to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendant 
relating to any matter continued in this judg- 
ment; (2) subject to the reasonable conveni- 
ence of said defendants and without restraint 
or interference from any of them, to in- 
terview officers or employees of such de- 
fendants, who may have counsel present, 
regarding any such matters; and (3) upon 
such request said defendants shall submit 
such reports as might from time to time be 
reasonably necessary to the enforcement of 
this judgment, prowded however, that no in- 
formation obtained by the means provided 
in this paragraph shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment, 
or as otherwise required by law. 


[Jurisdiction Retamed] 
VIII. 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
hereto to apply to the Court at any time for, 
and for the court to make, such further or- 
ders and directions as may be necessary or 
appropriate for the construction or carrying 
out of this judgment, for the modification or 
termination of any provisions thereof, for 
the enforcement of compliance therewith, 
or for the punishment of violations therefor. 


[1 57,609] H. P. M. Development Corporation, successor to The Hydraulic Press 
Corporation, Inc., The Hydraulic Press Manufacturing Company v. Watson-Stillman 


Company. 


In the United States District Court for the District of New Jersey. Civil Action No. 


7301. April 15, 1947. 


In an action by a licensor of patents for hydraulic presses for royalties and for an 
injunction restraining defendant licensee from destroying, secreting or removing its books 
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of account and requiring defendant to account for profits, defendant’s motion to dismiss the 
complaint on the ground that the contract is unenforceable as in violation of the anti-trust 
laws, is denied. On the face of the complaint there is no showing of intent to defeat com- 
petition and create a monopoly by the use of agreements requiring (1) the _use of 
unpatented equipment with the patent, (2) that defendant must recognize the validity of 
plaintiff’s unlicensed patents, and must not purchase equipment known to be an infringe- 
ment of these patents, (3) that defendant transfer to plaintiffs all of defendant’s present and 
future patent rights in the defined field, and (4) that defendant pay a royalty on all of its 
hydraulic presses of a certain kind, whether or not covered by patents of plaintiff included 
in the license. The alleged illegality is not apparent. The test can be applied only after 


trial. 


See the Sherman Act annotations, Vol. 1, J 1660.240. 
For plaintiff: H. Collin Minton, Jr., Trenton, N. J.; Toulmin & Toulmin, of counsel. 
For defendant: Stein, Stein & Hughes, Elizabeth, N. J.; Kenyon & Kenyon, of counsel. 


Nature of Action 


[Digest] The plaintiffs, patentees of in- 
ventions and designs for certain types of 
hydraulic presses, allege that: They entered 
into a contract with defendants by which 
defendants were licensed to make and sell 
apparatus embodying the subject matter of 
certain of the patents, with provisions for 
royalty payments. Defendant agreed to give 
preference to the purchase of the licensors’ 
equipment where its value was equal to or 
better than that of the licensors’ competi- 
tors, that defendant would not purchase 
or recommend the use of equipment known 
to be an infringement of the licensors’ pat- 
ents, and that the parties agreed to com- 
municate to one another, any improvements 
in the subject matter of the patents. 


The complaint further alleges that de- 
fendant has failed to pay royalties under 
the license, has failed to give preference to 
plaintiffs’ equipment, and has failed to com- 
municate improvements as required by the 
contract. 


Plaintiffs seek an injunction, restraining 
defendant from destroying, secreting or 
moving its books of account from the juris- 
diction of this court, and that defendant be 
required to account for profits. 


Objections Ratsed Prematurely 


In an opinion denying defendant’s mo- 
tion to dismiss the complaint and plaintiff’s 
motion tor production and inspection of 
documents, the court holds that the objec- 
tion raised by defendant that the contract 
unlawfully ties in as a condition of the 
license a provision that defendant must pur- 
chase from the licensors certain power and 
control devices and under which defendant 
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is not licensed or give the licensors a pref- 
erence in the purchase thereof is premature 
at this juncture. The contract does not re- 
quire defendant to purchase the devices from 
the licensors unless their value to defendant 
is equal to or greater than that of like prod- 
ucts of the licensors’ competitors. If defend- 
ant made such purchases it became entitled 
to the scheduled rebates. 


The second objection raised by defendant 
is that the contract unlawfully ties in as a 
condition of the license a requirement that 
defendant must recognize the validity of cer- 
tain of plaintiffs’ patents not included in the 
license and must not purchase, nor recom- 
mend, such equipment if known to be an in- 
fringement of these unlicensed patents. It is 
held that cases holding that a licensee may 
contest the validity of other patents held 
by his licensee are not applicable here, 
because on the face of the contract, defend- 
ant’s activity, was restrained only in the 
field of “known” infringement, and at this 
point it is not apparent that this covenant is 
any more exacting than the patent laws 
would require in its absence. 


Defendant’s third objection, that the con- 
tract unlawfully ties in a provision that de- 
fendant must transfer to plaintiffs all of 
defendant’s present and future patent rights 
in the defined field, is also rejected, the court 
finding that the provision in question does 
not disclose on its face an illegal design 
to eliminate competition. 

Defendant’s fourth objection, that the pro- 
visions of the agreement exacting a royalty 
to be paid upon patents which have expired 
is held to be without merit. No evidence of 
the expiration dates of such patents has yet 
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been produced, and, even if this were so, 
parties have been held legally to have agreed 
to pay royalties upon expired patents under 
certain circumstances. 


The grounds of defendant’s objections 
are advanced prematurely. They are not 
sustained on the face of the complaint and 
the contract. Triable issues are raised. After 
the facts are developed on trial defendant 
may renew its objections if they are then 
cogent. 
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Motion for Discovery Denied 


Following the argument of defendant’s 
motion to dismiss the complaint, plaintiff’s 
motion for discovery was argued. This mo- 
tion was denied. The court holds that inas- 
much as the parties have stipulated by con- 
tract in what way documentary evidence 
establishing liability for royalties will be 
available to plaintiff, and since defendant 
has not breached its agreement in that re- 
spect, the motion for discovery is premature. 


[157,610] Opinion of the Attorney General of North Dakota. 


Addressed to Mr. H. H. Wentz, Minneapolis 2, Minn., by Nels G. Johnson, Attorney 
Genera] of North Dakota (by R. P. Rausch), September 2, 1947. 


The sale of a product which has been advertised by mailing a coupon which may be 


used to purchase the product at a discount from the regular price is not an unfair adver- 
tising scheme and does not amount to any injury to a competitor or impair competition. 
There is no violation of the North Dakota Unfair Trade Practices Act if the sale of the 


product does not constitute a sale below cost or below replacement cost. 
See the North Dakota Unfair Trade Practices Act, Vol. 2, ] 8648. 


[Question] . ba 


This will acknowledge receipt of your letter 
dated August 18, 1947, in which you say: 


“We would like to know if it is permis- 
sible in North Dakota, to mail out an ad- 
vertising piece with a coupon attached 
that may be turned in to a merchant allow- 
ing the purchaser a small. discount from 
the regular price of the product, providing 
the coupon is presented to the merchant 
prior to date specified therein. 

“Under this procedure the merchant 
would accept the coupon as part payment 
on the price of the product and in turn 
would look to the manufacturer of the 
product for reimbursement or credit on 
coupons accepted.” 


[Fair Trade Provisions} 


For your information I refer you to Sec. 
51-1003 of the North Dakota Revised Code 
of 1943 relative to unfair trade practices 
which provides: 


“Any advertising, offer to sell, or sale 
of any merchandise either by retailers or 
wholesalers, at less than cost as defined 
in this chapter, which has the intent or 
the effect of inducing the purchase of other 
merchandise or of unfairly diverting trade 
from a competitor or otherwise injuring a 
competitor, impairs and preyents fair com- 
petition, injures public welfare, and is un- 
fair competition and contrary to public 
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policy and the policy of this chapter, 
where the result of such advertising, offer, 
or sale.is to tend to deceive any purchaser 
Or prospective purchaser, or substantially to 
lessen competition, or unreasonably to 
restrain trade, or to tend to create a 
monopoly in any line of commerce.” 


I am not in a position to know whether 
the purchaser, when he delivers the coupon 
to the merchant will receive the advertised 
product at less than cost. Under the terms 
of the above statute this determination 
would be of controlling importance. If it 
is a sale below cost, then it would come 
within the terms of the law and is pro- 
hibited. 

[Cases Cited] 


For your further information it may be 
well to note some of the decisions of this 
subject and from a review of authorities we 
find that the provision of unfair competition 
or unfair trade practices is within the scope 
of the police power of the state. Cofman 
v. Ousterhaus, 40 N. D. 390, 168 N. W. 826, 
18 A. L. R. 219. It is a species of fraud or 
deceit. 148 ALR 140, 63 C. J. 327. The giv- 
ing of lottery tickets to customers has been 
held in some instances to constitute unfair 
competition. 78 L. Ed. 821. Under some 
statutes price cutting is characterized as un- 
fair competition. 52 Am. Jur. 644. Federal 
statute prohibits sales, in certain cases, at 
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reduced or unreasonably low prices for the 
purposes of destroying competition or elim- 
inating a competitor. 15 USCA Sec. 13a, 
4 FCA, title 15, Sec. 13a. 


In some jurisdictions the giving of trading 
stamps or other devices having a redemp- 
tion value, the effect of which would be to 
reduce the sale price below that fixed by 
the manufacturer or distributor, is expressly 
prohibited. Schuster and Co. v. Steffes, 237 
Wis., 41, 295 N. W. 737, 133 ALR 1071, 
125 ALR 1362. 


A person may lawfully seek the trade of 
a competitor and may tell the trade not to 
buy from his competitor so long as he in- 
dulges in no threat, coercion, misrepresenta- 
tion, fraud, or other harassing methods. 
Victor Talking Machine Company v. Lucker, 
128 Minn. 171, 150 N. W. 790. It is legitimate 
for a person to appropriate to himself all the 
customers he can command even to the ex- 
tent of driving a competitor out of business, 
provided the means used for that purpose 
do not contravene any law or violate a defi- 
nite legal right of the competitor. Feather- 
stone v. Independent Service Station (Tex. 
Civ. App.), 10 S. W. 2nd. 124. 


No inflexible rule can be laid down as to 
what conduct will constitute unfair competi- 
tion. Each case is, in a measure, a law unto 
itself. Unfair competition is a question of 
fact, 63 C. J. Sec. 112, page 414. 

The debatable character of the question 
whether a prohibition of sales below cost 
tends to prevent the creation of monopolies 
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and to foster free, open and fair competition 
renders legislative determination thereof 
conclusive on the courts. The state has the 
power to restrict all prohibitive trade prac- 
tices which upon reasonable grounds it de- 
termines are predatory, vicious, unfair and 
anti-social. Tobacco Dealers v. National 
Candy Co., 82 P. 2nd. 3, 118 ALR 486; Mc- 
Elhone v. Greer (1940 Minn), 292 N. W. 414, 
129 ALR 1127. 


While it is the purpose of fair trade acts to 
prevent cut-throat competition, it is not the 
purpose of the acts to prevent all business 
competition, competition still being the life 
of trade. For a merchant to confer pecuniary 
benefits upon his customers, which benefits 
some competing merchant does not confer, 
does not amount to such unfair competition 
as the fair trade act forbids: ~125 -AIeR 
1364; also Kinney-Rome Co. v. Federal Trade 
Commission, 275 Fed. 665, 18 ALR 542. 


[No Violation if Sale Is not Sale 
Below Cost] 


In conclusion you are advised that if the 
sale of this advertised product does not con- 
stitute a sale below cost or below replace- 
ment cost it is not an unfair advertising 
scheme and does not amount to any injury 
to a competitor or impair and prevent com- 
petition. A similar ruling was made by the 
Attorney General of this state in an opinion 
from this office to the Supervisor of the 
Red and White stores in Bismarck, North 
Dakota, under the date of Jan. 4, 1947. 


[57,611] Empire Storage and Ice Company (A Corporation) v. Joseph Giboney, 
Harold Hackell, Paul Mandalia, Sam Ippolito, Harry Weston, Walter Downey, Roy 
Uttinger, James Pike, Terrill Henry, A. J. Jenkins, Individually, and as President of the 
Ice and Coal Drivers and Handlers’ Local Union No. 953. 


In the Supreme Court of Missouri. En banc. No. 40,099. September 8, 1947. 


The act of a labor union whose membership is composed of truck drivers for ice and 
coal dealers and of individual ice peddlers, in picketing the plant of a wholesale ice dealer 
to compel the dealer to stop selling ice to non-union peddlers, constitutes an unlawful com- 
bination in restraint of trade in violation of the Missouri Anti-Trust Act. 


See the Missouri Anti-Trust Act, Vol. 2, J 8475. 


[Statement of Case] 


Dovucras, P. J.: Plaintiff corporation main- 
tains a cold storage public warehouse where 
it stores perishable foodstuffs and other 
perishable merchandise owned by its cus- 
tomers. It also manufactures and Sells ice 
which constitutes from fifteen to twenty 
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per cent of its entire business. Plaintiff’s 
employees are completely unionized by both 
the C. I. O. and the A. F. of L. The ice 
which it sells is a union product, not a non- 
union product. There is no labor dispute 
of any kind between plaintiff and its em- 
ployees. ~ 
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Defendants are members and officers of a 
labor union, the Ice and Coal Drivers and 
Handlers Local Union No. 953, which is 
affiliated with the American Federation of 
Labor. Its membership is composed of truck 
drivers for soft drink manufacturers, ice, 
and coal dealers. The membership also in- 
cludes individual ice peddlers who operate 
their own trucks in carrying on their own 
businesses of selling ice at retail. About 
eighty per cent of the two hundred ice ped- 
dlers doing business in Kansas City are 
members of the union. The defendants en- 
gaged upon a campaign for the purpose of 
unionizing the remainder. One of the rea- 
sons was to establish a minimum wage of 
$4.00 per day for any helper who may be 
employed by a peddler. The union has ob- 
tained agreements from all the other manu- 
facturers and distributors of ice in Kansas 
City under which they are bound not to sell 
ice to non-union peddlers. 

For over twenty years plaintiff has been 
selling ice at wholesale to individual ice 
peddlers. The ice peddlers are not em- 
ployees of plaintiff and never have been. 
There is no evidence that plaintiff has ever 
engaged in distributing ice to customers at 
retail. Sales of ice to peddlers are com- 
pleted at plaintiff’s plant at wholesale rates. 
Thereafter the peddlers resell the ice at 
retail to their own customers without being 
subject to any supervision or control by 
plaintiff. So far as plaintiff is concerned 
the peddlers are independent contractors. 
Only twelve to fifteen peddlers are regular 
customers of plaintiff. 

Defendant Jenkins, President of the Local 
Union, demanded that plaintiff stop selling 
ice to non-union peddlers, under the threat 
he would use means at his disposal to en- 
force his demand. Plaintiff refused his de- 
mand and a picket line was placed at its 
plant with the result that all deliveries to 
and from the plant by union drivers were 
halted. Drivers hauling perishable food- 
stuffs to plaintiff’s plant could not deliver 
them for storage, and tenants of the stor- 
age house could not obtain their foodstuffs 
stored there. There was no violence. About 
eighty-five per cent of the plaintiff’s storage 
business was stopped by the picket line. 
Defendants insist the only purpose of the 
picket line was to compel plaintiff to stop 
selling ice to non-union peddlers, and to 
obtain such result they had to interfere with 
plaintiff's business. 
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[Unlawful Combination in Restraint 
of Trade] 


Plaintiff brought suit to restrain the pick- 
eting on the ground it was pursuant to an 
unlawful combination in restraint of trade 
to prevent plaintiff from carrying on its 
business including the sale of ice, and there- 
fore the picketing was unlawful. Defendants 
answered they had the right to picket under 
the freedom of speech provisions of the 
Federal and State Constitutions. 


After a hearing the trial court found de- 
fendants were unlawfully conspiring in re- 
straint of trade, the picketing was for an 
unlawful purpose, and there was no labor 
dispute between plaintiff and its employees 
or between plaintiff and defendants. The 
court permanently enjoined defendants from 
picketing plaintiff’s plant. Defendants have 
appealed. 


[Statute] 


Section 8301, R. S. 1939, Mo. RSA of the 
article of our statutes entitled “Pools, Trusts, 
Conspiracies and Discriminations” forbids a 
combination in restraint of trade and de- 
clares it a conspiracy, as follows: 


“Any person who shall create, enter 
into, become a member of or participate 
in any pool, trust, agreement, combina- 
tion, confederation or understanding with 
any person or persons in restraint of trade 
or competition in the importation, trans- 
portation, manufacture, purchase or sale 
of any product or commodity in this state, 
or any article or thing bought or sold 
whatsoever, shall be deemed and adjudged 
guilty of a conspiracy in restraint of trade, 
and shall be punished as provided in this 
article.” 


[Decision in Similar Case Controls] 


The court en banc has recently held this 
statute to apply to a situation similar to the 
one we have here in the case of Rogers vw. 
Poteet, — Mo. —, 199 S. W. (2d) 378, and 
that decision is controlling here and rules this 
case. 

In the Rogers case members of the Milk 
Drivers and Dairy Employees Local Union 
combined together to prevent rural milk haul- 
ers, independent contractors who were not 
members of the union, from delivering milk 
to the dairies’ milk processing plants in Jack- 
son County. The court held such combination 
was “a confederation in restraint of com- 
petition in the transportation of fresh fluid 
milk to all the milk processing plants in that 
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area’, pointing out that Section 8301 ex- 
pressly forbids a combination in restraint 
of competition in the transportation of com- 
modities. 


[Restrictive Agreement] 


On the same issues raised here as to the 
constitutional rights of the defendants to 
free speech the court said: “In other words, 
outside of the fundamental guaranties in the 
Bill of Rights in the Federal and State Con- 
stitutions, the question of the legality of 
such combinations is one of statutory law, 
not constitutional law.” The court held the 
conspiracy between the union members vio- 
lated Section 8301 and the common law, 
and was not protected by the First and 
Fourteenth Amendments of the Federal 
Constitution, and Sections 8, 9 and 10, Ar- 
ticle I of the Constitution of Missouri, 1945. 


[Attempt to Destroy Plaintiff’s Business] 


The instant case appears to be even a 
stronger case than the Rogers case. The 
plaintiff in that case was an individual hauler 
whom the union was trying to force into 
its ranks. But the plaintiff here is a busi- 
ness establishment which is being threatened 
with the alternative of either ceasing to fur- 
nish ice to some of its customers or having 
its business destroyed through a local trans- 
portation combination, substantially denying 
delivery service to or from its plant in con- 
nection with its principal business activity 
which is storage, not ice selling. 


Following the principal laid down in the 
Rogers case we must hold here that the picket- 
ing is unlawful because a combination of 
union truck drivers involving most of the 
delivery service transportation in Kansas 
City comes equally within the condemnation 
of Section 8301 when it abandons its legiti- 
mate sphere of collective bargaining and 
other properly related dealings with its em- 
ployers, and seeks to dictate the terms under 
which an establishment will be either per- 
mitted or denied local transportation service. 


The defendants have used their local trans- 
portation combination improperly to threaten 
and to produce injury and damage through a 
boycott of plaintiff’s business, and «incidentally 
to injure the business of citizens who are reg- 
ular customers of its cold storage warehouse, 
by cutting off supplies to and from its cus- 
tomers. ‘This misuse of their power over 
local transportation is all the more aggra- 
vated by the fact plaintiff’s plant is fully 
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unionized and there is no labor dispute be- 
tween plaintiff and its employees, and there 
is no labor dispute as the term has been 
construed by court decisions between plain- 
tiff and defendants, nor even any lawful 
labor grievance between plaintiff and de- 
fendants. 


[Attempt to Compel Dealer to 
Join Combination] 


The admitted purpose of defendant’s pick- 
eting is clearly in violation of Section 8301. 
Defendant Jenkins testified his union had 
made agreements with the other ice com- 
panies of Kansas City under which the com- 
panies agreed not to sell ice to non-union 
peddlers. By their picketing defendants 
were attempting to force plaintiff to become 
a party to such combination. A combina- 
tion for the purpose of refusing to sell to 
a certain person or persons is in direct viola- 
tion of Section 8301. Our courts have so held 
in a number of cases. Reisenbichler v. Mar- 
quette Cement Co., 241 Mo. 744, 108 S. W. 
(2d) 343; Heim Brewing Co. v. Belinder, 97 
Mo. App. 64, 71 S. W. 69; Finck v. Schneider 
Granite Co., 187 Mo. 244, 86 S. W. 213; State 
ex rel. v. Peoples Ice Co., 246 Mo. 168, 151 
S. W. 101; Dietrich v. Cape Brewery & Ice 
Co., 315 Mo. 507, 268 S. W. 38. 


In the latter case we said: 


“Argument is advanced, founded upon the 
right of a person engaged in a business 
private in character, to buy from whom- 
soever he pleases, to sell to whomsoever 
he will, or to refuse to sell to a particular 
person. The right does not extend to the 
allowance of an agreement and concerted 
action thereunder of such person with 
others similarly engaged, in the accom- 
plishment of a common design, to destroy 
the business of another, or to the making 
of an agreement forbidden by law, and 
concerted action thereunder, inflicting an 
injury upon the public. What the defend- 
ants could have done severally, by inde- 
pendent action, is essentially different 
from what they might do collectively, 
pursuant to an agreement between them- 
selves and by concerted action thereunder.” 


The case of Shaliupsky v. Brown Shoe Co., 
350 Mo. 831, 168 S. W. (2d) 1083 is not 
applicable under the facts or the issues. 


Inasmuch as defendants were attempting 
through its picket line to force plaintiff into 
a combination which had the concerted pur- 
pose of preventing the sale of ice to non- 
union peddlers, and thus require it to make 
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unlawful discrimination in its sale of ice, it 
follows that the purpose of the picketing 
was unlawful. 


[Freedom of Speech] 


Picketing for unlawful purposes may prop- 
erly be enjoined. See Fred W olferman, Inc. 
v. Root, et al., decided today by the court 
en banc, and the cases cited therein, 


Defendants in this case cite the same de- 
cisions of the Supreme Court of the United 
States in support of their constitutional 
rights under which they may picket as were 
cited in the Wolferman case. We refer to 
that decision for the discussion of those 
cases and repeat here that they are distin- 
guishable on the facts. We summarized 
that discussion by stating that none of such 
cases authorized picketing to induce an em- 
ployer to do an unlawful act condemned by 
statute and contrary to public policy, under 
the constitutional guaranty of freedom of 
speech. 


While the case of Bakery & Pastry Driv- 
ers, etc. v. Wohl, 315 U. S. 769 dealt with 
peddlers, described therein as “vendors”, of 
bakery goods it is not opposite here on the 
issues. The court found no unlawful con- 
duct in that case. In an-attempt to unionize 
the peddlers both the baking companies which 
supplied the peddlers and customers of the 
peddlers, in some instances, were picketed. 
No making companies were parties to that 
case. The trial court found that no cus- 
tomers were turned away from the baking 
companies by reason of the picketing. It 
also appeared that the baking companies 
which were then operating delivery routes 
through employee drivers had notified the 
unions that at the expiration of their con- 
tracts they would no longer employ drivers 
but would permit the drivers to continue to 
distribute their baked goods as peddlers. 
The state court had enjoined the picketing 
upon the complaint of some of the peddlers 
on the ground no labor dispute was involved 
within the meaning of the state statute. Of 
this the Supreme Court Said: 


“Of course that does not follow: one need 
not be in a ‘labor dispute’ as defined by 
state law to express a grievance in a labor 
matter by publication unattended by violence, 
coercion or conduct otherwise unlawful 
or oppressive.” 
In Milk Wagon Drivers Union, etc. v. Lake 
Valley Farm Products, Inc., 311 U. S. 91, the 
union was attempting to organize the ped- 
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dlers of milk, but as we read the case the 
picketing which was held lawful was con- 
fined to the places of business of the peddlers’ 
customers, and the dairies which supplied the 
peddlers were not picketed. In that case 
too, the court observed that increasing use 
of peddlers to distribute milk caused de- 
creased employment of union milk drivers. 
It also appears in Milk Wagon Drivers Union, 
etc. v. Meadowmoor Dairies, 312 U. S. 287, 
where picketing was enjoined because of 
violence, that the picketing was confined to 
peddlers’ customers. 


In Carpenters and Joiners Union, etc. v. 
Ritter’s Cafe, 315 U. S. 722, the court upheld 
the injunction against picketing which a 
Texas Court had ordered on the ground the 
picketing constituted a violation of the state 
anti-trust law. However, the Supreme Court’s 
opinion did not discuss the issue on the anti- 
trust law, but based its decision on the 
theory that a state may confine the sphere 
of communication by picketing to that di- 
rectly related to the dispute. 


[Decree Affirmed] 


The decree in this case forbidding picket- 
ing by defendants forbade only the picketing 
about plaintiff's premises. We affirm the 
decree. There is nothing in the decree which 
restrains defendants from informing the pub- 
lic of any labor dispute they may have with 
the peddlers by any lawful means of dis- 
semination of information, including picket- 
ing, wherever the same may be proper. 
Under these circumstances we hold the de- 
cree does not contravene defendants’ right 
of free speech under the Federal or State 


Constitutions. 


Complaint is made that the petition failed 
to allege an unlawful combination in restraint 
of trade such as prescribed by Section 8301, 
and plaintiff failed to prove one. The court 
found after hearing evidence that defend- 
ants had combined in unlawful restraint of 
trade. We find the proof of such an un- 
lawful combination was sufficient, and as 
shown above the combination was conceded 
by defendants as to the violation of the statute 
in attempting to prevent the sale of ice to non- 
union peddlers. As to the sufficiency of the 
petition we find its allegations are somewhat 
general and well might have been stated in 
greater particularity. But defendants waived 
their right to compel this by timely motion. 
Hamilton v. Linn, — Mo. —, 200 S. W. (2d) 
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69. However, even in its general terms we [Ruling] 
find the petition sufficiently alleges an unlawful For the reasons stated, the judgment is 


combination in restraint of trade such as 
Section 8301 condemns. 


affirmed. 


All concur. 


[7 57,612] Opinion of the Attorney General of Idaho. 


Addressed to the Honorable E. F. Haworth, Commissioner of Finance, by Assistant 
Attorney General Robert E. Smylie for the Attorney General of Idaho, June 24, 1947. 
Opinion No. 67-47. 


In computing the cost of cigarettes to the wholesaler under the Idaho Unfair Sales 
Act, a discount allowed for cash payment may not be deducted from the wholesaler’s gross 
cost prior to applying the statutory wholesale mark-up, and an amount equal to the value of 
the state cigarette tax stamps required to be affixed to the package of cigarettes may not 
be added to the net cost of the wholesaler, In computing the cost to the retailer under the 
Act, when the cost so computed includes as a result of the statutory computation, a fraction 
of a cent, compliance is had with the law when the price is set at the nearest even cent. 


See the Idaho Unfair Sales Act, Vol. 2, J 8208. 


[Questions ] 


Recent correspondence addressed by your 
office to the Attorney General requested our 
Opinion with regard to the following ques- 
tions arising under Chapter 209, Session 
Laws of 1939 as amended by Chapter 117, 
Session Laws of 1941, commonly referred 
to as the “Idaho Unfair Sales Act”. These 
questions will be answered in one opinion, 
and are as follows: 


1. In computing the cost of cigarettes to 
the wholesaler under the Act, may a 2% 
discount allowed for cash payment of the 
invoice covering the purchase transaction 
be deducted from the wholesaler’s gross cost 
prior to applying the statutory wholesale 
mark-up? 

2. In computing the cost of ciragettes to 
the wholesaler under the Act, should an 
amount equal to the value of the state cigar- 
ette tax stamps required to be affixed to 
the packages of cigarettes be added to the 
net cost to the wholesaler prior to applying 
the statutory wholesale mark-up? 

3. In computing the cost to the retailer 
under the Act when the cost so compnted 
includes, as a result of the statutory compu- 
tation, a fraction of a cent, is the correct 
cost to the retailer the next highest even 
cent or the next lowest even cent? 


[Customary Trade and Cash Discounts 
Allowed | 


With reference to the first question pro- 
pounded, it appears from the information 
which you submitted that the list price of 
cigarettes is $7.38 per thousand to which is 
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applied a trade discount of 10%, resulting in 
a net cost of cigarettes to the wholesaler of 
$6.642 per thousand. Apparently the cus- 
tom of the trade allows a 2% discount for 
cash payment of invoices. Applying this 
2% to the price per thousand less 10% re- 
sults in a net cost to the wholesaler of 
$6.509 per thousand cigarettes. Your ques- 
tion apparently inquires whether $6.642 per 
thousand, or $6.509 per thousand is the 
proper base for application of the statutory 
mark-up of 2% in computing the cost per 
thousand cigarettes to the wholesaler. 


[“Cost to the Wholesaler’ Defined] 


The term “Cost to the Wholesaler” is de- 
fined in section 3-b, Chapter 209, Session 
Laws of 1939, as amended by Chapter 117, 
Session Laws of 1941, and reads as follows: 


“(b) When used in this act, the term 
“cost to the wholesaler” shall mean the 
invoice cost of the merchandise to the whole- 
saler, or the replacement cost of the 
merchandise to the wholesaler, whichever 
is lower; less all trade discounts except 
customary discounts for cash; to which 
shall be added 

“(1) freight charges, not otherwise in- 
cluded in the invoice cost or the replace- 
ment cost of the merchandise as herein set 
forth, and 

“(2) cartage to the retail outlet if done 
or paid for by the wholesaler, which car- 
tage cost, in the absence of proof of a 
lesser cost, shall be deemed to be three- 
fourths (34) of one per cent of the cost to 
the wholesaler as herein set forth after 
adding thereto freight charges but before 
adding thereto cartage markup and 


Copyright 1947, Commerce Clearing House, Inc. 


10-10-47 
Report 120 


“(3) a markup to cover a proportionate 
part of the cost of doing business, which 
markup, in the absence of proof of a les- 
ser cost, shall be two per cent (2%) of 
the cost to the wholesaler as herein sct 
forth after adding thereto freight charges 
and cartage but before adding thereto a 
markup.” 


[Cash Discount Excluded] 


This section seems to us to constitute a 
clear definition of the “cost to the whole- 
saler” and to exclude from the computation 
of such cost “‘customary discounts for cash”. 
The 2% referred to in your communication 
seems to us to be what the statute calls a 
“customary discount for cash”. We are 
therefore of the opinion that your first ques- 
tion must be answered in the negative and 
that the statutory definition of “cost to the 
wholesaler” requires that the 2% discount 
for cash payments be excluded from the 
computation of net cost to the wholesaler 
prior to applying the statutory wholesale 
mark-up of 2%. 


[Value of Tax Stamps Excluded] 


These same considerations seem to us to 
be controlling with respect to the second 
guestion set forth above. As pointed out in 
the preceding paragraph Section 3-b pro- 
vides a definition of “cost to the wholesaler” 
as that term is used in the Act. That defi- 
nition seems to us to exclude from consid- 
eration the tax upon cigarettes imposed by 
Chapter 205 Session Laws of 1945 and acts 
amendatory thereof. Our view in this mat- 
ter seems to us to be reinforced by the fact 
that Section 3 of Chapter 205, Session Laws 
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of 1945 as amended by Chapters 121 and 
146, Session Laws of 1947, imposes a tax 
“upon the retail sale of cigarettes”. (Italics 
supplied.) The effect of this taxing statute 
is to impose a tax at the retail level of trade 
even though the statute does make provision 
for collection of the tax through coopera- 
tion with distributors and wholesalers of 
cigarettes. To allow the tax to be added to 
the net cost to the wholesaler prior to ap- 
plying the statutory mark-up would have 
the effect of allowing a mark-up to be com- 
puted on the value represented by the 
amount of the tax. In view of these con- 
siderations, we are of the opinion that your 
second question must also be answered in 
the negative and that it is not proper to add 
to net cost an amount equal to the value of 
the tax stamps requested to be affixed to the 
packages of cigarettes prior to applying the 
statutory wholesale mark-up. 


[Method of Determining Cost Where 
Fraction of Cent Involved} 


We have found no provision of the statute 
which controls the third question set forth 
above. It seems to us, however, that a rea- 
sonable interpretation of the law would in- 
dicate that where the cost to the retailer or 
wholesaler, computed in accordance with the 
statute on an individual item includes a 
fraction of a cent that compliance is had with 
the law when the price is set at the nearest 
even cent. For instance, if the cost as com- 
puted under the statute is 31.49¢ it seems to 
us that the correct statutory cost should be 
31¢ and if the cost as computed under the 
Act is 31.51¢, the correct statutory cost 
should be 32¢. 


[157,613] United States v. The Standard Register Co. 


In the United States District Court for the District of Columbia. 


36040. Decided June 19, 1947. 


Civil Action No. 


On a motion by plaintiff for summary judgment in a suit to enjoin activities in alleged 


violation of the Sherman Act and Clayton Act, the court finds as facts without substantial 
controversy that defendant had entered into agreements by which defendant licensed and 
leased its patented form handling devices for use in typewriters and business machines, 
subject to the condition that the user purchase form material for use on the devices only 
from defendant; and that these agreements were terminated by defendant prior to insti- 
tution of suit. 

See the Sherman Act annotations, Vol. 1, § 1270.401, 1610.208, 1610.225, and Clayton 
Act annotations, Vol. 1, 2023.11; see also comment on complaint, J 54,104. 
to enforce contracts in alleged violation of 
the Sherman Act and Clayton Act, and for 
additional relief. It comes before me on 
plaintiff's motion for summary judgment. 
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[Nature of Action] 


PineE, J.: This is an action to enjoin de- 
fendant from entering into and continuing 
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[Activities Complained of Discontinued Be- 
fore Suit Brought] 


Defendant makes two contentions, name- 
ly (1) that the case is moot and (2) that its 
conduct was not in violation of the statutes 
involved. The record discloses, in respect 
of the first contention, that the activities 
complained of were discontinued before the 
institution of the suit. “While ‘voluntary 
discontinuance of an alleged illegal activity 
does not operate to remove a casé from the 
ambit of judicial power’ (Walling v. Helmer- 
ich & Payne, 323 U. S. 37, 43) it may justify 
a court’s refusal to enjoin future activity of 
this nature when it is combined with a bona 
fide intention to comply with the law and 
not resume the wrongful acts.’” The court, 
therefore, is not deprived of jurisdiction 
merely by cessation of the activities here 
involved, but should determine the bona fides 
of the cessation. It should also determine 
whiether it was in prophecy or dread of the 
suit which was filed, and whether there is a 
“dangerous probability” of resumption of 
such activities.” A “genuine issue” as to these 
questions of fact on which evidence should 
be adduced and the court’s decision rendered 
is disclosed by the record. Summary judg- 
ment, therefore, is not warranted.’ 


However, Section 56 (d) F. R. C. P. 
provides that, if motion for summary judg- 
ment is not rendered upon the whole case, 
and a trial is necessary, the court shall, if 
practicable, ascertain what material facts 
exist without substantial controversy, and 
shall thereupon make an order specifying 
such facts. Accordingly, the following facts 
are found to be without substantial contro- 
versy: 


[Findings of Fact] 


Defendant is engaged in the manufacture 
and distribution, by sale and lease, of align- 
ing, feeding, and other form handling de- 
vices for installation in typewriters and 
business machines. They are shipped by 
defendant to lessees and purchasers in the 
District of Columbia and various states of 
the United States. It has under lease in 
excess of 11,000 of these devices. One of 
its devices, known as a Registrator Platen, 
is covered by patents owned by defendant. 
The use of these devices has become a prac- 
tical business necessity for plaintiff and oth- 
ers. Defendant also manufactures and sells 


1 Walling v. Hardwood Co., 325 U. S. 419, 421. 
2 United States v. United States Steel Corp., 
251 U. S. 417. 
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bilaterally punched continuous forms which 
are not patented, for use in machines in 
which registrator platens and other devices 
of defendant have been installed. These 
forms are fed and controlled by pins in the 
Registrator Platen and other devices of de- 
fendant which engage the holes punched in 
the margins. One of the purposes of this 
mechanism is to assure proper alignment of 
the continuous forms. These forms are 
manufactured by defendant at its factory in 
Dayton, Ohio, and are shipped by defendant 
to purchasers in the District of Columbia 
and various states of the United States. The 
dollar volume of defendant’s gross ship- 
ments for 1945, of bilaterally punched con- 
tinuous forms manufactured by defendant, 
was in excess of nine million dollars. Other 
companies manufacture continuous forms 
suitable for use over the Registrator Platen 
and other form handling devices leased by 
defendant. In 1941 more of defendant’s. 
tabulating forms were used than all other 
marginal-punched continuous tabulating 
forms combined. 


From 1934 until July 23, 1946, defendant 
had entered into agreements with govern- 
ment departments and agencies and com- 
mercial users by which defendant licensed 
and leased its Registrator Platens subject 
to the following conditions: 


This license shall continue only so long 
as the User purchases from the Owner or 
its authorized representatives, at the pre- 
vailing quotations made from time to time 
by Owner to others in similar position as 
User, marginally punched stationery or 
continuous form material for use on the 
devices licensed hereby in lots totalling 
minimum gross price of Fifty ($50.00) 
Dollars per order, and not less than Fifty 
($50.00) Dollars per year for each device 
licensed hereunder and only so long as no 
continuous form material or marginally 
punched forms obtained elsewhere than 
from Owner and/or its authorized repre- 
sentatives is used by User with the li- 
censed property. But nothing herein shall 
be deemed to restrict the User in the 
purchase of continuous manifolding form 
material from others than Owner, or to 
limit the User in the purchase, lease or 
license of feed aligning devices of others 
excepting that no license is to be implied 
hereby under the patents referred to in 
Schedule One as to such products of 
others. 


’Summary judgment may be rendered only 
when there is no genuine issue as to a material 
fact-i56. ho RAC Pas) 
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State of Ohio v. Greater Cleveland Livery Owners Ass'n, et al. 


the devices. Substantially all these agree- 
ments were terminated by’ defendant prior 
to institution of suit. 

Counsel will submit order in accordance 
with this memorandum. 


Prior to July 23, 1946, defendant had for- 
mulated and adopted the policy of refusing 
to install Registrator Platens unless an 
agreement embodying these conditions was 
first secured from the prospective user of 


[57,614] State of Ohio, ex rel. Frank T. Cullitan, Prosecuting Attorney for Cuya- 
hoga County v. Greater Cleveland Livery Owners Association, et al. 


In the Ohio Court of Common Pleas, Cuyahoga County. No. 568 635. 


An association of automobile livery owners, comprising a majority of such independent 
owners in a metropolitan area, which prepares and distributes fixed price lists for hire of 
auto livery, requires its members to charge and obtain fixed prices, and prohibits members 
from furnishing livery service to undertakers who also obtain service from non-members 
constitutes a combination for the purpose of fixing prices, restricting trade and destroying 
competition in violation of the provisions of the Ohio Trusts Act. Defendant association 
is enjoined from engaging in the practices described, and from employing coercive meas- 
ures for the purpose of effecting such practices. 


See the Ohio Trusts Act, Vol. 2, 1 8675. 


For plaintiff: Frank T. Cullitan, Prosecuting Attorney, and Saul S. Danaceau, As- 
sistant Prosecuting Attorney, Cleveiand, Ohio. 


For defendant: Wm. J. Corrigan, Esq. 


[Nature of Action] 


CuHartes J. MCNAMEE, J.: This action is 
brought by the State of Ohio on relation of 
the prosecuting attorney of Cuyahoga Coun- 
ty against the Greater Cleveland Livery 
Owners Association, the individual members 
thereof, and the secretary of the organiza- 
tion, Joseph M. Walsh. 


[Allegations of Complaint] 


Plaintiff alleges that said association con- 
stitutes an unlawful combination for the 
purpose of fixing prices, restricting trade, 
and destroying competition, and seeks an 
injunction restraining the commission by 
said defendants of acts which plaintiff as- 
serts are designed to further the accomplish- 
ment of the alleged unlawful purposes. 


[Background and Organization of 
Association | 


The defendant association was organized 
in the early part of 1946 and includes within 
its membership twenty-one of the twenty- 
three independent automobile livery owners 
who furnish livery service to the funeral 
directors of Cuyahoga County. These 
{twenty-one members of the association own 
fifty-six automobiles, and the two non mem- 
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bers livery owners own one-half of that 
number, or twenty-eight automobiles. These 
vehicles consist of various types of, trans- 
portation equipment used at funerals such: 
as hearses, flower cars, and limousines for 
passengers, In addition to the equipment 
of the livery owners, there are two hundred 
and thirty-seven automobiles owned by the 
two hundred and forty-six funeral directors 
of Greater Cleveland. When not necessary 
to meet their own requirements, many funeral 
directors hire their equipment to other un- 
dertakers. In this latter respect they act in 
direct competition with livery owners. 


[Plan to Increase Rates] 


Immediately after its organization the 
Livery Owners Association through its of- 
ficers conferred with representatives of the 
Funeral Directors Association and proposed 
an increase of livery service charges and the 
adoption of a zone schedule of rates modeled 
after a similar zone schedule in effect in 
Chicago, Illinois. After several meetings 
between representatives of the Livery Asso- 
ciation and the Funeral Directors Associa- 
tion the latter indicated a willingness to pay 
increased rates but rejected the proposal to 
fix said rates in accordance with the newly 
proposed zoning system. 
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Under date of February 27th 1946, the 
Association forwarded a letter to all funeral 
directors of greater Cleveland containing the 
following: 


“Enclosed you will find copy of the new 
rates for livery hire approved and adopted 
by our association. These new rates will 
go into effect May Ist, 1946.” 


This letter was followed by another com- 
munication which stated: 


“Enclosed is a copy of new rates for 
all types of livery cars owned by members 
of the greater Cleveland Livery Owners 
Association. In order to permit you time 
to adjust your rates to your customers 
the new rates will not become effective 
until July Ist 1946.” 


Upon the price list published by the Asso- 
ciation and enclosed in the foregoing com- 
munications there appears the following: 

“Effective June Ist, 1946, Livery owned 
by members of this Association will not 
be permitted on any funeral with livery 
owners not members of this association. 

Complaints must be made in writing to 

the Association secretary. 


Copies of these price lists containing the 
foregoing quoted matter were forwarded 
also to each member of the Association. The 
Association also published and forwarded 
to each funeral director a list of names of 
the members of the Association on which 
the foregoing last quoted statement appeared. 


[Provisions of Constitution of Association] 


Again, and in relation to the same subject, 
Article 4, Sec. 2 of the Constitution of the 
Association provides: 


“Effective June Ist 1946, livery owned 
by members of this Association will not 
be permitted on any funeral with livery 
owners not members of this association.” 


Article 8, Sec. 1 of the Constitution of the 
Association provides: 


“The rates as adopted and published 
will be the official rates of this Associa- 
tion. All members and patrons of this 
Association will receive a copy.” 


Pursuant to Article 3, Sec. 4 of the Con- 
stitution, each member pledges himself to 
abide by the Constitution, by-laws, rules and 
regulations of the Association. The Cen- 
stitution contains provisions for the collec- 
tion of accounts by the Association against 
members thereof, and prohibits a member 
who is delinquent in the payment of his 
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accounts from receiving livery from any 
other member of the Association. The con- 
stitution fixes the initiation fee of members 
at $1,000. 


In the Constitution there are provisions 
for the imposition of fines for failure of 
members charged with a violation who fail 
to produce their “books” for examination; 
and failure to appear and testify before the 
Grievance Committee is subject to fine also, 
and each member waives any right of action 
against the association, its members, officers 
or employees on account of wrongs and 
torts. 


It is conceded by plaintiff that the estab- 
lished rates are reasonable and that the 
increased prices were warranted in view of 
the higher costs of maintenance and oper- 
ation. The evidence discloses that livery 
owners charge funeral directors for services 
rendered and the latter collect these 
amounts, plus a profit, directly from their 
patrons. Thus, the increase in price of livery 
service is passed on to members of the 
public. 


[Applicable Provisions of Code] 
Section 6391 General Code (Valentine Act) 


reads: 


“A trust is a combination of capital, 
skill or acts by two or more persons, firms, 
partnerships, corporations or associations 
of persons, for any or all of the following 
purposes: 


“1. To create or carry out restrictions 
in trade or commerce. 


“2. To limit or reduce the production 
or increase, or reduce the price of mer- 
chandise or a commodity. 


“3. To prevent competition in manu- 
facturing, making, transportation, sale or 
purchase of merchandise, produce or a 
commodity. 


“4. To fix at a standard or figure, 
whereby its price to the public or con- 
sumer iS in any manner controlled or 
established, an article or commodity of 
merchandise, produce or commerce in- 
tended for sale, barter or use or consump- 
tion in this state. 


#4. To make, enter into, execute or 
carry out contracts, obligations or agree- 
ments of any kind or description, by which 
they bind or have hound themselves not 
to sell, dispose of or transport, an article 
or commodity, or an article of trade, use, 
merchandise, commerce or consumption 
below a common standard figure or fixed 
value, or by which they agree in any man- 
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ner to keep the price of such article, com- 
modity or transportation at a fixed or 
graduated figure, or by which they shall 
in any manner establish or settle the price 
of an article, commodity or transportation 
between them or themselves and others, 
so as directly or indirectly to preclude a 
free and unrestricted competition among 
themselves, purchasers or consumers in 
the sale or transportation of such article 
or commodity, or by which they agree to 
pool, combine or directly or indirectly 
unite any interest which they have con- 
nected with the sale or transportation of 
such article or commodity, that its price 
might in any manner be affected. Such 
trust as is defined herein is unlawful, 
against public policy and void.” 


[Auto Livery Business Is “Trade’’| 


There can be little question that the auto 
livery business is “trade” as that term is 
used in the statute. The word “trade” is 
not to be interpreted in a narrow sense as 
importing, only the buying, selling or ex- 
changing of commodities. In Atlantic Clean- 
ers & Dyers, Inc., et al., v. United States, 286 
U. S. 428, the Supreme Court of the United 
States held the business of dyeing and clean- 
ing and renovating clothes to be “trade” 
within the meaning of the Sherman Act. 
The Court quoted with approval the follow- 
ing statement of Mr. Justice Story, found in 
Schooner Nymph, 1 Summ. 516, 517, 518; 18 
Fed. Cas. 506, No. 10,388: 


“The argument for the claimant insists 
that “trade” is here used in its most re- 
strictive sense, and as equivalent to traffic 
goods, or buying and selling in commerce 
or exchange. But I am clearly of opinion, 
that such is not the true sense of the word, 
as used in 32nd section. In the first place, 
the word “trade” is often and indeed, gen- 
erally used in a broader sense, as equiva- 
lent to occupation, employment, or business 
whether manual or mercantile. Wher- 
ever any occupation, employment, or busi- 
ness is carried on for the purpose of profit, 
or gain, or a livelihood, not in the liberal 
arts or in the learned professions, it is 
constantly called a trade. Thus, we con- 
stantly speak of the art, mystery, or trade 
of a housewright, a shipwright, a tailor, a 
blacksmith and a shoemaker, though some 
of these may be, and sometimes are, car- 
ried on without buying or selling goods.” 


Defendants urge that their association ts not 
a monopoly. It is not necessary that a com- 
bination in restraint of trade by [sic] a 
monopoly in order to come within the pro- 
scriptive terms of the Statute. It is sufficient 
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if the combination tends toa monopoly. The 
statute makes no distinction between large 
and small combinations. The policy of the 
law is stated in United States v. E. C. Enight 
& Co., 156 U. S. 116, wherein Chief Justice 
Fuller said; 


“Again, all the authorities agree that in 
order to vitiate a contract or combination 
it is not essential that its result should 
be a complete monopoly; it is sufficient 
that, it really tends to that end and to 
deprive the public of the advantages which 
flow from free competition.” 36 Amer. 
Jur. Sec. 13, p. 494. 


[Combination to Regulate Prices, Restrain 
Competition | 


While it is true that the members of the 
association are compelled to meet the com- 
petition of funeral directors who, when the 
exigencies of their business permit, exchange 
automotive equipment amongst themselves, 
yet it is apparent that many funeral direc- 
tors rely largely, and some of them perhaps 
entirely, upon the services of livery owners. 
Furnishing livery service to funeral directors 
is an established business in this community. 
More than nine tenths of all those engaged 
exclusively in that business are members of 
the Association. They have combined for 
the purpose of regulating prices and re- 
straining competition amongst themselves 
and others and are attempting by a form of 
boycotting to interfere with the normal 
course of trade in refusing to deal with 
funeral directors on occasions when the 
latter deal with nonmembers of the Asso- 
ciation. The evidence discloses that non- 
members have been denied business by 
former patrons because of this rule promul- 
gated by the Association. It further appears 
that nonmembers cannot now join the Asso- 
ciation except upon payment of the exorbi- 
tant and prohibitive fee of $1,000. These 
practices, together with the announced pur- 
poses of the Association as set forth in its 
Constitution, tend to a monopoly and deny 
the advantages that flow from free com- 
petition. 


The applicable principles that govern are 
stated as follows: 


“If the combination is in fact in re- 
straint of trade, and monopolistic in its 
tendency, it is illegal, however reasonable 
the prices fixed by the parties thereto, 
however great the competition they had 
to encounter, and however great the ne- 
cessity for curbing themselves by joint 
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agreement from committing financial sui- 
cide by ill-advised competition.” 36 Amer. 
Jur. Sec. 10, page 492. 


[Reasonableness of Prices No Justification | 


The fact that the increased prices are 
reasonable does not relieve against the ap- 
plication of the provisions of the statute. 


In U. S. v. Socony Vacuum Oil Company, 
310 U. S. 150, at page 220, Mr. Justice 
Douglas said: 


“Any combination whichgtampers with 
price structures is engaged in an unlawful 
activity. Even though the members of the 
price fixing group were in no position to 
control the market, to the extent that they 
raise, lower or stabilize prices, they would 
be directly interfering with the free flow 
of market force. The act places all such 
schemes beyond the pale and protects that 
vital part of our economy against any 
degree of interference.” 


Again, at page 212 of the foregoing opin- 
ion, the following appears: 


“Thus, for over forty years this court 
has consistently and without deviation 
adhered to the principle that price-fixing 
agreements are unlawful per se under the 
Sherman Act and that no showing of so 
called competitive abuses or evils which 
those agreements were designed to elimi- 
nate or alleviate may be interposed as a 
defense. And we reaffirmed that well 
established rule in clear and unequivocal 
terms in Ethyl Gasoline Corp. v. United 
States, No. 536, decided March 25, 1940 
(309 U. S. 436, ante 852, 60 S. Ct. 618) 
where we said , 

‘Agreements for price maintenance of 
articles moving in interstate commerce 
are, without more, unreasonable restraints 
within the meaning of the Sherman Act 
because they eliminate competition.’ ” 

See also Rayess v. Land Drug Co., 138 O. S. 
401; Central Ohio Sale Co. v. Guthrie, 35 
O. S. 666. The Ohio law is well summa- 
rized in the following statement in 27 O. J., 
Sec. 10, p. 170: 


“No Ohio decision has upheld a trans- 
action whose purpose was to fix prices or 
establish a monopoly, or, with one excep- 
tion, whose sole purpose was to reduce 
competition. The initial presumption is 
against all arrangements in restraint of 
trade.” 


[Boycotting Prohibited by Statute] 


Boycotting is a form of restraint that 
comes within the provisions of the statute. 
In 36 American Jur. Sec. 27, page 508-509, 
it is stated that: 
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“Boycotting or blacklisting third per- 
sons who deal with the party attacked 
may produce the intended result as di- 
rectly as physical violence; and such con- 
duct is equally illegal. A. combination by 
two or more persons for the purpose of 
boycotting a third person is a combination 
to create and carry out a restriction in 
trade or commerce, and is a violation of 
state anti-trust laws.” 

It is true that in two previous cases de- 
cided by this Court, State ex rel., v. Electric 
Business Assn., et al., 29 ONP (N. S.) and 
Clover Meadow Creamery, et al., v. National 
Dairy Products, et al., 29 O. N. P. (N. S.) 
243, it was held that members of an associa- 
tion had a right to meet, exchange ideas 
and to discuss and agree “as to what will 
constitute reasonable prices for standard 
commodities,’ but in neither of the fore- 
going cases was judicial sanction given to 
the practice of regulating prices by concerted 
action or by attempting to maintain the 
prices established by coercive measures. 


[No Similarity of Purpose Between Associa- 
tion and Labor Union] 


Defendants urge that the principles of law 
which permit workmen to organize and bar- 
gain collectively ought to be applied here. 
It may be said of those members who own 
and operate but one automobile that they 
approximate the status of workmen who 
supply their own tools, but like the members 
who own multiple cars they are proprietors 
of businesses; they are independent contrac- 
tors and not employees. 


‘Members of the association who own 
more than one car are employees [sic] of 
several workmen. There is no genuine simi- 
larity of purpose between the association 
and a labor union. 


[Statute Makes No Distinction Between Large 
and Small Combinations] 


Many of the members of the association 
are men of modest means with a small capi- 
tal investment in the businesses they operate. 
A court cannot be unsympathetic with the 
ambition of these men to obtain fair and 
reasonable prices for the services rendered 
by them. Manifestly this result can be 
achieved more effectively by united action 
than by the independent efforts of each 
livery owner. But neither considerations of 
sympathy nor an appreciation of the appar- 
ent economic advantage of group unity will 
permit a court to disregard the unambiguous 
terms of the statute. The statute makes no 
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distinction between large and small com- 
binations. Its terms are precise and plain. 
It denounces a combination of capital, skill 
or acts by two or more persons * * *”, 
for any or all of the purposes therein enu- 
merated. 


[Acts and Purposes of Association Violate 
Statute] 


lt appears that in the respects herein- 
before indicated the acts and purposes of the 
Association are violative of the terms of the 
Valentine Act. The extensive scope of this 
and similar acts in other states as inter- 
preted by courts is weil expressed in the 
following statement in 21 A. L. R. 1110: 


“It may be said, however, generalizing 
froin the cases, that the anti-trust acts are 
violated by any agreement, understanding, 
combination, association, plan, or club, or 
between, among, or composed of those 
engaged in the same business,—although 
called by a name indicating apparently 
existing competition or openly setting out 
only worthy objects not in conflict with 
such acts, the effect of which is to secure 
harmonious action among the operators 
or members in relation to the regulation 
of price, the limitation of production or 
the division of business or territory.” 


[Illegal Acts Enjoined] 


The court therefore grants that part of the 
prayer of plaintiff's petition enjoining de- 
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fendants from preparing, publishing and 
distributing fixed price lists for hire of auto 
livery; from establishing, regulating or main- 
taining® fixed prices for livery service by 
combined or concerted action; from order- 
ing or requiring the members of said Asso- 
ciation to charge and obtain fixed prices; 
from promulgating or carrying into effect, 
directly or indirectly, a rule or policy which 
prohibits members of the Association from 
furnishing livery service to funeral directors 
who also obtain livery service from non 
members of the Association and from adopt- 
ing and employing coercive measures of any 
kind against members, non members, funeral 
directors or others for the purpose of car- 
rying into effect any of the foregoing 
practices. 


[Dissolution Not Required | 


Plaintiff does not seriously urge that the 
Association ought to be dissolved, nor is the 
court of the opinion that such action is war- 
ranted. With the elimination of the pur- 
poses and practices which are hereby 
enjoined, the Association may continue to 
function for all purposes of mutual assist- 
ance to its members insofar as the same are 
not in violation of law. 

A journal entry may be prepared in ac- 
cordance with the foregoing, with exceptions 
allowed to all defendants. 


[7 57,615] Standard Oil Company (New Jersey), Standard Oil Development Com- 
pany, Standard Catalytic Company and Jasco Incorporated v. Tom C. Clark, Attorney 


General. 


In the United States Circuit Court of Appeals for the Second Circuit. 


No. 185—Oc- 


tober Term, 1946. Decided September 22, 1947. 
In an action to recover property, consisting of stock and patents, claimed to have been 


wrongfully seized and vested in himself by the Alien Property Custodian brought by four 
corporations in the oil industry, the defense that plaintffs may not recover because of 
violation of the Sherman Act is rejected. The Trading with the Enemy Act does not re- 
strict the right to the return of property because of violation of law in the claimant’s 
original acquisition of it. In no case has title to patents been denied because of violation of 
the anti-trust laws. Moreover, since the consent decree the property in suit has not been 
used in violation of the anti-trust laws. 


See the Sherman Act annotations, Vol. 1, { 1660.275. 


Theodore S. Kenyon and John W. Davis, both of New York City (Kenyon & Kenyon, 
Edgar F. Baumgartner, Ralph M. Carson, Harold W. Bissell, and Taggart Whipple, all of 
New York City, on the brief), for plaintiffs. 


M. S. Isenbergh, Special Assistant to Attorney General, and James L. Morrison, At- 
torney, Claims Division Department of Justice, both of Washington, DCs (Cohn Exe 
McGohey, U. S. Attorney, of New York City, John F, Sonnett, Assistant Attorney Gen- 
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eral, Harry LeRoy Jones, Special Assistant to Attorney General, Claims Division, Depart- 
ment of Justice, John Ward Cutler, Acting General Counsel, and Maximilian Friedmann, 
Attorney, Office of Alien Property, Department of Justice, all of Washington, D. Gon 


the brief), for defendant. 
[Nature of Action] 


CLarRK, Circuit Judge: This is an action 
to recover property claimed to have been 
wrongfully seized and vested in himself by 
the Alien Property Custodian, brought by 
four corporations usually referred to as the 
“Jersey” group. The corporations are the 
parent holding company, Standard Oil Com- 
pany (New Jersey), referred to as Standard, 
and three subsidiaries: Standard Oil Devel- 
opment Company, called Development; 
Standard Catalytic Company, originally 
S. I. G. Company, thereafter Standard I. G. 
Company, and usually referred toas S. I. G.; 
and Jasco, Incorporated. The property in 
question was vested by the Custodian in 
himself as being the property of the Ger- 
man corporation, I. G. Farbenindustrie, 
A. G., called I. G.; but the plaintiffs’ conten- 
tion is that it is, instead, owned by them- 
selves, American corporations. It consists 
of shares of stock of American corporations 
and United States patents in the hydrocar- 
bon field for the treatment of natural gas, 
crude petroleum, coal, and other materials 
to produce marketable products in the oil, 
natural gas, and gasoline industries. Speci- 
fically it consisted of 200 shares of S. I. G. 
stock, 5 shares of Jasco stock, 425 shares of 
Hydrocarbon Synthesis Corporation (USAC) 
stock, many hundreds of patents relating 
principally and directly to the hydrocarbon 
field called Class A S. I. G. patents, many 
hundreds of patents merely useful in that 
field called Class B S. I. G. patents, and 
many Jasco patents relating to the Acety- 
lene Arc, Paraffin Oxidation, Oppanol, and 
Buna processes. 


[Background | 


The case preseiits a fascinating picture of 
the interrelationships of two vast private 
commercial empires, among the largest in 
the world acting in hearty co-operation in 
division of their respective fields of opera- 
tion and making and executing plans for 
continuance of that co-operation under the 
stress of developing friction and approaching 
war between the countries of which they 
were, after all, respectively nationals. For 
the purposes of this appeal we need not at- 
tempt to set forth that extensive history in 
detail; as a matter of fact, Judge Wyzanski, 
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in his careful and searching decision below, 
D.C. S. D.N. Y., 64 F. Supp. 656, has made 
the labors of review as light as the momen- 
tous nature of the issues permit. Broadly 
speaking, the great German J. G. Farbenin- 
dustrie, A. G., had developed original means 
and methods of manufacture and production 
with respect to gasoline, oils, and rubber, of 
which the Jersey group desired to obtain 
rights of exploitation, particularly in the 
light of jts concern with the apparently lim- 
ited reserves of oil in the world. So negotia- 
tions were opened in 1926; and from 1929, 
agreements were entered into by the respec- 
tive parties to this end, which involved, 
among other things, the organization of new 
jointly controlled companies—S. I. G. and 
Jasco—and payments going into the many 
millions by the American to the German 
interests for the rights thus obtained. The 
District Court has held those arrangements, 
as had prior to October, 1939, legal so far 
as the trading with the Enemy Act is con- 
cerned. But at that date the outbreak of 
World War II had already occurred, and 
the parties made arrangements then for the 
transfer of stocks, patents, and other prop- 
erty to the American interests. These lat- 
ter transfers the court adjudged to be sham, 
made with the intent of merely passing an 
apparent title against later possible seizure 
by the United States Government in the 
event of war—an event which the parties 
correctly foresaw—with beneficial ownership 
still in fact with the German corporation. 
Hence in broad outline the judgment below 
returned to the plaintiffs the property ac- 
quired before the October, 1939, agreement 
and refused to return the remainder. And 
so both opposing parties appealed. 


[Plaintiff's Violation of Sherman Act Raised 
as Defense] 


Thus the ultimate issues below and here 
turn upon the determination of the owner- 
ship of the specific blocks of stock and of 
the patents, the existence or nonexistence 
of equitable rights in the patents, and the 
ownership and extent of those rights. These 
problems are complicated by a consent de- 
cree entered in 1942 in a prosecution of the 
plaintiffs and others, including individual offi- 
cers of the companies, for violation of the 
antitrust laws, since this decree has some 
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bearing upon the parties’ rights in the pat- 
ents. Before the specific problems are 
reached, however, we must also consider 
two general over-all defenses which were 
rejected by the court below. These are that 
plaintiffs are barred from bringing the ac- 
tion at all, since they have acted to conceal 
the American assets of a then friendly for- 
eign power; and that plaintiffs may not re- 
cover because of lack of clean hands and 
violation of the Sherman Antitrust Act. 


[Portions of the opinion dealing with own- 
ership of stocks and patents are omitted as 
not pertinent to the scope of these reports. | 


[ Unclean Hands and Antitrust Violations | 


Defendant also urges that plaintiffs must 
fail generally because they do not come into 
court with clean hands in an action which 
is, by the terms of § 9 (a), of the type form- 
erly denominated equitable. Cummings v. 
Deutsch Bank und Disconto-Gesellschaft, 300 
U.S. 115, 118. Plaintiffs’ hands are unclean 
says defendant, because of misrepresenta- 
tions by Jersey of the actual relationships 
between it and I. G. and because of the 
I. G.-Jersey arrangements were declared by 
the consent decree to be violative of the 
antitrust laws. 


[Suit for Return of Property not Barred by 
Antitrust Violations | 


If plaintiffs were seeking enforcement of 
obligations arising under an illegal arrange- 
ment, a court would not lend them its aid. 
Sola Electric Co. v. Jefferson Electric Co., 
317 U. S. 173. Here, however they are seek- 
ing return of property owned by them. This 
right is specifically written into a statute 
providing for government seizure of prop- 
erty. Nowhere in the statute is there writ- 
ten any restriction of the right to the return 


Court Decisions 
Massachusetts v. McHugh 


58,691 


of property or any enlargement of the Gov- 
ernment’s power of seizure because of viola- 
tion of law in the claimant’s original 
acquisition of it. Moreover, no cases on 
patent infringements where the defense of 
unclean hands based on the antitrust law has 
been sanctioned go so far. Morton Salt Co. 
v. G. S. Suppiger Co., 314 U. S. 488, denied a 
remedy for infringement to a patentee using 
his patent for unlawful restraint of trade. 
See also Precision Instrument Mfg. Co. v. 
Automotive Maintenance Machinery Co., 324 
U. S. 806. In no case has title to patents 
been denied because of violation of the anti- 
trust laws. Indeed, in Hartford-Empire Co: 
v. United States, 323 U. S. 386, 413, 414, sup- 
plemented 324 U. S. 570, the Supreme Court 
reversed as confiscatory portions of a decree 
requiring compulsory licensing of patents 
by certain violators of the antitrust laws. 
“Equity does not demand that its suitors 
shall have led blameless lives.” Loughran 
v. Loughran, 292 U. S. 216, 229. 


[No Violation Since Consent Decree | 


Moreover, since the consent decree the 
property in suit has not been used in viola- 
tion of the antitrust laws. As the Court 
pointed out in the Hartford-Empire case, su- 
pra, 323 U. S. 386, 415, 416, the doctrine of 
the Morton Salt case applied so long as the 
patentee uses his patent to violate the law. 
These plaintiffs have paid once, in the con- 
sent decree, for their wrongdoing and 
should not be made to pay again for those 
same acts. We do not believe the taint of 
illegality clings to property as long as it is 
in the hands of the illegal acquirer so that 
he may never restrain or redress its wrong- 
ful seizure. 

[The remainder of the opinion is omitted 
as not pertinent to the scope of these re- 
ports. | 


[57,616] Commonwealth of Massachusetts v. Patrick J. McHugh, et al. 


Superior Court of Massachusetts, Suffolk County, July 31, 1947. Equity No. 5864. 


The acts of a fishermen’s union which by strength of members dominates the 
business of catching and marketing fresh fish in Massachusetts, in controlling certain 
rooms where such fish is sold, adopting rules limiting the quantities of certain kinds of 
fish to be marketed, fixing minimum prices for the sale of fish, and imposing penalties 
and using threats and coercion against their own members to secure compliance by them 
with such rules, constitute a monopoly in violation of the Massachusetts anti-trust law. 


A final decree enjoining such acts is entered. 


The defendants are not exonerated, because they are members of a labor union, 
from obedience to the Massachusetts anti-trust law, and are not immunized against suit 
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by the Commonwealth for its violation by any Act of Congress. The defendants are not 
engaged in interstate commerce. In its impact upon them, the Massachusetts anti-trust 
law is not in conflict with any provision of the United States Constitution. 


See the Massachusetts anti-trust law, Vol. 2, 8395. 


Findings of Fact and Order 
for Decrees 


Allegations of Complaint 


[Digest] The allegations of this bill of 
complaint, briefly summarized, are that the 
defendants by strength of members domi- 
nate the business of catching and marketing 
fresh fish in this commonwealth, and have 
combined to create and maintain, through 
control of certain rooms where such fish 
are sold, and by votes and rules adopted 
by them limiting the quantities of certain 
kinds of fresh fish which union-manned 
boats may bring into Massachusetts ports, 
and by fixing minimum prices under which 
they will not consent to have fish caught 
by them sold, and by imposing penalties and 
the use of threats and coercion against their 
own members to secure compliance by them 
with such votes, have created and are main- 
taining a monopoly in the business of catch- 
ing and marketing fresh fish which is illegal 
at common law and is declared contrary to 
public policy and illegal by G. L. (Ter. Ed.) 
Chi OSes 


Monopoly Charge Denied 


In their answer the defendants deny that 
they constitute such a monoply, and allege 
that under prevailing conditions their con- 
duct complained of does not impose an 
unreasonable restraint on trade, and they fur- 
ther allege that they are engaged in inter- 
state commerce, are wards of the admiralty, 
are members of a labor union engaged in a 
labor dispute with their employers growing 
out of their interstate business and that con- 
sequently in their vocational activities they 
are governed solely by acts of Congress and 
are thereby brought exclusively within the 
jurisdiction of the courts of the United States. 


Preliminary Injunction 


The bill of complaint was filed by the 
attorney general in the name of the Com- 
monwealth under G. L, (Ter. Ed.) ch. 93, 
§3 on February 14, 1947, On February 21, 
1947, after hearing, a justice of this court 
denied, without prejudice to the right of 
the defendants to raise the same issues at 
the trial on the merits, a petition by the 
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defendants to remove the cause to the Dis- 
trict Court of the United States in Boston, 
and entered a decree hereinafter called a 
preliminary injunction. In consequence of 
certain action taken by the defendants after 
the granting of the preliminary injunction, 
the attorney-general on March 15, 1947 filed 
herein, in the name of the plaintiff, a petition 
praying that the defendants be found and 
adjudged in contempt for violation of the 
injunction. 


No Federal Jurisdiction 


After denial by the judge of this court of 
the defendant’s petition for removal to the 
federal court, the defendants themselves re- 
moved it, in accordance with federal practice, 
and the attorney-general filed a motion there 
to remand the suit to the state court. That 
motion was granted on the ground that 
(quoting the memorandum opinion) “this 
case does not involve a controversy within 
the jurisdiction of this court.” 

The defendants then filed as plaintiffs 
a bill of complaint in the United States court 
against the attorney-general praying, on 
grounds alleged by them in the other pro- 
ceedings and in their answer to the instant 
suit, that he be enjomed from prosecuting 
this suit in the state court. The attorney- 
general filed a motion in the federal court 
that the plaintiffs’ (here defendants’) bill be 
dismissed. It was dismissed by that court 
on June 4, 1947, 


Trial in State Court 


Meanwhile, on June 2, 1947, trial of the 
instant suit was begun. Many witnesses 
were heard and much documentary evidence 
was admitted, a considerable amount of it 
being offered by the defendants in support 
of their contention that on the issue whether 
the defendants had entered into an illegal 
combination in restraint of trade, the facts 
peculiar to the business, the conditions be- 
fore and after the restraint was imposed, its 
nature, and the purpose sought to be at- 
tained, as well as prevalent economic neces- 
sities, were to be considered relevant. 

All of the evidence admitted has been 
considered in arriving at the facts and gen- 
eral conclusions herein stated. Upon that 
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evidence, and agreements and admissions 
made by counsel during the trial, it is found 
as follows: 


Findings of Fact 


The Atlantic Fishermen’s Union is a vol- 
untary unincorporated association of men 
engaged in commercial deep-sea fishing on 
boats sailing from certain United States 
North Atlantic ports. Among its purposes 
are “to improve our working conditions so 
that we may have reasonable hours of em- 
ployment and safe livable quarters at sea 
and sufficient leisure on shore for mental 
cultivation and physical recreation” and “to 
receive a fair share of the profits of our 
labor commensurate with the dangers and 
hardships of our occupation.” 


The union is unlike other trade unions in 
that it has no “locals” but is “one big union.” 
Under its present constitution and by-laws 
the union is composed of one headquarters 
(in Boston), one branch in New Bedford, 
one in Gloucester, and one in the city of 
New York. All branches are under the im- 
mediate jurisdiction of headquarters, and no 
rule adopted and no action taken by any 
branch is valid unless and until approved 
by headquarters. Branches may regulate 
wages and shipping conditions subject to 
approval of headquarters. 


The number of members who live in 
Massachusetts is about thirty-five hundred. 
About seventeen hundred of them live in or 
near and sail out of Gloucester; about one 
thousand members live in or near and sail 
out of Boston; and about eight hundred 
members live in or near New Bedford and 
Nantucket, and sail out of those ports. No 
attempt has been made by the union to 
organize fishermen in what it calls the Cape 
Cod district. The union considers the com- 
petition afforded to union-manned boats by 
Cape district boats as negligible. 


The Massachusetts fishing fleet comprises 
over five hundred vessels, ranging in size 
from large trawlers having capacities of 
350,000 pounds and more, and carrying crews 
of about seventeen men, and smaller trawl- 
ers or draggers, with capacities of around 
200,000 pounds and carrying crews of ten 
or eleven men, down to gill-netters or sein- 
ers, smaller boats with capacities below 
100,000 pounds and carrying crews of four 
to six men. A captain is counted as a mem- 
ber of the crew. The kinds of fish handled 
by these vessels are substantially all kinds 
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of finny fish (shell fish not included) that 
inhabit the Atlantic Ocean north of Virginia 
and eastward to the Grand Bank of New- 
foundland. 


Method of Sale 


In Gloucester and New Bedford, fish are 
sold in selling rooms operated by the union. 
In Boston fish are sold on the New England 
Fish Exchange, hereinafter called the Ex- 
change, located on Boston Fish Pier. The 
Exchange is a Massachusetts corporation. 
When Commonwealth v. Dyer et al., 243 Mass. 
472, was pending, the Exchange and others 
were sued in Equity by the United States 
in the United States District Court for vio- 
lation of the Sherman Anti-Trust Act. On 
December 4, 1919, a decree was entered in 
that suit against the defendants; and there- 
after in accordance with that decree, a set 
of rules for the conduct of business on the 
Exchange was adopted and approved by the 
federal court. These rules contain full and 
explicit provisions defining the privileges, 
rights and duties of persons authorized and 
permitted to sell and buy fish on the Ex- 
change and require fair, free and open bid- 
ding and genuine, honest sales and the 
registration of sales. Sales are made on the 
Exchange by agents or commission men ap- 
pointed by the boat owners to sell. 


Prior to 1944 captains of boats landing in 
Gloucester sold their fish to buyers who 
came alongside, at private sale. Wharves in 
Gloucester extend over a mile along the 
waterfront, and so it took considerable time 
for news to spread among the boats and 
dealers as to prices being paid. Union 
fishermen were particularly dissatisfied with 
this system, and consequently, to bring all 
sales into one place where they could be 
conducted in the presence of all interested 
parties, the union set up its own selling room 
in Gloucester in the fall of 1944, and has 
ever since required that fish caught by all! 
union-manned boats shall be sold in the 
selling room. The union operates a selling 
room in New Bedford for the same pur- 
poses and on the same plan as in Gloucester. 
The union requires not only that fish taken 
by union-manned boats be sold in the union’s 
selling rooms, but also that no fish be sold 
after the close of selling hours, or on a legal 
holiday. No fees are required of dealers 
in the selling rooms, as they are on the Fish 
Pier, and theoretically any dealer who buys 
in quantity may buy in the selling rooms, 
but actually he may not unless he is in good 
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standing with the union, as will hereafter 
appear. Vessel owners and fish dealers have 
nothing to do with the operation of the 
Gloucester and New Bedford rooms. The 
very great bulk of fish landed in those cities 
is brought in by union-manned boats and 
sold in those rooms. Buyers in those cities 
can buy very little fish except in the rooms. 


In the language of the trade the cargo 
of fish in a boat is called its “trip”. When 
a trip is offered for sale the captain of the 
boat reports to the man in charge of the 
selling room (called the seller) his own 
name, his boat’s name, and the number of 
pounds of each kind of fish in his trip. This 
breakdown of a trip is called the ‘hail’. 
Hails of all boats to be sold are posted on a 
board in the selling room, and on the Fish 
Pier. Sales are conducted on the Fish Pier 
and in the selling rooms very much in the 
manner of public auctions. A buyer is re- 
quired to bid for a whole trip, which he does 
by offering a certain amount per pound for 
each kind of fish in the hail. His bid may be 
raised by the bid of another buyer of a 
larger amount for one kind of fish only, in 
the hail, although of course he may bid a 
higher amount for more than one kind. 
When the bidding reaches its apparent limit, 
the seller asks the captain standing by if 
he accepts the bid. If he does, the sale is 
concluded and registered to the highest bid- 
der. If he exercises his right not to accept 
that bid, ordinarily a “sell-over” takes place 
at the next selling hour. Sell-overs also 
happen frequently when buyers conclude, on 
seeing the whole trip come out of the boat 
that it is not of first quality. Fish are of- 
fered and bid for as first quality unless 
expressly described as second or third quality. 
Very few trips are offered as other than 
first quality. The price brought by the first 
trip sold is quite likely to set the price pat- 
tern for that day on the same kinds of fish 
in all the branches. Usually all sales are 
concluded by early afternoon. When a trip 
has been sold, the fish are discharged from 
the boat as soon as possible by lumpers em- 
ployed for that purpose. Except when a 
captain deems it necessary to detain one or 
two members of the fishing crew to assist in 
discharging the boat, crew members are at 
liberty from the time the boat docks until 
next sailing time. 


System of Compensation 


As a trip is discharged it is weighed out, 
and the amount to be paid by the buyer is 
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determined, with an allowable deduction for 
ice and trash in the case of redfish in 
Gloucester. Settlements are made on the 
day of sale. The proceeds of sale are called 
“oross stock” and the distribution of gross 
stock between vessel owner and crew is 
called the lay. The compensation of fisher- 
men is derived wholly from the lay; this 
system of compensation has been in vogue 
for many years among fishermen and vessel 
owners in Massachusetts. The lay that pre- 
vails in Massachusetts is the Gloucester, or 
60—40 lay. Its terms are explicitly set out 
in collective bargaining contracts which the 
union makes with vessel owners and dealers. 
The 60—40 lay provides for deduction of 
‘certain charges from gross stock, the divi- 
sion of the remainder on the basis of 40% 
to the vessel owner and 60% to captain 
and crew, the deduction from the 60% of 
certain charges for the voyage and ofa small 
percentage for a welfare fund, and the divi- 
sion of the net balance among captain and 
crew per capita in equal shares. The union’s 
contract with the Boston vessel owners also 
provides that the owner shall pay the cap- 
tain ten per cent of the owner’s 40% of the 
lay. Neither party raises any question as 
to the applicability of U. S. Code Title 46 
Chap. 17 Sec. 531 to them. 


Rules Adopted by Union 


The controversy between the parties to 
this suit arises mainly from a series of votes 
or rules adopted by the union in its three 
Massachusetts branches beginning in 1944 
and continuing to as late as May 1947, and 
was precipitated by an episode that occurred 
in January 1947 in the Gloucester selling 
room involving Gorton-Pew Fisheries, Ltd., 
a Massachusetts corporation having its prin- 
cipal place of business in Gloucester, and by 
an episode involving many Boston. trawlers 
that occurred on the Fish Pier in February, 
1947. These votes or rules adopted by the 
union, and proved by the tunion’s records, 
are among the means by which the Common- 
wealth alleges that the union has made of 
itself an illegal monopoly in the catching and 
marketing of fresh.fish in Massachusetts. 

The votes complained of fall into three 
categories: (1) Votes limiting the catches 
of trips of fish which union-manned boats 
will be permitted to bring in; (2) Votes fix- 
ing minimum prices for certain kinds of fish 
below which the union will not permit such 
fish to be sold; and (3) Votes imposing 
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penalties on boats and crews which violate 
rules or votes in the other categories. 


The Gorton-Pew Episode 


Gorton-Pew Fisheries, Ltd. is the largest 
buyer of fresh fish in Gloucester. It em- 
ploys about eight hundred people in its fish 
processing and cold storage plant. Its pur- 
chases are largely of redfish. For more than 
twenty years it has employed one O’Brien 
as a buyer. 


In November, 1946, there was a dispute 
between O’Brien and the union as to the 
deduction to be made for ice and trash in 
redfish trips. In January, 1947, O’Brien was 
informed that he would not be allowed to 
sign slips for fish bought in the Gloucester 
selling rooms, beginning January 16. On 
January 16, 1947 and gn every selling day 
thereafter through January 27, O’Brien at- 
tended and on behalf of his employer was 
the highest bidder on every trip of fish of- 
fered for sale on each day. O’Brien’s bids 
were persistently denied recognition by the 
auctioneer throughout the nine days. It 
was generally understood that the reason for 
the Union’s attitude was the dispute with 
Gorton-Pew over the deductions for ice and 
trash. The result was that although Gorton- 
Pew was ready to complete every sale by 
paying the amount bid by O’Brien for each 
trip, and would have been legally bound to 
if O’Brien’s bids had been accepted, it was 
unable to buy a single trip during that 
period. The result was that every trip had 
to be sold over, in nearly every case for a 
less price than the Gorton-Pew bid. Be- 
ginning about February 1, 1947, O’Brien’s 
bids were again recognized, and Gorton-Pew 
has been able to buy fish in the Gloucester 
selling room when it wished. 


The Boston Fish Pier Episode 


On Monday morning, February 17, 1947, 
nineteen Boston trawlers arrived at the Fish 
Pier with about a million and a half pounds 
of fish. All their trips were sold that day 
in the regular manner, but the large supply 

Se bye 
sold caused a sharp break in prices. Lent 
began on Wednesday, February 19, 1947. 
Regularly the demand for fish increases just 
before, and continues high during Lent, with 
a buoyant influence on prices. But because 
the prices brought on February 17 were con- 
siderably under the minimum prices which 
the union had voted on February 7, 1947, to 
accept, the union crews, acting on orders of 
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the union’s officers, refused to discharge their 
trips. These fish generally comprise the 
largest catches. Other boats coming in 
during the week beginning Monday, Feb- 
ruary 17, and on Monday, February 24, 
brought the number of trawlers then at the 
pier up to thirty. All their trips were sold 
in the regular way, but as the prices bid 
for cod and haddock were under the union’s 
minimum the crews, on orders from the of- 
ficers, would not discharge their trips, which 
by then amounted to over two million pounds. 
Before the preliminary injunction issued about 
noon on Friday, February 21, the defendant 
McHugh himself had told the captain and 
crews then at the pier that they could not 
sell their trips for less than the union’s mini- 
mum prices. On Friday afternoon he noti- 
fied the men that they could discharge their 
boats. At that time, sell-overs could not 
take place until Monday, February 24th. 
Because of the long delay in unloading the 
boats, about three hundred thousand pounds 
of fish were condemned by state and federal 
inspectors as unfit for human food and so 
were sold at seven dollars a ton for con- 
version into fertilizer. 


Union's Acts Detrimental to Industry 


Artificial limitation of the supply of fresh 
fish brought to market by the means adopted 
by the defendants is, because it tends to 
create shortages, detrimental to the industry 
as a whole in many ways. Fisherman’s luck 
on the high seas is as unpredictable and un- 
certain as it is in inland waters, except that 
deep sea fishermen never, but for emergency, 
return with an empty boat. It is the con- 
sensus of expert opinion received in evi- 
dence, and is probably the fact, that the 
fishermen themselves will be as well off 
financially if the boats are permitted to 
bring in all the fish they can catch and carry 
and their trips are sold in a free, open and 
competitive buying market, as they would 
be if their catch-limits were enforced. 


No Labor Dispute 


Many of the buyers in all the selling rooms 
are not vessel owners or employers of any 
of the defendants. The dispute is between 
the defendants and the buyers. It is not a 
labor dispute. It does not arise out of any 
provision of any of the contracts between 
the union and vessel owners or dealers. It 
does not concern the terms of the lay which 
furnishes their wages. The defendants are 
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satisfied with the lay as fixed by their con- 
tracts and do not wish to change it. It is 
not a controversy concerning terms and con- 
ditions of employment between union em- 
ployees and their employers. Those terms 
and conditions including the lay are estab- 
lished by collective bargaining agreements 
in full force and effect between vessel owners 
and dealers, and the union. A new con- 
tract between the union and the Boston 
vessel owners containing the same provi- 
sions as to lay and time in port as the previ- 
ous‘contract, was concluded during the trial 
of this suit. This is an encounter between 
the union and the law of supply and demand. 
It is a skirmish in the universal contest be- 
tween seller and buyer, one of whom is try- 
ing to sell as dearly and the other to buy 
as cheaply as he can. See Columbia River 
Packers Association v. Hinton, 315 U.S. 153. 


Price May Be Unduly Enhanced 


Fish is an essential and well nigh indis- 
pensable article of food for the people of 
the Commonwealth. It is impossble to find 
upon the evidence that enforcement of the 
defendants’ votes limiting catches of, and 
fixing minimum prices below which they 
would not consent to the sale of, fish caught 
by them has unduly enhanced the price of 
fish within the Commonwealth, but the fact 
is that such price may thereby be unduly 
enhanced. Whatever else may have been in 
their minds when they passed the votes, the 
dominant and controlling purposes of the 
defendants was to force buyers to pay prices 
for certain kinds of fish (the kinds that con- 
stitute the great bulk of fish caught by union 
boats) not less than the highest prices that 
such fish could be sold for under former 
O. P. A. rules. The probable consequence 
of the accomplishment of that purpose will 
be to make fish cost more to the Massachu- 
setts buyer and the Massachusetts ultimate 
consumer than it would if supplies were not 
thus artificially limited and prices were not 
thus sought artificially to be controlled, but 
were left to be governed by the law of 
supply and demand. unrestricted in its oper- 
ation by such limitations. 


Combination to Fix Prices Violate 
Massachusetts Law 


What the defendants have done is to use 
their control of virtually all the manpower 
engaged in the marketing of fresh fish in 
this Commonwealth (a control which in it- 
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self is lawful and harmless) and thereby, by 
arbitrary and unilateral action to establish 
minimum prices in the Commonwealth for 
an essential article of food; to create and 
maintain a monopoly whereby competition 
in the Commonwealth in the price of such 
commodity may be restrained or prevented; 
and to enter into an agreement or combina- 
tion whereby the price of such commodity 
may be unduly enhanced within the Com- 
monwealth. A combination or agreement 
having such purposes and effects is in viola- 
tion of the common law, and is contrary to 
public policy and is illegal under G. L. (Ter. 
Ed.) ch. 93, §2. The purpose of the de- 
fendants to keep their compensation at least 
as high as it was during the war and has 
been since is legitimate and appealing, but 
the means by which they seek to satisfy 
that desire are unlawful. 


Defendants Not Engaged in Interstate 
Commerce 


The defendants in their dealings in fish 
herein described are not engaged in inter- 
state commerce. In its impact upon them, 
on the facts found, G. L. (Ter. Ed.) ch. 93, 
§ 2, is not in conflict with U. S. Constitution 
Article I, Section 8, or with any other pro- 
vision thereof. 


Anti-Trust Law Applies to Labor Unions 


The defendants are not exonerated, be- 
cause they are members of a labor union, 
from obedience to G. L. (Ter. Ed.) ch. 93, 
§ 2, and are not immunized against suit by 
the Commonwealth for its violation, by any 
Act of Congress. The subject matter of this 
suit is within the jurisdiction of this court. 


Demurrer, Pleas and Motion Overruled 


Let interlocutory decrees be entered over- 
ruling the defendants’ demurrer, plea in bar, 
plea in abatement, and motion “to dismiss 
and quash bill of compliant, subpoenae (sic) 
and orders of notice”. 


Defendants’ Acts Enjoined 


Let a final decree be entered adjudging 
and declaring that the defendants (naming 
the union), their officers, delegates and port 
agents, iti seeking to limit the production 
and to establish and maintain minimum 
prices of fresh fish marketed by them with- 
in the Commonwealth, are a monopoly which 
is in violation of the common law and is 
contrary to-public policy, illegal and void 
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under G. L. (Ter. Ed.) ch. 93, § 2, enjoining 
them to cease and desist from taking action 
as is set forth in the preliminary injunction; 
and ordering them within the Common- 
wealth of Massachusetts to cease and desist 
from conspiring, confederating or combin- 
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ing to limit the production by them of fresh 
fish for the purpose or having the effect of 
preventing the sale of fresh fish at its fair 
market value when offered for sale or pre- 
venting a free and fair market in the selling 
of fresh fish within the Commonwealth. 


[1 57,617] United States v. National City Lines, Inc., et al. 


In the United States District Court for the Southern District of California. 
Civil. September 29, 1947. 


The doctrine of forum non conveniens is applied, and a suit to enjoin violations of 
the Sherman Act is dismissed when it is shown that the chief defendants, through whom 
control is exercised have their main offices, and keep their records, in a city distant from 
the court in which suit was brought. The doctrine applies in an action which is governed 
by a special venue provision. The legislative history of the Sherman Act indicates no 
intent to deprive the courts of their right to forbid resort to an inappropriate forum. 


See the Sherman Act annotations, Voi. 1, { 1610.101; see also opinion at § 57,600. 


For plaintiff: Tom C. Clark, Attorney General; John F. Sonnett, Assistant Attorney 
General; William C. Dixon, Robert L. Rubin, James E. Kilday, Special Assistants to the 
Attorney General; Jesse R. O’Malley, Leonard M. Bessman, Special Attorneys; James 
M. Carter, United States Attorney. 


No. 6747-Y 


For defendants: Hodges, Reaves, Pantaleoni & Downey, New York; O’Melveny & 
Myers, Louis W. Myers, Pierce Works, Jackson M. Chance, Los Angeles, California; 
Joseph Thomas, Akron, Ohio, Haight, Trippet & Syvertson, Oscar A. Trippet, Frank 
B. Yoakum, Sr.; Cosgrove, Clayton, Cramer & Diether, T. D. Cosgrove, Leonard A. 
Diether; Finlayson, Bennett & Morrow, H. T. Morrow; Wright & Millikan, Charles 


E. Millikan; Lawler, Felix & Hall, John M. Hall, all of Los Angeles, California. 


Nature of Proceedings 


[Digest] On August 14, 1947, in United 
States v. National City Lines, et al., the court 
transferred to the Northern District of IIli- 
nois, Eastern Division, a criminal antitrust 
prosecution instituted against the nine cor- 
porate defendants involved in this suit and 
seven individuals. The ruling was made 
under the provision for change of venue 
contained in the Federal Rules of Criminal 
Procedure. 

The present suit seeks dismissal of a com- 
plaint in equity instituted by the Govern- 
ment under Section 4 of the Sherman Act. 
The factual background of the two cases is 
the same. © 

The government claims that all the de- 
fendants except one do business in the dis- 
trict or are to be found in it. However, the 
affidavits on file show conclusively that only 
three of the defendants do business or are 
found in the district. 

The chief defendants, through whom con- 
trol is exercised, have always had their main 
offices in Chicago, Illinois, where all their 
records are kept. 
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Allegations of Complaint 


In substance, the government charges that 
National and its subsidiaries, American and 
Pacific, own and control, or have a substantial 
financial interest in corporations which are 
referred to as “operating companies,” and 
which are engaged in providing local trans- 
portation service in more than forty-two 
cities in sixteen states. 


The operating companies use large quan- 
tities of busses, tires, tubes and petroleum 
products, which are manufactured by the 
supplier defendants, Phillips, Standard, Gen- 
eral Motors, Mack and Firestone. The gov- 
ernment charges that the defendants have 
engaged in an unlawful combination and 
conspiracy to acquire control of local transit 
companies in various cities, and to restrain 
and monopolize interstate commerce in busses, 
tires, tubes and petroleum products sold to 
such transit companies, in violation of Sec- 
tions 1 and 2 of the Sherman Act. 

It is averred that the effect of the com- 
bination and conspiracy is to eliminate com- 
petition in the sale of supplies and equipment 
to National, American and Pacific and their 
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operating companies, to charge non-competitive 
prices for such equipment and to allocate the 
nation-wide markets of the operating defend- 
ants between the various supplier defendants. 
The government seeks a decree to end these 
practices. 


Doctrine of Forum Non Conveniens 


The defendants have moved to dismiss 
the complaint upon the ground of inappro- 
priate forum. 


The doctrine of forum non conveniens has 
been used as a means of declining jurisdiction 
whenever considerations of convenience, effi- 
ciency and justice point to another tribunal 
than that chosen by a litigant as the appro- 
priate tribunal. 


Suits like the present one, to enjoin viola- 
tions of the Sherman Act, are governed by 
a special venue provision. Under it, such 
suits may be brought in the judicial district 
(1) where the corporation is an inhabitant, 
(2) where it may be found, or (3) where 
it transacts business. 


Applicability of Doctrine When Action 
Governed by Special Venue Statute 


It is the contention of the government that 
when an action is governed by a special 
venue provision, the choice of forum by the 
actor in the case is absolute, and the doctrine 
of inappropriate forum is inapplicable. 


It is held, however, that the doctrine can 
be applied by courts in all cases in which 
it has been applied in the past in Anglo- 
American jurisprudence. And this should 
be done, whether dealing with a general or 
with a special venue statute. Only when 
the legislative history shows an intent to 
confer a right so absolute as to exclude any 
interference on the part of courts is failure 
to give effect to this doctrine justified. 
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There is nothing in the legislative history 
of the Sherman Act to indicate that the Con- 
gress, by giving to the government a choice 
of forums, intended to deprive the courts 
of their right to forbid resort to an inappro- 
priate forum. 


Facts Here Call for Application 
of Doctrine 


That the facts in this case call for the 
application of the doctrine of forum non 
conveniens is apparent from the nature of the 
action and from the analysis of the facts 
presented in the affidavits made in the com- 
panion criminal prosecution. 


Of the nine defendants, five are not doing 
business in California, and are not to be 
found in it. The control by National of 
two local transit lines in California does not 
constitute “doing business” in the state. 


It follows that the factual situation here 
calls for the application of the doctrine of 
forum non conveniens, in the interest of justice. 
This conclusion is also commanded by the 
fact that the decree sought by the govern- 
ment will require control of the parent com- 
panies over a long period of time, by a court 
far removed from their domiciles. 


Motions to Dismiss Granted 


In sum, whether the government chal- 
lenges this ruling and seeks a direct appeal 
to the Supreme Court, or accepting it, re- 
files, the “set-back” will be temporary only. 
And the insuccess of the government being 
based not on thé court’s disapproval of the 
social philosophy behind the Sherman Act, 
but only on a disagreement as to the tactics 
in a particular case, which can be remedied 
readily, the government’s determination to 
enforce the statute vigorously will stand 
unaffected. 


The motions to dismiss are granted. 
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Minnesota Attorney General’s Opinion 


[] 57,618] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. Floyd J. Luebén, Director, Department of Business Research and 
Development, by J. A. A. Burnquist, Attorney General, Charles R. Houston, Assistant 
Attorney General, August 22, 1947. 


When a retail vendor sells his goods at less than eight per cent above the manufac- 
turer’s published list less his published discounts, or in the absence of a list price, at less 
than eight per cent above the actual current delivered invoice or replacement cost, for the 
Purpose or with the effect of injuring competitors or destroying competition, such sale is 
prima facie evidence of the violation of the Minnesota Unfair Trade Practices Act. An 
agreement between a manufacturer and a retailer that the retailer will resell at a mark-up 
of less than four and one-half per cent is unenforceable if such resale has the purpose or 


effect of injuring competitors. 


See the Minnesota Unfair Trade Practices Act, Vol. 2, J 8428. 


[Problem] 


The material which you have submitted 
for the consideration of the Attorney Gen- 
eral indicates that you have for considera- 
tion a problem which involves these facts: 

A local creamery manufactures butter 
which it sells to retailers at the price of 69¢ 
per pound. The creamery managers impose 
the condition upon the sale that the retailer 
will sell the butter on a 3¢ margin of profit, 
at 72¢ per pound. The mark-up involves 
less than 44%. An 8% mark-up would 
bring the resale price to 74.5¢ per pound. 
At the creamery, butter is sold at retail at 
a price of 72¢ per pound. ® 


[Prima Facie Evidence of Violation] 


When a retail vendor sells his goods at 
less than eight per cent above the manufac- 
turer’s published list, less his published 
discounts, where the manufacturer publishes 
a list price; or, in the absence of such a list 
price, at less than eight per cent above the 
actual current delivered invoice or replace- 
ment cost, for the purpose or with the effect 
of injuring competitors or destroying com- 
petition, such sale is prima facie evidence of 
the violation of M. S. A., Secs. 325.02 to 
325.07. See Sec. 325.52. 


[Term “Cost” Defined] 


The sales considered appear to have been 
made at less than eight per cent above the 
retailer’s cost. The term “cost” is defined 
in Sec. 325.01, Subd. 5. It includes the cost 
of doing business as defined in the same 
section. Subd. 7. 

This fair trade act was adopted in pro- 
motion of a policy within the police power 
of the state. It is constitutional. McBlhone 
v. Geror, 207 Minn. 580. Help in understand- 
ing the philosophy of the law may be found in 
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reading the case cited and McFadden Lambert 
Co. v. Winston & Newell Co., 209 Minn. 242. 


Selling below cost as defined for the pur- 
pose or with the effect of injuring competi- 
tors and destroying competition constitutes 
the crime of unfair discrimination and sub- 
jects the offender to the penalty provided in 
Sec. 325.48, Subd. 2. See Sec. 325.04. 


[Creameries Are Manufacturers, 
Not Wholesalers] 


In considering whether a creamery is a 
wholesaler, we read in Sec. 325.01, Subd. 4, 
that “Creameries * * * are defined to be 
manufacturers or producers and are hot in- 
cluded within the meaning of the term 


>» 


‘wholesaler’. 


The prohibitions in Sec. 325.04 do not 
apply to manufacturers. 


[Agreement Unenforceable if it Injures 
Competition] 

But the agreement between the creamery 
and the retailer that the retailer will resel! at 
a price of 72¢ per pound if in contravention 
of law is not enforceable. It is not clear on 
the statement of facts that the agreement 
has the effect of injuring competitors or that 
it was made for the purpose of injuring 
competitors. So, it does not necessarily 
follow that the contract will not be recognized. 

It goes without saying that the retailers 
involved are in no way bound to buy butter 
from this particular creamery. The cream- 
ery is not a public utility. It may refuse to 
sell butter to any person if it shall so chose. 


[Facts Disclose No Injury to Competitors] 

Upon the facts before me, I am unable to 
say that the retailers are selling at the price 
indicated for the purpose of injuring com- 
petitors or that their conduct has that effect. 
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This opinion is rendered on the facts 
stated. Any modification of the facts might 
involve a modification of the conclusion. 


I am of the opinion that the creamery is a 
manufacturer and nota wholesaler. I fail to 
recognize that these facts give rise to any 
remedy provided in the law. 


[1 57,619] United States v. Pacific Greyhound Lines, et al. 


In the United States District Court for the Northern District of California. 
Action No. 25267-S. September 25, 1947. 


A consent judgment, entered in an action charging that defendants had imposed 
monopolistic restraints upon bus transportation between certain West Coast cities, requires 
the sale of the operating rights of a bus line maintained by a defendant as a “fighting ship.” 
Agreements to fix passenger fares, other than agreements establishing joint fares over 
through routes, are prohibited. Certain guaranteed-earnings agreements between a de- 
fendant railroad and a defendant motor bus company are terminated, and the railroad is 
required, in entering into su¢h agreements, to give priority to competitors of the bus 
company. The railroad is prohibited from participating in the management and operation 
of the bus company. 


See the Sherman Act annotations, Vol. 1, J 1220.181, 1530.90, 1590. 


For plaintiff: Tom C. Clark, Attorney General; John F. Sonnett, Assistant Attorney 
General; James E. Kilday, William C. Dixon, Wallace Howland, Special Assistants to the 
Attorney General; Frank J. Hennessy, United States Attorney; Lawrence W. Somerville, 
Special Attorney. 


Civil 


For defendants: Maurice E. Harrison, James S. Moore, Jr., Brobeck, Phleger & 
Harrison, for Pacific Greyhound Lines, Dollar Lines; Robert Driscoll, Maurice E. Har- 
rison, Brobeck, Phleger & Harrison, for The Greyhound Corporation; T. W. Bockes, 
E. B. Collins, W. R. Rause, E. E. Bennett, E. C. Renwick, for Interstate Transit Lines, 
Interstate Transit Lines, Inc., Union Pacific Stages, Incorporaged; Robert L. Pierce, E. J. 
Foulds, for Southern Pacific Company. 


FINAL JUDGMENT 


[Consent Judgment] 


Plaintiff, the United States of America, hav- 
ing filed its complaint herein on the 24th 
day of October 1945; and the defendants 
having appeared and severally filed their 
answers to such complaint, denying the sub- 
stantive allegations thereof; and the plain- 
tiff by leave of court and with consent of 
the defendants having filed its amended 
complaint herein on the 22nd day of Septem- 
ber 1947; and the parties hereto having stipu- 
lated with the approval of the court that the 
answers heretofore filed in response to the 
original complaint shall be deemed and 
taken to be as answers to such amended 
complaint; all the parties hereto by their 
respective attorneys herein having severally 
. consented to the entry of this final judgment 
herein without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission herein by any party im respect to 
any such issue; 

NOW, THEREFORE before any testi- 
mony has been taken herein, and without 
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trial or adjudications of any issue of ract 
or law herein, and upon consent of all par- 
ties hereto, it is hereby 

ORDERED, ADJUDGED and DECREED 


as follows: 


[Court Has Jurisdiction] 
I, 


The Court has jurisdiction of the subject 
matter herein, and of all the parties to this 
judgment, and the amended complaint states 
a cause of action against the defendants, and 
each of them, under sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” as 
amended, commonly known as the Sherman 
Act (1Ss USC secs.cb v2): 


[Definitions] 


II. 
As used herein: 


(a) “Overland” means, individually and 
jointly, the defendants Interstate Transit 


Copyright 1947, Commerce Clearing House, Inc. 


11-3-47 
Report 121 


Lines, Interstate Transit Lines, Inc., and 
Union Pacific Stages, Incorporated; 


(b) “Joint fare’ means a single fare ap- 
plicable to the interstate transportation of 
passengers by two or more motor or rail 
carriers from the place of origin to the place 
of destination; 

(c) “Through route’ means a combina- 
tion of the routes of two or more connecting 
carriers, motor or rail, arising through joint 
agreement, facilitating the interchange of 
interstate passengers and their baggage from 
the line of one connecting carrier to that 
of another, for the movement of traffic from 
the place of origin to the place of destina- 
tion; 

(d) “Interchange” means the transfer of 
passengers and their baggage from the line 
of one connecting carrier to that of another 
for the purpose of continuing the journey 
toward the ultimate destination. 


[Applicability of Provisions] 
LY. 


The provisions of this judgment applicable 
to any defendant shall apply to each of its 
subsidiaries, successors, assignees and nomi- 
nees, and to each of its officers, directors, 
agents and employees, and to each person 
acting or claiming to act under, through or 
for them, or any of them. 


[Agreements to Fix Fares Enjoined] 
IV. 


Each of the defendants Pacific Greyhound 
Tines, Dollar Lines and Southern Pacific 
Company, is hereby enjoined and restrained 
from entering into or performing any agree- 
ment or understanding by and between 
themselves or any of them, directly or indi- 
rectly, to fix, establish or maintain passenger 
fares, other than agreements by and between 
the said defendants or any of them estab- 
lishing through routes, joint fares over the 
routes of the participating carriers handling 
such interline traffic, or optional honoring of 
tickets, and for fixing the division of revenue 
with respect to any such traffic. 


[Contracts on Restrictive Conditions Enjoined] 
V. 


Each of the defendants Pacific Greyhound 
Lines, Interstate Transit Lines, Interstate 
Transit Lines, Inc., and Union Pacific Stages, 
Incorporated, is hereby enjoined and re- 
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strained from continuing in effect, entering 
ito, performing or enforcing any provision 
in any contract 


(a) between Pacific Greyhound Lines on 
the one hand and the Overland group or any 
of them on the other hand, or 


(b) between any of said defendants and 
a feeder line motor carrier using a depot of 
any of said defendants at any point in Cali- 
fornia or Oregon whereby any feeder line 
is required as a condition to the enjoyment 
of joint fares, through routes, or joint ter- 
minal privileges with said defendants, or any 
of them, to agree not to enter into joint 
fares or through routes with competitors of 
said defendants or to refuse to interchange 
through passengers at the terminals of com- 
petitors of defendants. Each of said defend- 
ants is directed to take such steps as are 
necessary to eliminate such restrictions from 
existing contracts, if any, with any such 
feeder line containing the same, and shall 
notify all feeder lines who are now parties 
to such contracts of the removal of such 
restrictions. Each of said defendants shall 
submit to this Court a report in detail of 
such steps as have been taken in compliance 
with the terms of this section within six 
months of the date of the. filing of this 
judgment and shall furnish a copy thereof 
to the Assistant Attorney General of the 
United States in charge of the Antitrust 
Division. 


[Agreements to Restrain Competition 
Prohibited] 


VI. 

Each of the defendants Pacific Greyhound 
Lines (hereinafter referred to as Pacific), 
and Interstate Transit Lines, Interstate 
Transit Lines, Inc., and Union Pacific Stages, 
Incorporated (herein collectively described 
as Overland), is hereby enjoined and re- 
strained from continuing in effect, entering 
into, performing or enforcing any agree- 
ment or understanding between Pacific and 
Overland whereby:— 

(a) Pacific agrees not to establish through 
routes or joint fares with any competitor of 
Overland; 

(b) Overland agrees not to establish through 
routes or joint fares with any competitor of 
Pacific; 

(c) Pacific agrees to cancel any through 
route or joint fare now in effect with any 
competitor of Overland; 
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(d) Overland agrees to cancel any through 
route or joint fare now in effect with any 
competitor of Pacific; 

(e) Pacific agrees to cancel any through 
route or joint fare now in effect with any 
feeder line; 

(f) Overland agrees to cancel any through 
route or joint fare now in effect with any 
feeder line; 

(g) Pacific agrees to refuse to route pas- 
sengers originating on its line and destined 
to a point on Overland or any connection 
of Overland over the lines of a motor bus 
competitor to Overland with whom Pacific 
maintains through routes and joint fares; 

(h) Overland agrees to refuse to route 
passengers originating on its line and des- 
tined to a point on Pacific or any connection 
of Pacific over the lines of a motor bus 
competitor of Pacific with whom Overland 
maintains through routes and joint fares. 


[Defendants Directed to Eliminate Restraints ; 
Report of Compliance] 
Walle 


Each of the defendants referred to in sec- 
tion VI herein is directed to take such steps 
as are necessary to eliminate the restraints 
referred to therein from existing contracts 
and agreements, if any, containing the same. 
Within six months from the date of the 
entry of this judgment, each of such defend- 
ants shall submit to this Court a report in 
detail of such steps as they have taken in 
compliance with the terms of this section, 
and shall furnish a copy thereof to the 
Assistant Attorney General of the United 
States in charge of the Antitrust Division. 


[Divestiture of Operating Rights Ordered] 
W Disk 


Defendant Dollar Lines is hereby directed 
to divest itself completely of all of its rights 
to operate motor bus service under certifi- 
cates of public convenience and necessity 
held by it or under pending application 
therefor (hereinafter collectively referred to 
as operating rights) by effecting the sale of 
said operating rights to a purchaser or pur- 
chasers that shall have no corporate or other 
relationship, direct or indirect, by security 
ownership, management control or other- 
wise, with any of the defendants named in 
the amended complaint herein, or with any 
person affliated therewith. 

Advertisements for bids for the purchase 
of Dollar Lines’ operating rights, in a form 
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approved by the Assistant Attorney General 
of the United States in charge of the Anti- 
trust Division, shall be made twice weekly 
for a period of four weeks in a daily news- 
paper of general circulation in the cities of 
San Francisco and Los Angeles, California, 
and Portland, Oregon, and in each issue of 
the periodical known as “Traffic World.” 
Such advertisements shall contain adequate 
information as to all assets of Dollar Lines 
used or useful in the transportation of pas- 
sengers (including but not limited to operat- 
ing rights, interests in buses, and depot 
rights, if any) and as to the interests of 
other parties which may have an interest in 
such assets. 

Prospective purchasers shall submit bids 
for purchase of the operating rights of Dol- 
lar Lines. Dollar Lines shall immediately 
report to the Assistant Attorney General of 
the United States in charge of the Antitrust 
Division all bids and proposals received by 
it pursuant to said public offer. Within ten 
days after the date specified for the closing 
of bids in said advertisements, Dollar Lines 
shall submit to the Court the bids and pro- 
posals received and shall at that time peti- 
tion the Court for permission to sell its 
operating rights to the highest bidder there- 
for. ; 

If, after a hearing on the said petition at 
which all of the interested parties shall have 
an opportunity to be heard, the Court de- 
termines that acceptance of the highest bid 
for the said opérating rights will not bring 
about substantial competition in the trans- 
portation of passengers over the route or 
routes involved, it shall award the said 
operating rights to the next highest bidder 
deemed by it qualified to bring about such 
substantial competition, subject to the ap- 
proval of such transfer by the Interstate 
Commerce Commission and the Public Util- 
ities Commissioner of the State of Oregon. 

Any party submitting a proposal to pur- 
chase the said operating rights of Dollar 
Lines shall have the option and privilege at 
the time of submitting his bid to declare an 
intention to purchase all or any of those 
certain five GMC Model 843 buses, hereto- 
fore operated by Dollar Lines, and desig- 
nated as R130, R131, R132, R133 and 
R 137, including tools and accessories car- 
ried thereon, owned by defendant Pacific 
Greyhound Lines. In the event that the 
successful bidder for the purchase of the 
operating rights of Dollar Lines as deter- 
mined by the Court shall have declared such 
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an intention to purchase the said buses and 
equipment pertaining thereto at the time of 
submitting his bid, said buses and acces- 
sories so specified by the approved pur- 
chaser as desired by him shall be conveyed 
to him for a price to be agreed upon by such 
parties as being the fair and reasonable mar- 
ket value thereof. In the event of failure 
on the part of such parties to agree on such 
reasonabie price, the Court, after hearing 
the interested parties and the complainant 
herein, shall fix such reasonable price. 


Pending determination by the Court of 
the successful bidder and the conveyance 
thereto of the said operating rights of 
Dollar Lines, Pacific Greyhound Lines and 
Doliar Lines shall take all steps necessary 
to preserve the operating rights of Dollar 
Lines, provided, however, that upon such 
conveyance being made such responsibility 
of said defendants herein shall cease. 


Upon approval by the Court of a success- 
ful bidder, pursuant to the foregoing para- 
graphs the parties shall promptly file and 
diligently prosecute all requisite applications 
for the approval of the transfer of said oper- 
ating rights by the Interstate Commerce 
Commission and the Public Utilities Com- 
missioner of Oregon, and 


1. The approved bidder shall deposit with 
the Clerk of the Court cash or a certified 
check payable to the order of Dollar Lines 
in the amount of the bid, to be delivered 
to Dollar Lines, or order, upon delivery to 
such purchaser of the conveyance of said 
operating rights, but to be returned to the 
bidder if such approval is denied; 

2. Contemporaneously, Dollar Lines shall 
deposit with the Clerk of the Court a suit- 
able instrument conveying its entire right, 
title and interest in its aforesaid operating 
rights to such successful bidder, to be deliv- 
ered to the said purchaser upon the grant- 
ing of the required approval by the said 
Commission and said Commissioner of said 
conveyance. 

Further, the approved bidder shall have 
the option of 

1. Granting Dollar Lines written permis- 
sion to suspend all operations under its said 
operating rights pending the determination 
by the said Commission and said Commis- 
sioner of the bidder’s application for ap- 
proval of his acquisition of such rights. In 
such event the responsibility of defendants 
Pacific Greyhound Lines and Dollar Lines 
to preserve such operating rights shall be 
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terminated for the purposes and within the 
terms of this judgment; or 


2. Entering into an agreement with Dol- 
lar Lines for the continuance of operations 
and such other steps as may be necessary 
to preserve the operating rights of Dollar 
Lines, by which the approved bidder shall 
agree to pay to Dollar Lines monthly upon 
receipt of bill therefor the excess, if any, 
of expenses paid and liabilities incurred over 
the revenues received by Dollar Lines in the 
operation of the services covered by such 
operating rights, and by which Dollar Lines 
shall agree to pay to such successful bidder 
any excess of revenues received over ex- 
penses paid and liabilities incurred in the 
operation of such services, in the event the 
conveyance of said operating rights to such 
bidder is approved by the said Commission 
and the said Commissioner. 


In the event that no bids for the purchase 
of the operating rights of Dollar Lines are 
approved by the Court, pursuant to the pre- 
ceding paragraphs of this section, any of 
the parties hereto shall be at liberty to apply 
to the Court for such other and further re- 
lief as may seem desirable to the end that 
actual divestiture of the said operating rights 
of Dollar Lines may be accomplished. 


[Reacquisition of Operating Rights 
Prohibited | 


IX. 


Defendants The Greyhound Corporation, 
Pacific Greyhound Lines and Dollar Lines 
are hereby severally and jointly restrained 
and enjoined from hereafter reacquiring any 
of the operating rights now owned or 
claimed by defendant Dollar Lines and from 
acquiring, directly or indirectly, any stock 
or other financial or management interest 
or control over the purchaser of said operat- 
ing rights under section VIII hereof or his 
or its successors or assignees. 


[Termination of Contracts Ordered] 
X. 


Defendants Southern Pacific Company 
Pacific Greyhound Lines and The Grey- 
hound Corporation are hereby directed and 
ordered to terminate each of the following 
contracts to which they or their corporate 
predecessors or subsidiaries are or were 
parties: ‘ 

1. An agreement of April 2, 1929, between 
Southern Pacific Company and Pacific Trans- 
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portation Securities, Inc., urider which South- 
ern Pacific Company agreed, among other 
things, not to engage in motor bus service 
within the area served by Pacific Transpor- 
tation Securities, Inc., and under which 
Pacific Transportation Securities, Inc. agreed, 
among other things, to perform certain motor 
bus operations under guarantee by Southern 
Pacific Company. 

2. Agreement of April 2, 1929, between 
Southern Pacific Land Company and Motor 
Transit Corporation, under which Southern 
Pacific Company agreed, among other things, 
not to engage in motor bus service within 
the area served by Pacific Transportation 
Securities, Inc. 

3. Memorandum of Understanding dated 
March 17, 1931, between Southern Pacific 
Company and Pacific Greyhound Corpora- 
tion, providing for the furnishing of certain 
motor bus operations by Pacific Greyhound 
Corporation under guarantee by Southern 
Pacific Company. 

4. Agreement of December 23, 1931, be- 
tween Southern Pacific Company and Pacific 
Greyhound Corporation, amending in cer- 
tain respects the Memorandum of Under- 
standing dated March 17, 1931, between the 
said parties (Item 3 above). 

5. Letter Agreement of August 19, 1940, 
between Northwestern Pacific Railroad Com- 
pany and Pacific Greyhound Lines, provid- 
ing for the furnishing of certain motor bus 
operations by Pacific Greyhound Lines be- 
tween Sausalito and San Francisco under 
guarantee by Northwestern Pacific Railroad 
Company. 

The termination of such contracts and 
agreements shall not affect the liability of 
any party thereto for the settlement of any 
charges thereunder accruing prior to the 
date of such termination. 


[Auxiliary Service Prohibited Unless No 
Other Carrier is Willing or Able 
to Perform Such Service] 


XSI 


Defendant Southern Pacific Company is 
hereby enjoined and restrained from here- 
after entering into any contract with de- 
fendant Pacific Greyhound Lines under which 
the latter is to perform motor bus service 
supplemental or auxiliary to defendant South- 
ern Pacific Company’s rail service subject 
to an agreed guarantee by Southern Pacific 
Company of the net or gross income from 
such operations, unless: 
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1. There is, other than defendant Pacific 
Greyhound Lines, no other motor bus com- 
mon carrier not a subsidiary of any carrier 
by rail which holds or when the service is 
required will hold operating rights from the 
Interstate Commerce Commission and ap- 
propriate state utility commissions to per- 
form the entire interstate and intrastate 
service desired by defendant Southern Pacific 
Company over a particular route or sepa- 
rate operation; or 

2. If another carrier or carriers of the 
type mentioned in (1) above exists, it or 
they have first been offered the same con- 
tract by defendant Southern Pacific Com- 
pany and have signified a refusal to accept 
the same; or 


3. If the contract has first been let to any 
other such motor bus common carrier re- 
ferred to in (1) above and such contract has 
subsequently been terminated (a) By “mutual 
consent, or (b) By Southern Pacific Com- 
pany after material breach by the other 
motor bus common carrier, or (c) By such 
other motor bus common carrier in accord- 
ance with the terms of the contract, and 
there are no other motor bus common car- 
riers of the type referred to in (1) above. 


[Agreements Embodying Restrictive Terms 
Prohibited | 


DRM 


Each of the defendants Pacific Greyhound 
Lines, The Greyhound Corporation and 
Southern Pacific Company is hereby en- 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any combination, con- 
spiracy, contract, agreement, understanding, 
plan or program of concerted action by and 
between defendants (a) Pacific Greyhound 
Lines and The Greyhound Corporation, or 
either of them, on the one hand, and (b) 
defendant Southern Pacific Company, on 
the other hand, whereby either party is re- 
stricted in any way as to the terms and 
conditions on which it shall conduct its 
transportation business with third parties, 
or is restricted in any way from competing 
with the other party. 


[Amendment of Bylaws Required] 


XIII. 


Each of the defendants Southern Pacific 
Company and The Greyhound Corporation 
is directed to present and approve as stock- 
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holders an amendment of section 46 of the 
bylaws of Pacific Greyhound Lines relating 
to stockholders’ consent to amendments, so 
as to permit a majority of Pacific Grey- 
hound Lines’ stockholders to alter or repeal 
the provisions of the bylaws or to make new 
bylaws, and to take such steps as may be 
necessary to accomplish this purpose. 


[Participation by One Corporate Defendant 
in Affairs of Another Enjoined] 
XIV. 


Defendant Southern Pacific Company is 
hereby enjoined and restrained from: 

1. Participating, either directly or indi- 
rectly, in the election, designation, compen- 
sation or removal of any officer, director, 
committee member, or other official of de- 
fendant Pacific Greyhound Lines; 


2. Allowing any of its officers, directors, 
employees or nominees to serve or act as 
an officer, director, committee member or offi- 
cial of defendant Pacific Greyhound Lines. 


3. Participating in the determination of 
or in any way influencing the managerial 
and operating policies of defendant Pacific 
Greyhound Lines, or activities pursuant 
thereto; 


4. Exercising the voting power of its 
stock in defendant Pacific Greyhound Lines, 
either directly or indirectly, on any question, 
issue Or proposition, except as may hereafter 
be authorized by this Court under the pro- 
visions of section XX of this judgment and 
after notice given by defendant Southern 
Pacific Company to the Assistant Attorney 
General of the United States in charge of 
the Antitrust Division. 

Nothirig contained in this section shall 
apply to any corporation, copartnership or 
individual not owned, controlled or domi- 
nated by defendant Southern Pacific Com- 
pany which or who may subsequently become 
a bona fide purchaser of the stock interest or 
any part thereof which Southern Pacific 
Company now holds in defendant Pacific 
Greyhound Lines. 


[Conditions Upon Which Defendant May 
Dispose of Stock of Another 
Defendant] 


XV. 


Defendant Southern Pacific Company is 
hereby enjoined and restrained from making 
any sale, pledge, or other disposition of any 
capital stock having voting rights of defend- 
ant Pacific Greyhound Lines now owned by 
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it to any person or persons other than The 
Greyhound Corporation or Pacific Grey- 
hound Lines except upon the following con- 
ditions: 

1. The sale or pledge shall be at times 
and in quantities at the option of Southern 
Pacific Company. 


2. No sale or pledge or other disposition 
shall be made by Southern Pacific Company, 
directly or indirectly, through a broker 
underwriting syndicate or other agency, to 
any rail or motor bus common carrier, or 
to any officer, director or nominee of any 
such carrier, or to any corporation, copart- 
nership or individual dominated or controlied 
by any such carrier or by any of the de- 
fendants named in the amended complaint 
herein, or to any person owning any stock 
in Dollar Lines on October 24, 1945. 


3. Prima facie evidence of compliance by 
defendant Southern Pacific Company with 
the provisions of paragraph (2) of this sec- 
tion shall be the filing with the Clerk of 
this Court within thirty (30) days after any 
sale, pledge or other disposition of said stock 
an affidavit duly executed by or on behalf 
of the transferee thereof to the effect that 
such transferee is not within any of the re- 
stricted classes of persons under the terms 
of (2) above. 


[Defendant Enjoined from Maintaining 
Interest in Another Defendant] 


XVI. 


Defendant Southern Pacific Company is 
hereby enjoined and restrained from here- 
after acquiring, directly or indirectly, own- 
ership of or beneficial interest in any shares 
of capital stock having voting rights of de- 
fendant Pacific Greyhound Lines, or any 
successor in interest thereto. Subject to the 
provisions of sections XIV and XVII hereof, 
this paragraph shall not be deemed to pro- 
hibit the retention by Southern Pacific Com- 
pany of such stock as it may hold as of the 
date of the entry of this judgment or any 
stock received as a dividend thereon, until 
such time as it may sell or otherwise dis- 
pose of such stock in the manner herein 
provided. 


[Legality of Retention by a Defendant of 
Certain Interests Not Adjudicated 
Herein] 
xO LE 


Nothing in this judgment shall be consid- 
ered an adjudication of the legality or 
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illegality of the retention by defendant 
Southern Pacific Company of such beneficial 
interest in the capital stock having voting 
rights of defendant Pacific Greyhound Lines 
as may be permitted under the terms of this 
judgment; and plaintiff shall be free at any 
time to apply to this Court under section 
XX hereof, or in an independent action, 
after notice to defendant Southern Pacific 
Company and an opportunity to be heard, 
for an order requiring Southern Pacific 
Company to divest itself of all of its owner- 
ship of and interest in such Pacific Grey- 
hound Lines stock, and for any other and 
further relief; and in connection with such 
application or independent action the plain- 
tiff shall not be estopped by any provision 
of this judgment. 


XVIIT. 


Nothing contained in this judgment shall 
be deemed to restrain or prevent the defend- 
ants entering into this judgment, or any of 
them, from entering into any agreement or 
taking any action approved by the Inter- 
state Commerce Commission which under 
the law in effect at the time of such approval 
is, when so approved, exempt from the pro- 
visions of the antitrust laws. 


[Access to Defendants’ Records] 
XIX. 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable no- 
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tice to any defendant made to its principal 
office, be permitted (1) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this judgment; (2) subject to the reason- 
able convenience of said defendant and with- 
out restraint or interference from it, to 
interview officers or employees of such de- 
fendant, who may have counsel present, re- 
garding such matters; and (3) upon request 
said defendant shall submit such reports as 
might from time to time be reasonably 
necessary to the enforcement of this judg- 
ment, provided, however, that no informa- 
tion obtained by the means provided in this 
paragraph shall be divulged by the Depart- 
ment of justice to any person other than 
a duly authorized representative of such 
Department except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing compli- 
ance with this judgment or as otherwise 
required by law. 


[Jurisdiction Retained] 
XX 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this judgment to apply to the Court at any 
time for, and for the Court to make, such 
further orders and directions as may be 
necessary and appropriate for the construc- 
tion or carrying out of this judgment, for 
the modification and termination of any pro- 
visions thereof, for the enforcement of com- 
pliance therewith, or for the punishment of 
violations thereof. 


[| 57,620] Opinion of the United States Attorney General. 
Addressed to the Honorable John R, Steelman, Assistant to the President, Washington, 


D. C. October 8, 1947. 


The elimination or reduction of the use of grain by distillers, brewers, manufacturers 


of industrial alcohol, millers and bakers, as a part of the emergency program to conserve 
grain supplies, during a limited period, until January 31, 1948, will not be used by the 
Department of Justice as the basis for proceedings against such industry members under 


the anti-trust laws. 


See the Sherman Act annotations, Vol. 1, J 1220.101. 


[Issue] 


You have informed us that as part of the 
program of the President to deal with the 
emergency confronting this country with re- 
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spect to available supplies of grain, various 
industries have been, and will be requested 
to meet and to adopt programs which will 
result in the temporary elimination or re- 
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duction of the use of grain. We further 
understand that such elimination or reduc- 
tion of the use of grain by such industries is 
an essential part of the program of the 
President to cope with the present emer- 
gency. 


[Approved Conservation Measures Will Not 
Be Used As Basis For Anti-Trust 
Actions | 


This is to advise you that, under the cir- 
cumstances you have described, action dur- 
ing a limited period, until January 31, 1948, 
of industry members looking toward the 
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temporary elimination or reduction of the 
use of grain, as requested by or on behalf of 
the Government and approved by or on behalf 
of the President, will not be used by this 
Department as the basis for proceedings 
against such industry members under the 
antitrust laws. 


[Possibility of Continuation of Emergency 
Situation] ° 


In the event that the emergency situation 
should continue beyond January 31, 1948, 
we would, of course, give further considera- 
tion to this matter. 


[157,621] United States v. American Locomotive Company, et al. 


In the United States District Court for the Northern District of Indiana. 


No. 545. October 4, 1947. 


Civil Action 


A consent decree entered in an action charging violations of the Sherman Act by a 


trade association and eight manufacturers of railway springs and spring plates prohibits 
the defendants jointly from fixing prices or other terms of sale of springs and plates, 
from fixing sales quotas or allocating orders, or from restricting production of specific 
types of springs and plates. The association is required to confine itself to the perform- 
ance of research and experimental work and to the compilation and distribution of gen- 
eral trade information. A defendant is required to license, at uniform reasonable royalties, 
its patents and improvement patents on spring plates. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.18, 1530.50, 1590. 


For plaintiff: John F. Sonnett, Assistant Attorney General; James E. Kilday, Sig- 
mund Timberg, Melville C. Williams, Ewart Harris, Special Assistants to the Attorney 
General; Earl Hevers, Maurice Silverman, Special Attorneys; Alexander M. Campbell, 
United States Attorney. 


For defendants: C. D. Williams, J. Tyson Stokes, John D. Black, Winston, Strawn 
& Shaw, for American Locomotive Company; John D, Black, Winston, Strawn & Shaw, 
for Railway & Industrial Spring Association; Louis S. Hardin, Fredric H. Stafford, John 
B. Robinson, Jr., Pam, Hurd & Reichmann, for American Steel Foundries; Arthur Little- 
ton, Morgan, Lewis & Bockius, Robert F. Doolittle, for Baldwin Locomotive Works; 
Elder W. Marshall, John C. Bane, Jr., Reed, Smith, Shaw & McClay, for Crucible Steel 
Company of America, Pittsburgh Spring & Steel Company, Union Spring & Manufactur- 
ing Co.; Orville J. Taylor, James G. Magner, Taylor, Miller, Busch & Boyden, for Uni- 
versal Railway Devices Company; L. L. Bomberger, for all defendants. 


FINAL JUDGMENT 


Plaintiff, United States of America, hav- 
ing filed its complaint herein on June 20, 
1945; and American Locomotive Company, 
a New York corporation, American Steel 
Foundries, a New Jersey corporation, The 
Baldwin Locomotive Works, a Pennsylvania 
corporation, Crucible Steel Company of 
America, a New Jersey corporation, Pitts- 
burgh Spring & Steel Company, a Pennsyl- 
vania corporation, Union Spring & 
Manufacturing Company, a Pennsylvania 
corporation, Universal Railway Devices 
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Company, a Delaware corporation, and Rail- 
way & Industrial Spring Association, an 
unincorporated association, defendants here- 
in, having filed their several answers to said 
complaint denying any violations of law; 
and United States of America and said de- 
fendants, by their respective attorneys, hav- 
ing severally consented to the entry of this 
final judgment without trial or adjudication 
of any issue of fact or of law and without 
admission by any party herein in respect ot 
any such issue; Now, therefore, it is hereby 
ordered, adjudged, and decreed as follows: 
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[Definitions] 
ARTICLE I 
As used in this judgment: 

l. “Universal plates” means spring plates 
claimed by defendant Universal Railway 
Devices Company to be covered by U. S. 
Letters Patent No. 1,913,076, dated June 6, 
1933, and U. S. Letters Patent No. 2,199,339, 
dated April 30, 1940. 

2. “Coil-Elliptic device” means a combi- 
nation of one or more dispositions of coil 
springs with one or more elliptic springs 
and pressed or cast spring plates. 

3. “Railway Spring Products” means col- 
lectively: 

(a) Universal plates; 

(b) Coil-Elliptic devices; 

(c) Railway and special springs—which 
are. coil, helical, elliptic, or semi-elliptic 
springs purchased or used by railroads, 
locomotive and car builders and industrial 
users for immediate or ultimate application 
and attachment to railroad equipment; and 

(d) Spring plate—which are pressed or 
cast plates used, or suitable for use, in con- 
junction with springs when placed at etiher 
or both ends thereof, in order to anchor 
and secure the disposition of such springs 
to the side frames, trucks and bolsters of 
railway cars, tenders, and locomotives. 

4. “Defendant spring companies” means 
the defendants American Locomotive Com- 
pany, American Steel Foundries, The Bald- 
win Locomotive Works, Crucible Steel 
Company of America, Pittsburgh Spring & 
Steel Company, and Union Spring & Manu- 
facturing Company. 


[Jurisdiction] 
ARTIC E Baht 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendant spring companies un- 
der Section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful Re- 
straints and Monopolies,” commonly known 
as the Sherman Act, and acts amendatory 
thereof and supplemental thereto. 


[Applicability to Persons Other Than 
Defendants] 
ARDICEE IMT 


Reference herein to any defendant shall 
be deemed to include such defendant, its 
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successors, subsidiaries, assigns, officers, di- 
rectors, agents, members, employees, and 
each person acting or claiming to act under, 
through, or for such defendant. 


[Agreements Cancelled; Performance 
Enjotined| 


ARTICLE IV 


The agreement dated September 28, 1932, 
described in Paragraph 32 of the complaint 
herein; each of the various agreements de- 
scribed in paragraphs 33 and 34 of the com- 
plaint; the agreement dated March 5, 1934, 
described in paragraph 36 of the complaint; 
and each of the agreements described in 
paragraph 37 of the complaint, are hereby 
cancelled. Each defendant is hereby en- 
joined and restrained from the further per- 
formance of any such agreements, and from 
entering into, adopting, adhering to or fur- 
thering any agreement or course of conduct 
for the purpose, or with the effect, of main- 
taining, reviving, or reinstating any of the 
provisions of any such agreement or any 
agreement or provisions thereof similar to 
those so enjoined. 


[Spring Companies and Association Enjoined 
from Engaging in Price Fixing] 


ARIEL AV 


The defendant spring: companies and the 
defendant Railway & Industrial Spring As- 
sociation are hereby enjoined and restrained 
from taking concerted action or agreeing, 
combining, or conspiring, or from perform- 
ing or adhering to any program, understand- 
ing, plan, or arrangement with each other 
or with any person, to: 

(1) Fix or have fixed, maintain, or con- 
trol the prices at which any railway spring 
products shall be sold or resold to aay other 
person or the terms of such sales or resales; 


(2) Allocate or distribute, have allocated 
or distributed, or fix quotas or orders for 
the production or sale of any railway spring 
products; 


(3) Refuse to make a bid for the sale of 
railway spring products or any of such 
products; or to make a bid therefor higher 
than, or identical with, the bid of anyone 
else; or to submit collusively a bid therefor 
in any other manner; 


(4) Disclose or furnish to each other (ex- 
cept to the extent permitted by Article VI 
of this judgment) information relating to 
sale or tonnage shipments or railway spring 
products by any defendant; 
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(5) Refrain from the manufacture, sale, 
or distribution of railway spring products, 
or any of such products, or any type or 
variety of such product; 


(6) Refrain from the manufacture, sale, 
or distribution of any equipment or product 
competitive with railway spring products, 
manufactured by any defendant or subject 
to patents owned by any defendant; 


(7) Impose conditions limiting, restrict- 
ing, or regulating the manufacture, sale or 
distribution of railway spring products or 
any of such products to or by railroads, 
industrial users or any other person. Pro- 
vided, however, that the provisions of this 
article shall not be deemed to apply to, or 
to determine or affect the validity or in- 
validity of, any patent license agreement 
not entered into pursuant to, or used in or 
pursuant to, any unlawful agreement, com- 
bination, or conspiracy. 


[Association Further Enjoined]| 
ARTICLE VI 


Defendant Railway & Industrial Spring 
Association is hereby enjoined and restrained 
from: 


(1) Collecting, soliciting, utilizing, dis- 
tributing, or disclosing any data or infor- 
mation concerning the manufacture, sale, or 
distribution of railway spring products or 
any of such products (a) for any purpose 
other than that of compiling and distribut- 
ing general trade information or reports; 
or (b) in such a manner as to disclose any 
data or information concerning any particu- 
lar firm, corporation, organization, or person; 

(2) Engaging in any other activity or 
performing any other function other than 
research and experimental work for the pur- 
pose of developing and improving the art 
of manufacturing railway spring products 
or any such product; 


(3) Refusing membership to any manu- 
facturer of railway spring products who 
applies for membership; 


(4) Refusing to make available the re- 
sults of research and experimental work to 
any manufacturer of railway spring prod- 
ucts, whether a member or a nonmember, 
provided, however, that a nonmember may 
be required to contribute on a nondiscrimi- 
natory basis to the cost of such research 
and experimental work. 
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[Collusive Bidding Enjoined] 
ARTICLE ‘VII 


Each defendant spring company is hereby 
enjoined and restrained from submitting 
bids for the sale of railway spring products 
for the purpose or with the intent of dis- 
couraging or precluding any person from 
becoming or continuing as a customer of 
such defendant. A course of action involv- 
ing the submission of bids which provide 
higher prices or more unfavorable terms or 
conditions of sale than such defendant is 
then regularly offering to others similarly 
situated shall place on such defendant the 
burden of disproving such purpose or intent. 


[Tying Agreements Prohibited] 
ARTICLE VIII 


The defendant spring companies are here- 
by enjoined and restrained, either when 
acting alone or pursuant to any agreement, 
combination, or conspiracy with anyone, 
from: (1) requiring as a condition of any 
sale or lease, any purchaser of any Coil- 
Elliptic device to purchase other mechan- 
isms or parts used in assemblies involving 
the Coil-Elliptic device; or (Z) representing 
or requiring the description of any unpat- 
ented mechanisms or parts of an assembly 
containing the Coil-Elliptic device as being 
part of a patented device; or (3) prevention 
or hindering any person, firm, company, or 
corporation from engaging in the manufac- 
ture or sale of the Coil-Elliptic device. 


[Licensing Required] 
ARTICLE IX 


(1) Defendant Universal Railway Devices 
Corporation is ordered and directed to grant 
to each applicant therefor a non-exclusive 
license to make, use, and vend under 
United States Patents No. 1,913,076 and 
No. 2,199,339 covering Universal spring 
plates, or any patent applied for during the 
period of ten years from the date of this 
judgment constituting improvements to the 
inventions disclosed in such patents. De- 
fendant Universal Railway Devices Corpo- 
ration is hereby enjoined and restrained 
from making any assignment, sale, or other 
dispositién of said patents, or any license 
agreement in respect of such patents, which 
would deprive Universal Railway Devices 
Corporation of the power or authority to 
grant licenses in accordance with this para- 
graph, unless it requires, as a condition of 
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such assignment, sale, or other disposition, 
or license agreement, that the assignee, pur- 
chaser, transferee, or licensee shall observe 
the requirements of Articles IX, X, and XI 
of this judgment and the assignee, purchaser, 
transferee, or licensee shall file with this 
Court, prior to consummation of said trans- 
action, an undertaking to be bound by the 
provisions of said Articles IX, X, and XI 
of this judgment. 

(2) Defendant Universal is hereby en- 
joined and restrained from including any 
restriction or condition whatsoever in any 
license granted by it pursuant to the provi- 
sions of this article except that (a) a uni- 
form reasonable royalty may be charged; 
(b) reasonable provisions may be made for 
periodic inspection of the books and rec- 
ords of the licensee by an independent audi- 
tor or any person acceptable to the licensee 
who shall report to the licensor only the 
amount of the royalty due and payable; (c) 
reasonable provision may be made for can- 
cellation of the license upon failure of the 
licensee to pay the royalties or to permit 
the inspection of his books and records as 
hereinabove provided; (d) the license must 
provide that the licensee may cancel the 
license at any time by giving thirty days’ 
notice in writing to the licensor; and (e) 
the license must provide that the licensee 
shall immediately have the benefit of any 
more favorable terms granted other licensees. 


(3) Upon any application for a license in 
accordance with the provisions of paragraph 
(1) of this article, defendant Universal shall 
advise the applicant of the royalty it deems 
reasonable for the patents to which the ap- 
plication pertains. If the parties are unable 
to agree upon what constitutes a reasonable 
royalty within sixty (60) days from the date 
application for the license was received by 
Universal, the applicant for a license may 
apply forthwith to this Court for a deter- 
mination of a reasonable royalty, and Uni- 
versal shall, upon receipt of notice of filing 
such application, promptly give notice thereof 
to the Attorney General. Jn any such pro- 
ceeding the burden of proof shall be upon 
Universal Railway Devices Corporation or 
its assignee, vendee, or transferee to estab- 
lish the reasonableness of the royalty re- 
quested by it; and the reasonablé royalty 
rates, if any, determined by the Court shall 
apply to the applicant and to the holders 
of all other licenses issued under the name 
patent or patents. Pending the completion 
of negotiations or of any such Court pro- 
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ceeding, the application shall have the right 
to make, use, and vend under the patents 
to which its application pertains, without 
payment of royalty or other compensation, 
but subject to the following provisions: 
Universal Railway Devices Corporation, its 
assignee, vendee, or transferee may apply 
to the Court to fix an interim royalty rate 
pending final determination of what consti- 
tutes a reasonable royalty, if any. If the 
Court fixes such interim royalty rate, a li- 
cense shall then issue and the applicant shall 
accept such license providing for the peri- 
odic payment of royalties at such interim 
rate from the date of the making of such 
application by the applicant. If the appli- 
cant fails to accept such license or to pay 
the interim royalty therein provided, such 
action shall be ground for the dismissal of 
his application. Where an interim license 
has been issued pursuant to these provi- 
sions, reasonable royalty rates, if any, as 
finally determined by the Court, shall be 
retroactive for the applicant and all other 
licensees under substantially the same pat- 
ents to the date the applicant filed his appli- 
cation with the Court for the fixing of a 
reasonable royalty. 


(4) Defendant Universal is hereby en- 
joined and restrained from bringing or 
maintaining any suit for any infringement 
o1 Patent. .No,. 1,913,076. 0n . beaten tino: 
2,199,339 alleged to have occurred prior to 
the date of this judgment. 


[Access to Records for Purpose of Securing 
Compliance] 


oR mCi Xx 


For the purpose of securing compliance 
with this judgment and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice of the United States 
of America shall, upon written request of 
the Attorney General or an Assistant At- 
torney General, and upon reasonable notice 
to any defendant spring company, or de- 
fendant Railway and Industrial Spring As- 
sociation, be permitted, subject to any 
legally recognized privilege, (a) access dur- 
ing reasonable office hours of such defend- 
ant spring company or the defendant 
Association, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant spring 
company or the defendant Association, re- 
lating to any of the matters contained in 
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this judgment, and (b) subject to the rea- 
sonable convenience of such defendant 
spring company or the defendant Associa- 
tion and without restraint or interference 
from it, to interview officers or employees 
of such defendant spring company or the 
defendant Association, who may have coun- 
sel present, regarding any such matters; 
provided, however, that no information ob- 
tained by the means permitted by this arti- 
cle shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice, except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this judgment or 
as otherwise required by law. 


[Copies of Judgment to Be Sent to Licensees] 
ARTICLE ST 


Defendant Universal Railway Devices 
Corporation, within thirty days after the 
entry of this judgment, shall send to each 
present licensee under the patents subject 
to article IX a copy of this judgment. In 
the case of licenses applied for after the 
entry of this judgment and subject to arti- 
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cle IX, a copy of this judgment shall be 
sent to each such applicant promptly after 
the application is made. 


[Judgment Does Not Prohibit Activities Law- 
ful Under Webb-Pomerene Act] 


ARTICLE XII 


This Judgment shall have no effect with 
respect to operations or activities, wherever 
performed, authorized or permitted by the 
Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, or 
by acts amendatory thereof or supplemental 
thereto. 


[Jurisdiction Retained] 
ARTICLE Sait 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling any 
of the parties to this judgment to apply to 
the Court at any time for such further or- 
ders or directions as may be necessary or 
appropriate for the construction or carrying 
out of this judgment, for the modification 
thereof, or the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[7 57,622] Cinema Amusements, Inc., a Colorado corporation v. Loew’s Inc. and 
RKO Radio Pictures, Inc., Delaware corporations, and Twentieth Century-Fox Corpora- 


tion, a New York Corporation. 


In the United States District Court for the District of Delaware. 


July 14, 1947. 


Civil Action No. 891. 


In an action charging a conspiracy to deny plaintiff’s theatre motion picture films on 


a “move-over run” from another theatre upon the same terms as those enjoyed by plain- 
tiff’s predecessor, as a part of a nation-wide conspiracy to monopolize exhibition by the 
elimination of independent exhibitors, it is held that defendants are not required to answer 
certain interrogatories held irrelevant in that they seek information of events occurring 
after the filing of the complaint. An interrogatory which calls for opinions or conclusions, 
or for the acquisition of knowledge from many independent sources, as to the current film 
needs of many independent theatres, one whose meaning cannot be determined, and sev- 
eral which impose an undue burden of labor and expense, need not be answered. Defend- 
ants are required to answer certain interrogatories which seek facts within the knowledge 
of defendants. 


See the Sherman Act annotation, Vol. 1, J 1640.572. 


Thurman Arnold, Arnold & Fortas, Washington, D. C., and Clair J. Killoran, Killoran 
& Van Brunt, Wilmington, Del. for plaintiff. 


Ayres J. Stockly, Hastings, Stockly, Walz & Wise, Wilmington, Del. for defendant 
Twentieth Century-Fox Corp.; E. Ennalls Berl, Southerland, Berl & Potter, Wilmington, 
Del. for defendants Loew’s Inc. and Radio Pictures, Inc.; James V. Hayes, Richard P. 
Heppner, Donovan, Leisure, Newton, Lumbard & Irvine, New York, for defendants 
I.oew’s Inc., RKO Radio Pictures, Inc., and Twentieth Century-Fox Corp. 
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[Nature of Action] 


RopnEy, District Judge: This case in- 
volves the determination of objections to 
interrogatories. The plaintiff has asked each 
of the defendants to answer 46 interroga- 
tories, some of which contain sub-divisions. 
Each of the defendants has filed the same 
objections to 24 of the interrogatories, and 
the objections may be assigned to three gen- 
eral groups: 


1, Irrelevance is assigned as objection to 
all 24 of said interrogatories. 


2. Objection is made to 18 interrogatories 
on the ground of the unreasonable burden 
of research placed upon the defendants in 
the compilation of statistics, data and in- 
formation. 


3. Objection is made to three of the in- 
terrogatories in that they call for conclu- 
sions and opinions rather than relevant facts. 


Before considering these general questions 
as connected with the present interroga- 
tories, a brief word about Hickman v. Taylor* 
may not be amiss since that case is discussed 
by both parties. The cited case did have a 
very distinct bearing upon the general sub- 
ject of interrogatories. While that case 
dealt primarily with matters involving an 
attorney-client relationship, yet expressly or 
implicitly, it laid down standards applicable 
in general to discovery process, including in- 
terrogatories. It did hold that “mutual 
knowledge of all the relevant facts gathered 
by both parties is essential to proper litiga- 
tion” and “either party may compel the 
other to disgorge whatever facts he has in 
his possession.” While Hickman v. Taylor 
solved many problems concerning interroga- 
tories, there is no indication that it solved 
the problems here present. It did not at- 
tempt to make irrelevant and immaterial 
matters proper subjects of interrogatories. 
It expressly recognized that discovery has 
ultimate and necessary boundaries and that 
these boundaries are reached when they re- 
sult in oppression of the opposite party. 
There is no indication that Hickman v. Taylor 
intended in any way to change the pre-exist- 
ing rule of law that it is the ascertainment 
of facts that is the object of discovery pro- 
ceedings as contrasted with opinions, con- 
clusions or contentions. 


[Relevancy of Interrogations] 


1. As stated, the defendants have objected 
to 24 of the interrogatories on the ground of 
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their claimed irrelevance. The plaintiff in- 
sists upon such relevance. All of the inter- 
rogatories may be considered together 
because the objection lies to all and grows 
out of the concept of the subject matter as 
covered by the complaint. The defendants 
contend that the basic controversy was 
simply as to whether or not the defendants 
had conspired to deny to the plaintiff’s 
theatre, the Broadway Theatre in Denver, 
motion picture films on a “move-over run” 
from the Orpheum Theatre in Denver upon 
the same terms as those enjoyed by the 
plaintiff’s predecessor as lessee of the Broad- 
way Theatre. The plaintiff denies that the 
issue is so narrow and asserts that the issue 
is whether or not the defendants and others 
have conspired to monopolize the exhibition 
of all desirable motion pictures in the United 
States by the elimination of independent ex- 
hibitors. As a part of this alleged nation- 
wide conspiracy and of the alleged violation 
of the Sherman Act and Clayton Act, and 
as evidence of such actions, the plaintiff al- 
leges the particular action against the plain- 
tiff and its theatre in the City of Denver. 


[Interrogatories Not Subject to General 
Charge of Irrelevancy] 


From a careful reading of the complaint 
and a consideration of questions therein 
raised, J think the interrogatories are not 
subject to the general charge of irrelevancy 
ands if otherwise unobjectionable, should be 
answered. 


[Certain Interrogatories Irrelevant: Seek 
Information After Filing of Complaint] 


Five of the interrogatories, however, (Nos. 
19, 20, 22, 23 and 43) are subject to an ad- 
ditional alleged taint of irrelevancy in that 
they seek information after the filing of the 
complaint as well as before that time. It is 
generally held that relevancy to the issue 
requires that the interrogatories be confined 
to a period ending with the commencement 
of the suit. To this effect is McInerney v. 
Wm. P. McDonald Construction Co., 28 F. 
Supp. 557; Massachusetts Bonding & Ins. Co. 
v. Harrisburg Trust Co., 2 F. R. D. 197. 

The plaintiff contends that since damages, 
if authorized, may be collected to the date 
of judgment, so under familiar principles in- 
corporated in the Federal Rules, disclosure 
may be compelled for the period subsequent 
to the filing of the complaint. 
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The cause of action or the right to recover 
must be determined as of the time of the in- 
stitution of the suit. If this right to recover 
be eventually sustained then evidence of 
matters happening subsequent to the institu- 
tion of the suit may, perhaps, become ma- 
terial as to the question of extent of damages 
or other relief, but until that time comes and 
the right to recover or to relief be estab- 
lished, information to be required on inter- 
rogatories will be confined to the period 
prior to the institution of the suit. For this 
may be cited Ball v. Paramount Pictures, 4 
F. R. D. 194, which differs from this case in 
the extent of the claimed conspiracy, it being 
limited in that case to the particular theatre 
involved. 


[Defendant Need Only Answer as to Matters 
Within Its Knowledge] 


2. Eighteen of the interrogatories (Nos. 8, 
OPO IZ S135 14, ot 5417018) 195520) 022523,130; 
32, 33, 34 and 35) are objected to on the gen- 
eral ground that they impose an undue 
burden upon the defendants, compelling 
them to analyze and to tabulate for the plain- 
tiff a large mass of data and statistics. To 
this objection some consideration must be 
given. J adhere to the general rule that an 
interrogated party need only answer matters 
of fact within his knowledge and is not re- 
quired to make research and compilation of 
data not readily known to him? 


The generality of the rule makes difficult 
its specific application. The necessity of 
answering interrogatories where it is neces- 
sary to make research and compile data may, 
preliminarily, be divided into two classes: 
(a) where the sources of information and 
data are not in the possession or control of 
the interrogated party, and (b) where the 
interrogated party does possess or control 
such sources. This distinction may be shown 
by an example. Most of the interrogatories 
here involved are based upon Interrogatory 
No. 7 to which no objection was made and 
which is as follows: 

“List the name of all theatres within the 


Denver area to which you have distributed 
film product since Sept. 1, 1944.” 
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Interrogatory No. 24 is as follows: 

“List every instance of overbuying in 
regard to all such theatres to which you 
have licensed films during the above men- 
tioned period, i. e., any and all instances 
in which a theatre has bought more pro- 
duct than its current needs would require 
or justify.” 

(a) Now, clearly, the answer to this inter- 
rogatory No. 24, if confined to the defend- 
ants themselves, must call for the expression 
of an opinion or a conclusion as to what the 
current needs of many independent theatres 
would require or justify. If not calling for 
this conclusion or opinion of the defendants, 
then the interrogatory must contemplate the 
acquisition of knowledge by the defendants 
from many independent sources. In either 
event, the answer cannot be required from 
these defendants. 


(b) Where the books, records or docu- 
ments containing the information desired 
are in the possession or control of the inter- 
rogated party but the answer would require 
an excessive or oppressive amount of re- 
search or compilation of data and at great 
expense, then different considerations have 
application, calling into play the general pur- 
poses of the rule and a consideration of the 
labor and expense cast upon the interrogated 
party for the purposes of the inquirer. 
Clearly an interrogated party must furnish 
relevant information in his possession which 
can be obtained without great labor or ex- 
pense. 


Interrogatories under Rule 33, however, 
cannot be construed so as to displace en- 
tirely the right cr necessity of a party to 
obtain information and compile data at his 
own expense by discovery process through 
the inspection of books or documents under 
Rule 34. 

If the matter inquired of be only found in 
records or documents and is only available 
at very considerable effort or expense and 
the books or documents be equally available 
to both parties, no reason would seem to 
exist to cast the burden of effort or expense 
upon the interrogated party. In Ball vw. 
Paramount Pictures, 4 F. R. D. 194, 196, it 
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2 Walling v. Parry, 6 F. R. D. 554, 556 (D. C. 
Pa, 1947): U. 8. v. American Loco. Co., 6 
F. R. D. 35; Porter v. Montaldo’s, 71 F. Supp. 
373, 375 (D. C. Ohio 1946); Porter v. Central 
Chevrolet, 9 Fed. Rules Serv., 33.353, Case 4, 
p. 636; Nelson v. Reid, 4 F. R. D. 199, 200 (D. C. 
Fla. 1944); Byers Theatres v. Murphy, 1 
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q@ 57,622 


58,714 


was averred that the answer to the inter- 
rogatories would entail the labor of eight 
men at eight hours a day for two years and 
would cost $100,000.. The greatness of cost 
is not the sole criterion, for a smaller amount 
might be equally financially disastrous to an 
interrogated party of moderate means. 
Auditing, accounting, examination of books 
and compilation of data may be expensive 
and time-consuming operations and, where 
the books or documents are equally available 
to both parties, it is neither reasonable nor 
proper to expect a defendant to perform 
such services to an undue extent at his own 
expense for the sole benefit of an opposing 
party and to his own possible consequent 
disadvantage. See Porter v. Montaldo’s, 71 
Be Supp. o/2: 


[Defendant Must Answer Where Unrecorded 
Knowledge Required] 


Instances exist, however, where an ex- 
amination of books by an adverse party may 
not furnish the required information and the 
answer can only be given by examination of 
the books as supplemented by unrecorded 
knowledge. I would not be understood as 
saying that an interrogatory of a plaintiff 
need not be answered merely because the 
answer is only to be found in the records or 
documents of the defendant. If the answer 
involves no greatly excessive expenditure of 
time, effort or financial resources, then the 
answer, even though solely obtainable from 
documents or records, must be given. If 
the answer requires an examination of books 
or records involving a very substantial or 
excessive expenditure of time, effort or finan- 
cial outlay, then the interrogatory may not 
be required to be answered, and this is 
especially true when the information can be 
obtained by the plaintiff at his own expense. 
Upon the court, even with its imperfect 
knowledge of the facts or system of books, 
may fall the burden of determining whether 
the outlay of time, effort or expense would 
be excessive or otherwise. It may be that 
the sustaining of an objection to an inter- 
rogatory may give rise, where the informa- 
tion is not otherwise available, to a subse- 
quent interrogatory with consent of the 
court, as the rules provide. 


Tt would seem that answers to a number 
of the present interrogatories may be fur- 
nished at no excessive outlay of effort or 
expense. Without objection the deféndants 
have furnished or will furnish, in answer to 
Interrogatory No. 7 the names Of all theatres 
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in the Denver area to which the defendants 
distributed film products. Certain additional 
information as to these theatres, if in posses- 
sion of the defendants, should be given. If 
the defendants do not possess such informa- 
tion they can so state. This applies to Nos. 
8, 9, 10, 12, 13, 14, 17, 19, 20, 23 and’ 32. 


[Objection Sustained Where Meaning of 
Interrogatory Cannot Be Determined] 


Interrogatory 15 requires special consid- 
eration, It reads: 

“Specify and set forth any increase or 
decrease of film rentals for each theatre on 
the above list during the period from 
September 1, 1944 to June 11, 1946 as to 
(a) percentage pictures (b) flat rentals.” 


It is impossible to determine the burden 
to be placed upon the defendants by the 
answer. If the above interrogatory inquires 
as to the increase or decrease of a film rental 
to a given theatre in contrast to that charged 
to the same theatre for a different film, then 
the burden may be greatly excessive. Un- 
less there is some normal or uniform price 
at which all films are rented, and this is not 
suggested, then there could be no figure upon 
which an increase or decrease could be based 
as to other pictures and the inquiry would 
involve compilation of data as to every 
picture furnished to every theatre in the 
area. If the interrogatory is as to the in- 
crease or decrease of film rental charged to 
the different theatres in the area for the 
same film or the different prices charged to 
the different theatres for the same film, the 
burden would not be so extensive. Being 
unable to determine the meaning of the in- 
terrogatory, the objection must be sustained. 


[Objections Sustained Where Interrogatories 
Impose Undue Burden and Expense] 


Objections to interrogatories 18, 22, 30 and 
33 are sustained on the ground that they im- 
pose an undue burden of labor and expense. 
No. 18, as an example, is as follows: 


“List the number of pictures rented to. 
each of the above theatres by you and list 
the name of each picture with the play 
date, license terms, adjustments subse- 
quently made, the run for which licensed, 
the date on which the license agreement 
was signed; if there is no play date, i. e., 
if the picture was not shown or returned 
to you or is still awaiting a showing, please 
State: so.” 


In the papers before me it appears there 
are some fifty theatres within the area to 
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each of which, in each calendar year, there 
has been furnished up to sixty feature films 
and numerous short films. It would appear 
that the listing of the details of each picture, 
feature or short, furnished to fifty theatres 
over a number of years must impose an un- 
due burden upon the defendants and no 
reason appears why thie plaintiff cannot com- 
pile the same voluminous data at its own 
expense. 


[Interrogatories Call for Facts, Not Opinions } 


3. Three of the interrogatories (Nos. 21, 
24 and 27) are objected to as calling for 
conclusions or opinions and not relevant 
facts. Two of these interrogatories have not 
been heretofore discussed and are as follows: 


No. 21. “Specify all booking difficulties 
in your relationship with each of the above 
named theatres, during the above men- 
tioned period, i. e., where the pictures were 
requested but not available, and where 
available pictures could not be booked.” 
The explanatory language at the conclu- 

sion of the interrogatory seems sufficiently 
to explain the meaning of “booking difficul- 
ties’ and to obviate the necessity of any 
conclusion by the defendants. 


No. 27. “List any and all instances to 
your knowledge of the theatres mentioned 
above exhibiting pictures at lowered prices 
or prices which could not possibly be 
profitable, during the above mentioned 
period.” 

The interrogatory does not, in terms, seek 
an opinion. It asks for facts within knowl- 
edge. If the defendants have knowledge 
they should answer. If they have no knowl- 
edge they need only so state. They need 
give no opinion or expression of judgment. 

Interrogatory No. 24 has heretofore been 
considered and the objection thereto sus- 
tained. 


[Summary ] 


Summarizing, therefore, I would say: 

1. The objections to all the interroga- 
tories on the ground of their general irrele- 
vancy, as herein discussed, are overruled. 
Partial objection to interrogatories 19, 20, 
22, 23 and 43, insofar as they relate to the 
period subsequent to the institution of this 
suit, is sustained and as to that period no 
answer is now required. 
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2. Objections to interrogatories 5, 8, 9, 10, 
Dorel Sleek Oe ZO loom 7, oO eo esdrand 
43 are overruled except as to the extent 
herein mentioned as to some of such inter- 
rogatories. 

3. Objections to interrogatories 15, 18, 
22, 24, 30, 33 and 35 are sustained. 


[Extension of Time] 


The defendants have moved the court for 
an extension varying from thirty days to six 
months in order to obtain the information to 
make such answers as they may be required 
to make. In view of the time that has al- 
ready elapsed during which the defendants 
knew that many of the interrogatories would 
be answered, it would appeal that all answers 
to the plaintiff’s interrogatories should be 
made on or before the expiration of four 
months from the date of an appropriate 
order. 


The plaintiff has moved for an extension 
of time to make answer to the interroga- 
tories propounded by the defendants to the 
plaintiff. This extension is asked for 30 
days after the defendants have answered the 
plaintiff's interrogatories. The defendants 
have objected to this delay and urge that 
these answers of the plaintiff are in no way 
dependent upon the answers of the defend- 
ants. The plaintiff has conceded that it can 
now make answer to the interrogatories pro- 
pounded to it but contends that such answers 
will be more complete and adequate if such 
extension be given. The defendants appear 
satisfied with the quality of answers that 
can now be given. The plaintiff should make 
answer to the defendants’ interrogatories on 
or before the expiration of two months from 
the date of the appropriate order. 


While not now necessarily adopting the 
view, yet attention may be drawn to R. C. A. 
Mfg. Co. v. Decca Records, 1 F. R. D. 433, 
435, where it was objected that the inter- 
rogatories sought to limit the proof of the 
defendants. In disposing of the objection 
the court held that the defendants were re- 
quired to furnish such information as they 
had at the time of answer; that if the de- 
fendants between the time of answer and 
trial obtained more information pertinent to 
the interrogatory they would not be pre- 
vented from offering the information at the 
trial but should, under this interrogatory, 
furnish it to the plaintiff when it is obtained.” 
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[57,623] Hiram Walker, Incorporated v. Webb’s City, Inc. 


In the United States District Court for the Southern District of Florida. 


Filed July 17, 1947. 


Civil T 1383. 


A temporary injunction is issued restraining. the sale of liquor at a price below that 
stipulated in fair trade contracts. during the pendency of a suit charging violations of the 


Florida Fair Trade Law. 


See the Florida Fair Trade Law, Vol. 2, J 8164; see also the ‘Resale Price ere 


Commentary, Vol. 2, J 7056. 


[Nature of Action] 


This cause having Heretofore on the 10th 
day of July, 1947, come on for hearing upon 
motion of S. Henry Harris of St: Petersburg, 


Florida, and LeRoy Allen of the firm of 


Reeves, Allen & Johnson of Tampa, Florida, 
attorneys for the plaintiff, for entry Ofad 
Temporary Injunction, and also on motion 
of Pat Whitaker and Tom Whitaker, attor- 
neys for defendant, to dismiss the cause, 
such Motion to Dismiss having heretofore 
been duly filed, and counsel for the respec- 
tive parties having argued such Motion to 

Dismiss at length, and the Court having 
~ taken such matter under advisement, and 
having duly considered the same and the 
arguments of the respective attorneys for 
the parties litigant and having concluded 
that the Bill of Complaint in this cause was, 
as originally filed, fatally defective in that 
it failed to allege ownership in the plaintiff, 
or specific authority in the plaintiff from the 
owner of the trade mark in question to es- 
tablish prices, and counsel for plaintiff hav- 
ing applied for and received permission to 
amend such Bill in that respect instanta by 
interlinear amendment, and having so amended 
the same, and the Court being now advised 
in the matter and of its judgment to be 
entered thereon; 


Findings of Fact 
The Court does, from an inspection of the 
sworn Bill of Complaint as amended, find: 


That the plaintiff, Hiram Walker Incor- 
porated is a corporation duly: organized and 
existing under the laws of the State of Dela- 
ware, and is a citizen of said State; that the 
defendant, Webb’s City, Inc., is a corpora- 
tion organized under the laws of the State of 
Florida and is a citizen of said State; that 
the matter in controversy is the good will 
and trade names of the products of Hiram 
Walker & Sons, Inc., which-corporation is 
organized and existing under the laws of 
the State of Delaware, and is a citizen of 
said State; that more specifically the matter 
in controversy is the good will and trade 
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name of Hiram Walker’s Imperial Blended 
Whiskey and that the value of such good 
will and trade mark is in excess of the sum 
of $3000.00; that the said Hiram Walker & 
Sons, Inc. is the producer or manufacturer 
of divers and sundry alcoholic beverages in- 
cluding the said Hiram Walker Imperial 
Blended Whiskey, and that the said plaintiff, 
Hiram Walker Incorporated, serves as a 
national distributing agency therefor; that 
the said Hirarn Walker & Sons, Inc. is the 
owner of said trade names, including the 
said trade: name*Hiram Walker’s Imperial 
Blended: Whiskey” and that prior to the in- 
stitution of this suit, said Hiram Walker & 
Sons, Inc. specifically authorized the said 
plaintiff, Hiram Walker Incorporated, to fix 
minimum retail prices for the products of 
the said Hiram Walker & Sons, Inc. and to 


enter into Fair Trade Contracts relative 


thereto in the State of Florida; 


That plaintiff entered into a contract eh 
Madison Liquor Shop of. 212 Madison Street, 


‘Tampa, Florida, whereby, among other things, 


the said Madison Liquor Shop agreed not to 
sell, advertise, or offer for sale the products 
of Hiram Walker & Sons, Inc. at less than 


prices stipulated in and by a price list at- 


tached thereto on or about the 25th day of 
February, A. D. 1946, and pursuant to Chap- 
ter 19201, Laws of Florida 1939, being now 
Chapter 541, Florida Statutes of 1941, and, 
on or about the 22nd day of March, A. D. 
1946, notified the defendant, Webb’s City, 
Inc., of the existence of such contract; that 
thereafter, pursuant to the provisions of the 
above mentioned contract, the plaintiff did 
exercise the privilege reserved therein to it 
to change the prices set forth in the mini- 
mum price list attached thereto by promul- 
gation of a further price list under date of 
February 25, 1947, and did notify the de- 
fendant, Webb's Ci Inc., of such change; 
that in and by the said price list of Feb- 
ruary 25, 1947, the minimum resale price of 
said Hiram Walker’s Imperial Blended 
Whiskey was established at the price of 
$3.65 for a package containing a “fifth” or 
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one-fifth of a gallon; that the defendant, 
Webb’s City, Inc., did have notice of the 
price change last above recited and did, not- 
withstanding such notice, on or about the 
12th day of May, A. D. 1947, make two sep- 
arate sales of a bottle containing one-fifth 
of a gallon of said Hiram Walker’s Imperial 
Blended Whiskey at the price of $3.29, and 
did, on the 13th day of May, 1947, make 
further sale of another bottle of said Hiram 
Walker’s Imperial Blended Whiskey of like 
quantity at the same price of $3.29 per bottle; 
That the said product known as Hiram 
Walker’s Imperial Blended Whiskey so sold 
by the said defendant is a commodity of 
standard quality, bearing the brand and 
trade mark of the said producer, Hiram 
Walker & Sons, Inc., and is in free and 
open competition with commodities of the 
same general class sold and distributed by 
other producers and offered for sale in the 
State of Florida and in the County of Pinellas 
thereof; that the sale of such products at a 
price under the established price therefor 
constitutes an injury and damage to the 
good will and trade name of the said Hiram 
Walker’s Imperial Blended Whiskey; that 
the defendant will continue its practice of 
selling such products, and more particularly 
the said Hiram Walker’s Imeprial Blended 
Whiskey, at prices less than those specified 
unless enjoined therefrom by this Court. 
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Conclusions of Law 


From the foregoing findings, the Court 
concludes, as a matter of law: 

That this Court has jurisdiction of this 
cause, of the subject matter thereof, and of 
the parties thereto; that defendant’s motion 
to dismiss the bill of complaint should be 
treated and applied to the bill of complaint 
as amended, as hereinabove recited, and 
when so treated and applied, should be de- 
nied; 

That the plaintiff is entitled to entry of a 
Temporary Injunction against the defend- 
ant, restraining and enjoining the defendant, 
its agents, servants or employees, from sell- 
ing or offering for sale such products of 
Hiram Walker & Sons, Inc., and more spe- 
cifically the said Hiram Walker’s Imperial 
Blended Whiskey, at a price or prices less 
than those that have been or may be law- 
fully established by the plaintiff under the 
contract aforesaid, during the pendency of 
this suit or until such time as the Court 
may order or decree otherwise, and that 
such Temporary Injunction should become 
effective upon the filing, with the approval 
of this Court, of bond of such character and 
in such amount as the Court may determine 
in and by its temporary injunction, order or 
decree entered pursuant hereto. 


[1 57,624] Jas. Barclay & Co., Limited v. Webb’s City, Inc. 


In the United States District Court for the Southern District of Florida. 


Filed July 17, 1947. 


Civil T 1389. 


A temporary injunction is entered in an action charging violations of the Florida Trade 
Law, enjoining the sale of liquor by defendant at a price less than that established by 
plaintiff under a contract entered into pursuant to the provisions of the Act. 


See the Florida Fair Trade Law, Vol. 2, { 8164; see also the Resale Price Maintenance 


Commentary, Vol. 2, § 7056. 
[Nature of Action] 


This cause having heretofore on the 10th 
day of July, 1947, come on for hearing upon 
motion of S. Henry Harris of St. Petersburg, 
Florida, and LeRoy Allen of the firm of 
Reeves, Allen & Johnson of Tampa, Florida, 
attorneys for the plaintiff, for entry of a 
Temporary Injunction, and also on motion 
of Pat Whitaker and Tom Whitaker, attor- 
neys for defendant, to dismiss the cause, 
such Motion to Dismiss having heretofore 
been duly filed, and counsel for the respec- 
tive parties having argued such Motion to 
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Dismiss at length, and the Court having 
taken such matter under advisement, and 
having duly considered the same and the 
arguments of the respective attorneys for 
the parties litigant, and the Court being now 
advised in the matter and of its judgment to 
be entered thereon; 


Findings of Fact 
The Court does, from an inspection of the 
sworn Bill of Complaint, find: 
That the plaintiff, Jas. Barclay & Co., 
Limited is a corporation duly organized and 
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existing under the laws of the State of Dela- 
ware, and is a citizen of said State; that the 
defendant, Webb’s City, Inc. ,is a corpora- 
tion organized under the laws of the State 
of Florida and is a citizen of said State; 
that the matter in controversy is the good 
will and trade names of the products of Jas. 
Barclay & Co., Limited, which corporation 
is organized and existing under the laws of 
the State of Delaware, and is a citizen of 
said State; that more specifically the matter 
in controversy is the good will and trade 
name of Corby’s Reserve Blended Whiskey 
and that the value of such good will and 
trade mark is in excess of the sum of $3000.00; 
that the said Jas. Barclay & Co., Limited is 
the producer or manufacturer of divers and 
sundry alcoholic beverages, including the 
said Corby’s Reserve Blended Whiskey; that 
the said Jas. Barclay & Co., Limited is the 
owner of said trade names, including the 
said trade name “Corby’s Reserve Blended 
Whiskey”; 

That plaintiff entered into a contract with 
Ace Liquor Store of No. 15 Sixth Street 
North, St. Petersburg, Florida, whereby, 
among other things, the said Ace Liquor 
Store agreed not to sell, advertise, or offer 
for sale the products of Jas. Barclay & Co., 
Limited at less than prices stipulated in and 
by a price list attached thereto on or about 
the Ist day of March, A. D. 1947, and pur- 
suant to Chapter 19201, Laws of Florida 
1939, being now Chapter 541, Florida Stat- 
utes of 1941, and, on or about the 22nd day 
of March, A. D. 1947, notified the defendant, 
Webb’s City, Inc., of the existence of such 
contract; that in and by the said price list 
aforesaid, the minimum resale price of said 
Corby’s Reserve Blended Whiskey was es- 
tablished at the price of $3.65 for a package 
containing a “fifth” or one-fifth of a gallon; 
that the defendant, Webb’s City, Inc., did 
have notice and knowledge of the existence 
of such contract and did, notwithstanding 
such notice, on or about the 12th day of 
May, 1947, make sale of a bottle containing 
one-fifth of a gallon of said Corby’s Reserve 
Blended Whiskey at the price of $3.29, and 
did, on the 2lst day of May, 1947, make 
further sale of another bottle of said Corby’s 
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Reserve Blended Whiskey of like quantity 
at the same price of $3.29 per bottle; 

That the said product known as Corby’s 
Reserve Blended Whiskey so sold by the 
said defendant is a commodity of standard 
quality, bearing the brand and trade mark 
of the said producer, Jas. Barclay & Co., 
Limited, and is in free and open competition 
with commodities of the same general class 
sold and distributed by other producers and 
offered for sale in the State of Florida and 
in the County of Pinellas thereof; that the 
sale of such product at a price under the 
established price therefor constitutes an injury 
and damage to the good will and trade 
name of the said Corby’s Reserve Blended 
Whiskey; that the defendant will continue 
its practice of selling such products, and 
more particularly the said Corby’s Reserve 
Blended Whiskey, at prices less than those 
specified unless enjoined therefrom by this 
Court. 


Conclusions of Law 


From the foregoing findings, the Court con- 
cludes, as a matter of law: 

That this Court has jurisdiction of this 
cause, of the subject matter thereof, and of 
the parties thereto; that defendant’s motion 
to dismiss the bill of complaint should be 
denied; 

That the plaintiff is entitled to entry of a 
Temporary Injunction against the defend- 
ant, restraining and enjoining the defendant, 
its agents, servants or employees, from sell- 
ing or offering for sale such products of Jas. 
Barclay & Co., Limited, and more specif- 
ically the said Corby’s Reserve Blended 
Whiskey, at a price or prices less than those 
that have been or may be lawfully estab- 
lished by the plaintiff under the contract 
aforesaid, during the pendency of this suit 
or until such time as the Court may order 
or decree otherwise, and that such Tem- 
porary Injunction should become effective 
upon the filing, with the approval of this 
Court, of bond of such character and in 
such amount as the Court may determine in 
and by its temporary injunction, order or 
decree entered pursuant hereto. 
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[1 57,625] George L. Slaggert and Patricia G. Slaggert v. Lawrence A. Case and 
Elinor Case; Harry Shafer and Belle Shafer. 


In the Supreme Court of the State of Michigan. Filed October 13, 1947. 


In an action to cancel an agreement to sell a gasoline station, alleging the breach of a 
provision restricting defendants for fifteen years to the purchase from plaintiffs of all 
petroleum products sold on the premises, it is contended that the restriction relates to inter- 
state commerce, is in restraint of trade, and violates Section 3 of the Clayton Act. It is 
held that the sale within the State of Michigan of petroleum products by plaintiffs to de- 
fendants is in the course of intrastate commerce, rendering the federal statute inapplicable. 


See the Clayton Act annotations, Vol. 1, J 2023.30. 
For plaintiffs: Alfred N. Slaggert, Saginaw, Michigan; Eugene Christman, Ludington, 


Michigan. 


For defendants: Campbell & Campbell, Manistee, Michigan. 


[Nature of Action] 


DETHMERS, J.: Plaintiffs entered into a 
written agreement to sell a gasoline station 
to defendants Lawrence A. and Elinor Casc. 
By its terms these defendants agreed to be 
restricted for 15 years to the purchase ex- 
clusively from plaintiffs of all petroleum 
products sold on the premises. Some months 
later the Cases tendered payment of the 
balance of the purchase price then due to 
plaintiffs and demanded a deed free irom 
the 15 year restriction. Plaintiffs refused 
the tender and filed a bill in chancery pray- 
ing that the agreement be cancelled and 
rescinded upon repayment by them to the 
Cases of all sums. received by them on the 
agreement, less such an amount as found 
by the court to represent the reasonable 
value of the use of the premises enjoyed by 
the Cases. The bill charges the Cases with 
non-performance and breach of the agree- 
ment in certain particulars, including refusal 
to be bound by the above mentioned re- 
striction. Defendants filed an answer pray- 
ing that the restriction be decreed to be 
without force and effect and that plaintiffs 
be required to convey title to the Cases 
without the restriction. From decree for 
plaintiffs the defendants appeal. 


[Federal Anti-Trust Law Inapplicable] 


Defendants contend that the restriction 
relates to interstate commerce, is in restraint 
of trade and violates 38 Stat. at L. 731 (15 
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USCA § 14). Plaintiff George Slaggert pur- 
chased petroleum products from the Shell 
Oil Company, which shipped them from 
Illinois and delivered them to him in Mich- 
igan. He thereafter sold and delivered such 
products to a number of service stations in 
Michigan, including the one here involved. 
In Montgomery Ward & Co. v. Fry, 277 Mich. 
260, we said: 
“Wares and merchandise, shipped into 
a state for local sale and sold therein, are 
in the course of intrastate commerce.” 


After the goods have been delivered from 
another state into this state to a purchaser, 
the subsequent resale thereof by the latter 
in this state is not in the course of interstate 
commerce. Ai#l. Coast Line Railroad Co. v. 
Standard Oil Co., 275 U. S. 257 (48 Sup. Ct. 
107, 72 L. Ed. 270); Public Utilities Commis- 
sion v. Landon, 249 U. S. 236 (39 Sup. Ct. 268, 
63 L. Ed. 577). The sale of petroleum prod- 
ucts by Slaggert to the Cases was in the 
course of intrastate commerce, leaving the 
federal act inapplicable and the restriction 
valid insofar as the issues raised on this ap- 
peal are concerned. 

[The remainder of the opinion has been 
omitted as not pertinent to the scope of 
these reports. | 

Decree affirmed, with costs to plaintiffs. 

LELAND W. Carr, HENRy M. BurTzeEL, Ep- 
warp M. SHARPE, EMERSON R. Boyies, NEIL 
E. Rem, Watter H. NortH concurred with 
DITHMUS. 
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[157,626] Lanova Corporation, a corporation of the State of Delaware v. Atlas Im- 
perial Diesel Engine Co., a corporation of the State of Delaware. 


In the Superior Court for New Castle County, Delaware. Nos. 75, 184. September 
24, 1947. 


The owner of certain patents relating to diesel engines brought an action against 
a licensee to recover unpaid royalties. The defense that the license agreement is invalid 
in that it violates the Sherman and Clayton Acts is held barred by the rule that a licensee 
is estopped to deny the validity of patents included in the license. Although the United 
States Supreme Court has held that the rule of estoppel must yield to the Sherman Act’s 
declaration of illegality of a price-fixing contract, those rulings have been limited to price- 
fixing cases, and the estoppel principle retains its full vigor where no statute or broad 
public interest conflicts therewith. The license agreement does not restrain defendant 
from making engines not covered by the agreement, it merely does not give that right. 
The contract does not unduly restrain trade or competition. No price-fixing agree- 
ment is involved. No broad public interest and no positive statutory prohibition exist to 


which the estoppel principle must yield in this case. 
See the Sherman Act annotations, Vol. 1, { 1660.240. 


Hugh M. Morris and S. Samuel Arsht, Morris, Steel, Nichols and Arsht, Wilmington, 
Delaware (Denis B. Sullivan, Arthur H. Boettcher and David B. Coxe, Jr., of counsel), 


for plaintiff. 


Caleb S. Layton, Richards, Layton and Finger, Wilmington, Delaware (Oscar A. 


Mellin, of counsel), for defendant. 


[Nature of Action] 


For the purposes of this opinion, these 
two cases—one in case, the other in debt— 
may be treated as one, the principal differ- 
ence being in the recovery sought. Both 
actions are based upon the same contract 
and involve the same substantive issues. 


[License Agreement] 


According to the declaration, on Febru- 
ary 8, 1939, the plaintiff owned certain pat- 
ents relating to diesel engines, these patents 
being referred to as “Lanova Combustion 
System”. On that date it entered into a 
license agreement with Atlas-Thornberg 
Diesel Engines, Inc. The latter corporation 
assigned its rights under this contract to 
the defendant herein on May 31, 1943. By 
paragraph 1 of the license, the plaintiff 
granted to the licensee a non-exclusive right 
to manufacture engines and replacement 
parts therefor embodying the inventions of 
its patents, “said license being limited to 
stationary, marine, industrial and automo- 
tive engines with a piston displacement of 
more than 1000 cubic inches, aeroplane and 
passenger car engines excepted”. This li- 
cense also extended to all patents to be 
issued on certain pending applications and 
included the non-exclusive right to sell and 
permit the use of such engines anywhere in 
the world. 
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Paragraph 2 provided that the license 
shall remain in effect so long as any of said 
patents are extant but that the licensee shall 
not grant any sub-license, or assign the 
contract without the plaintiff’s consent. 


Paragraph 5 provided for the payment of 
royalties on sales upon a sliding scale ac- 
cording to the number of engines sold in 
each calendar year. 


Paragraph 11 brought within the terms 
of the contract any and all patents and ap- 
plications relating to internal combustion 
diesel engines which might be acquired or 
controlled by the plaintiff. 

Paragraph 13 excused the licensee from 
paying royalties upon any patent which 
might be declared invalid by a court of last 
resort or by an inferior Court from whose 
decision no appeal is taken. 


[Plaintiff Seeks Payment of Royalties] 


The declaration avers that the plaintiff 
paid royalties according to the contract from 
the date of assignment until May 31, 1945, 
but that it has paid nothing since the latter 
date. 


[Defendant Pleads Fraud, Restraint of Trade] 


In addition to pleading the general issue 
and the statute of limitations, the defend- 
ant filed two special pleas. They aver that 
the patents are void because of fraud and 
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misrepresentation on the part of Lang, the 
patentee and plaintiff’s assignor, in obtain- 
ing the patents and set forth the details of 
the alleged fraud. They further aver that 
the license agreement is invalid in that it 
violates the Sherman Anti-Trust Law and 
the Clayton Act since it actually restricts 
the right of the defendant to manufacture 
and sell engines of any kind or size, said 
restriction not being based upon a valid 
patent monopoly. 


[Plaintiff Demurs] 


To these special pleas, the plaintiff de- 
murred both generally and specially. 


[Proper Pleading Is Demurrer] 


Carey, J.: Originally, the plaintiff sought 
to raise the present issues by a motion to 
strike the pleas. The Court (Carey, J., sit- 
ting) held the motion to be improper be- 
cause it can not be allowed to take the 
place of a demurrer. 1 Woolley Del. Prac. 
308. Upon the state of this record, the 
proper pleading is demurrer. If the defend- 
ant is estopped to deny the validity of the 
patents, that estoppel appears from matter 
contained in the declaration. See Brady vw. 
Del. Mutual Life Ins. Co., 2 Penn. 237, 45 
A. 345. 


[Estoppel Doctrine] 


Although the special demurrer raises cer- 
tain formal objections, I prefer to turn im- 
mediately to the more important substantive 
contention. The plaintiff relies upon the 
rule set forth in Eastern States Petroleum 
Co. v. Universal Oil Prod. Co., 22 Del. Ch. 
333, 2 A. 2d. 138, wherein Chancellor Wol- 
cott held that a licensee is estopped to deny 
the validity of patents included in the li- 
cense. This holding was approved by our 
Supreme Court in 23 Del. Ch. 358, 8 A. 2d. 
80. Nobody would suggest that this Court 
has the power to overrule a principle of law 
laid down by our State Supreme Court. On 
the other hand, in matters subject to fed- 
eral regulation, State Courts must bow to 
the authority of the Supreme Court of the 
United States. Van Winkle v. State, 4 Boyce 
578, 91 A. 385. The patent and anti-trust 
laws being substantive matters within the 
federal jurisdiction, our present ruling 
would have to be controlled by the princi- 
ples laid down by the United States Su- 
preme Court if, as defendant contends, 
those principles overrule the Universal case 
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in its application to the present factual 
situation. 


[Defendant's Contention] 


It is necessarily conceded that the so- 
called limitation in this license agreement 
is valid if the patents are valid. General 
Talking Pictures Corp. v. Western Electric 
Co., 305 U. S. 124, 59 S. Ct. 116. The owner 
of a patent need not allow anyone to use it 
for any purpose. Clearly, if he does permit 
someone to use it, he may impose any law- 
ful restrictions upon the privilege. More- 
over, he may limit its use to ‘fone or more 
of the several fields of use”; he is not forced 
to permit an all-inclusive use. This prin- 
ciple is too well settled to deny. But, says 
the defendant, when the license is not based 
upon a valid patent, then a restriction of 
this nature is nothing more than attempt to 
deprive the licensee of a privilege he already 
has, namely: the right to use the process 
for any lawful purpose whatever. Such an 
unauthorized limitation, it says, is an un- 
warranted restraint upon the free flow of 
goods into interstate commerce and there- 
fore violates the anti-trust laws. In such 
circumstances, it argues, the estoppel doc- 
trine does not apply, according to certain 
recent Federal Supreme Court decisions. 


[Cases Cited] 


It would be useless to discuss here the 
weighty reasons underlying the estoppel 
rule as it applies to patent licenses. The 
doctrine has been almost universally fol- 
lowed in this country, at least until very re- 
cently, in both State and Federal Courts. 
Eastern States Petroleum Co. v. Universal Oil 
Prod. Co., supra; Kinsman v. Parkhurst, 18 
How. 289, 15 L. Ed. 385; United States v. 
Hargey = Sicel, Co. 196" UL Si310 25"S2 Ct: 
240. Even in many of those few cases where 
it has given way to some overpowering 
public policy, strong dissent was heard. 


[Sola Case] 


Probably the earliest instances in which 
the United States Supreme Court refused to 
follow the estoppel doctrine is Sola Electric 
Co. v. Jefferson Electric Co., 317 U. S. 173, 
63 S. Ct. 172 (1942). There the license 
agreement contained a covenant to maintain 
a fixed price. Jefferson sought a recovery 
for unpaid royalties as well as an injunction 
against further sales by Sola, except in con- 
formity with the terms of the price-fixing 
agreement. The Court pointed out that 
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price-fixing is made illegal by a federal 
statute, unless based upon a valid patent, 
and that such a statute takes precedence 
over local rules of law. It held that the rule 
of estoppel must yield to the act’s declara- 
tion of illegality of a price-fixing contract, 
and “to the public policy of the act which 
in the public interest precludes the enforce- 
ment of such unlawful agreements”, The 
Court expressly refused to consider the ap- 
plicability of Kinsman v. Parkhurst, supra, 
and United States v. Harvey Steel Co., supra, 
indicating that the only question presented 
was “whether the doctrine of estoppel as 
invoked below is so in conflict with the 
Sherman Act’s prohibition of price-fixing 
that this Court may resolve the question 
even though its conclusion be contrary to 
that of a State Court”. 


[Katzinger and MacGregor Cases] 


The Court later had occasion to review 
and explain its ruling in the Sola case in 
two actions decided in January, 1947, to 
wit, Edward Katzinger Co. v. Chicago Metal- 
lic Mfg. Co., 330 U.S. , 67 S. Ct. 416, 
and MacGregor v. Westinghouse Electric & 
VigaaCom oom as: Ose Sat Ctuacn, 
They both involved price-fixing licenses. 
The Court held that the Sola doctrine will 
be applied even where the action is only 
to recover unpaid royalties and that it is 
not restricted to instances where injunctive 
relief is sought. In the Katzinger case, it was 
said that the Sola decision was “grounded 
upon the broad public interest in freeing 
our competitive economy from the trade re- 
straints which might be imposed, by price- 
fixing agreements stemming from narrow 
or invalid patents”. Here again, the Court 
refused to discuss Kinsman v. Parkhurst and 
United States v. Harvey Steel Co., stating 
that “no price-fixing stipulation was in- 
volved in the license contract at issue in 
those cases”. The Court seems to have lim- 
ited its ruling to price-fixing cases by these 
words: “Under what other circumstances 
a federal rule of estoppel might be applied 
is a question which can be met when par- 
ticular facts present it”. 


[Scott Case] 


In Scott Paper Co. v. Marcalus Mfg. Co., 
326 U. S. 249, 66 S. Ct. 101 (1945)) it was 
held that the patent laws themselves pre- 
clude an assignee of a patent from invoking 
the estoppel doctrine against the assignor, 
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where the patent in reality includes nothing 
more than the prior art invention of an 
expired patent, which anticipated the as- 
signed patent. The Court pointed out that 
the public had, by granting a monopoly for 
a limited time, paid a consideration for the 
free use of the invention, and that no one 
can by contract deprive the public of the 
benefits of such free use. Likewise, estop- 
pel can not be used to evade the statutory 
regulations which forbid a monopoly to 
continue beyond a definite period of time. 
No consideration was given to any question 
of restraint of trade or competition. The 
sole basis for the decision was the public 
interest in the use of the expired patent. It 
is doubtful, therefore, whether this decision 
has much bearing upon the present case. 


[Exception Limited to Price-Fixing 
Agreements | 


It will be observed that the majority 
opinions in the Sola, Katzinger and Mac- 
Gregor cases carefully limited their effect to 
price-fixing covenants. In them, the all- 
important consideration was the conflict 
between a positive statutory prohibition and 
the estoppel doctrine, the statutory rule 
being based upon public interest and the 
estoppel doctrine being of concern only to 
the parties. I take it, then, that the estop- 
pel principle still retains its full vigor where 
no statute or broad public interest conflicts 
therewith. 

The defendant, of course, contends that 
the present license does offend the statute, 
in that the patents included therein are in- 
valid and the contract in effect prohibits the 
defendant from using the art to manufac- 
ture certain kinds of engines. The strength 
of this argument depends, in my opinion, 
upon the interpretation, meaning or effect 
of the contract. 


[License Agreement Interpreted] 


In form, at least, the license contains no 
prohibition. The defendant has not cove- 
nanted not to incorporate the art in certain 
engines. Actually, assuming validity of the 
patents, it has received something which it 
did not own before, namely, the right to use 
them in making the smaller engines. If the 
patents are invalid, nothing save the estop- 
pel principle prevents the defendant from 
using them on any kind of engines without 
cost; it would then have exactly the same 
right as if no contract had been signed. 
The estoppel doctrine, in and of itself, does 
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not bar the defendant from using the de- 
vice in the larger engines; its right to do 
that depends solely upon the validity of the 
patents. Furthermore, it is not so barred 
by the license itself; the contract merely 
does not give that right. If the defendant 
should use the patents over and above the 
limitation, the plaintiff would have no rem- 
edy under the contract but could sue for 
infringement. The success of its suit would 
depend solely upon the validity of the pat- 
ents, and in that case estoppel could play 
no part because the action would involve a 
matter entirely beyond the scope of the 
contract. 


[Analogy of Landlord and Tenant] 


The relationship created by patent li- 
censes is closely analogous to that of land- 
lord and tenant with reference to estoppel. 
It may therefore be helpful to illustrate the 
present point by the example of a lease. 
Let us say that A claims ownership of two 
adjoining houses. He leases house number 
1 to B. However, B takes possession of 
both houses. Now, B cannot deny A’s title 
to house number 1 but he could do so with 
respect to house number 2. As to house 
number 2, A has no action against B on the 
lease agreement for it is not included in the 
lease. His actiou would be trespass or 
ejectment, which B could defend by deny- 
ing A’s title. 32 Am. Jur. 113. The situation 
is the same here. Lanova sold Atlas a lim- 
ited right and the territory beyond that 
limit is not within the contract. General 
Talking Pictures Corp. v. Western Electric 
Co., supra. 


[Agreement Does Not Restrain Licensee] 


It follows from what has been said that 
the only thing which the defendant has 
given up by signing the license is its prom- 
ise to pay royalties for the use of the patents 
in making engines within the license limits. 
The contract itself does not restrain it from 
doing anything which it could not have 
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done otherwise; in effect, the license merely 
binds the defendant to pay for a limited use 
without fear of being sued for infringement. 
I see nothing in such a state of facts to 
warrant a holding that the contract unduly 
restrains trade or competition. No broad 
public interest and no positive statutory 
prohibition exist to which the estoppel prin- 
ciple must yield in this case. In my opinion, 
the rule announced by Chancellor Wolcott 
in the Universal Oil case, supra, applies to 
these parties, there being no factor in the 
case bringing it within the exceptions dis- 
cussed in the more recent federal cases cited 
by defendant. 


[No Negative Covenant Implied] 


It may be suggested that a restriction of 
this nature in a license implies a negative 
covenant. No doubt this is true in many 
types of contract where the very nature of 
the restriction necessarily implies such a 
covenant. The authorities indicate, how- 
ever, that this is not true with respect to 
limitations similar to the present one. 
Wood v. Wells, Fed. Cas. No. 17967; Magic 
Ruffle Co. v. Elm City Co., Fed. Cas. No. 
8949. The distinction seems also to have 
been recognized in Pope Mfg. Co. v. Owsley, 
27 F. 100, where there was an express cove- 
nant not to go beyond the restrictions and 
it was held that the licensee was guilty of a 
breach of the contract in addition to an in- 
fringement of the patent. 


[Subsidiary Question Not Determined] 


In view of this finding, it is unnecessary 
to determine the subsidiary question of 
whether Lang’s alleged fraud in procuring 
a patent not involved in the suit had the 
effect of vitiating the patents which were 
sued upon. 


[Demurrers Sustained] 


The demurrers will be sustained in each 
case, 


[157,627] Alfred Bell & Co., Ltd. v. Catalda Fine Arts, Inc., Michael F. Catalda and 
United States Printing & Lithograph Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 24-254. September 20, 1947. 


In an action for infringement of copyrights for mezzotint engravings of paintings by a 
producer of lithographs, defendant contends that plaintiff has forfeited its copyrights by 
entering into an agreement to limit production of engravings, in restraint of trade. It is 
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held that the defense of violation of the Sherman Act cannot be raised, inasmuch as defend- 
ants’ remedy under the anti-trust laws is exclusive. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


Memorandum of Decision 
[Nature of Action] 


The plaintiff, a British print producer and 
dealer, member of the Fine Arts Trade 
Guild, copyrighted in the United States eight 
mezzotint engravings of old masters pro- 
duced at its order by three mezzotint en- 
gravers. 


The defendants, a color lithographer, a 
dealer in lithographs and the dealer’s presi- 
dent, produced and sold color lithographs 
of the eight mezzotints. 


The first question in the case is whether 
these mezzotint engravings are copyright- 
able under the Constitutional provision * 
giving the Congress the power to legislate 
copyright monopolies and under the legis- 
lation? passed pursuant to the grant of 
power to the Congress. 


[Portions of the opinion in which it is de- 
termined that mezzotint engravings are copy- 
rightable under the Constitution and the 
Copyright Law, are omitted as not pertinent 
to the scope of these reports. ] 


Copy of the engraving, whether it be called 
a copy or reproduction, was the most feasible 
way of obtaining the work of the master. 
The difficulty is that it involved also the 
pirating of the work of the engraver and 
cannot, therefore, be considered a “fair use”. 
The plaintiff is entitled here to protection, 
unless it has in some way forfeited that right 
by its actions. 


[Agreement in Restraint of Trade] 


This it is claimed to have done here, for 
it has contracted with the other members 
of the Guild to limit productjon of each en- 
graving to a specified number and to destroy 
the plate after either the number specified 
or a specified period of time from the first 
production has been reached. It has also 


1Const. U. S., Art. 1, sec. 8, Clause 8. 

2 Act of March 4, 1909, c. 320 as amended, 35 
Stat. 1075, 17 U. S. C. A. Sees. 1-65. 

® Watson v. Buck (1941) 313 U. S. 387, 404; 
Interstate Circuit, etc. v. U. S. (1939) 306 U. S. 
208: Cf. Fashion Originators Guild of America 
v. Federal Trade Commission (1941) 312 U. S. 
457; Ethyl Gasoline Corp. v. U. 8. (1940) 309 
U. S. 436. 

7Cf. U. 8S. v. Pac. d@ A. Ry. & Nav. Co. (1913) 
228 U. S. 87; DeBeers Consol. Mines v. U. S. 
(1945) 325 U. S. 212. 
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agrecd with the other members of the Guild 
to maintain minimum prices for each class 
of customer. Obviously this is an agree- 
ment in restraint of trade. Copyright laws 
do not grant to copyright owners the privi- 
lege of combining in violation of otherwise 
valid state or federal laws. The agreement 
is formed in England but several of its mem- 
bers reside in the United Staes and the busi- 
ness of the plaintiff in the United States is 
affected by the agreement." The defendants 
point to one precedent for denying the pro- 
tection of the legal monopoly of the copy- 
right because of joinder in all illegal monopoly 
or combination in restraint of trade. They 
point out, moreover, that the usual recourse 
against such an illegal combination in the 
courts in this country is difficult, if not im- 
possible, because of the absence of the plain- 
tiff and most of the members of the Guild 
from the reach of the courts in this nation. 
There is, therefore, something to be said for 
the defendants’ argument that this court, as 
a court of equity, should refuse relief to this 
plaintiff because the copyrights it seeks to 
protect are to be used in the carrying out of 
restraint of trade, in direct opposition to our 
governmental policy as expressed in the 
Sherman® and Clayton” Acts. Nor does 
the Resale Price Maintenance Act* show a 
departure from that policy sufficient to pro- 
tect the plaintiff here, for its agreement is 
not solely with the dealers who are its cus- 
tomers but with other producers and dealers 
to maintain the prices in the whole field of 
print sale. Refusal of the aid of the court 
might be thought to accord with the theory 
of the Morton Salt case, the Mercoid case, and 
others, destroying otherwise valid patent 
monopolies because of their misuse by patent 
holders to create in the patent holders mono- 
poly in unpatented articles or materials. 
Similar destruction of copyright monopoly 
for its misuse in violation of the Sherman 


8 Buck v. Gallagher (1940) W. D. Wash., 36 
Fed. Supp. 405. 

® Act of July 2, 1890, c. 647, 26 Stat. 209 as 
amended August 17, 1937, c. 690, Title VIII, 50 
Stat. 693, 15 U.S. C. A., secs. 1-7. 

1 Act of October 15, 1914, c. 323, 38 Stat. 731, 
15 U.S.C. A., secs. 12-27. 

1 Act of June 19, 1936, c. 592, 49 Stat. 1526, 
15 U. S. C. A., secs. 13, 13a. 
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Act, as in this case, however, has been re- 
fused consistently by the courts with the sole 
exception of Buck v. Gallagher, supra, n. 8, 
the remedy under the anti-trust acts being 
held exclusive.” While we might have ex- 
pected the implications of the Mercoid and 
other similar cases to lead to a re-examina- 
tion of the refusal to apply a comparable 
doctrine to anti-trust’ act defenses in copy- 
right cases, however, the recent refusal of 
the Court to allow such a defense in suit on 
notes * indicates that there will be no such 
re-examination. Moreover, the situations 
are not exactly parallel. In the patent cases, 
typically the legal monopoly is misused to 
obtain illegal monopoly over. other non- 
patented goods. In the copyright cases the 
claimed illegality is the combination of 
holders of legal monopolies to do something 
in concert which they might have done sepa- 
rately as to the individual copyrighted articles. 
They are not accused of attempting to ex- 


tend the monopoly to articles not copy-. 


righted. 
[No Abandonment of Copyright] 


Aside from any defense of Sherman Act 
violation or lack of clean hands, it is difficult 
to find any abandonment of copyright by the 
agreement with the Guild. True, there was 
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a voluntary limiting of the number of plates 
to be printed, and a minimum price at which 
they should be sold for a fixed period, as 
well as an agreement to destroy the plate 
after the printing of the number agreed on, 
whichever was sooner. 

But such limitations are within the power 
of the holder of a copyright monopoly dur- 
ing its term, if not made illegal because of 
the combination with others. The Constitu- 
tional purpose of promotion of trade and 
the fine arts is not meant to be accomplished 
by unlimited dissémination of the copy- 
righted subject, but by giving the artist the 
advantages of monopoly with a free choice 
of methods of exploitation. Thereby it is 
sought to encourage other artists to produce 
other objects of art because of the financial 
gain promised by such a monopoly. 


[Continued Infringement Enjoined] 


The plaintiff is entitled to relief, consisting 
of injunction against continued infringement . 
by any of the defendants, destruction of re- 
maining copies of lithographs and. plates in 
the hands of .defendants, damages and at- 
torneys’ fees, 

[The remainder of the opinion is oniitted 
as not pertinent to the scope of these 
reports. ] 


{ 57,628] United States v. Columbia Steel ral eps Consolidated Steel Corpora- 
tion, United States Steel Corporation, and United States Steel Corporation of Delaware. 


In the United States ie Court for the District of Delaware. 


1010. June 3, 1947. 


Civil Action No. 


A preliminary injunction is entered in a suit to enjoin a proposéd agreement of merger 


of steel companies, in alleged violation of the Sherman Act. 


Defendants are enjoined from 


making any transfer of assets or paying or receiving any part of the purchase price in 
consummation of the agreement pending final adjudication of the action. 


See the Sherman Act annotations, Vol. 1, J 1210.301, 1210.375. 
Robert L. Wright, Special Assistant to the Attorney General, and Wendell Berge, 


Assistant Attorney General, of Washington, D. C., and John J. Morris, ibe, 


United States 


Attorney, and W. Thomas Knowles, Assistant United States Attorney, of Wilmington, 


Delaware, for plaintiff. 


Aaron Finger, Richards, Layton & Finger, and Edwin.D. Steel, Jr., 


Morris, Steel, 


Nichols & Arsht, of Wilmington, Delaware, for defendants. 


[Nature of Action] 


Ropney, District Judge: In this matter the 
Government alleges that a proposed agreement 


322 (Cases refusing Sherman Act defense in 
copyright) Witmark & Sons v. Pastime Amuse- 
ment Co. (D. S. C. 1924) 298 Fed. 470: Geddes 
vy. Anaconda (1921) 254 U. S. 590; Wilder Mfg. 
Co. v. 
Paine Lumber Co, v. Neal nance 244 U. S. 459; 
U. 8. v. Babcock (1919) 250 U. S. 328; F. ‘A. 
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Corn Products Co. (1915) 236 U. S. 165; 


of purchase is illegal and in violation of the 
Sherman Anti-trust Act. The Government 
contends that the effect of the agreement is 


‘D’Andrea v. R. C. A. (D. C. Del. 1936). 14 Fed. 
Supp. 226; Buck v.. Newsreel, Inc. (1938 D. C. 
Mass.) 25 Fed. Supp.: 787; Buck v. Cecere (1942 
W.D.N. Y¥.) 45 Fed. Supp. 441, 

13 Bruce v. American Can Co. (1947) 330 U. S. 
743. 
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to eliminate substantial competition in the 
sale of rolled steel products, and the manu- 
facture and sale of fabricated steel products, 
and is therefore an unreasonable restraint of 
trade and commerce. The verified answers 
deny this effect and deny that any substantial 
competition is involved. The Government has 
moved for a preliminary injunction enjoining 
the defendants from taking any action to con- 
summate the agreement pending final ad- 
judication. The defendants have consented 
to the entry of an order enjoining the de- 
fendants from making any transfer of assets 
or receiving any portion of the purchase 
price pursuant to the contract complained 
of during the pendency of the cause or until 
further order of this court. 


The cause has been set down for hearing 
at an early date. The sole question is as to 
the extent and terms of the preliminary in- 
junction. The present matter is determined 
upon a consideration of the motion for pre- 
liminary injunction, the verified complaint, 
verified answers of all the defendants, the 
affidavit filed by the plaintiff and after argu- 
ment of counsel. 


[Findings of Fact and Conclusions of Law] 


Findings of fact and conclusions of law 
are herewith filed and this memorandum 
merely sets out those reasons upon which 
the findings and conclusions are based. 


I am of the opinion: 


1. That a suit for injunction under the 
anti-trust laws is governed by the same gen- 
eral principles which are applicable to suits 
for equitable relief generally. 


2. That in view of the consent of all par- 
ties to the issuance of the injunction, it is 
unnecessary to consider now, and at length, 
any basic principles such as irreparable in- 
jury to the plaintiff, prima facie showing of 
invalidity of the contract, the likelihood of the 
plaintiff to prevail or other general principles 
concerning the propriety of the issuance of 
injunctions, but merely to consider the ex- 
tent of injunctive relief now to be granted. 

3. That since the precise statute authoriz- 
ing the injunction requires that it be “just 
in the premises,” and since the terms of the 
injunction are within the sound judicial dis- 
cretion of the court, it follows that the court 
must consider the situation of both the plain- 
tiff and defendants in determining the extent 
of injunctive relief. In U. S. v. Schine Chain 
Theatres, 31 F. Supp. 270, 275, it was held that 
even assuming that the plaintiff had estab- 
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lished a prima facie case, the issuance of an 
injunction in that case would not be “just in 
the premises.” 


4. While the injunction must be sufficiently 
broad to protect the legal rights of a plain- 
tiff, it likewise, to be “just in the premises,” 
should not unduly restrict the defendant in 
matters not essential to the relief sought by 
the plaintiff. No reasons are suggested or 
apparent which would indicate that the in- 
terests of the Government or the public 
would not be protected by injunctive process 
which would prevent any’ transfer of any 
assets or payment of any portion of the pur- 
chase price in furtherance of the contract 
during the pendency of the action or until 
further order of the court. 


Pursuant to these views the findings of 
fact and conclusions of law have been filed. 


Order 


Ropney, J.: On this 3rd day of June, A.D. 
1947, the above-entitled cause having come on 
to be heard upon the motion of the plaintiff 
for a preliminary injunction, and upon the 
verified complaint, the verified answers of 
the respective defendants, and the reply af- 
fidavit filed on behalf of the plaintiff, and 
the court having heard the arguments of 
counsel for the parties respectively, and the 
matter having been maturely considered by 
the court, and it appearing: 


Findings of Fact 


A. That the parties are in sharp conflict as 
to whether the transaction described in the 
complaint is in violation of Sections 1 and 
2 of the Act of Congress of July 2, 1890, c. 
647, 26 Stat. 209, as amended, entitled “An 
Act to protect trade and commerce against 
unlawful restrains and monopolies”, but that 
the defendants nevertheless have consented 
to the entry of a preliminary injunction that 
will enjoin the transfer of any assets or the 
payment of any portion of the purchase 
price as contemplated by said transaction 
during the pendency of this action, or until 
further order of the court; 


B. That the only action under or pur- 
suant to the said transaction that might re- 
sult in irreparable injury during the pen- 
dency of this action would be a transfer of 
any portion of assets or payment of any part 
of the purchase price in or toward consum- 
mation of said transaction; and it further 
appearing to the Court: 
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Conelusion of Law 


That a preliminary injunction, limited as 
hereinabove recited and as hereinafter set 
forth, would be just in the premises, 


It is therefore ordered by the Court as 
follows: 


(1) During the pendency of this cause, 
or until further order of the court, Consoli- 
dated Steel Corporation is hereby enjoined 
and restrained from making any transfer of 
assets or receiving any portion of the pur- 
chase price agreed to be paid therefor under 
or pursuant to the contract dated December 
14, 1946, constituting Exhibit A to the com- 
plaint herein, or under or pursuant to any 
modification or amendment thereof; 
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(2) During the pendency of this cause, 
or until further order of the court, Columbia 
Steel Company is hereby enjoined and re- 
restrained from receiving any transfer of 
assets from or making any payment there- 
for to Consolidated Steel Corporation under 
or pursuant to the said contract of Decem- 
ber 14, 1946, or any modification or amend- 
ment thereof; 


(3) During the pendency of this cause, 
or until further order of the court, United 
States Steel Corporation and United States 
Steel Corporation of Delaware are hereby - 
enjoined and restrained from doing any act 
or thing inconsistent with Paragraphs (1) 
or (2) hereof. 


[57,629] Duluth Theatre Corporation, Lyceum Building Corporation v. Paramount 


Pictures, Inc. 


In the United States District Court for the District of Minnesota. No. 2335 Civil. 


February 17, 1947. 


In an action under the Clayton Act, a motion by defendant to strike a portion of the 


complaint is granted, and the portion of the complaint which alleges that defendant’s acts 
were held to violate the antitrust laws in a case decided in a New York District Court is 
ordered stricken. No rights under the Clayton Act can be based upon, and plaintiff can- 


not plead, a decision in an antitrust suit which is not the final judgment therein. 
See the Clayton Act annotations, Vol. 1, § 2025.12. 
For plaintiffs: Larson, Loevinger & Lindquist, Minneapolis, Minnesota. 
For defendant: Joseph W. Finley, St. Paul, Minnesota, and David Shearer, Minne- 


apolis, Minnesota. 


[Nature of Action] 


The above cause came before the Court 
on the motion of the defendants to strike 
certain portions of plaintiffs’ complaint and 
for other relief. 

Defendants’ motion, among other things, 
seeks an order striking out from Para- 
graph 22 of the complaint the following: 

“all as more specifically described and set 

forth and held to be in violation of the 

Antitrust Laws in the case of United 

States v. Paramount Pictures, Inc., Equity 

No. 87-273, in the United States District 

Court for the Southern District of New 

York, in the decisions rendered June 11, 

1946, and reported in 66 F. Supp. 323. 

Said case is a proceeding instituted by 

the United States to prevent and restrain 

certain violations of the Antitrust Laws 
and has been pending at all times since 

July 20, 1938.” 


[Allegation Is Wholly Immaterial] 


Obviously, this portion of Paragraph 22 
of the complaint is wholly immaterial. No 
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rights under the Clayton Act can be based 
on a mere decision in an anti-trust suit 
which is not the final judgment therein. 
Twin Ports Oil Co. v. Pure Oil Co., 26 F. 
Supp. 366. The New York decision could 
not be received in evidence and it should 
not be pleaded. Defendants should not be 
required to answer to an averment in a 
complaint which cannot be determinative of 
any issue between the parties. It the judg- 
ment in the New York court becomes final 
within the meaning of the Clayton Act, and 
if plaintiffs seek to rely thereon as evi- 
dence at the time of trial, they may ask 
leave to amend their complaint accord- 
ingly. 

The Court understands that the other re- 
lief asked for in defendants’ motion has 
been abandoned. 


[Portion of Complaint Stricken] 


It follows, therefore, that the portion of 
Paragraph 22 of plaintiffs’ complaint quoted 
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above should be stricken. It is so ordered. 
Defendants are to answer or otherwise 
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[Exception Allowed] 


An exception is allowed to the plaintiffs. 


plead to plaintiffs’ complaint within 30 days 
after the filing of this order. 


[57,630] Theatre Investment Company and Venetian Theatre Company v. RKO 
Radio Pictures, Inc., Warner Brothers Pictures Distributing Corporation, Loew’s Incor- 
porated, Paramount Film Distributing Corporation, Twentieth Century-Fox Film Corpo- 
ration, United Artists Corporation, Columbia Pictures Corporation, Evergreen Theatres 
Corporation, Cascade Theatres Corporation, Evergreen State Amusement Corporation 
and Fox Pacific Theatres, Inc. 


In the United States District Court for the Western District of Washington, North- 
ern Division. No. 1414. June 19, 1947. 


In an action under the antitrust laws for injunctive relief and damages brought by 
motion picture exhibitors against distributors and exhibitors, it is held that a conspiracy 
to monopolize and control the distribution of motion picture film in Seattle is established 
by evidence that the defendants entered into uniform restrictive license agreements which 
fixed admission prices and provided for clearance and availability allocation of photoplays 
to the benefit of defendant exhibitors and to the detriment of plaintiff exhibitors. It is 
found that plaintiffs were damaged by the monopoly and conspiracy to monopolize, and 
treble damages are awarded. Defendant distributors are enjoined from withholding from 
plaintiffs’ theatres the film supply and service which they provide for defendant exhibitors. 


See the Sherman Act annotations, Vol. 1, J 1220.273, 1640.101; and the Clayton Act 


annotations, Vol. 1, { 2036.15. 


For plaintiffs: W. H. Ferguson, Charles S. Burdell, Ferguson, Burdell and Arm- 
strong, and Tracy Griffin, all of Seattle, Washington. 


For defendants: Clarence R. Innis, Arthur E. Simon, Willard J. Wright, Wright, 
Innis, Simon and Todd, and Frank P. Helsell, all of Seattle, Washington. 


[Preliminary Statement] 


Bowen, D. S., In many respects it might 
be more satisfactory if the Court took this 
case under advisement and spent some con- 
siderable time in working on a formal writ- 
ten opinion. That labor would for the Court 
be enjoyable. I would like to make the 
form of the Court’s decision in this case 
as attractive as the work of counsel has 
been made. Never have I seen any case pre- 
sented by counsel more thoroughly or in 
better form [than] that [in which] this 
case has been presented. Both in the briefs 
filed and in the oral arguments presented, 
each one of counsel on each of the case has 
done what the court thinks is a very fine 
job. In doing that, counsel have very much 
lessened and made more convenient the la- 
bors of the court, and for that I am 
grateful. 

It must be pointed out, however, that 
in addition to this case the Court is con- 
fronted with other matters, some of which 
are very important; and it seems to me, 
all things considered, that the necessities 
of the court’s situation and very likely the 
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preference of counsel required that the 
court’s decision in this case be stated orally 
at this time. Later, if a transcript of the 
decision is requested by counsel, the court 
will thereupon, in accordance with the usual 
practice of this particular branch of the 
court, make such corrections and amend- 
ments of the orally announced decision as 
may be thought appropriate. 


[Nature of Action] 


This case involves a number of important 
officials in all branches of the film industry 
whose activities are of great concern to 
the Seattle area. Some of the present 
national exectitives of the film producing 
and distributing industry have had a part 
of their business careers in the Seattle 
area, and some of them, as well as some 
outstanding theatre operators, have been in- 
timately connected with the business opera- 
tions involved in this case. 

From the evidence in this case, it obvi- 
ously appears that the film industry through- 
out the nation is conducted, so far as dis- 
tribution is concerned, upon a national basis. 
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And that industry’s activities in the several 
districts, divisions or areas of the industry 
seem to be tied in with the over-all na- 
tional picture, particularly in the field of 
management. The occasion of Mr. New 
man’s becoming established in the exhibi- 
tors’ field in the Seattle area seems in part 
to have grown out of his relationship with 
an important executive or important execu- 
tives in the national production and distribu- 
tion fields. When he first came here, I 
believe the evidence shows, it was not with- 
out some business connection with the De- 
fendant 20th Century Fox Film Corporation. 
That defendant, and its affiliates, among 
others the National Theatres Company and 
the National Theatres Amusement Com- 
pany, have had important connections with 
the transactions involved in this case. 


Soon after Mr. Newman arrived in the 
Seattle area, he embarked upon an active 
career in the employment of the Pacific 
Northwest Theatres Company which had 
something like forty-three or forty-four 
theatres in its circuit of theatre service 
and operation. That was in late April or 
early May of 1932. In December of that 
year that concern became bankrupt and Mr. 
Newman was appointed by the bankruptcy 
court as one of the receivers of the bank- 
rupt estate. In an early month of the succeed- 
ing year, Mr. Newman actively participated 
as a competing bidder for the purchase, at 
a forced bankrupt sale, of some of the 
assets of that bankrupt estate, and as an 
agent or principal submitted a bid which 
was the successful bid for purhase of some 
of the theatre businesses being sold by the 
bankrupt estate. The prospect or realiza- 
tion of that acquisition by Mr. Newman for 
his own and associates’ account inspired the 
organization of the Evergreen State Amuse- 
ment Corporation, which occurred in 1933, 
and that concern obtained from the bank- 
rupt estate, through the assistance of Mr. 
Newman and his associates, the right to op- 
erate at least three downtown first-run 
theatres. 

In the course of a reasonable time, the 
business of the Evergreen State Amuse- 
ment Company developed under Mr. New- 
man’s management, and within a few years 
—I think by the year 1935—it became, in 
the opinion of the principals interested in 
that company, advisable to merge its activities 
with those of the so-called John Hamrick 
Enterprises, including the operation of the 
Orpheum, the Music Hall, the Music Box 
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and one or two other downtown Seattle 
theatres. That merger of theatre interests 
was worked out during the summer of 
1935, and it was accomplished through the 
formation of the Cascade Theatre Com- 
pany, of whose capital stock the Hamrick 
interests received 40 per cent and the New- 
man-Evergreen interests received 60 per 
cent. 


In connection with the growth of the 
Evergreen Theatres Circuit, there came 
within that circuit’s orbit the operation of 
the Egyptian and Neptune theatres in the 
University District. Before that these thea- 
tres had been under the operation of Mr. 
Rosenberg and he had interested with him 
in that operation to a substantial degree Mr. 
Newman and Mr. Finke. 


Later, there developed some business ri- 
valry between the so-called Sterling chain, 
of Seattle, dominated by Mr. John Danz, 
and the Evergreen Circuit, and so it was 
decided that there should be pooling or 
joint operating arrangements between some 
of the Sterling Theatres and the Evergreen 
particularly the first-run theatres of the 
Sterling chain. The first of these pooling 
arrangements resulted in the joint opera- 
tion by the Evergreen Theatres Company, 
a theatre-servicing company which was affili- 
ated with Evergreen Theatres Amusement 
Company and other companies, whereby 
competition in the acquisition of film supply 
between the Orpheum Theatre and the Pai- 
omar Theatre was eliminated. The-right to 
service film supply to those theatres was 
given by that pooling agreement to the 
Evergreen Theatres Company; the servic- 
ing company. 

Afterwards the second of these pooling 
arrangements was accomplished between 
the Evergreen circuit and the Oak Theatre 
Company, owned principally by Mr. Danz 
or the Sterling Theatre interests, which 
concerned primarily the Roosevelt Theatre. 
That theatre by that pooling arrangement 
was likewise brought under a joint opera- 
tions agreement under the operating policy 
and control of the same Evergreen Thea- 
tres Company. 

As a result of these mergers and pooling 
arrangements, all except one of the first-run 
downtown Seattle theatres, so far as film 
supply and theatre servicing were con- 
cerned, came under the management and 
control of the Evergreen Theatre Company, 
the servicing company, which by this time 
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had also acquired the agency for servicing 
all of the Evergreen group of theatres and 
furnishing to them their film supply. Simi- 
lar arrangements had been made between 
the Evergreen group and National Theatres 
Company, an affiliate of defendant Fox. 
And as between the various theatres now 
joined in the Evergreen group, competition 
between the theatres themselves had been 
entirely displaced by the functioning of this 
joint operations service. 


The Liberty Theatre of the Jensen-von- 
Herberg group remained the only first-run 
theatre outside of the Evergreen circuit of 
theatres. 


[Uniformity of Conduct Shown] 


The evidence convinces the court that 
there was during the period of 1939-1945 
a sustained uniformity in the conduct of 
the distributing defendants respecting dis- 
tribution of their film; that from year to 
year it took the pattern of similar license 
agreements negotiated by the Evergreen 
Theatre Company which operated under 
the management of Mr. Newman. Mr. New- 
man, apparently early in his business career 
in Seattle, demonstrated an outstanding 
business and managerial ability in the thea- 
tre operating business, and he soon obvi- 
ously became a man of wide influence in 
that business. Oftentimes, the record dis- 
closes that when the subject of changing 
the run or clearance or availability of a 
picture at a certain theatre came up, advice 
was given by those connected. with the 
transaction that Mr. Newman should be 
consulted. These uniform license agree- 
ments generally followed much the same 
pattern as to clearance, admission price, 
and run of the theatre to which the license 
was granted, and in other details not 
mentioned. 


[No Express Agreement Necessary] 


There was not proved any written con- 
tract by which alone it could be shown 
that an express agreement, monopolizing 
the trade and conspiring to do so, was 
entered into. But as to whether proof of 
such an express agreement is necessary, no 
better statement could be found than those 
statements made by the three-judge court 
in the case of United States v. Paramount 
Pictures, 66 Fed. Sup. beginning at page 323, 
a case which respecting the issues and facts 
common to that case and this seems to be 
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on all fours with this case. Anyone con- 
sidering the Court’s decision and the reason 
therefor in this case should have before 
him the report of that case which is some- 
times referred to as the Paramount case. 
It is well established that conspiracies to 
violate the antitrust laws involved here, as 
other conspiracies, may be established by 
evidence of the acts and conduct of the 
parties. 


[Concerted Action to Fix Prices] 


The price-fixing features, the conduct of 
the parties respecting them, and the pur- 
poses of price fixing in relation to clear- 
ances, availabilities and runs allocated to 
the various theatres, as disclosed by the 
evidence in this case, are all factual situa- 
tions in all material respects similar to and 
of a nature like those stated in the Para- 
mount case report beginning at page 334, 
and from a preponderance of the evidence 
this court so finds. For the beginning of 
the discussion of clearance and runs, in the 
Paramount case, this court refers to page 
341. Monopolization of, and conspiracy to 
monopolize, price fixing, and clearance and 
availability allocation of photoplays by all 
of the named defendants have been deci- 
sively established by the evidence in this 
case. Granted that the purpose of such price 
fixing and allocation was, as stated by 
defendants’ witnesses, to bring in the great- 
est amount of income and profit to the dis- 
tributors, that result could not justify illegal 
concert in the means employed by defend- 
ants to accomplish it. Profits otherwise 
unobtainable are always the principal object 
of monopoly and conspiracy. 

The court has not the slightest hesita- 
tion in finding, as the court does, upon the 
evidence submitted here, that from 1939 to 
1945 the alleged monopoly of, and con- 
spiracy to monopilize, the film distribution 
and supply involved here were effected and 
practiced by defendants by means of those 
uniform restrictive license agreements and 
related practices as alleged by plaintiffs in 
the case at bar; that thereby in the Seattle 
area the desired purposes of such monopoly 
and conspiracy were accomplished; that the 
distributor-defendants and the exhibitor- 
defendants named were parties to the mon- 
opoly and conspiracy as alleged in the 
amended complaint; and that all of these 
defendants (except Loew’s, Columbia and 
United Artists respecting non-exonerating 
details) participated in the formation and 
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practices under the alleged monopoly and 
conspiracy just as was found and for the 
Same reasons as was found in the Para- 
mount case. 

The more difficult questions presented are 
those as to the affirmative defense and as 
to the amount of damages. I can not see 
how there can be any doubt of the exist- 
ence of the great power and influence 
respecting all the questions of vital inter- 
est to theatre exhibitors which were exer- 
cised by the Defendant 20th Century Fox 
and its affiliates and agents including the 
Evergreen Theatre Company, the local serv- 
ice company. There was corporate affilia- 
tion and a close business relationship 
between those two companies. Intimate 
personal and business communication be- 
tween Mr. Skouras, the President of 20th 
Century Fox, and Mr. Newman of the 
Evergreen group was maintained during the 
period from 1939 to 1945. 

The plaintiffs during that period have 
not had the benefit of the film supply serv- 
ice and the theatres servicing furnished 
through the Evergreen Theatres Company 
which has served the Evergreen circuit 
of theatres. The latter group of theatres 
comprise an overwhelmingly large percent- 
age of Seattle theatres, all supplied with 
photoplays through the agency or influence 
of one and the same Evergreen service 
organization, which is affiliated with de- 
fendant Fox. Plaintiffs have been faced 
with the situation of uniform licensing 
agreements whereby the defendants as to 
the third-run category, in particular, have 
uniformly favored the Evergreen group and 
other theatres. Plaintiffs have been largely 
dependent upon the distributor defendants 
for possible film supply. Distributor de- 
fendants are among the leading, perhaps 
the dominant, film producers and distribu- 
tors of the nation. Without defendants’ 
product, plaintiffs could not operate their 
Bagdad and Venetian theatres. 


[Plaintiffs Voluntary Participation in 
Conspiracy Alleged] 

The evidence offered by defendants in 
support of their affirmative defense that 
plaintiffs voluntarily participated in further- 
ing and maintaining the alleged conspiracy 
must be considered in the light of the above- 
stated circumstances. Certain letters from 
plaintiffs representative Johnson are relied 
upon by defendants to establish defendants’ 
affirmative defense. 
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The letter written by Mr, Johnson com- 
plaining of low admission prices at the Em- 
bassy as being in violation of plaintiffs’ 
rights under their license agreements was 
written many years ago. It is possible that 
that was written before the alleged con- 
spiracy became effective and even before 
it was formed. The real beginning, I 
think, of plaintiffs’ insistent demand for 
third run for the Bagdad and Venetian 
theatres was about the time of a letter 
which Mr. Newman wrote to Mr. Powers of 
National Theatres, a subsidiary of the 20th 
Century Fox organization, concerning Mr. 
vonHerberg’s complaints about the whole 
system of clearances in Seattle. That was 
in the year 1939, long after Mr. Johnson’s 
complaint about prices at the Embassy. 
Upon request from his New York affiliates, 
Mr. Newman in his letter to Mr. Powell 
went into the subject of Mr. vonHerberg’s 
complaints at great length. It appears from 
Mr. Newman’s letter, which was Plaintiffs’ 
Exhibit 82, that Mr. vonHerberg thought 
that the whole system of clearances was 
wrong at that time. Since that time I have 
found no communication in writing, from 
Mr. vonHerberg, wherein he manifested 
a different attitude. We have the oral 
statements of him and Mr. Johnson as to 
the extent of the oral demands which they 
made upon defendants for servicing third- 
run pictures to the Bagdad and Venetian 
theatres. That testimony has been denied 
by a number of defendants’ witnesses. The 
court feels that the circumstances surround- 
ing the plaintiffs’ situation, in view of the 
convincing proof of its having been mani- 
fested at various times in one way or an- 
other, would naturally cause one to expect 
that the demands concerning the subject 
of the proper run, clearance and availability 
for plaintiffs’ Bagdad and Venctian theatres 
might have come up often. I believe there 
were at least two witnesses of the defend- 
ants who said that the oral demands might 
have been made at their offices. One of 
them was Mr. Smith of the Paramount 
organization and I believe the other was 
Mr. Saffle. 

Mr. Johnson’s letter of September 5, 1935 
to Mr. Edmond of Defendant Fox and 
Mr, Guy Navarre of United Artists, which 
is in evidence as Plaintiffs’ Exhibit 144 and 
as Defendants’ Exhibit A-15, concerning 
the plaintiffs’ protest on the matter of de- 
veloping the new fourth run downtown, 
the Court finds not inconsistent with plain- 
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tiffs’ demands for fairer treatment by de- 
fendants because Mr. Johnson in that letter 
was merely saying in effect that he hoped 
nothing would happen that would put plain- 
tiffs’ subsequent run theatres in a worse 
position than they were already in. That 
I believe is a reasonable interpretation of 
that letter. The court thinks that is not 
sufficient to indicate that Mr. Johnson, 
by that action, was furthering the conspiracy. 

The next letter relied upon by defendants, 
dated March 12, 1945 and in evidence as 
Defendants’ Exhibit A-17, was a request 
from Mr. Johnson on behalf of plaintiffs 
addressed to Mr. Drew, Seattle branch 
manager for Defendant Fox, requesting that 
agreed admission prices and availability 
schedules, which had been omitted from 
the signed license agreement be inserted 
therein. During the trial and much of the 
time of my later consideration of that letter, 
it was difficult to see how plaintiffs could 
escape the contention of defendants that 
that letter supported defendants charge of 
voluntary participation in the conspiracy 
by plaintiffs. After hearing the arguments 
of counsel on both sides, and upon final 
consideration of that letter, it seems to me 
that the meaning and effect of the letter is 
that as to the license contract or contracts 
referred to, the distributor had left out of 
the contract the detail as to admission 
prices, runs and availabilities which plain- 
tiffs had been required to agree to or com- 
ply with respecting the pictures licensed to 
the plaintiffs. From the letter it is reason- 
able to infer that Mr. Johnson, speaking 
for the plaintiffs, meant in effect to say that 
they were going to be required to perform 
the contract in the details just mentioned 
and, since there was a contract or contracts 
outstanding that were supposed to govern 
the rights and duties of the parties under 
the license agreement, which in reality 
specified only part of those rights and 
duties, that the contract should be made 
complete as to all these details and terms 
which were in reality in effect between the 
parties. That, in my opinion, does not 
spell a voluntary espousal by the plaintiff 
exhibitors of the program of monopoly and 
conspiracy alleged in the Complaint. It 
merely manifests a desire on the plaintiffs’ 
part that if they must be limited to the 
admission prices, run, clearance and avail- 
ability specified orally or by the industry 
or by the negotiator of the license—that is, 
the negotiator for the distributor—that the 
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position of the exhibitor would be more 
secure and would be more certainly known 
if all the terms were stated in the contract. 
In other words, if part of the contract was 
going to be in writing, it should all, as 
to all terms, be in that form. 


[Plaintiffs’ Opposition to Conspiracy 
Shown] 


In view of the observations just noted 
and of all the other evidence indicating that 
the plaintiffs were at all material times 
opposed to the alleged conspiracy and re- 
sisted the effect of it in so far as it related 
to the run, clearance and availability of 
films supplied for their Bagdad and Vene- 
tian theatres, that letter, Defendants’ Ex- 
hibit A-17, and the other evidence relied 
upon by defendants fail to establish the 
affirmative defense. On that issue, therefore, 
the Court finds, concludes and decides 
against the defendants, and further that if 
plaintiffs did participate in the alleged 
monopoly and conspiracy to monopolize, it 
was due to the coercion by defendants and 
to the business necessity of reliance upon 
such film supply as they could obtain from 
the defendants upon defendants’ terms in 
order that the plaintiffs might stay in busi- 
ness under the conditions confronting them, 
there being no adequate film supply other 
than defendants’ available to them. 


[Issue of Damages} 


As to the action for damages, that brings 
the court now to the final issue between 
the parties; namely, whether the plaintiffs 
sustained damages by reason of the monop- 
oly and conspiracy and, if so, how much in 
money was the amount of such damage. 
Here, again, the evidence is not in ideal 
form. It would have been easier for the 
court to determine that issue if there had 
been submitted convincing evidence to show 
the difference between the plaintiffs’ earn- 
ings before and during the time of the 
damaging part of the conspiracy period. 
If a certain comparison of that kind could 
have been made that would have been a use- 
ful one, doubtless the best. The court is of 
the opinion that theatre business done dur- 
ing the depression years from ’32 to ’38 is 
so unreliable as proof of ordinary ability to 
earn income that it is somewhat analogous 
to the situation in the Goldman case where 
the damaged business was not conducted 
long enough before the damage period to 
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furnish any part of a criterion to mcasure 
profits. At any rate, from neither side 
comes evidence convincing enough to jus- 
tify the court in accepting, as the only 
measure of damages, the difference in the 
net profits of the damaged businesses in this 
case before and after the commencement of 
the realization of damages resulting from 
the conspiracy. 


The Court has to search the evidence to 
see if there is any other kind of proof 
that furnishes any other proper method. 
The only other plan offered in the evidence 
is the proposal that the court use as a yard- 
stick the net profits of the Neptune Thea- 
tre realized during the period of the opera- 
tion of the conspiracy for which damages 
are here sued for, and to apply that yard- 
stick to ascertain and determine the amount 
of damages sustained in plaintiffs’ theatre 
businesses, it being their contention that the 
Neptune is a comparable treatre. 


[Manner of Determining Damages] 


In the absence of any more convincing 
evidence, and in the absence of evidence 
convincing the court that it is improper 
to consider that sort of yardstick, the court 
will undertake to consider it under the light 
of all the evidence in this case touching 
the advantages and disadvantages of the 
three districts which are here by the evi- 
dence more or less brought into comparison; 
namely, the University District and the way 
in which that district affects the income of 
the Neptune Theatre and the same things 
with respect to the Ballard District and 
its Bagdad Theatre and the Capital Hill 
District and its Venetian Theatre. Every 
one who testified either said or strongly in- 
dicated that he thought the University Dis- 
trict was the better district and had more 
patrons and better paying patrons for the 
theatre business. In some details the Bal- 
lard District, which serves the Bagdad 
Theatre, offers distinct advantages. I think 
the evidence shows that in the matter of 
parking available for theatre patrons the 
Bagdad Theatre is better serviced than any 
other of the three theatres or theatre dis- 
tricts. That is a valuable convenience. 


[Conclusions on Damages Issue] 


From the evidence in this case the court 
finds that the University District surround- 
ing the Neptune Theatre has more and 
better-paying theatre patrons than the dis- 
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tricts surrounding the Venetian and Bag- 
dad. That causes the court to have a very 
much more conservative view than plaintiffs’ 
counsel have as to the reasonably certain 
or proximate damages which the Bagdad 
and the Venetian suffered by reason of this 
conspiracy during the period 1939 to 1945. 


I have no doubt at all but that there is a 
lack of substantial competition between the 
Bagdad in the Ballard District and the 
Neptune in the University District. Also, 
there is very little, if any, competition be- 
tween the Venetian in the South Capitol 
Hill District and the Neptune. I do not 
believe the potential patronage of any one 
of those three theatres is greatly affected by 
the element of competition among them or 
any of them, 


A proper view of the evidence indicates 
there is more conflict in patronage appeal 
between the Venetian and the downtown 
theatres, than there is between the Vene- 
tian and the Neptune. 


It is difficult for the court to be con- 
vinced, by the evidence here submitted, 
that the Venetian Theatre would ever be 
damaged to anything like the extent con- 
tended by counsel! for the plaintiffs or that 
it was so damaged during the period of 
1939 to ’45. I have heard the evidence on 
both sides and I have tried to consider 
it as carefully as I know how but I am 
not convinced that the case for a large 
amount of damages has been sufficiently 
sustained by the plaintiffs in respect to the 
Venetian Theatre. 


If the Venetian had a third run with a 
higher admission price than it now has, 
it might possibly lose to downtown first, 
second or fourth run theatres some of the 
Venetian’s present patronage among Capitol 
Hill apartment dwellers, but from the evi- 
dence I believe it might also gain by third 
run at higher admission some patronage 
now lost by it while playing its present 
subsequent run. While maintaining the low- 
est possible admission price might be a very 
important policy for the Venetian, still I 
believe from the evidence that with a third 
run and accompanying price increase there 
would have been some added income, and 
that the Venetian was, like the Bagdad, 
in fact damaged by the monopoly and con- 
spiracy to monopolize alleged, which the 
court finds existed contrary to the Sherman 
Act and its Amendments. 


{ 57,630 


58,734 


[Treble Damages Awarded] 


From a consideration of all of the evi- 
dence, both that relating to net profits of 
the damaged theatre business and that re- 
lating to the profits of the Neptune, the 
court finds, concludes and decides that on 
account of the matters alleged in the Amended 
Complaint the plaintiff, Theatre Investment 
Company, a corporation, owner of the Bag- 
dad Theatre, has been damaged by the 
defendants and each and all of them who 
were served and appeared in this action in 
the sum of $15,000, and that such damages 
should be trebled as provided by statute; 
and that the plaintiff Venetian Theatre 
Company, a corporation, owner of the Vene- 
tion Theatre, has been damaged by each 
and all of such defendants, on account of 
the matters and things alleged in the 
Amended Complaint, in the sum of $5,000, 
and that such sum should likewise be trebled; 
and that plaintiffs should, in addition, re- 
cover the ordinary taxable costs sustained 
by them in the course of this action, If 
there is any question about any unusual 
costs, the court reserves decision on that 
point. 

I feel that before closing this oral state- 
ment of the court’s decision I should say 
something further as to the defendants 
Loew’s, United Artists, and Columbia. 

As to conspiracies to violate the Sher- 
man Act, where such a conspiracy exists 
and one of the conspirators does some act 
in furtherance of the conspiracy, not only 
that actor but also all the other conspirators 
are liable for any damages resulting from 
such act. 


[Defendants Equally Responsible 
for Monopoly] 


The court finds, concludes and decides 
that the evidence establishes that without 
exception each and all of these defendants, 
in respect to the film distributed by them 
and to them in the Seattle area, voluntarily 
conformed to the same uniform, monopolis- 
tic practices as to price fixing, and as to 
run and clearance and availability of film, 
and that each one and all of the defendants, 
so far as the plaintiffs’ operation is con- 
cerned, were governed by the same rules 
and were influenced by the same considera- 
tions and the same film service supply 
control of the Evergreen group; that they 
were all equally responsible for the crea- 
tion and maintenance of that monopoly and 
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conspiracy; and that while there might be 
some contention as to who was the most 
influential or what was the most powerful 
influence in bringing about the monopoly 
and conspiracy, the fact is that both mon- 
opoly and conspiracy existed and operated 
with the cooperation of each and all of 
these defendants. 

I do not believe the evidence establishes 
the fact that Loew’s did any act as to third 
run which damaged these plaintiffs, but 
there is just as much evidence against 
Loew’s as against any other defendant that 
Loew’s participated generally in the for- 
mation and maintenance of the monopoly 
and conspiracy, although that defendant 
may not have specifically refused to supply 
to plaintiffs any pictures third run. It is 
true that the Columbia was very consider- 
ate of the Liberty Theatre’s first-run re- 
quirements. There can be no gainsaying 
that; and-I think for that Columbia is to be 
commended. Likewise, I think that United 
Artists is to be commended for being fair 
respecting first run at the Liberty. But 
United Artists and Columbia were subject 
to and cooperated with the same film sup- 
ply control as to third run as were and did 
all of the other defendants, and that par- 
tipication of United Artists and Columbia 
operated to the disadvantage and damage 
of the Bagdad and the Venetian theatres, in 
my opinion. 

I think that the move-over system used 
up available playing time of two photoplays 
where only one might have been required 
without the move-over system, thereby dim- 
inishing or delaying film for subsequent- 
run theatres. Move-over run was an effec- 
tive part of this scheme of monopoly and 
conspiracy just as was found to be the 
case in the Paramount decision previously 
referred to. 

The remainging request as to injunctive 
relief must now be considered and deter- 
mined, Because all of the theatres in the 
Seattle area except the plaintiffs’ theatres 
are withholding objection to the defendants’ 
practices at this time—and for all the court 
knows may continue to withhold objection 
to defendants’ practices complained of by 
plaintiffs—the court feels it would not be 
justified in dissolving the defendants’ re- 
lationships and operations except in so far 
as their continuance may adversely affect 
the plaintiffs’ theatres. The plaintiffs are 
entitled to the court’s opinion, upon the 
evidence and showing adduced here, to the 
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same treatment respecting the Bagdad and 
the Venetian theatres which is accorded 
exhibitor defendants as to film service and 
supply to the Neptune and the Egyptian 
theatres. On the question of what specific 
equitable relief should be granted, it is the 
finding, conclusion and decision of the 
court that an injunctive order should be 
and may be entered enjoining the defend- 
ants and each and all of them from with- 
holding such like service from the Bagdad 
and the Venetian theatres in the future until 
the further order of the court. 

The court does not at this time know 
of any other details which should be cov- 
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ered or what other detail of injunctive relief 
needs to be granted by the court in order 
to accomplish the purpose which the court 
has ruled should be accomplished. 

If counsel on both sides feel there is any 
need of further clarification, you may make 
that known at this time and I will con- 
sider it. Otherwise, the court will under- 
take, after discussion with you as to your 
convenience and the court’s convenience, to 
determine a future date appropriate for 
settling and entering the findings of fact, 
conclusions of law, judgment and decree in 
this case. 


[] 57,631] George La Duc v. Teamsters & Chauffeurs Union, Local No. 43, of Racine, 
Wisconsin, W. Don Hancock, Charles Terracina, James F. Luckey, Walter C. Berg, 
Clarence Bylsma, Edwin H. Just, and Almon Woodard. 


In the Circuit Court of Racine County, Wisconsin. 


July 30, 1947, 


The Wisconsin statute prohibiting conspiracies in restraint of trade or for the purpose 
of fixing prices or supply does not apply to labor unions acting for the purpose of promoting 


the welfare of members or the interests of a trade. 


The picketing by a union of a filling 


station of an employer, none of whose employees are members of the union for the purpose 
of establishing uniform hours of employment in the trade throughout the community is 
for such a purpose, and, therefore, is not an unlawful conspiracy within the meaning of 


the statute. 


See the Wisconsin statute on trusts and monopolies, Vol. 2, J 8955. 
For plaintiff: Gilbert E. Brach and Oscar M. Edwards, both of Racine, Wisconsin. 
For defendants: Alfred E. La France, Racine, Wisconsin. 


[Statement of Case] 


Drury, C. J.: The plaintiff is the lessee 
and operator of a gasoline service station lo- 
cated at 4501 Washington Avenue, Racine, 
Wisconsin. Washington Avenue is also 
known as Highway 20. The plaintiff’s filling 
station is located near the westerly city limits 
of Racine and in a sparsely populated area. 
The plaintiff employs two (2) part time em- 
ployees but neither of said employees is a 
member of the defendant union; that the 
plaintiff is not a member of the defendant 
union and that neither of said employees 
nor the plaintiff desire to become affliated 
with said union,—on the contrary, all of them 
desire to refrain from belonging to said 
union; that the membership of the defendant 
union consists of about 1500 members; that 
said members are not all engaged in the 
same occupation or industry and that the 
several trades or occupations compose units 
or segments or branches of said union; that 
one of said units is composed of owners or 


Trade Regulation Reports 


lessees of filling stations hereinafter referred 
to as “operators”, many of whom employ 
no help and some of whom employ help. 
The employees of those operators who em- 
ploy help are also members of the union. 
This gasoline service station unit of the 
union consists of about one hundred and 
forty (140) members. All operators who are 
members of the union have entered into a 
contract with the union, which contract is 
identified as Exhibit “A” attached to the 
plaintiff's complaint. There are eighty-six 
(86) filling stations in the city of Racine, the 
operators of seventy-eight (78) of which are 
members of the union and the remaining 
eight (8) operators of such filling stations 
are not members of the union. 


[Union Contract Provisions ] 


Articles 1, 8 and 15 of Exhibit “A” read as 
follows: 


“Article 1. The employer agrees that if 
employees are required in addition to 
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those now on the established seniority list 
the following procedure shall apply: (a) 
the Employer may hire any member of the 
Local Union in good standing; provided, 
however, that the Employer shall notify 
the Union of any member so hired; (b) 
the Employer shall request the Union to 
furnish such additional employees. In the 
case the Union is unable to furnish such 
additional employees, the employer may 
choose employees from other sources; 
provided, however, that such other em- 
ployees join the Union within two weeks 
of such employment. All members shall 
become and remain members of the Union. 


“Article 8. Horiay Ciostnc: No Filling 
Station employee shall be required or per- 
mitted to work on the following holidays: 
New Year’s day, Memorial Day, 4th of 
July, Labor Day, Thanksgiving Day and 
Christmas Day, except for the protection 
of property, and no person so required will 
be permitted to sell any products or serv- 
ice of any nature. On GOOD FRIDAY, 
Filling Stations shall close between the 
hours of 12:00 o’clock Noon to 3:00 o’clock 
p. m. 


“Article 15. Hours: All regular em- 
ployees shall work no less than eight (8) 
hours per day, such hours to be consecutive 
except for one hour lunch period. The 
regular working hours shall be between 
7:00 A. M. and 7:00 P. M. in any regular 
work day.” 


Of the eight (8) filling station operators 
who are not members of the union five (5), 
without any contract with the union, observe 
the hours of operation in the aforesaid con- 
tract. The union has never picketed any of 
these five (5) stations. The three (3) re- 
maining stations, including the plaintiff’s 
station, have not complied with the hours 
of operation specified in the union contract 
and all of these stations have been picketed 
by the union. The operator members of the 
gasoline filling station unit of the union held 
a meeting on February 25th, 1947, the por- 
tion of the minutes of said meeting offered 
in evidence being as follows: 


“Feb. 25, 1947. 


“Minutes of the previous meeting were 
approved or read. It was moved, seconded 
and carried to picket along with the two 
stations the High Speed Tire Co. be 
picketed the entire time they are open for 
business. 


“Bro. Hepding very ably stated the fact 
that we must present a united front on the 
new strike. Many of the Bros. stated their 
willingness to help picket the stations and 
expressed the feeling the attendants are 
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whole heartedly in favor of closing these 
places at the regular hour. 

“Tt was moved, seconded and carried 
that the members be notified they are to 
picket at a designated time and it is their 
duty to be there. If he cannot be present 
he should send a substitute or reimburse 
someone to take his place. 

“Bro. Luckey was appointed strike cap- 
tain. 

“Clarence Bylsma—North side. 

“Augie. 

“John Hepding—West side. 

“There being no further business the 
meeting adjourned. 

“(Signed) John Koran, Jr. 
“Rec. Sec.” 


The employee members of the gasoline 
filling station unit of the union were not 
present and did not participate in the meeting. 


[Dispute as to Hours] 


The business agent of the union called 
on the plaintiff and requested him to con- 
form to the hours specified in the union con- 
tract and this the plaintiff refused to do, 
stating that he could not operate the station 
profitably by conforming to the hours re- 
quested, that none of the member stations 
were located near his station and that his 
operations would not materially affect the 
business of member stations. On February 
22nd, 1947, three days before the February 
25th meeting above referred to and im- 
mediately after 7:00 P. M.,—the defendant 
Luckey called at the plaintiff’s filling station 
and found the plaintiff’s employee, Burks, 
in attendance and he asked Burks whether 
he would close the station at 7:00 P. M. and 
Burks replied that he had had no orders so 
to do and would keep the station open until 
he was ordered to close it by his employer 
and the defendant Luckey then stated that 
he had no alternative but to picket and he 
had the pickets with him,—either six, eight 
or ten (6, 8 or 10) in number,—the witness 
Burks being indefinite as to the exact num- 
ber, and these pickets proceeded to picket 
the station. Two (2) of the pickets carried 
banners. On February 23rd, which was a 
Sunday, the plaintiff opened the station 
about 11:00 A. M. and kept it open until 
9:00 P. M. The picketing commenced about 
2:00 P. M. and the number varied from five 
or six (5 or 6) to twenty (20),—two (2) of 
them carrying banners. One of banners ac- 
cording to the testimony of the plaintiff 
read: “This firm has not signed a master 
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contract of Local #43”, and the other read: 
“This firm is unfair to Local #43.” 


[Conduct of Picketing] 


The pickets during part of the day blocked 
the north driveway with four (4) auto- 
mobiles parked along the curb across the 
driveway so that vehicles could not enter 
the filling station from Washington Avenue. 
In the east driveway while the cars blocked 
the north driveway as high as eighteen or 
twenty (18 or 20) pickets covered the east 
driveway. During the times the driveways 
were blocked as aforesaid a number of cus- 
tomers attempted to enter the station but 
did not do so, they being stopped by the 
pickets and being requested by them to go 
beyond the city limits for gasoline or service 
as the stations outside the city limits were 
open. None of the customers who came to 
the plaintiff’s station during the time the 
driveways were blocked actually entered the 
station. The plaintiff estimated that thirty 
or forty (30 or 40) cars came to the filling 
station and drove away. On Monday evening, 
February 24th, about 7:00 P. M., about 
twenty (20) pickets again appeared and 
paraded up and down with a larger portion 
of them massed in the east driveway where 
they stopped customers attempting to enter 
the station in the same manner as on the 
previous day. On Sunday and Monday some 
of the pickets carried pads, would stand in 
front of the cars and would write something 
on the pad, indicating that the license num- 
bers were being taken. On February 25th 
the plaintiff went to the union headquarters 
and arrangements were made that picketing 
should cease while negotiations were pend- 
ing. On February 26th the plaintiff met 
with a delegation of the filling station oper- 
ators of the union and the plaintiff was in- 
formed that no concessions with respect to 
hours could be made. The plaintiff was re- 
quested to sign the contract with the union 
and conform to it and use his influence as a 
member of the union in securing a change 
of hours. At this meeting on February 26th 
the defendant, Hancock, president of the de- 
fendant union, had a copy of the form of 
union contract on his desk, tossed it over to 
the plaintiff and said: “The best way out of 
this thing is to sign a contract and come in 
with the rest of the boys.” The plaintiff ad- 
mitted on cross examination that neither at 
this conference nor at any other time did 
anyone representing the union insist upon 
his signing a contract. The defendant, Han- 
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cock, president of the defendant union, ad- 
mits that by order of the Executive Board 
of the union he ordered the picketing at the 
plaintiff’s station. On adverse examination 
he was asked these questions and made these 
answers: 


Ore Isn’t it a fact that a purpose of 
your picketing was to influence La Duc to 
join your union? 

INS te VES 

“Q.: Assuming that both La Duc and his 
employees actually poured gasoline your 
purpose was to influence them to join your 
union, wasn’t it? 

DALI Yess 


After February 26th there were no further 
negotiations between the parties and on 
March 2nd the plaintiff notified the defend- 
ant, Hancock, that he was resuming the 
operation of his station during the usual 
hours and in addition to those insisted upon 
by the union. There was no further picket- 
ing until May 24th, 1947. On May 23rd, 
1947, at a union meeting attended by oper- 
ators only the question of picketing was fur- 
ther considered and that portion of the 
minutes of that meeting offered in evidence 
is as follows: 


“Bro. W. Larsen asked about stations 
that do not abide by the closing hours 
established in Racine. 

“Tt was moved by Bro. Rognerud and 
seconded by Bro. Bylsma that we picket 
these stations and put members names in 
a hat and draw lots for turns at picketing. 

“40 voted for the motion. 

“6 voted against the motion. 

“The motion was declared carried. 

“There being no further business the 
meeting adjourned. 

“(Signed) John Koran 
ARGO Slaeh” 


From May 24th to the time of the com- 
mencement of this action on May 29th the 
plaintiff’s station was picketed continuously 
except for some lapses between the times 
when pickets went off duty and others took 
their places, and the picketing was limited to 
two (2) pickets who paraded back and forth 
in front of the station and a part of the time 
sat in their cars or on the bank at the edge 
of the highway. 

The individual defendants were called as 
witnesses and all testified that the purpose 
of the picketing was to advertise to the pub- 
lic the dispute between the union and the 
plaintiff with respect to the hours of oper- 
ation of the plaintiff’s filling station. The 
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defendant, Hancock, president of the de- 
fendant union, testified as to the additional 
purpose as hereinbefore set forth. 

The receipts at the plaintiff’s filling station 
on Sundays before and after the picketing on 
February 23, 1947, were as follows: 


BRebruany GOO. eae $114.55 
Mebrtiary 16) )1947.4 325 chon 141.03 
Pebruaryn 23, S294... Rice cae 42.15 
Marehiy 2, pl OSes. crus ergs ee 25.33 
Marche oy TOS a. ta kt yas cee 138.50 
March AG 19472 e288 veer 125.75 


On March 2nd the plaintiff had an engage- 
ment out of town and his filling station was 
kept open only a short period of time. For 
that reason the receipts on that day cannot 
be used for determining the average receipts 
before and after the date of the picketing 
on February 23rd, 1947. On the four (4) 
Sundays,—February 9th and 16th, and March 
9th and 16th,—the average receipts were 
$129.95. The receipts on February 23rd of 
$42.15 were $87.80 less than the average re- 
ceipts above mentioned. There is no proof 
as to what percentage of the receipts repre- 
sented profits, if any, and no proof of the 
cost of the products sold to produce the 
receipts. 


[Conspiracy in Restraint of Trade] 


It is admitted that during all the times 
in question no dispute existed between the 
plaintiff and any of his employees concerning 
hours, wages, representation, or conditions 
of employment. From the 24th of February 
to the first day of March, both dates in- 
clusive, the plaintiff’s filling station was 
operated only during the hours specified in 
the union form of contract and there is no 
proof that the receipts during that period 
were such as to render the operation of the 
station during those hours unprofitable. 


Section 133.01, Statutes, provides: 


“Unlawful contracts; conspiracies. (1) 
Every contract or combination in the 
nature of a trust or conspiracy in restraint 
of trade or commerce is hereby declared 
illegal. Every combination, conspiracy, 
trust, pool, agreement or contract intended 
to restrain or prevent competition in the 
supply or price of any article or com- 
modity in general use in this state, to be 
produced or sold therein or constituting 
a subject of trade or commerce therein, or 
which combination, conspiracy, trust, pool, 
agreement or contract shall in any manner 
control the price of any such article or 
commodity, fix the price thereof, limit or 
fix the amount or quantity thereof to be 
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manufactured, mined, produced or sold in 
this state, or fix any standard or figure in 
which its price to the public shall be in any 
manner controlled or established, is here- 


by declared an illegal restraint of trade. 
KK? 


It is obvious that the proposed contract 
identified as Exhibit “A” and annexed to 
the plaintiff’s complaint does not come within 
the prohibitions contained in the last sentence 
of the statute above quoted. The next ques- 
tion presented is whether the proposed con- 
tract is in the nature of a trust or conspiracy 
in restraint of trade or commerce or whether 
the defendants are a combination in the 
nature of a trust or conspiracy in the re- 
straint of trade or commerce. The proposed 
contract is obviously for the purpose of 
securing in the industry in question reason- 
able hours of labor for both operators and 
employees engaged in the industry and this 
has always been considered a legitimate sub- 
ject of industrial disputes. Section 133.04 
provides in part: 


‘ck * * that nothing therein shall be 
construed to affect labor unions or any 
other association of laborers organized for 
the purpose of promoting the welfare of 
its members, nor associations or organiza- 
tions intended to legitimately promote the 
interests of trade, commerce or manufac- 
turing in this state. * * *” 


Whether the hours of operation of filling 
stations under the proposed contract will 
promote the welfare of the members of the 
defendant union, particularly its employee 
members and those operators who perform 
the same acts as such employees, or will 
promote the interests of the trade,—that is, 
the gasoline filling station industry, may be 
a matter as to which the respective parties 
may differ, but it seems to the court that 
this is its purpose and that is all which the 
statute required in order to render section 
133.01 inapplicable to the defendants or any 
of them. 


[Jurisdiction of WLRB Not Exclusive} 


The plaintiff contends that the acts of the 
defendants were unlawful under Chapters 
111 and 103, Statutes. The plaintiff in com- 
mencing his action in this court relies upon 
section 111.07, which is entitled “Prevention 
of Unfair Labor Practices.” Subdivision 
(1) of this section reads as follows: 


“Any controversy concerning unfair 
labor practices may be submitted to the 
board in the manner and with the effect 
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provided in this subchapter, but nothing 

herein shall prevent the pursuit of legal 

or equitable relief in courts of competent 
jurisdiction.” 

It is upon the last clause in this subsection 
that the plaintiff relies. The defendants con- 
tend that the exclusive remedy of the plain- 
tiff is by application to the Wisconsin Labor 
Relations Board under Chapter 11, Statutes. 

It will be observed that the word “may” 
is used with respect to the submission of 
controversies concerning unfair labor prac- 
tices to the Board. Such submission is not 
made mandatory by the act and the legis- 
lature specifically provided that nothing con- 
tained in the chapter shall prevent the pursuit 
of legal or equitable relief in courts of com- 
petent jurisdiction. The court is satisfied 
and so holds that the remedy provided by 
Chapter 111 by application to the Wisconsin 
Labor Relations Board is not exclusive. 


[Closed Shop Contract] 


One of the objects and purposes of the 
picketing in February was to induce and 
coerce the plaintiff to sign a contract with 
the union. If this attempted coercion had 
succeeded then the plaintiff would have been 
guilty of an unfair labor practice by violating 
subsection (a) of section 111.06 (1) for the 
reason that his employees would then have 
been confronted with the alternative of be- 
coming members of the defendant union or 
losing their jobs. It was held in the case 
of Retail Clerks’ Union v. Wisconsin E. R. 
Board, 242 Wis. 21, that peaceful picketing is 
now recognized as an exercise of the right 
of free speech and therefore lawful. How- 
ever, it cannot be made the cover for con- 
certed action against an employer in order 
to achieve an unlawful or prohibited object, 
such as to compel an employer to coerce 
his employees to join a union. 


[ Unlawful Conduct] 


On February 23rd the defendants effec- 
tively blocked one of the entrances to the 
plaintiff's filling station with automobiles 
and effectively blocked the other with mass 
picketing and thereby prevented between 
thirty and forty automobiles from entering 
the plaintiff's gasoline station. These acts 
were unlawful and constituted unfair labor 
practices and a violation of subdivision (f) 
of subsection (2) of section 111.06. By mass 
picketing in the east driveway on February 
24th the defendants again committed an un- 
fair labor practice and violated the last above 
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mentioned provision of the statutes. It is 
apparent that the aforesaid acts were not 
done pursuant to the action of the meeting 
of February 25th, 1947, as shown by the 
minutes of that meeting for the reason that 
all of said acts were committed not after but 
prior to the meeting. Between February 
25th and May 23rd there was no picketing,— 
in fact, there was no picketing until after the 
meeting of May 23rd, and accordingly there 
was no picketing pursuant to the action 
taken at the meeting of February 25th, 1947. 
In the minutes of this meeting of February 
25th, 1947, there was no mention made of 
any previous picketing or anything that had 
transpired prior to that meeting. If this 
meeting and the minutes were intended to 
camouflage the real intent and purpose of 
the picketing which haa already taken place 
it fails to serve that purpose or accomplish 
that result. The defendants contend that 
the fact that they did not picket the five 
stations where the union hours of operation 
were observed serves as corroboration of 
the defendants’ contention that the picket- 
ing was for the sole purpose of compelling 
the plaintiff to observe such hours. It is 
obvious that the reason why the five stations 
were not picketed was because the defend- 
ants were unable to assign any reason or 
excuse for so doing except the purpose of 
compelling the operators of said stations to 
become members of the union and execute 
a union contract, which was precisely what 
the court held in the Retail Clerks’ case could 
not be done lawfully. 


From May 23rd up to the time of the 
commencement of the action there was no 
mass picketing and no obstruction of drive- 
ways at the plaintiff's station. There is no 
proof as to what inscription or printing ap- 
peared on the banners, if any, carried by 
those picketing. The defendants contend 
that the picketing during May was for the 
sole purpose of inducing the plaintiff to con- 
form to the hours of operation of his filling 
station as set forth in the union contract. 
For a few days during negotiations the plain- 
tiff conformed to the union hours of oper- 
ation but on March 2nd reverted to his 
former hours of operation. Even if the plain- 
tiff had operated his station during union 
hours for a period of time without any con- 
tract or agreement with the defendant union 
he could have changed his mind and hours 
of operation at will and in view of the entire 
record and what transpired the court is of 
the opinion that one of the purposes of picket- 
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ing in May was to induce and coerce the 
plaintiff to enter into a contract with the 
union. 


[Constitutionality of Statute Restricting 
Picketing ] 


Subsection (3) of section 103.62, Statutes, 
defines a labor dispute and under that defini- 
tion there is no labor dispute involved in 
this action. Subsection (1) of that section 
defines cases involving or growing out of a 
labor dispute but no case can involve or 
grow out of a labor dispute unless the labor 
dispute comes within the definition of sub- 
section (3) of that statute. Accordingly 
sections 103.62, 103.56 and 103.53 do not apply 
to this action. Attention is called to the 
comments of Justice Fowler on this question 
in his dissenting opinion in the case of 
American Furniture Co. v. I. B. of T. C. etc., 
222 Wis. 338, at page 376. 

Section 103.535, Statutes, reads as follows: 


“Unlawful conduct in labor controver- 
sies. It shall be unlawful for anyone to 
picket, or induce others to picket, the 
establishment, employees, supply or de- 
livery vehicles, or customers of anyone 
engaged in business, or to interfere with 
his business, or interfere with any person 
or persons desiring to transact or trans- 
acting business with him, when no labor 
dispute, as defined in subsection (3) of 
section 103.62, exists between such em- 
ployer and his employees or their repre- 
sentatives.” 

Counsel for the plaintiff contends that the 
picketing by the defendants constituted a 
violation of this statute and that by reason 
of its terms it was unlawful for them or any 
of them to picket the establishment of the 
plaintiff to any extent or in any manner. It 
is contended on behalf of the defendants that 
this section violates the 14th Amendment of 
the Constitution of the United States. Upon 
examining the definition of a labor dispute 
it becomes apparent that this section pro- 
hibits picketing in any manner or form ex- 
cept where there exists a controversy be- 
tween an employer and the majority of his 
employees in a collective bargaining unit 
concerning the right or process or details 
of collective bargaining or the designation 
of representatives. Under this definition and 
the provisions of this statute there could be 
no picketing in a controversy between an 
employer and the majority of his employees 
unless such employees were in a collective 
bargaining unit, employees not in a collective 
bargaining unit being thereby prohibited 
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from picketing notwithstanding the existence 
of a controversy between such employer and 
employees. Trial courts are reluctant to de- 
clare acts of the legislature unconstitutional 
and refrain from so doing except in those 
cases where it clearly appears that the legis- 
lative act is unconstitutional. That section 
103.535 violates the 14th Amendment of the 
Constitution of the United States does so 
appear. It so appears from the recent hold- 
ings of the Supreme Court of the United 
States in the cases of Thornhill v. State of 
Alabama, 310 U. S., 88-106, 84 L. Ed. 1093, 
American Federation of Labor, etc. v. Swing, 
312. Wa iS) 321-3295 Soe ea dans oemand 
Carpenters & Joiners Union of America, Local 
213, etc. v. Ritters Cafe, 315 U. S., 722-739, 86. 
L. Ed. 1143. In the Swing case it was held 
that the constitutional guaranty of freedom 
of discussion was infringed by a judicial 
policy of a state to forbid resort to peaceful 
persuasion through picketing where there 
was no immediate employer-employee dis- 
pute, as in the case of attempted unioniza- 
tion of a business employing non-members 
of the union. 


In the case of Retail Clerks’ Union v. Wis- 
consin E. R. Board, 242 Wis. 21, at page 39, 
the Court said: 


“Since the decision in the Thornhill case,. 
supra, the picture has changed, because the 
United States supreme court there held 
that peaceful picketing is an exercise of 
the constitutional right of free speech. 
Where the inquiry before that time had 
been the competency of the legislature to 
authorize peaceful picketing, the question 
now is the competency of the legislature, 
in the interests of good order and public 
peace, to put restrictions upon this par- 
ticular exercise of the right of free speech. 
That some limitation upon the right of 
free speech may legitimately be imposed 
by the legislature is, of course, true. The 
power of the legislature to limit the right 
is, however, very much circumscribed. We 
must look to the decisions of the United 
States supreme court for the boundaries 
of the state’s power.” 

The Court further said on page 40: 

“While in form paragraph (a) of the 
cease-and-desist order is a prohibition of 
peaceful picketing generally, it is to be 
considered in its context as a prohibition 
of this activity to promote the unlawful 


purpose found. Hence, it need not be 
disturbed,” 


Justice Wickham in his concurring opin- 
ion, and in which Justice Fritz also con- 
curred, said: 
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“Except for this unfair labor practice, 
I'am of the view, (1). that peaceful picket- 
ing of the store, without the inhibited pur- 
pose, would be within the. protection of 
the constitution under :the decisions cited 
in the opinion; and (2) that measures to 
insure by peaceful means that union mem- 
bers do not pass picket lines are by the 
same cases rendered innocuous. A deter- 


mination of these points is, of course, not’ 


necessary to a decision of this case, but 
since the opinion appears to me to contain 
some language which might be argued to 
put in question the second point, I deem 
it necessary to file this concurring opinion.” 


In the case of Christoffel v. Wisconsin E. 
R. Board, 243 Wis. 332, the contention was 
made that the judgment of the Circuit Court 
violated the free speech provision of the 
Constitution of the United States as con- 
strued in Thornhill v. Alabama, 310 U. S., 88- 
106, 84 L. Ed. 1093. The Court said at page 
353: 


“While peaceful persuasion to join a 
union and join in its lawful activities is 
permissible, concerted action by unions 
may be exerted only for lawful purposes. 
When such action is exerted for an un- 
lawful purpose the free speech provision 
affords no protection. Carpenters & Joiners’ 
Union v. Ritter, 315 U. S. 722, 62 Sup. Ct 
807, 86 L. Ed. 1143, inferentially so in- 
dicates; and it is definitely so held in Retail 
Clerks’ Union Case, supra. It is also in- 
dicated in American Furn. Co. Case, supra, 
page 367 of the Wisconsin‘opinion. We 
perceive no need to add to the discussion 
of the subject of free spéech given in the 
Retail Clerks Union Case, supra.” 


In view of these decisions the court holds 
that section 103.535, Statutes, violates the 
14th Amendment of the Constitution of the 
United States and is unconstitutional, 


[Adequacy of Administrative Remedy] 


The defendants contend that the plaintiff 
has an adequate remedy at law and that 
equitable relief should be denied upon that 
ground. The basis of the defendants’ con- 
tention is that the remedy provided by ap- 
plication to the Wisconsin Labor Relations 
Board under Chapter 111 is adequate. The 
plaintiff, in addition to the equitable relief 
prayed for, seeks to recover damages of the 
defendants. The Board has no power under 
the act to assess or award damages and ac- 
cordingly the administrative remedy pro- 
vided by Chapter 111 is not adequate to 
afford the plaintiff the relief sought. The 
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fact that the plaintiff has failed to prove 


damages so as to permit the court to award 
the same is beside the point. In this action 
the plaintiff also sought to establish a yiola- 
tion of Chap. 133 and the Wisconsin Labor 
Relations Board is without jurisdiction 
under the act to adjudicate that issue. The 
court therefore holds that the plaintiff had 
no adequate remedy at law. The court 
holds that there is insufficient proof upon 
which to predicate an award of damages 
and no damages are allowed. 


[Injunctive Relief Granted] 


The plaintiff is entitled to a permanent in- 
junction restraining and enjoining the de- 
fendants and each‘and ali of them from: 


(a) Engaging in, promoting or inducing 
picketing at or near the premises of the 
plaintiff’s gasoline filling station located at 
4501 Washington Avenue, in the city of 
Racine, Wisconsin, for the purpose of co- 
ercing or attempting to compel or induce 
the plaintiff to interfere, either by his affiliat- 
ing with the defendant union or by entering 
into the contract with said union identified 
as Exhibit “A”, with the right of his em- 
ployees to refrain from affiliating with the 
defendant union. 


(b) Blocking the driveways or either of 
them leading from the public highways to 
the plaintiff’s filling station by automobiles, 
mass picketing or otherwise, and from ob- 
struction or interfering in any manner with 
the entrance or departure of any person or 
vehicle to and from the same. 


(c) Boycotting in any way or inducing 
others to boycott the plaintiff's filling station, 
or boycotting or inducing others to boycott 
any person, firm or corporation having busi- 
ness relations with the plaintiff, or attempt- 
ing to have business relations with the 
plaintiff. 


(d) Advertising by signs, banners or 
otherwise that the plaintiff has not signed a 
master contract with the defendant union or 
so as to misrepresent or conceal the fact that 
the only disputed between the parties is as 
to the hours of operation of said filling 
station. 


Peaceful picketing of the plaintiff’s filling 
station solely for the purpose of advertising 
the dispute between the parties to this ac- 
tion with respect to the hours of operation 
of said filling station or measures to insure 
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by peaceful means that union members do 
not pass picket lines are hereby not enjoined 
or restrained. 
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The plaintiff is entitled to costs allowed at 
the sum of One Hundred ($100.00) Dollars 
and the disbursements of the action. 


[] 57,632] Suni-Citrus Products Company v. Daniel Boscawen Vincent, et al. 


In the United States District Court for the Southern District of Florida. No. 1163-t- 
Civil. July 28, 1947. 


Plaintiff, a manufacturer of stock feed from waste products of citrus fruit under 
two patents, brought an action charging that defendants, the State of Florida, certain of its 
boards and officials, and manufacturers of stock feed from citrus waste, are about to 
execute a patent pooling trust agreement and a licensing agreement which will suppress 
competition and fix prices of the product, in violation of the Sherman and Clayton Acts. 
It is held that the pooling of the various patents held by defendants is not illegal as an 
unreasonable restraint of trade. There is no conflict between patents controlled by plaintiff 
and those controlled by defendants. The pooling agreement will have no effect upon the 
business of plaintiff or of other manufacturers not parties to the agreement. Defendants 
will not achieve domination of the industry as the result of the execution of the agreement. 
The mere pooling of patents, without such domination, does not constitute a violation of 
the antitrust laws. Plaintiff’s prayer to enjoin the execution of the agreement is denied. 


See the Sherman Act annotations, Vol. 1, § 1270.160. 


The inclusion in a patent-licensing agreement of a provision fixing the prices at which 
the licensee manufacturer may sell the patented product is a valid exercise of the patentee’s 
rights, and is not a violation of the antitrust laws. 

See the Sherman Act annotations, Vol. 1, J 1270.251. 


The allocation of non-exclusive territorial rights to a party to the, pooling agreement, 
which party waives its right to royalties in consideration of such territorial rights, is not a 


violation of the antitrust laws. 


See the Sherman Act annotations, Vol. 1, J 1270. 


The tying in of an unpatented process with patented processes does not result in a 
combination or monopoly to control unpatented products. 


See the Sherman Act annotations, Vol. 1, { 1270.151. 


Memorandum Decision 
[Nature of Action] 


This action arises under the antitrust laws 
of the United States, primarily under Sec- 
tions 1 and 2 of the Sherman Act and Sec- 
tions 15 and 26 of the Clayton Act (15 U. S. 
C. A. 1, 2, 15, 26). Certain provisions of the 
Purnell Act (/sUsS-3@ Aves iiearenalso 
raised in the pleadings and both plaintiff and 
defendants pray for a declaratory judgment 
under the Federal Declaratory Judgment 
Act of June 14, 1934 (28 U. S. C. A. 400). 


Plaintiff, Suni-Citrus Products Company, 
a Florida corporation, with its principal place 
of business at Haines City, Florida, is and 
has been since 1936, engaged in the business 
of manufacturing, processing, merchandising 
and distributing stock feed manufactured 
from waste products of citrus fruit. Plaintiff 
operates under two patents, issued to its 
President, Emory L. Cocky. 
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The principal defendants are the State of 
Florida, certain of its boards and officials, 
and Daniel Boscawen Vincent. Citrus Proc- 
esses, Inc., a Kentucky corporation, Cali- 
fornia Fruit Growers Exchange, a California 
corporation, Arthur W. Lissauer and J. 
Lawrence Perry are also named as defend- 
ants. Lissauer and Perry were served and 
filed answers generally denying the allega- 
tions of the complaint, but they are not 
directly involved in the issues raised by the 
pleadings in the case. Citrus Processes, Inc., 
and California Fruit Growers Exchange 
were not served with process and are not 
before the court. 


[Patent Pooling Trust Agreement] 


In brief, the complaint charges a combina- 
tion and conspiracy between the State of 
Florida, its boards and officials named as 
defendants and Daniel Boscawen Vincent, 
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to which the other named defendants have 
agreed to become parties, in unreasonable 
restraint of interstate trade and commerce 
in citrus waste products among the several 
States of the United States. It is charged 
that defendants are about to execute a patent 
pooling trust agreement and approve a form 
of a licensing agreement, under which they 
propose to prevent and supress competition 
among the producers of citrus waste prod- 
ucts, who manufacture and sell said products 
in interstate commerce and to unlawfully 
and illegally fix prices at which said prod- 
ucts may be sold. It is claimed that the 
pooling of the patents and applications for 
patents held by defendants, in a proposed 
trust agreement, under which manufacturers 
will be licensed to use any of the several 
patents pooled, will secure a complete 
monopoly and control of the manufacture, 
distribution and sale of stock feed made from 
citrus fruit waste, a product vital to stock 
feeders throughout the United States. 


Defendants Vincent and the State of 
Florida and its several boards and officials, 
admit the drafting and execution by them of 
the trust agreement referred to in the com- 
plaint. They, likewise, admit the intended 
execution of the trust agreement by Citrus 
Processes, Inc. and California Fruit Growers 
Exchange, but answer that it has not been 
executed by these parties. Plaintiff’s case 
rests entirely upon the alleged invalidity of 
the trust agreement and proposed form of 
licensing agreement, under the provisions of 
the Sherman and Clayton Anti-Trust Acts. 


[Factual Background] 


There is a long history leading up to the 
execution of the trust agreement, part of 
which is the basis of this suit. Large quan- 
tities of citrus fruit are produced in the 
State of Florida. While citrus fruits have 
been produced in the State for many years, 
it was only about twenty years ago that proc- 
esses were developed for canning citrus 
fruits and juices. In recent years this busi- 
ness has grown very rapidly in the State 
and in other States producing citrus fruits. 
This led to the necessity of finding some use 
for citrus waste resulting from canning 
processes. 

Realizing the importance of the citrus in- 
dustry to the State’s welfare and ‘the im- 
portance of developing some process for 
utilizing citrus waste, the State of Florida, in 
1933, placed Dr. Wayne M. Neal, a chemist, 
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in charge of a project to conduct experiments 
for the profitable use of citrus waste. Dr. 
Neal was then an employee of the State, 
working at the State Agriculture Experi- 
ment Station. The project which the State 
set up at the State Agriculture Experiment 
Station was partly financed by grants of 
money from the Federal Government, under 
the Purnell Act. 


Dr. Neal perfected a process for producing 
an edible food product from citrus waste and 
filed his application for a patent thereon, 
which he later assigned to Citrus Patents 
Company. The State upon learning of such 
assignment, sued Dr. Neal and Citrus Pat- 
ents Company, claiming that by reason of 
Neal’s employment, the State was owner of 
his application and any patent issued there- 
on. The Florida Supreme Court sustained 
the State’s position and held the Neal ap- 
plication for patent was the property of the 
State and said application was subsequently 
assigned to the State. 


This litigation consumed a great deal of 
time, and for that reason and others to be 
mentioned hereafter, the Neal application 
has not matured into a patent. The applica- 
tion is still pending in the Patent Office. 


Defendant, Vincent, is also the holder of 
a patented process for the production of 
stock feed from citrus waste. His patent 
was first issued to him on September 24, 
1940. Some years ago Vincent brought suit 
against plaintiff in this case, alleging an in- 
fringement of his patent by plaintiff. For 
reasons not shown in the record of this case, 
Vincent surrendered his patent and had a 
new patent issued to him on April 8, 1947 
and upon receipt of the new patent, dis- 
missed the patent infringement suit against 
plaintiff. It is conceded by plaintiff and by 
defendant Vincent that there is now no in- 
fringement between the patents held by 
them. 


[No Infringement Between Patents] 


Defendant Vincent also brought suit 
against the State, alleging the Neal applica- 
tion constituted an infringement of the pat- 
ent issued to him. That litigation was not 
affected by the new patent issued to Vincent 
and is still pending in the courts of the Dis- 
trict of Columbia. Defendants Vincent and 
the State of Florida set forth in their 
Answers that it was because of this litigation 
between them that the trust agreement and 
the proposed form of licensing agreement 
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were agreed to. They say they are seeking 
to settle their controversy by agreement 
instead of by litigation. 


The other patents that will go into the 
patent pool are owned and controlled by 
Citrus Processes, Inc. This is the same com- 
pany, under a new name, that acquired the 
Neal application. It is also the owner of 
certain territorial rights under Letters Pat- 
ent No. 1, 973,084, issued to one Lewis; Cole 
& Hall Patent No. 1,991,242; Lissauer 
Patent No. 2,187,501; Lissauer and Credo 
Patent No. 2,362,014; and the applications of 
one Finley, No. 196,948 and No. 384,848. 
These patents and patent applications also 
relate to the production of food products 
from citrus waste. 


California Fruit Growers Exchange is the 
exclusive owner of certain territorial rights 
in and to the several Letters Patent owned 
by Citrus Processes, Inc. Defendants Vin- 
cent and the State claim that there is some 
interference between some of the patents 
owned by Citrus Processes, Inc. and the 
Vincent patent and the Neal application. It 
is further claimed by Vincent and the State 
that the pooling of these patents will end the 
claims of interference and avoid litigation 
involving infringements and thus enable 
licensees, securing licenses under the trust 
agreement, to operate without molestation. 


[Adjudication of Illegality of Agreement 
Sought] 


While the prayer of the complaint con- 
tains nine grounds for relief, including a 
prayer for a declaratory judgment and the 
ascertainment of damages suffered by plain- 
tiff as the result of the alleged unlawful acts 
of defendants, at the final hearing plaintiff 
asked for an adjudication upon only two 
questions raised by the complaint, wiz: 

1. The execution of the trust agreement 
by the State and Vincent and the agreement 
and concerted action by all the defendants 
in combining to bring about the execution 
of the trust agreement and approval of the 
form of the licensing agreement constitute 
a violation of the Anti-Trust Laws of the 
United States, as being an unreasonable re- 
straint of interstate trade and commerce. 

2. The payment of the salary of Dr. 
Wayne M. Neal, the inventor of the process 
for which patent application has been made 
by the State, from Purnell Act funds and 
the contribution of those funds to the sup- 
port of the State Agricultural Experiment 
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Stations through whose facilities the Neal 
invention was perfected, constitute a dedica- 
tion of the State’s invention to the public at 
large. 


The Trust and Licensing Agreements 


The primary attack made upon the trust 
agreement and the proposed form of li- 
censing agreement is that the pooling of the 
various patents and the Neal application for 
the purposes set forth in the trust agreement 
is illegal as an unreasonable restraint of 
interstate commerce and is in violation of 
the Sherman and Clayton Anti-Trust Acts. 
The facts upon which the answer to this 
question, and to all other questions raised by 
plaintiff depends, are not in dispute. The 
court finds and holds that the undisputed 
evidence before the court does not sustain 
the allegations in the complaint upon this 
issue. 


The complaint alleges, and the defendants 
admit, that in 1946, at the time of the filing 
of the complaint herein, plants for the pro- 
duction of citrus waste products were lo- 
cated in Florida, Texas and California and 
interstate shipments of such products was 
made from such plants to every State in the 
Union. The complaint further alleges there 
were seventeen companies in Florida; four 
companies in Texas (with two new com- 
panies about to enter the trade) and nu- 
merous companies in California, (number 
not stated), producing citrus waste products 
at the time of the filing of the complaint. 
Defendants admit this allegation in the com- 
plaint and state further that since the filing 
of the complaint many additional plants 
have been put into operation. Many of these 
plants, including plaintiff’s, operate under 
patents and use processes for the manufac- 
ture of citrus waste products, that are not 
affected by the trust agreement. There is 
keen competition between them. 


Counsel for plaintiff state in their brief, 
“Dr. Wayne M. Neal, a chemist, was one of 
the early experimenters and inventors of 
methods to produce citrus waste products. 
In the 30’s he was employed by the State of 
Florida, at the State Agriculture Experiment 
Station.” Dr. Neal filed his application for 
patent on August 13, 1935 and for reasons 
heretofore stated no patent has ever issued 
on this application. The record shows that 
litigation is pending between Vincent and 
the State involving the validity of the ap- 
plication. It is also claimed by defendants, 
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Neal and the State, that the several patents 
held by Citrus Processes, Inc., are in con- 
flict with the Neal application and will be in 
conflict with the Neal patent when it issues. 


It is not claimed by plaintiff that any 
patent controlled by it or controlled by 
others, not parties to the trust agreement, 
and now in use for the processing of citrus 
waste products are in conflict with any of 
the patents covered by the trust agreement, 
So far as this record shows only the patents 
incorporated in the trust agreement will be 
affected by the arrangement and plaintiff 
does not controvert the claim of defendants 
that interference between several patents 
covered by the trust agreement will be elim- 
inated through the agreement. The evidence, 
therefore, does not sustain plaintiff's claim 
that the pooling of the various patents and 
applications for patents for the purposes set 
forth in the trust agreement will illegally 
affect its business or the business of others 
not parties to the agreement. They will re- 
main as free as they are today to continue 
their operations in interstate commerce. 


Pushing aside all collateral and subsidiary 
questions raised by the pleadings, the con- 
trolling question before the court upon this 
issue is whether, under the facts of this case, 
the case is ruled by the law laid down by 
the United States Supreme Court in United 
States v. National Lead Co., et al. (decided by 
the Supreme Court, June 23, 1947) and the 
many other cases cited by the court and the 
District Court (United States v. National 
Lead Co., et al., 63 Fed. Supp., 513), in sup- 
port of the judgment in that case, or by the 
law laid down by the same court in Standard 
Oil Company, et al. v. United States, 283 U.S. 
163 and other decisions of the United States 
courts to the same effect. The court finds 
and holds that the facts in this case are in 
no respect similar to the facts in the case of 
United States v. National Lead Co., et al., supra, 
but are in all respects similar to the facts 
considered by the court in Standard Oil Com- 
pany, et al., v. United States, supra, and that 
the latter case is controlling here. 

Plaintiff raised numerous subsidiary ques- 
tions, some of which require consideration by 
the court. Plaintiff contends that the alloca- 
tion of territorial rights to California Fruit 
Growers Exchange on a substantially roy- 
alty-free and preferential basis is illegal and 
a violation of the Sherman and Clayton Anti- 
Trust Acts. The territorial rights granted 
California Fruit Growers Exchange are 
non-exclusive. Moreover, such rights can- 
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not truly be said to be on a royalty-free basis. 
The California Fruit Growers Exchange 
waives its right to royalties in consideration 
of the non-exclusive license given it for 
California and Arizona. It is not within the 
province of this court in this suit to ques- 
tion the reasonableness of this compensation 
agreed to between the parties. See, Trans- 
parent Wrap Machinery Corp. v. Stokes and 
Smith Co., 329 U.S. 637. 


The Supreme Court, in Standard Oil Com- 
pany, et al. v. United States, supra, approved 
a provision allocating territorial rights in 
the license agreement there involved, in 
many respects similar to that involved in this 
case. The facts in this case are in no respects 
like those found by the court to .exist in 
United States v. National Lead Co., supra, 
relied upon by plaintiff. In that case the 
territorial rights condemned were exclusive 
territorial rights and were established for the 
purpose of supressing competition. Cali- 
fornia Fruit Growers Exchange gets no such 
territorial rights under the trust agreement 
involved in this case. 


The court also finds no merit to plain- 
tiff’s contention that the tying-in of an un- 
patented process with patented processes 
results in a combination and monopoly to 
control unpatented products. See Standard 
Oil Company, et al. v. United States, supra; 
Transparent Wrap Machinery Corp. v. Stokes 
and Smith Co., supra. 


[Defendants Will Not Dominate Industry] 


There is substance to plaintiff’s contention 
that a combination of competing patents and 
applications for patents, for the purpose of 
obtaining domination of a field of industry, 
where such competing patents are the only 
commercially applicable methods of produc- 
ing the product in that field of industry, is 
illegal and in violation of the antitrust laws 
of the United States. But, as heretofore 
pointed out, the facts in this case pose no 
such issue. It is not even contended by 
plaintiff, in its complaint, that the patents 
covered by the trust agreement “cover the 
only commercially applicable methods” of 
producing a satisfactory stock feed from 
citrus waste. Plaintiff and others are actively 
engaged in the production of stock feed from 
citrus waste under patents which, admit- 
tedly, in no way conflict with the patents 
covered by the trust agreement. 

Plaintiff further contends that the inten- 
tion of the defendants to proceed under the 
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trust agreement and licensing agreement is, 
in itself, sufficient to sustain a judgment in 
favor of plaintiff, on defendants’ prayer for 
a Declaratory Judgment. The court has held 
the mere pooling of the various patents and 
patent applications for the purposes set forth 
in the trust agreement does not constitute a 
violation of the antitrust laws. This objec- 
tion fails for the same reason. 


The court finds no legal support for plain- 
tiff’s claim that as a valid patent is indis- 
pensable to the rights to fix prices it is illegal 
to fix prices for a patented article until the 
patent has been judicially adjudicated valid. 
The cases clearly hold to the contrary. See, 
Standard Oil Company, et al. v. United States, 
supra; Westinghouse Electric and Manufac- 
turing Company v. Formice Insulation Com- 
pany, 266 U. S. 342 and Mumm v. Decker and 
Sons, 301 U. S., 170. 


Plaintiff raises legal objections to the 
price-fixing provisions of the trust agree- 
ment. There is no substance to the objec- 
tions. The trust agreement provides that the 
State, through its committee members, 
created by the trust, may fix prices upon two 
contingencies, viz: 


1. Should the Neal patent, when issued, 
contain claims covering licensed products, 
or under any other patent initially owned 
by the State containing such claims, licenses 
issued for the use of such patents, shall con- 
tain a provision that the licensee shall not 
sell the products licensed under the Neal 
patent for less than a fair and reasonable 
minimum price to be determined solely by 
the members of the committee appointed by 
the State or by other duly appointed State 
representatives acting by virtue of legal au- 
thority in the State of Florida, and 


2. To include in all licenses granted in 
the State of Florida a provision or restric- 
tion in respect to the minimum sale price 
of licensed products manufactured and sold 
in the State of Florida as may be authorized 
by law, said price, if and when established, 
to be determined solely by those members of 
the committee appointed by the State or by 
other duly appointed State representatives 
acting by virtue of legal authority in the 
State of Florida. 

The court finds nothing illegal with this 
price fixing authority granted by the trust 
agreement. As to the condition under which 
the State may fix any reasonable minimum 
prices for products shipped in interstate com- 
merce, this provision is clearly patterned 
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after a similar provision contained in the 
contract before the Supreme Court and ap- 
proved by it in United States v. General Elec- 
tric Company, 272 U. S. 476. The Power 
granted the State to fix minimum prices 
for products sold in intrastate commerce, by 
licensees, is in accordance with the law 
established by the Supreme Court in Parker, 
et al. v. Brown, 317 U. S. 341. 


Plaintiff advances other objections to the 
pooling of the patents, such as, for example, 
a licensee may not avail himself of and use 
all the rights granted under the license and 
he, therefore, would be paying for some- 
thing for which he had no use or need. But 
the court does not consider there is enough 
merit in this or the other subsidiary. ques- 
tions raised to discuss them here. 


Use of Purnell Funds by State and Its Effect 
Upon the Neal Application for Patent 


Plaintiff contends that the use of Purnell 
funds for part support of the Florida Agri- 
cultural Experiment Station and the pay- 
ment of the salary of Dr. Neal out of these 
funds while he was working on the processes 
he proposes to patent, effectively dedicated 
the Neal application to the public at large. 
The court finds no merit to this contention. 


The question of ownership of the Neal ap- 
plication was settled by the Supreme Court 
of Florida in State, et al. v. Neal, et al., 152 
Fla. 582; 12 So. (2) 590; Certiorari denied, 
320 U. S. 783, 320 U. S. 814. In this case the 
Supreme Court held that the State owned 
the Neal application and cancelled his assign- 
ment of the application to Citrus Patents 
Company. Following this decision Dr. Neal 
assigned his application to the State. The 
Supreme Court’s decision was rendered 
March 23, 1943. The 1943 Legislature, which 
met shortly thereafter, passed an Act 
(Chapter 21959) granting to the Board of 
Commissioners of State Institutions, for the 
benefit of the State of Florida, the title to 
all patents, trade-marks or copyrights now 
or hereafter owned or held by the State of 
Florida or any of its boards, commissions or 
agencies; and authorized said Board of Com- 
missioners of State Institutions to do any 
and all things necessary to obtain, license, 
lease, sell or enforce the rights of the State 
of Florida therein. This act prohibits the 
use by any person, firm or corporation of any 
patent owned by the State without the con- 
sent of the Board of Commissions of State 
Institutions and authorizes said Board to 
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grant such use on a royalty basis or for such 
other consideration as the Board shall deem 
proper. 


The Supreme Court of Florida considered 
the effect of the Purnell Act in passing upon 
the right of the State to the Neal application 
and held that said Act did not effect the 
State’s ownership and control of the patent- 
able process developed by Dr. Neal, even 
though Purnell Act funds were used in the 
development of such processes. This court 
considers the interpretation placed upon the 
Purnell Act by the Supreme Court of Florida 
a correct one and that the State of Florida 
acquired title to and is the owner of the Neal 
application. Whether the State of Florida 
was entitled to Purnell Act funds in view 
of the laws of Florida, with reference to the 
ownership and use of patents secured from 
studies made by State employees, part of 
whose salaries or expenses are paid by such 
funds, is a question for the Federal Agency 
administering the funds when they are allo- 
cated and not a question to be adjudicated 
by this court in this case. 


[No Violation of Antitrust Laws Shown] 


Upon the uncontradicted evidence in this 
case the court holds that plaintiff has not 
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carried the burden of showing that the pro- 
posed trust and licensing agreements, if 
finally approved and executed in their pres- 
ent forms, would constitute a violation of 
the antitrust laws of the United States and 
plaintiff’s prayer to enjoin and prohibit the 
execution and putting into effect said agree- 
ments is denied. 


[Prayer for Declaratory Judgment Premature] 


Defendants, State and Vincent, filed cross- 
complaints in their answers in which they 
requested this court to enter a declaratory 
judgment declaring the trust and licensing 
agreements to be valid and not in violation 
of the antitrust laws of the United States. 
Their prayer for a declaratory judgment is 
premature. The trust agreement has not yet 
been executed by all parties and for this 
reason has not yet matured to a point where 
this court has the authority to pass upon its 
legality. Moreover, the court entertains 
grave doubt as to the applicability of the 
Declaratory Judgment Act to this case. The 
prayer of defendants, State and Vincent, 
therefore, for a declaratory judgment, de- 
claring the proposed agreements valid, is 
denied. 

A final judgment will be entered in con- 
formity with this memorandum decision. 


[7 57,633] United States v. Central Supply Association, et al. 
In the United States District Court for the Northern District of Ohio, Eastern Divi- 


sion. No. 16750 Criminal. October 1, 1947. 


Judgments were entered against certain individual defendants upon pleas of nolo 


contendere in an action charging a conspiracy to restrain trade in plumbing supplies. 
Subsequently, the defendants who stood trial were acquitted. A motion by one defendant 
against whom a judgment was entered, to set it aside, and to permit a withdrawal of the 
plea of nolo contendere, the entering of a plea of not guilty, and the return of the fine 
and costs paid, is denied. The plea of nolo contendere, when not entered because of 


force, fear or fraud, is regarded as a compromise, and, as such, a final settlement. 
See the Sherman Act annotations, Vol. 1, J 1630.580. 


[Nature of Action] 


WILKIN, J.: This case came on for hear- 
ing on the motion of John A, Ogren upon 
a stipulation of facts, oral arguments, and 
briefs, for an order setting aside the judg- 
ment entered against the defendant Ogren 
on November 4, 1946 and permitting the 
defendant to withdraw his plea of nolo con- 
tendere and enter a plea of not guilty and 
that the fine and costs paid be returned. 
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[Inconsistent Judgment] 


The motion raises a serious question. It 
presents serious difficulties. If the judg- 
ment against Ogren stands, it is inconsistent 
with the judgment entered against the other 
defendants after hearing the evidence pre- 
sented by the plaintiff. It is especially at 
variance with the court’s judgment regard- 
ing the Manufacturers Clearing House, for 
whom the defendant Ogren acted as officer 
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and agent. A regard for consistency prompts 
a sustaining of the motion. 


[Plea of Nolo Contendere Considerea 
Compromise] 


On the other hand, however, established 
practice and procedure dictate an overruling 
of the motion. The defendant Ogren, after 
conference between his counsel and counsel 
for the Government, by leave of court, 
pleaded nolo contendere, which plea was 
treated ‘‘the same as pleas of guilty for pur- 
poses of said case” and thereupon paid a 
fine in an amount recommended and ap- 
proved by counsel for the Government. 
The defendant could have stood trial or 
could have stood mute, as other defendants 
did. He chose, however, not to contend but 
to pay a fine in an amount less than the 
maximum. For many considerations courts 
have considered judgments in such cases as 
final. Such pleas in such circumstances 
have been considered in the nature of com- 
promises. It affords an instance of what 
some legal philosophers have referred to as 
the “sporting chance” in our system of 
jurisprudence. Having taken the chance, 
courts have been reluctant to permit a with- 
drawal of the plea if it seems that the de- 
fendant knew and understood ‘what was 
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being done and there was no force, fear or 
fraud. It is not claimed by the defendant 
Ogren that there was any fraud or coer- 
cion. 


[Final Settlement] 


The principal cases relied on by the de- 
fendant Ogren can be distinguished from 
this case. In the Rothstein case, 187 Fed. 
268, all the proceedings were void because 
the statute was unconstitutional. In the 
case of United Brotherhood of Carpenters & 
Joiners v. United States, 330 U. S. 395, judg- 
ment on the plea of nolo contendere was re- 
served until after trial. Here the plea was 
entered with the understanding that judg- 
ment would also be entered and fine paid. 
This court is constrained by the judgment 
of the Circuit Court of Appeals of this Cir- 
cuit in the cases of U. S. v. Glidden Co., 78 
F. (2d) 639, and Rocking Valley Ry. Co. v. 
U. S., 210 Fed. 738, to treat the plea in this 
case as a compromise, and as such, a final 
settlement. As stated in the Glidden case 
just cited, to hold otherwise would be “to 
render settlements with the government de- 
lusive and useless.” 


[Decision] 


Motion overruled. 


[7 57,634] Opinion of the Attorney General of Minnesota. . 


Addressed to James M. Clark, Commissioner, Business Research and Development 
by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant Attorney Gen- 


eral, October 20, 1947. 


The inclusion in an advertisement of merchandise by a drug store of an offer to give 
away a new automobile by means of a drawing violates the Minnesota Unfair Trade 
Practices Act, Section 325.04, if done for the purpose or with the effect of injuring com- 


petitors and destroying competition. 


See the Minnesota Unfair Trade Practices Act, Vol. 2, J 8428. 


You have submitted to the Attorney 
General for his consideration these facts: 


[Facts] 


A drug store advertises various of its 
articles of merchandise in a newspaper and 
in the same display offers to give away a 
new automobile. The conditions under 
which the gift is offered are stated in the 
advertisement. No purchase is necessary. 
The public is invited to participate in a 
drawing except minors under 18 years of 
age and employees of the store and their 
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families. A person wishing to participate 
writes his name, address and telephone 
number on a registration card, keeps the 
stub and places the card in a barrel, pro- 
vided at the store. It is not necessary to be 
present at the time that the drawing is 
made to win the automobile. 


[Question] 


You submit the question: 


Does this advertisement violate the stat- 
ute, M.S. A., Sec. 325.04? 
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[Opinion] 
It is my opinion that the statute is vio- 
lated if the advertisement is published for 
the purpose or with the effect of injuring 


competitors and destroying competition. 
The purpose or effect is the gist of the 
offense. 


[1 57,635] International Salt Company, Incorporated v. United States. 
No. 46. November 10, 1947. 


The District Court gave summary judgment for the government in a suit to enjoin 
defendant from carrying out agreements whereby it leased its patented salt machines on 
condition that lessees buy salt for use in the machines exclusively from lessor. On appeal, 
the defendant contends that summary judgment was unauthorized because it precluded 
trial of alleged issues of fact as to whether the restraint was unreasonable within the 
Sherman Act or substantially lessened competition or tended to create a monopoly in 


In the United States Supreme Court. 


salt within the Clayton Act. 


It is held that the admitted facts left no genuine issue. 


The 


exclusion of competitors from a substantial market is unreasonable per se. 


A proyision of the contract that if any competitor offered salt of equal grade at a 
lower price, the lessee should be free to buy in the open market, unless the defendant 
would furnish the sale at an equal price does not save the contract from unreasonableness 


or from tendency to monopoly. 


A provision of the contract which limits the use of salt not in terms of quality but in 


terms of a particular vendor is an unreasonable restriction. 


Rules for the use of leased 


machinery must not be disguised restraints of free competition, though they may set 
reasonable standards which all suppliers must meet. 


A provision of the decree which requires defendant to lease its machines on non- 
discriminatory terms and conditions is upheld. The District Court has retained juris- 
diction for the purpose of enabling the parties to apply for modification of the decree. 
Lowering of prices in good faith to meet competition is permissible. 


The dissenting opinion states that the requirement of leasing on non-discriminatory 
terms should be eliminated from the decree because the finding of illegality of the tying 
provisions does not support a prohibition of price discrimination. 


See the Sherman Act annotations, Vol. 1, { 1270.401. 


Affirming the decision of the United States District Court for the Southern District 
of New York, reported at ’44-’47 Court Decisions Supp. {] 57,510. 


[Nature of Action] 


Mr. Justice Jackson delivered the opin- 
ion of the Court. 


The Government brought this civil action 
to enjoin the International Salt Company, 
appellant here, from carrying out provisions 
of the leases of its patented machines to the 
effect that lessces would use therein only 
International’s salt products. The restric- 
tion is alleged to violate $1 of the Sherman 
Act,? and §3 of the Clayton Act.? Upon 
appellant’s answer and admissions of fact, 
the Government moved for summary judg- 
ment under Rule 56 of the Rules of Civil 
Procedure, upon the ground that no issue 
as to a material fact was presented and 
that, on the admissions, judgment followed 


126 Stat. 209n sie lon ie. eset. 
228 Stat. 730, § 3,15 U.S.C. § 14. 
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as matter of law. Neither party submitted 
affidavits. Judgment was granted * and ap- 
peal was taken directly to this Court.’ 


[Facts] 


It was established by pleadings or ad- 
missions that the International Salt Com- 
pany is engaged in interstate commerce in 
salt, of which it is the country’s largest 
producer for industrial uses. It also owns 
patents on two machines for utilization of 
salt products. One, the “Lixator,” dissolves 
rock salt into a brine used in various indus- 
trial processes. The other, the “Saltomat,” 
injects salt, in tablet form, into canned 
products during the canning process. The 
principal distribution of each of these ma- 


S Greak. Dy o02s 
4 Probable jurisdiction noted April 28, 1947. 
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chines is under leases which, among other 
things, require the lessees to purchase from 
appellant all unpatented salt and salt tablets 
consumed in the leased machines. 
Appellant had outstanding 790 leases of 
an equal number of ‘“Lixators,” all of which 
leases were on appellant’s standard form 
containing the tying clause* and other stand- 
ard provisions; of 50 other leases which 
somewhat varied the terms, all but 4 con- 
tained the tying clause. It also had in effect 
73 leases of 96 “Saltomats,” all containing 
the restrictive clause. In 1944, appellant 
sold approximately 119,000 tons of salt, for 
about $500,000, for use in these machines. 
The appellant’s patents confer a limited 
monopoly of the invention they reward. 
From them appellant derives a right to 
restrain others from making, vending or 
using the patented machines. But the pat- 
ents confer no right to restrain use of, or 
trade in, unpatented salt. By contracting to 
close this market for salt against compe: 
tition, International has engaged in a re- 
straint of trade for which its patents afford 
no immunity from the anti-trust laws. 
Morton Salt Co. v. G. S. Suppiger Co., 314 
U. S. 488; Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661; Mercoid Corp. 
v. Minneapolis- Honeywell Co., 320 U. S. 680. 
Appellant contends, however, that sum- 
mary judgment was unauthorized because it 
precluded trial of alleged issues of fact as 
to whether the restraint was unreasonable 


5 “Tt is further mutually agreed that the said 
Lixate Process Dissolver shall be installed by 
and at the expense of said Lessee and shall be 
maintained and kept in repair during the term 
of this lease by and at the expense of said 
Lessee; that the said Lixate Process Dissolver 
shall be used for dissolving and converting into 
brine only those grades of rock salt purchased 
by the Lessee from the Lessor at prices and 
upon terms and conditions hereafter agreed 
upon, provided: 

“Tf at any time during the term of this lease 
a general reduction in price of grade of salt 
suitable for use in the said Lixate Process Dis- 
solver shall be made, said Lessee shall give said 
Lessor an opportunity to provide a competitive 
grade of salt at any such competitive price 
quoted, and in case said Lessor shall fail or be 
unable to do so, said Lessee, upon continued 
payments of the rental herein agreed upon, shall 
have the privilege of continued use of the said 
equipment with salt purchased in the open mar- 
ket, until such time as said Lessor shall furnish 
a suitable grade of salt at the said competitive 
price.’’ 

It further provides as follows: 

‘“‘Should said Lessee fail to pay promptly the 
aforesaid rental, or shall at any time discontinue 
purchasing its requirement of salt from said 
Lessor, or otherwise breach any of the terms 
and conditions of this lease, said Lessor shall 
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within the Sherman Act or substantially 
lessened competition or tended to create a 
monopoly in salt within the Clayton Act. 
We think the admitted facts left no genuine 
issue. Not only is price-fixing unreasonable, 
per se, United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150; United States v. Trenton 
Potteries Co., 273 U. S. 392, but also it is 
unreasonable, per se, to foreclose competi- 
tors from any substantial market. Fashion 
Originators Guild v. Federal Trade Com- 
mission, 114 F. 2d 80, affirmed, 312 U. S. 
457. The volume of business affected by 
these contracts cannot be said to be insignifi- 
cant or insubstantial and the tendency of 
the arrangement to accomplishment of 
monopoly seems obvious. Under the law, 
agreements are forbidden which “tend to 
create a monopoly,” and it is immaterial 
that the tendency is a creeping one rather 
than one that proceeds at full gallop; nor 
does the law await arrival at the goal be- 
fore condemning the direction of the move- 
ment. 

Appellant contends, however, that the 
“Lixator’ contracts are saved from un- 
reasonableness and from the tendency to 
monopoly because they provided that if any 
competitor offered salt of equal grade at a 
lower price, the lessee should be free to buy 
in the open market, unless appellant would 
furnish the salt at an equal price; and the 
“Saltomat” agreements provided that the 
lessee was entitled to the benefit of any 


have the right, upon 30 days’ written notice of 
intention to do so, to remove the said Lixate 
Process Dissolver from the possession of said 
Lessee.”’ 

6 “Tt is further mutually agreed that the said 
Salt Tablet Depositor(s) shall be installed and 
maintained in good condition during the term 
of this lease; that the said Salt Tablet Deposi- 
tor(s) shall be used only in conjunction with 
Salt Tablets sold or manufactured by the Les- 
sor, and that the Lessee shall purchase from the 
Lessor, or its agent, Salt Tablets for use in the 
Salt Tablet Depositor(s) at prices and upon 
terms and conditions hereinafter agreed upon, 
Provided: If, at any time during the term of 
this lease, a general reduction in Lessor’s price 
of Salt Tablets suitable for use in the Deposi- 
tor(s) shall be made, said Lessor shall provide 
said Lessee with Salt Tablets at a like price.’’ 

The lease further provides: 

should Lessee fail to pay promptly 
the aforesaid rental, or at any time discontinue 
purchasing its requirements of Salt Tablets for 
said Salt Tablet Depositor(s) from said Lessor, 
or its agent, or otherwise breach any of the 
terms and conditions of this lease, said Lessor 
shall have the right, upon 10 days’ written notice 
of intention to do so, to remove the said Salt 
Tablet Depositor(s) from the premises and/or 
possession of said Lessee.’’ 
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general price reduction in lessor’s salt 
tablets. The “Lixator” provision does, of 
course, afford a measure of protection to 
the lessee, but it does not avoid the stifling 
effect of the agreement on competition. 
The appellant had at all times a priority on 
the business at equal prices. A competitor 
would have to undercut appellant’s price 
to have any hope of capturing the market, 
while appellant could hold that market by 
merely meeting competition. We do not 
think this concession relieves the: contract 
of being a restraint of trade, albeit a less 
harsh one than would result in the absence 
of such a provision. The “Saltomat” pro- 
vision obviously has no effect of legal sig- 
nificance since it gives the lessee nothing 
more than a right to buy appellant’s salt 
tablets at appellant’s going price. All pur- 
chases must in any event be of appellant’s 
product. 

Appellant also urges that since under the 
leases it remained under an obligation to 
repair and maintain the machines, it was 
reasonable to confine their use to its own 
salt because its high quality assured satis- 
factory functioning and low maintenance 
cost. The appellant’s rock salt is alleged 
to have an average sodium chloride content 
of 98.2%. Rock salt of other producers, it 
is said, “does not run consistent in sodium 
chloride content and in many instances runs 
as low as 95% of sodium chloride.” This 
greater percentage of insoluble impurities 
allegedly disturbs the functioning of the 
“Vixator” machine. A somewhat similar 
claim is pleaded as to the “Saltomat.” 

Of course, a lessor may impose on a 
lessee reasonable restrictions designed in 


7 Defendant International Salt is directed to 


offer to lease or sell or license the use of the 
Lixator or Saltomat machines, or any other 
machine which is then being or about to be 
offered or shall have been offered by such de- 
fendant in the United States embodying inven- 
tions covered by any of the patents referred to 
in paragraph II hereof, to any applicant on non- 
discriminatory terms and conditions; provided 
that 

(a) A machine or machines is or are available 
for such purposes and 

(b) Defendant shall not be required to make 
such offer unless it is offering, about to offer, 
or has offered such machines for lease or sale or 
license within the United States and at any time 
the defendant may discontinue the business of 
renting or selling or licensing the use of such 
machines; and 

(c) Such sale or lease or license is not re- 
quired to be made without cash payment or se- 
curity to any person not having proper credit 
rating, and 

(d) The rental or sale price or license royalty 
may differ as to different types and sizes of ma- 
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good faith to minimize maintenance burdens 
and to assure satisfactory operation. We 
may assume, as matter of argument, that 
if the “Lixator’ functions best on rock 
salt of average sodium chloride content of 
98.2%, the lessee might be required to use 
only salt meeting such a specification of 
quality. But it is not pleaded, nor is it 
argued, that the machine is allergic to salt 
of equal quality produced by anyone except 
International. If others cannot produce 
salt equal to reasonable specifications for 
machine use, it is one thing; but it is ad- 
mitted that, at times, at least, competitors 
do offer such a product. They are, how- 
ever, shut out of the market by a provision 
that limits it, not in terms of quality, but 
in terms of a particular vendor. Rules for 
use of leased machinery must not be dis- 
guised restraints of free competition, though 
they may set reasonable standards which 
all suppliers must meet. Cf. International 
Business Machines Corp. v. United States, 298 
UWS? 13H. 

Appellant urges other objections to the 
summary judgment. The tying clause has 
not been insisted upon in all leases, nor 
has it always been enforced when it was 
included. But these facts do not justify the 
general use of the restriction which has 
been admitted here. 

The appellant also strongly objects to the 
provisions of the sixth paragraph of the 
decree." Appellant denies the necessity for 
such provision and it is true that the record 
discloses no threat to discriminate after the 
judgment of the Court is pronounced. It 
also suggests that we modify the judgment 
to accept a proposed alternative provision ° 


chines and from time to time so long as the 


rental or sale price or royalty at any one time 
is uniform as to each size or type of machine. 
The terms of this paragraph shall apply to all 
future contracts and modifications of existing 
contracts. Any person with whom defendant 
International Salt now has a lease agreement 
relating to the Lixator or Saltomat machines 
may elect to retain his rights under the existing 
lease or to enter into a lease or sale or license 
contract with defendant International Salt in 
accordance with the provisions of this para- 
graph. 

8 Defendant would be enjoined ‘‘from refusing 
to sell, lease or license the use of any such ma- 
chine to any person, firm or corporation, or 
from discriminating in the terms of any con- 
tract of sale, lease or license of any such ma- 
chine with any person, firm or corporation, 
against the prospective buyer, lessee or licensee 
on the ground that he has used or dealt in, or 
intends or proposes to use or deal in, salt not 
manufactured or sold by the defendant Inter- 
national Salt.’’ 
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similar to one it says it urged upon the 
District Court, which rejected it, The rec- 
ord does not show what proceedings were 
had between rendering of the court’s opin- 
ion and signing of the decree. 


The specific ground of objection raised 
by appellant to paragraph sixth is that 
International may find it necessary in some 
sections of the country to reduce the rental 
rates of the machines in order that its ma- 
chines may compete with those of others. 
Of course, the Clayton Act itself? permits 
one charged with price discrimination to 
show that he lowered his price in good faith 
to meet competition. Obviously, the Dis- 
trict Court was not intending to prevent 
competition or to disable the appellant from 
meeting or offering it. The Government, 
too, says it would not oppose permitting 
a lower price to meet, in good faith, the 
equally low price of a competitor if the 
need arose. 


The short of the contention is that since 
the company never has threatened to violate 
any decree entered in this case to restrain 
future use of the illegal leases, it feels that 
the provision invalidating the objectionable 
leases should end the matter and that, as 
to any additional provisions, appellant is 
entitled to stand before the court in the 
same position as one who has never violated 
the law at all—that the injunction should 
go no farther than the violation or threat 
of violation. We cannot agree that the 
consequences of proved violations are so 
limited. The fact is established that the 
appellant already has wedged itself into this 
salt market by methods forbidden by law. 
The District Court is not obliged to assume, 
contrary to common experience, that a vio- 
lator of the antitrust laws will relinquish 
the fruits of his violation more completely 
than the court requires him to do. And 
advantages already in hand may be held 
by methods more subtle and informed, and 
more difficult to prove, than those which, 
in the first place, win a market. When the 
purpose to restrain trade appears from a 
clear violation of law, it is not necessary 
that all of the untraveled roads to that end 
be left open and that only the worn one be 
closed. The usual ways to the prohibited 
goal may be blocked against the proven 


® 38 Stat. 730, 49 Stat. 1526, 15 U. S. C. § 13b. 

70'That court is authorized, but not required, 
to call upon the Federal Trade Commission to 
assist in framing decrees in antitrust cases. 
§ 7, Federal Trade Commission Act, 38 Stat. 722. 
This would seem unnecessary if Congress in- 
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transgressor and the burden put upon him 
to bring any proper claims for relief to the 
court’s attention. And it is desirable, in the 
interests of the court and of both litigants, 
that the decree be as specific as possible, 
not only in the core of its relief, but in its 
outward limits, so that parties may know 
their duties and unintended contempts may 
not occur. 

The framing of decrees should take place 
in the District rather than in Appellate 
Courts.” They are invested with large dis- 
cretion to model their judgments to fit the 
exigencies of the particular case. United 
States v. Crescent Amusement Co., 323 U. S. 
173, 185; Umted States v. National Lead Co., 
— U. S. —. In an equity suit, the end to 
be served is not punishment of past trans- 
gression, nor is it merely to end specific 
illegal practices. A public interest served by 
such civil suits is that they effectively pry 
open to competition a market that has been 
closed by defendants’ illegal restraints. If 
this decree accomplishes less than that, the 
Government has won a lawsuit and lost a 
cause. 


The District Court has retained juris- 
diction, by the terms of its judgment, for 
the purpose of “enabling any of the parties 
to apply to the court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of the judgment” and 
“for the amendment, modification or termi- 
nation of any of its provisions. ...”’ We 
think it would not be good judicial adminis- 
tration to strike paragraph VI from the 
judgment to meet a hypothetical situation 
when the District Court has purposely left 
the way open to remedy any such situations 
if and when the need arises. The factual 
basis of the claim for modification should 
appear in evidentiary form before the Dis- 
trict Court rather than in the argumentative 
form in which it is before us. Nor are we 
impressed that this will require a multitude 
of separate applications. Once the concrete 
problem is before the District Court it will 
no doubt be able to fashion a provision that 
will avoid repetitious applications which 
would be as vexatious to the Court as to 
the litigants. We leave the appellant to 
proper application to the court below and 


tended a simple prohibition of the particular 
practice proved before the court. It indicates 
the Congress has intendéd decrees to deal with 
the future economic eondition of the enterprise 
as well as past violations. 


Copyright 1947, Commerce Clearing House, Inc. 


11-13-47 
Report 122 


deny the relief here, upon the present state 
of the record, without prejudice. 


Judgment affirmed. 


Mr, Justice FRANKFURTER, with whom 
Mr. Justice REED and Mr. Justice Burton 
join, dissenting in part. 


Agreeing wholeheattedly with the Court’s 
opinion on the main issue, I am left un- 
persuaded by its justification for retaining 
Paragraph VI’ in the judgment. 


Inasmuch as the holder of patents on 
machines is not obliged to dispose of them 
to all comers or to do so at a uniform price, 
Paragraph VI in and of itself undoubtedly 
deprives appellant of a legal right. It is 
not merely a theoretical right. Practical 
considerations may make it important for 
appellant to act upon its legal right not to 
have a uniform price for all its customers. 
It was conceded at the bar that competition 
may require this. No doubt, when a court 
condemns practices as violative of the Sher- 
man Law and the Clayton Act, it has the 
duty so to fashion its decree as to put an 
effective stop to that which is condemned. 
But the law also respects the wisdom of 
not burning even part of a house in order 
to roast a pig. Ordinarily, therefore, when 
acts are found to have been done in viola- 
tion of antitrust legislation, restraint of such 
acts in the future is the adequate relief. See 
New York, New Haven & Hartford R. Co. 
v. Interstate Commerce Commission, 200 U. S. 
361, 404; Standard Oil Co. v. United States, 
221 U.S. 1, 77; Labor Board v. Express Pub- 
lishing Company, 312 U. S. 426, 435-37. Re- 
flecting the dictates of fairness, equity does 
not put under ban that which is intrinsically 
legitimate unless for all practical purposes 
it is tied with the illegitimate, or the cir- 
cumstances of the case makes it reasonable 
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to assume that pursuit of what is legitimate 


would be a cover for doing what is for- 
bidden. 


The Government argues, in effect, that 
to compel appellant to observe uniformity 
of price for its machines removes any temp- 
tation for more favorable treatment of a 
customer who buys its salt. But that is 
precisely the aim of the main decree—it 
prohibits extension of the patent for the 
machines by requiring as a condition of its 
acquisition the purchase of non-patented 
salt. The presupposition of Paragraph VI 
is that the appellant will disobey that which 
the court explicitly forbids, so that the with- 
drawal of an otherwise legal right to fix 
the purchase price of patented machines is 
employed as a precautionary screw to hold 
the appellant down from disobeying the 
court’s decree. Surely a court of equity 
ought not to add to its prohibition of the 
illicit a prohibition of the licit unless the 
two are practically intertwined or there is 
some ground for believing that the licit will 
surreptitiously be misused in order to ac- 
complish the illicit. There should be no 
such prohibition merely as a re-enforcement 
of the appropriate presupposition that a 
litigant, not shown to have been recalcitrant 
or underhanded, will obey the court’s de- 
cree. If he does, the power of contempt 
is there to enforce obedience. It is sug- 
gested that if the presupposition of obedi- 
ence is to be entertained it is unnecessary 
to enjoin even illegal conduct. But, surely, 
it is one thing to decree prohibition of con- 
duct found to be illegal and a wholly dif- 
ferent thing to add thereto the prohibition 
of that which is otherwise legal on the 
theory that thereby any temptation to per- 
sist in the forbidden illegality is removed. 

Upon the record before us there is nothing 
to suggest that the appellant is likely to 


1 Defendant International Salt is directed to 
offer to lease or sell or license the use of the 
Lixator or Saltomat Machines, or any other ma- 
chine which is then being or about to be offered 
or shall have been offered by such defendant in 
the United States embodying inventions covered 
by any of the patents referred to in paragraph 
II hereof, to any applicant on non-discrimina- 
tory terms and conditions; provided that 

(a) A machine or machines is or are available 
for such purposes and 

(b) Defendant shall not be required to make 
such offer unless it is offering, about to offer, or 
has offered such machines for lease or sale or 
license within the United States and at any time 
the defendant may discontinue the business of 
renting or selling or licensing the use of such 
machines; and 
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(c) Such sale or lease or license is not re- 
quired to be made without cash payment or 
security to any person not having proper credit 
rating, and 

(d) The rental or sale price or license royalty 
may differ as to different types and sizes of ma- 
chines and from time to time so long as the 
rental or sale price or royalty at any one time 
is uniform as to each size or type of machine. 
The terms of this paragraph shall apply to all 
future contracts and modifications of existing 
contracts. Any person with whom defendant In- 
ternational Salt now has a lease agreement re- 
lating to the Lixator or Saltomat machines may 
elect to retain his rights under the existing lease 
or to enter into a lease or sale or license con- 
tract with defendant International Salt in ac- 
cordance with the provisions of this paragraph. 
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disobey the decree not only of the District 
Court against a continuance of illegal leases, 
but what in effect, upon affirmance, becomes 
a decree of this Court. It must be remem- 
bered that the Government saw fit to move 
for judgment on the pleadings. It thereby 
raised a pure legal question as to the validity 
of the leases on their face. The Government 
chose not to try to lay bare, as is often 
done in Sherman Law cases, fair and unfair 
practices inextricably blended. In such a 
situation the lawful has to fall with the un- 
lawful. Having invited judgment on the 
bare bones of the pleadings which merely 
raise the validity of the tying clauses, the 
Government is not entitled to remedies which 
go beyond the justification of the pleadings. 
The Government ought not to have it both 
ways. The Government is not entitled to 
a provision in the decree which can be justi- 
fied only on some indication in the record, 
of which here there is none, that appellant’s 
past shows a devious temper which needs 
to be hobbled by withdrawing a conceded 
legal right. 

In comparable situations, where orders of 
the Federal Trade Commission come here 
for review, this Court has sought to protect 
otherwise legitimate rights even where a 
business has indulged in unfair methods of 
competition. The Commission is not au- 
thorized to make its order needlessly de- 
structive. The baby is not to be thrown 
out with the bath. See Federal Trade Com- 
mission v. Royal Milling Co., 288 U. S. 212, 
and Jacob Siegel Co. v. Federal Trade Com- 
mussion, 327 U. S. 608. Accordingly, if this 
were a review of an order of the Federal 
‘Trade Commission, I should remit the order 
for appropriate reconsideration by the Com- 
mission, Since this is a review of a lower 
federal court and the record presumably 
presents to us all that was before the Dis- 


Court Decisions 
Ox’O-Gas Co. v. FTC 


11-13-47 
Report 122 


trict Court in support of Paragraph VI, we 
could dispose of the matter here. 

But the molding of decrees in Sherman 
Law cases is normally the business of dis- 
trict courts. They have a scope of discre- 
tion which should not unduly pe cut off 
by a recasting of the decree on appeal here. 
(It is worth noting that the availability of 
the Federal Trade Commission in the role 
of a master in chancery to help mold de- 
crees in suits under the anti-trust statutes 
apparently does not apply to a suit like 
the present, where judgment was asked on 
the pleadings and no testimony was taken. 
See §7 of the Federal Trade Commission 
At 938 Stati L722 el 5 MUS sn Caen Ave) 
And so I would remand the case to the 
District Court. It has been suggested that 
Paragraph VI is merely a roundabout way 
of saying that the appellant should not dis- 
criminate in the price of its patented ma- 
chines in favor of a purchaser of its salt. 
If such was the intention of Paragraph VI, 
the District Court will want to convey such 
meaning less ambiguously.” 

As the paragraph stands, I do not see 
how any lawyer would advise that the ap- 
pellant could vary its prices among cus- 
tomers in different localities for a legitimate 
reason without each time going to the Dis- 
trict Court for a modification of the decree. 
That is not a burden which, on this record, 
ought to be placed on the appellant. The 
undue sting of Paragraph VI is not saved 
by the fact that it is ‘specific.’ Of course 
it is in the interest of courts and of litigants 
tHat the terms of a decree be as specific 
as possible. But the desideratum of ex- 
plicitness does not dispense with the require- 
ment that remedies be appropriate to the 
condemned illegality. It does not draw the 
sting of undue prohibition of lawful conduct 
to make the prohibition specific. 


[7 57,636] Ox’O-Gas Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


September 9, 1947. 


No. 19750. 


Stipulation to dismiss petition for review. 


On January 25, 1945, the Commission issued a cease and desist order prohibiting 
misrepresentation as to the properties and efficiency of a gasoline additive against a 


2 See the clause which the appellant proposed 
to the District Court, enjoining it ‘‘from refus- 
ing to sell, lease or license the use of any such 
machine to any person, firm or corporation, or 
from discriminating in the terms of any contract 
of sale, lease or license of any such machine 
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with any person, firm or corporation, against 

the prospective buyer, lessee or licensee on the 
ground that he has used or dealt in, or intends 

or proposes to use or deal in, salt not manufac. 

ae or sold by the defendant International 
ater 
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company engaged in the sale of such product. On March 24, 1945, a petition to review 
this order was filed. On July 6, 1945, this order to cease and desist was vacated and 
set aside. In the same proceeding, on August 19, 1947, the complaint was dismissed. 
Upon agreement by the parties involved, the petition for review, filed March 24, 1945, 
is dismissed. 


See Federal Trade Commission Act annotations, Vol. 2, [ 6125.524, 6620.027, 6630.56. 


Dismissing petition to review Federal Trade Commission cease and desist order in 


Dkt. 5040, 


For petitioner: Hoxie and Faithful, New York, N. Y. 
For respondent: Walter B. Wooden, Washington, D. C. 


Betore PRANK oe) si Sao. fe 


Stipulation to Dismiss Petition 
to Review 


WHEREAS, the above named petitioner 
did on March 24, 1945, file with this Court 
a petition to review an order to cease and 
desist entered by the above named respond- 
ent on January 23, 1945, 


AND WHEREAS, the said respondent, 
the Federal ‘Trade Commission, did on July 
6, 1945, vacate and set aside said order to 


cease and desist and did on August 19, 1947, 
dismiss the complaint in the same proceed- 
ing in which said order to cease and desist 
was entered, 


NOW THEREFORE, it is hereby stipu- 
lated and agreed by and between the parties 
to the above entitled action by and through 
their respective attorneys that the Court 
may without further notice dismiss said 
petition to review filed as aforesaid on 
March 24, 1945. 


{7 57,637] Allen Bradley Company, et al., Plaintiffs-Appellees v. Local Union No, 3, 
International Brotherhood of Electrical Workers, et al., Defendant-Appellant. 
‘ 


In the United States Circuit Court of Appeals for the Second Circuit. October Term, 


1947, No. 20687. November 6, 1947. 


On Appeal from the District Court of the United States for the Southern District 


of New York. 


Labor unions violate the Sherman Act where they act in concert with non-labor 


groups to restrain trade, but where they do not combine with non-labor groups, they 
may engage in all concerted activities protected by the Norris-LaGuardia Act. Hence 
the District Court’s decree prohibiting concerted action on the part of a labor union 
must restrict such action only when it is “carried on in combination and conspiracy with 


non-labor groups.” 


See the Sherman Act annotations, Vol. 1, § 1280.101. 


Amending decree pursuant to mandate of United States Supreme Ccurt in {[ 57,386. 
Harold Stern, New York, New York (George Rosling, Brooklyn, New York, on 


the brief), for Defendants-Appellants. 


Walter Gordon Merritt (McLanahan, Merrit & Ingraham and Hyler Connell, on the 
brief), New York, New York, for Plaintiffs-Appcllees. 


Before Aucustus N. HAnp, Crark and FRANK, Circuit Judges. 


Action by Allen Bradley Company and 
ten other companies manufacturing electri- 
cal equipment against Local Union No. 3, 
International Brotherhood of Electrical 
Workers, and six named persons individu- 
ally and as officers or agents of the union, 
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for an injunction and a declaratory judg- 
ment of illegality of certain alleged unton 
activities, From a final judgment for the 
plaintiffs pursuant to the mandate of the 
Supreme Court of the United States, 325 
U. S. 797, the defendants appeal. Modified. 
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[Background of Case] 


Ciark, C. J.: This appeal brings up for 
review the action taken by the district court 
in compliance with the mandate of the 
Supreme Court of the United States on 
remand of this case to it. The suit as orig- 
inally brought to the district court was one 
seeking a declaratory judgment and an in- 
junction against various activities of the 
defendant union and its officers as consti- 
tuting a conspiracy in restraint of trade 
contrary to the Sherman Anti-Trust Act, 
15 U. S. C. A. §1, et seq. The case was 
referred to a master, who filed his report 
containing extensive findings of fact and 
conclusions of law favorable to the plain- 
tiffs contention. D. C., 41 F. Supp. 727. 
Thereafter the district court confirmed the 
master’s report, with some limited altera- 
tions and additions, and granted the judg- 
ment and injunction. D. C., 51 F. Supp. 36. 
On appeal, this Court was in agreement 
that the injunction was too broad, since it 
prohibited many legitimate union activities. 
On the further important issue as to the 
effect of activities committed by the union 
officers in combination with various non- 
union manufacturers and contractors of 
electrical equipment in the New York City 
area to boycott the products of non-local 
manufacturers, such as thetplaintiffs, a ma- 
jority of this court, Judge Swan dissenting, 
held that the attempted distinction between 
acts as legal when done by the union alone, 
and illegal when done in co-operation with 
the employers, was too vague and shadowy 
to be upheld under the then prevailing prec- 
edents of the Supreme Court. Accordingly 
we reversed the judgment and ordered 
the action dismissed. 2 Cir., 145 F. (2d) 
215. The Supreme Court, however, reversed 
our holding, deciding that acts by business 
men which otherwise would violate the Sher- 
man Act still did so, notwithstanding the 
shield of union co-operation, and that an 
otherwise illegal conspiracy did not become 
legal when aided and abetted by a union. 
The Court explicitly agreed with our view 
that the injunction improperly prohibited 
legitimate, as well as illegal, union activities. 
Accordingly upon reversal of our judgment 
the Court ordered the cause “remanded to the 
district court for modification and clarifica- 
tion of the judgment and injunction, con- 
sistent with this opinion.” 325 U. S. 797, 
812, 813. 


1 Italics supplied. 
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[Amendment of Decree by District Court] 


Upon remand the district court, after 
receiving and considering proposed drafts 
from both plaintiffs and defendants, en- 
tered the judgment and injunction here in 
question. It felt it had no power to change 
the details of the findings of fact, 374 in 
number, which were included in the former 
judgment, but did modify the conclusions 
of law, the declaratory judgment, the order 
for the injunction, and the writ of injunc- 
tion itself, Thus of the 128 pages of the 
printed judgment and injunction, it changed 
only the last 14 pages. The changes made 
were by way of amendment, not redraft, 
of the former provisions, substantially by 
the addition of general language stating 
that the activities of the union as set forth 
in the detailed findings were illegal when 
done in combination and conspiracy with 
non-labor contractors and manufacturers 
“to control prices and markets for such 
equipment by stifling competition for the 
benefit of both the defendants and such 
contractors and manufacturers.” Such ex- 
pressions as “that the activities of the de- 
fendants, as hereinbefore set forth,’ to the 
extent that they are carried on in combina- 
tion and conspiracy with non-labor groups, 
* * * were, and are, illegal” still carry the 
detailed findings over into the judgment and 
injunction, 


[Character of Decree] 


In attacking the present judgment, de- 
fendants again present the draft they offered 
to the trial court as the most appropriate 
means of carrying out the mandate of the 
Supreme Court. Before considering their 
contentions in some detail we thing it ap- 
propriate to say that the judgment appealed 
from does not follow the form which we 
should adopt as preferable, were we acting 
as a court of first instance. In our previous 
decision we criticized the inclusion in the 
judgment of the lengthy, verbose, and re- 
petitive findings, many of which are now 
irrelevant because of the changed concep- 
tions of the Anti-Trust Law occurring dur- 
ing the protracted hearings in the case. 
We still feel that better practice would 
relegate these lengthy findings, as well as 
the conclusions of law, to a separate docu- 
ment not formally a part of the judgment 
proper, and that it would also restrict the 
judgment to a concise recital of the pro- 
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hibited acts without lengthy repetitive detail 
intermingled by reference with facts else- 
where stated. As it stands, defendants, even 
when engaged in legitimate union activities, 
are likely to provoke the flinging at them, 
in literal truth, of a whole book of federal 
prohibitions contained in pages of abstract 
and technical legal detail. Under the cir- 
cumstances, separating the licit from the 
illicit seems a heavy task for the workers 
and union officials, against whom the court’s 
command is directed. Nevertheless, in view 
of the district court’s large measure of dis- 
cretion as to the wording of its decrees, 
Linde Air Products Co. v. Morse Dry Dock 
& Repair Co., 2 Cir., 246 F. 834, 836, as 
well as the defendants’ own adoption of this 
type of judgment in their draft, and the 
intermediate nature of our own rulings as 
this case journeys again to the Supreme 
Court for final adjudication, we think it 
would serve no good purpose for us here to 
go outside the issues presented by the 
drafts considered below. 


[Union’s Proposed Amendments] 


The first of the defendants’ proposals is 
that some 230 or more of the 354 findings 
of fact be omitted, as relating only to per- 
missible combinations of labor officials and 
as having no relevance to a combination of 
labor and non-labor elements. We are clear, 
however, that these unchallenged findings 
of fact cannot now be substantially revised 
through the process of selection and omis- 
sion. Whatever their present value or rele- 
vance, they are the findings upon which 
decision in this action now turns. We think 
they must stand as such and their relevance 
evaluated not by revision through omission, 
but by the explicit terms of the declaratory 
judgment and the injunction. Moreover, 
any danger of misunderstanding will be 
avoided, we believe, by the modifications 
and additions ordered hereinafter. This con- 
tention we therefore overrule. 

Defendants next seek a revision of the 
conclusions of law set forth in the master’s 
report and the district court’s judgment. 
Actually the court did revise its conclusions 
and reduce their number. Here, too, we 
think clarity would have been promoted, 
and the danger of confusion by repetition 
avoided, had the conclusions covered only 
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the court’s jurisdiction and the further gen- 
eral statement that defendants had violated 
the Anti-Trust Act and plaintiffs were en- 
titled to the remedies, all as thereinafter 
stated and provided. But here, too, under 
the circumstances we feel compelled to 
follow the mold fashioned below. Since, 
however, these conclusions control not only 
the declaratory judgment, but also the order 
for the injunction, and the writ of injunc- 
tion itself, we think their terms can be 
better settled in the sharper perspective 
afforded by these latter provisions, and 
most directly in the court’s order for the 
injunction. 

Here the controversy centers most sharply 
about the clause quoted above, which de- 
fines the nature of the combination and 
conspiracy by the union with non-labor 
groups. Following the plaintiffs’ draft, the 
court has defined it as one “to control 
prices and markets for such equipment by 
stifling competition for the benefit of both 
the defendants and such contractors and 
manufacturers.” Instead of this the de- 
fendants offer “to fix prices and divide up 
the market for electrical equipment and 
materials for the benefit of said non-labor 
groups.” We doubt if many readers would 
find substantial difference in the intent, 
purpose, and meaning of these two expres- 
sions, Referring particularly to the first 
difference, while it is true that the Supreme 
Court employed the language used by de- 
fendants, it also made general reference to 
“price and market control.” 325 U. S. 797, 
800, 808, 810. If, as apparently the parties 
assume, the plaintiffs’ version has a more 
inclusive meaning, it should be used, as that 
appears to be the general intent of the 
Court. As to the second difference, we 
think that the rather academic quibbling 
over whose is the benefit misses the real 
thought which the Supreme Court ex- 
pressed when it condemned the actions of 
the union in endeavoring to “aid and abet 
business men who are violating the Act.” 
325 U. S. 807, and see also 801, 808, 810, 
820, 821.2 In view of the detailed prohibi- 
tions of specific overt acts which immedi- 
atelv follow, no further characterization 
seems really needed; perhaps, however, the 
idea may be expressed with some further 
appropriate emphasis by substituting these 


2 The Court assumed that ‘‘standing alone’ a 
bargaining agreement between the union and 
the employers in which the latter agreed not to 
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buy goods manufactured by companies which 
did not employ members of the union would not 
violate the Sherman Act. 325 U. S. 809. 
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words: “in aid and furtherance of the 
combination and conspiracy herein defined.” 


Since defendants do not object to, but 
actually incorporate in their draft, the ex- 
tensive definition of prohibited overt acts 
found in subdivisions (a) to (j), inclusive, 
of this paragraph, we have no occasion to 
revise their form.’ In addition, defendants 
urge inclusion of a provision that the in- 
junction shall not reach union activities 
when not in combination with non-labor 
groups as prohibited. We think this is a 
necessary statement, particularly in view 
of the presence in the judgment of the 
extensive findings going beyond these ille- 
gal activities. 


[Amendments Ordered by Court] 


With the changes thus provided for, and 
repeated in other parts of the entire docu- 
ment where appropriate, we think the judg- 
ment will carry out the mandate of the Su- 
preme Court as nearly in accordance with 
the desires of the parties as is possible 
under the circumstances. We now sum- 
marize the modifications we order. 


Paragraph 2 of the formal order and 
judgment (as distinguished from the find- 
ings of fact and conclusions of law) shall 
read as follows: 


“2. The Court hereby declares that the 
activities of the defendants, of the form 
and kind stated in subdivisions (a) to 
(j), inclusive, of Paragraph 3 hereof, to 
the extent that they are carried on in 
combination and conspiracy with non- 
labor groups, consisting of electrical con- 
tractors and manufacturers of electrical 
equipment in the Greater New York City 
area, to control prices and markets for 
such equipment by stiflng competition in 
aid and furtherance of the combination 
and conspiracy herein defined, and being 
done down to the date of the conclusion 
of the taking of testimony herein before 


3 As illustrative of the others we quote here 
the first and last of these subdivisions: 

“‘(a) Inducing or seeking or attempting to in- 
duce any person, firm, or corporation to refrain 
from purchasing or from agreeing to purchase 
any electrical equipment, including electric 
switchboards, electric panel boards, distribution 
boards, power switches, safety switches, knife 
switches, enclosed switches, cut-out boxes, small 
and large air circuit breakers, motor starters 
and controllers and other industrial control ap- 
paratus, lighting fixtures, lighting sockets, sig- 
nalling devices, conduits and wire and cable for 
the transmission of electrical current, or any 
of the same from any of said plaintiffs. 

* * * * 
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the Special Master, were, and are, illegal 
and in violation of Sections 1 and 2 of 
the Sherman Anti-Trust Act, and further 
declares that such activities, to said ex- 
tent and as so defined, as consisted in 
boycotting certain electrical equipment * 
not made by members of the defendant, 
Local Union No. 3, and in requiring that 
certain electrical equipment for use in 
the Greater New York City area be wired 
and assembled only. by members of said 
Local Union No. 3, are not legitimate 
labor activities falling into the sphere 
designated by the United States Supreme 
Court as ‘licit’ activities under Section 20 
of the Clayton Act.” 


Paragraph 3 thereof shall read as follows: 


“3. The Clerk of this Court be, and 
he hereby is, directed to issue a writ of 
injunction directed to the defendants, 
Local Union No. 3, International Broth- 
erhood of Electrical Workers, and the 
members thereof, and Bert Kirkman, Wil- 
liam Beck, Hugh Morgan, Jacob S. Solo- 
mon and Gerald Duffy, and each of them, 
their and each of their agents, servants, 
attorneys, confederates and all persons 
acting in conjunction with them, or any 
of them, perpetually and permanently 
restraining and enjoining them, and each 
of them, from in any manner carrying on 
any of the following activities when such 
activities are carried on in combination 
and conspiracy with non-labor groups, 
consisting of electrical contractors and 
manufacturers of electrical equipment in 
Greater New York City area, to control 
prices and markets for such equipment 
by stifling competition in aid and fur- 
therance of the combination and con- 
spiracy herein defined, and when such 
activities obstruct, restrain or interfere 
with the interstate trade or commerce of 
the plaintiffs, or any of them, by to wit: 


{Here shall be included subdivisions 
(a) to (j), inclusive, in their present 
form.*] 

“But said injunction shall not and does 
not enjoin or restrain said persons, or any 


“(j) Taking any action whatsoever, or at- 


tempting so to do, to prevent, stop, hinder or 
burden the purchase, installation, assembling or 
use of any kind of electrical equipment produced 
by the plaintiffs, or any of them, on the ground 
that such equipment was not made in New York 
City, in whole or in part, or was not worked 
upon by members of said Local Union No. 3, or 
enters into competition with electrical equip- 
ment made by manufacturers who employ mem- 
bers of said Local Union No. 3 in New York City 
or vicinity, or elsewhere within the jurisdiction 
of said Local Union No. 3.’’ 


4“Ts,’’ appearing at this point in the original, 


seems clearly a mistake. 


5 See references in note 3, supra. 
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of them, from engaging in any of said 
activities when said activities are not in 
combination with non-labor groups, con- 
sisting of the electrical contractors and 
manufacturers aforementioned, to control 
prices and markets for electrical equip- 
ment by stifling competition in aid and 
furtherance of such combination and con- 
spiracy.” 

Conforming modifications shall also be 
made where language here modified appears 
in the writ of injunction, and also in Con- 
clusions of Law 3, 4, 9, and 10. Moreover, 
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Conclusions 9 and 10, which state the form 
of relief to be accorded plaintiffs, as well 
as the writ of injunction, shall carry the 
proviso we are adding to Paragraph 3, fol- 
lowing subdivision (j), which declares other 
union activities to be legally permissible. 
Costs in this court on this appeal are equally 
divided between the plaintiffs and the 
defendants, 


Judgment modified as directed in the 
Opinion. 


[| 57,638] Emich Motors Corporation et al. v. General Motors Corporation, et al. 


In the United States District Court for the Northern District of Illinois. 


October 24, 1947. 


No, 3514. 


Section 5 of the Clayton Act gives to the plaintiff in an action to recover treble dam- 


ages the right to establish a prima facie case of conspiracy to violate the antitrust laws 
by merely introducing a judgment of conviction in a criminal case. The testimony in the 
criminal case in which neither the parties nor the issues were the same, is inadmissible in 
the damage suit, except for the limited purpose of aiding the court in charging the jury as 


to the weight to be given the evidence of conviction. 
See the Clayton Act annotations, Vol. 1, § 2025. 


Memorandum 


It seems clear to the court that all that 
was intended by Section 16, Title 15, U. S. 
C. A., was that plaintiffs in cases of this 
nature were to be accorded the advantage 
of establishing a prima facie case of con- 
spiracy to violate the anti-trust laws by 
merely introducing the judgment of con- 
viction in the criminal case. The nature 
of the evidence upon which that judgment 
rests is wholly immaterial and’ irrelevant. 
The court does not interpret this section to 
mean that the rules governing the admissi- 
bility of evidence have been relaxed or mod- 
ified so as to permit the reading of the 


record of testimony of witnesses who testi- 
fied in the criminal case in which action 
neither the parties nor the issues were the 
same, 

What issues were determined by the judg- 
ment of conviction are questions of law to 
be decided by the court and not issues of 
fact to be decided by the jury in this case. 


The record in the criminal case, other than 
the pleadings which are now in evidence, is 
inadmissible except for the limited purpose 
of enlightening the court in properly in- 
structing the jury as to the legal effect and 
weight to be given the evidence of convic- 
tion in the criminal case. 


[1 57,639] United States v. Columbia Steel Company, Consolidated Steel Corpora- 
tion, United States Steel Corporation, and United States Steel Corporation of Delaware. 


In the United States District Court for the District of Delaware. Civil Action No, 1010. 
November 7, 1947. 


The proposed acquisition by a subsidiary of a major steel company of a company 
engaged in steel fabrication will not unreasonably restrain trade where the competition 
between the unit being acquired and units of the parent corporation which are engaged 
in comparable fabrication is found to be too insubstantial to render the removal of 
such competition prejudicial to the public interest, and where the loss of the acquired 
unit as a potential customer for steel products of competitors in the field of steel 
production is too insubstantial to constitute a restraint of trade or attempted monopoly. 
Inasmuch as the acquisition of the assets of the fabricating company constitutes no 


Trade Regulation Reports { 57,639 


a 


58.760 


Court Decisions 
U. S. v. Columbia Steel Co., et al. 


11-25-47 
Report 123 


offense under Section 1 of the Sherman Act as not having a tendency illegally to 
restrain trade or commerce, that acquisition must be greatly augmented to constitute 


an attempt to create a monopoly in violation of Section 2. 


There is no evidence 


that upon the consummation of the agreement the percentage of control by the Parent 
corporation would equal or exceed the percentage considered sufficient to constitute a 


monopoly. 


See the Sherman Act annotations, Vol. 1, J 1210.201. 


Robert L. Wright and W. Wallace Kirkpatrick, Special Assistants to the Attorney 
General, and John F. Sonnett, Assistant Attorney General, of Washington, D. C., 
and John J. Morris, Jr., United States Attorney, of Wilmington, Del. for plaintiff. 


Alfred Wright of Los Angeles, Calif., and Aaron Finger (Richards, Layton & Finger) 
of Wilmington, Del. for defendant Consolidated Steel Corporation. 


Nathan L. Miller of New York City, Roger M. Blough and Merrill Russell of 
Pittsburgh, Pa. and Edwin D. Steel, Jr., (Morris, Steel Nichols & Arsht), of Wilmington, 
Del, for defendants Columbia Steel Company, United States Steel Corporation and 
United States Steel Corporation of Delaware. 


[Nature of Action] 


Ropney, District Judge: Comprehensive 
findings of fact and consequent conclusions 
of law have been separately filed. This 
opinion merely epitomizes such findings 
and conclusions with such comment as may 
seem material. 


This is an action brought by the govern- 
ment against the named defendants for 
alleged violations of the Sherman Act (15 
U.S.C. A. Secs. 1 et seq.). The controversy 
grows out of a contract dated December 
14, 1946 looking toward the acquisition 
by Columbia Steel Company for a ¢con- 
sideration of some $8,000,000.00 of all the 
assets and goodwill of Consolidated Steel 
Corporation and of four of its wholly 
owned subsidiaries, viz., Western Pipe and 
Steel Company of California, The Steel 
Tank and Pipe Company of California, 
Consolidated Shipyards, Inc. and Consolidated 
Steel Corporation of Texas, collectively 
referred to as Consolidated. Abbrevia- 
tions of corporate names will be freely 
indulged. Columbia is a wholly owned 
subsidiary of United States Steel Corporation, 
one of the defendants, as is also United 
States Steel Corporation of Delaware, also 
a defendant, which latter company allegedly 
renders technical assistance to all of the 
U. S. Steel subsidiaries engaged in rolling 
and fabricating steel products and controls 
their business policies. 


The geographical territory denominated 
as the “Consolidated Market” includes 
eleven states, Arizona, California, Idaho, 
Louisiana, Montana, Nebraska, New Mexico, 
Oregon, Texas, Utah and Washington. 
Within this territory it is claimed that 
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Consolidated is the largest fabricator of 
steel products other than fabricators which 
are owned or controlled by producers of 
rolled steel products. It is also claimed 
that, within the designated area, U. S. 
Steel, through its subsidiaries, and espe- 
cially through Columbia, sells a substantial 
part of the rolled and fabricated steel pro- 
ducts there sold. 


[Government's Contentions] 


The government therefore contends that 
the effect of the agreement of sale, as 
above mentioned, is to eliminate substantial 
competition in the sale of rolled steel 
products and the manufacture and sale of 
fabricated steel products, and therefore is 
an unreasonable restraint of trade in viola- 
tion of Section 1 of the Sherman Act. 
The government also contends that the 
agreement is an attempt by U. S. Steel 
to monopolize the production and sale of 
fabricated steel products in the area de- 
scribed in yiolation of Sections 1 and 2 
of the Sherman Act. 


[Alleged Restraints Denied] 


The several defendants deny that the 
agreement or its consummation will be in 
restraint of trade or injurious to the public 
interest. They insist that both the pur- 
chase and sale are dictated solely by the 
consideration of sound business reasons and 
will have no tendency to prejudice the 
public interest. 


[Amount of Competition in Dispute] 


It is agreed that the facts in this case 
are not in sharp dispute. It is the con- 


Copyright 1947, Commerce Clearing House, Inc. 


11-25-47 
Report 123 


clusion to be drawn from the facts that 
constitutes our difficulty. The govern- 
ment contends that while the consumma- 
tion of the agreement of sale would not 
constitute a complete monopolization of 
the territory in violation of Section 2 of 
the Sherman Act, yet such action would 
result in the elimination of substantial com- 
petition and be in restraint of trade. The 
defendants on the other hand contend that 
as competition in the past has been un- 
substantial and meagre, so the consum- 
mation of the agreement will leave that 
competition still negligible in character. 
They contend that the contract in question 
was solely dictated by sound business po- 
licies and integration, the effect of which 
will result in the promotion of the public 
interest. 


[Reasonableness of Restraint Considered] 


It is, since Standard Oil Co. v. United 
States, 221 U. S. 1, the well-settled rule 
that it is not every restraint of trade 
that comes within the prohibition of the 
Sherman Act, but only such a restraint 
as is an unreasonable one under the facts 
of the particular case. It is also true that 
we are not left without some criteria to 
determine the reasonableness or unreason- 
ableness of the restraint involved, for it 
has been held that “the standard of legality 
was the absence or presence of prejudice 
to the public interest by unduly restricting 
competition or unduly obstructing the due 
course of trade.”* It is also clear that 
an unreasonable restraint may be considered 
it connection with a limited geographical 
area. The government contends that the 
proposed agreement would unreasonably re- 
strain trade within the states heretofore 
named, which are here spoken of as the 
“Consolidated Market.” The defendants 
deny such effect or that any purpose of 
the agreement has such object in view. 


[Definition of Terms] 


Before detailed consideration of the ac- 
tivities of the respective parties it may 
be well to state our general conception 
of the terms herein used. The complaint 
alleges the agreement will eliminate sub- 
stantial competition in the “sale of rolled 
steel products and in the manufacture and 
sale of fabricated steel products.” The 
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complaint defines “rolled steel products” 
as the raw materials from which the fabri- 
cated steel products are made and consists 
of “steel plates, sheets, shapes and bars.” 


We must now consider the designated 
companies and their subsidiaries and de- 
termine how far the activities of one may 
impinge upon or compete with the other. 
Because the consummation of the agree- 
ment would remove Consolidated as an 
independent entity, we may first consider 
the nature of its activities: first, as com- 
petitive with some subsidiary of the United 
States Steel Corp. and, secondly, insofar as 
its activities concern the industry as a 
whole in the Consolidated Market. 


Consolidated is a company of con- 
siderable size and value, the agreement 
of acquisition here considered being for a 
consideration upwards of  $8,000,000.00. 
Consolidated does not manufacture or pro- 
duce any rolled steel products and is not 
affiliated with any steel-producing company. 
Its activities are confined to fabricating 
steel and for this purpose it owns and 
operates eight plants, six in California, 
one in Arizona and one in Texas. For 
the purposes of this case a distinction may 
be drawn between two classes in the de- 
velopment of steel products, viz., a fabri- 
cator of such products and a manufacturer. 
A fabricator is one who contracts to con- 
struct a specific product such as a building, 
bridge, or other structure according to 
special design and specification. A manu- 
facturer, on the other hand, is a producer 
of finished steel products by means of 
repetitive processes resulting in various 
standard types of merchandise. Consoli- 
dated is purely a fabricator in accordance 
with this distinction and not a manufac- 
turer. 


[Two Classes of Fabrication] 


In the fabrication of steel, insofar as 
this case is concerned, there are two general 
classes of fabrication, viz., structural fabri- 
cation and plate fabrication. Structural fabri- 
cation includes bridges, steel buildings and 
structural frames. Plate fabrication is some- 
what more diversified and consists of pres- 
sure vessels such as cylindrical containers, 
bubble and cracking towers used in the oil 
industry, penstock or piping, well casing, 
corrugated culverts and other somewhat 
similar articles. 


1International Shoe Company v. Federal 


Trade Commission, 280 U. S. 291, 298. 
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Consolidated is a fabricator of both struc- 
tural and plate products although only 
two of its eight plants are equipped to 
fabricate structural products and the fabri- 
cation of plate products represents some 
70 per cent of its activities. 


[Extent of Existing Competition] 


In order to determine the extent of exist- 
ing competition between Consolidated and 
any or all of the subsidiaries of the United 
States Steel Corp. within the geographical 
area here considered, it will be necessary 
to contrast the activities of Consolidated 
and the activities of some subsidiary of 
U. S. Steel within the specified line of 
activities. This will involve: 

(1) A comparison between activities of 
Consolidated as to structural fabrication 
within the territory and the activities of 
the only two subsidiaries of U. S. Steel 
proven to be involved in that line of en- 
deavor, viz., American Bridge Co. and 
Virginia Bridge Co.; 

(2) A comparison between the activities 
of Consolidated as to plate fabrication froin 
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rolled steel plates and the activities of 
some one or more of the subsidiaries of 
U. S. Steel. There is no eviden¢e of the 
activity of any subsidiary of U. S. Steel 
as to plate fabrication other than that of 
penstock or piping and therefore considera- 
tion of this branch of the matter will be 
confined to that subject. 

In order to ascertain the degree of com- 
petition between Consolidated and U. S. 
Steel as to structural fabrication in any 
one year, some care must be exercised. 
Figures are illusive and consolidation of 
statistics depends upon many factors. Book- 
ings are not entirely reliable because they 
are apt to spread over a considerable period 
of time and do not accurately represent 
annual operations, Bookings, sales and 
extent of business are of value only when 
the line of activity of the two companies is 
the same and the two companies are, in fact, 
competitive. This competitive relationship 
can best be shown by a comparison for 
the last ten years of that work which was 
sought, at least in part, by both Consoli- 
dated and U. S. Steel and other competing 
companies. 


Data for the Ten-Year Period 1937-1946 


Bid by U. S. Steel 
Awarded to U. S. Steel 
Lost to Competition 
Lost to Consolidated 


Per cent of total lost to others than Consolidated.............. 


Per cent of jobs lost that were taken by Competitors other 


than Consolidated 


The exhibit from which these figures are 
taken shows the detailed diversification of 
all structural fabrication included in the 
jobs sought by U. S. Steel and shows that 
U. S. Steel lost to Consolidated only 1% 
per cent of these jobs and less than 2 per 
cent of the tonnage, while parties other 
than either U. S. Steel or Consolidated were 
successful in over 97 per cent of the jobs 
and 96 per cent of the tonnage. Indeed, 
the number of jobs as to which Consolidated 
and U. S. Steel were actually competitive 
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| eee eee 839 499,605 
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63.6% 58.6% 
» Sebeta wk SORE 97.8% 96.9% 


in the sense that both bid was quite small 
as compared to the total number of bids 
made by both companies. Of 8620 bids 
made by one or both of the companies, 
there were only 166, or less than 2 per cent, 
bid on by both. 

Substantially the same result is obtained 
from a study of an exhibit showing the 
details of bidding by Consolidated for vari- 
ous types of structural fabrication as to 
some of which U. S. Steel, as well as other 
competitors, also bid. 
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Data for the Ten-Year Period 1937-1946 


Bid by Consolidated 
Awarded to Consolidated 
Lost to Competition 


Wostato Otherssthan ve S. Steels... ..4..... 
Ret ucemuonpbotalaltostytos Ges. Steel. 4... anit Siler 
Per cent of Total Lost to Others than U. S. Steel 


Per cent of Jobs Lost that were taken by Competitors other than 


U.S. Steel 


It is apparent from this exhibit that 
U. S. Steel only successfully competed in 
six-tenths of one per cent of the jobs and 
six per cent of the tonnage involved, while 
other competitors succeeded in obtaining 
99 per cent of the jobs and over 90 per cent 
of the tonnage. ‘ 


{Little Competition in Structural Fabrication] 


From the foregoing it is not apparent 
to me that the competition between U. S. 
Steel and its subsidiaries on the one hand, 
and Consolidated on the other, as to struc- 
tural fabrications is so substantial as to 
constitute by its removal a prejudice to 
the public interest. 


[Extent of Competition in’ Piping] 


We must now consider such competition 
as exists in plate fabrication in relation to 
the manufacture and sale of penstock or 
piping. Both Consolidated and subsidiaries 
of U.S. Steel, especially the National Tube 
Company, make and sell steel pipe and 
tubing. True competition can.only be 
determined by an examination as to whether 
their products do fairly cover the same 
field and uses and whether one is reasonably 
competitive of the other. 

At several of its plants Consolidated 
fabricates and sells piping of various sizes. 


The U. S. Steel Corp., through the National 


Tube Co., fabricates and, through the Oil 
Well Supply Co., sells, certain classes of 
piping. Much testimony was devoted to 
the explanation of the differences between 
the types of piping, both as to their uses 
and general character of fabrication. This 
testimony, uncontradicted as it is, clearly 
establishes that while there is some over- 
lapping or duplication in the sizes of the 
piping, yet between the two kinds there is 
no substantial competition. Consolidated 
makes only an electric welded pipe by one 
of two processes. This piping is made from 
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a flat rolled plate or strip, rolled into a 
cylindrical form and welded. It is a com- 
paratively light walled pipe for low pressure 
purposes solely, such as irrigation, water 
transmission and water well casings. U. 
S. Steel makes no pipe from a flat rolled 
plate with the consequent seam. It makes 
only forged steel pipe from a solid round, 
forged and rolled and without seam. It 
is essentially a heavy walled pipe for high 
pressure purposes only and is chiefly used 
in the oil and gas industry. The testimony 
shows a substantial price range in favor 
of the U. S. Steel process and that no 
substantial competition exists. It is in 
evidence that the only recent instance of 
the alternative use of one pipe for the 
other grew solely out of the impossibility 
of obtaining the kind desired. 


[No Substantial Restraint of Trade Would 
Result from Proposed Merger] 


This then brings me to a consideration 
of the suggestion that the purchase of 
Consolidated by U. S. Steel and the possible 
removal of Consolidated as a _ potential 
purchaser of steel products from competi- 
tors other than U. S. Steel constitutes a 
substantial restraint of trade, detrimental 
to the public interest and an attempt to 
obtain a monopoly. This matter differs 
from the question of competition heretofore 
considered because here the question of 
detriment to the public interest is more 
diluted and concerns primarily the possible 
loss to a competing producer of steel by 
the removal of a potential customer, viz., 
Consolidated. This loss to competitors of 
a potential customer might be brought about 
by various causes which need not be herein 
discussed, It is unnecessary to consider 
the question as to how far the Sherman 
Act deals with this feature of restraint as 
affecting the public interest, because an 
examination of the figures involved compels 
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the conclusion that the subject matter of 
the suggestion lacks substantiality. A con- 
solidation of certain exhibits makes clear 
certain figures. It shows the total sale 
of rolled steel products in the eleven states 
constituting the Consolidated Market for 
the decade last past, including the abnormal 
post-war years when demand has exceeded 
the supply; it shows that while at times 
purchases by Consolidated from subsidiaries 
of U. S. Steel exceeded purchases from 
other competitors, yet in other years this 
proportion was reversed, each party exceed- 
ing in five years of the decade. This com- 


Total Distribu- 
tion o 
Rolled Steel 
Products in 
WES) 


Total Sales of 
Rolled Steel 
Products in the 
Consolidated 


oe Market 

103 7a Ue lee 38,345,158 4,362,900 
LOSS hoe ae es, 21,356,398 2,670,000 
TOS One tele he ae 34,955,175 3,630,000 
LOAQ AS pate 45,965,971 4,337,990 
LOAT SS Ry eT tee 60,942,979 6,008,757 
LOAF ee Sri ie ce 60,591,052 8,489,204 
O48 roe neo 62,210,261 10,124,831 
NOAA eae S05; 250.59 9,587,503 
OAS pet le 56,602,322 7,232,590 
1946 ence ion . 48,993,777 6,000,000 

493,213,612 62,443,775 

It is, of course, true that upon the 


consummation of the agreement certain 
companies heretofore furnishing steel to 
Consolidated may find that outlet difficult 
to continue; it is true that subsidiaries of 
U. S. Steel will presumably furnish to and 
for the business requirements heretofore 
enjoyed by Consolidated such portions of 
rolled steel products as may be available 
for such demand, but such result of and 
by itself does not seem contrary to either 
the language or spirit of the Sherman Act. 


[Reasons for Merger Considered] 


Both parties have discussed the reasons 
prompting the proposed purchase and sale 
herein discussed and, what is not unusual, 
have reached diametrically opposite con- 
clusions. It would seem that in determining 
the legality of transactions challenged under 
the Sherman Act the underlying reasons 
for the proposed transaction should be 
proper subjects of inquiry. This is not 
to say that a transaction having its incep- 
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bined table shows that the average annual 
purchases by Consolidated from subsidiaries 
of U. S. Steel bore to the total sales of 
rolled steel products in the ia cn 
Market but the figure of 1.39 per €ent, and 
that the average annual purchases by Con- 
solidated in the same period and from 
parties other than U. S. Steel subsidiaries 
and disconnected therewith was the figure 
of 1.38 per cent of the total sales of rolled 
steel products in the Consolidated Market. 
Such consolidated table is as follows, there 
being minor discrepancies between the tables 
submitted by the various parties: 


Total pur- 
Total Pur- chases by 
chases by Consolidated 
Consolidated from others 
from than 
Subsidiaries % of U.S. Steel % of 
onUEst ol. 3 to Corp.’s Col. 5 to 
Steel Corp. Col. 2 Subsidiaries Col. 2 
59,677 1.4 43,609 1 
23,240 9 20,810 8 
43,179 We 26,685 WS; 
51,982 1.2 65,662 15 
88,316 es ISAM, IES, 
181,492 2 158,219 1.8 
170,684 1.7 233,496 2 
120,417 13 270,115 2.9 
67,371 1 157,902 (J, 
83,846 1 94,823 1.6 
890,204 13.9 1,146,431 15.8 
Av. 1.39 Av. 1.58 


tion upon the soundest possible business 
reasons could be approved if its consumma- 
tion be detrimental to the public interest 
and in restraint of trade, but in determining 
the extent of public interest the reasons 
prompting the transaction may be inquired 
into. In considering the reasons prompting 
the transaction the discussion will be limited 
to those reasons affecting U. S. Steel. The 
reason prompting the directorate of Con- 
solidated to enter into the agreement of 
sale seems clear and undisputed. It was 
that during the war years the company 
had accumulated a substantial equity in the 
form of surplus and that the directorate 
thought it for the best interests of the 
stockholders that this surplus be distributed 
to the stockholders rather than be utilized 
and exposed to risk in the further prosecu- 
tion of business in the then uncertain post- 
war period. The soundness of this reason 
and the accuracy of this forecast is not 
for this court to determine, but it is in 
evidence that Consolidated before entering 
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into the contract in question had made 
preliminary advances of a similar nature 
to other parties including a chief competitor 
of U. S. Steel in the country-wide field 
as well as in the Consolidated Market. The 
agreement here involved is, too, subject to 
approval by stockholders of Consolidated. 


[Defendants Claim Merger Will 
Benefit Public] 


The U. S. Steel Corp. and its subsidiary, 
the Columbia Steel Company, insist that 
not only is the contract of proposed sale 
not violative of any provision of law but 
was actuated solely by the soundest business 
reasons affecting not only the defendants 
themselves but as enhancing the public 


interest. Even a condensed statement of 
these reasons involves some undesirable 
prolixity. 


In May, 1941, and during the war period, 
the government asked the U. S. Steel 
Corporation to erect a very large steel plant 
at Geneva, Utah, having a listed capacity 
of producing 1,000,000 tons of steel annually. 
The plant was erected and operated by 
U.S. Steel without charge or fee and the 
cost of the plant was in excess of $190,000,000 
In January, 1945, the U. S. Steel Corporation 
notified the government that when the 
time came to consider a sale or lease of 
the plant it would be interested in discussing 
the possibilities of such action. Opposition 
to the acquisition of the Geneva plant by 
U. S. Steel developed both within that 
corporation and among the interested public 
and, while war still continued, the U. S. 
Steel Corporation notified the government 
that it was no longer interested in the ac- 
quisition of the plant. Subsequently the 
Surplus Property Administrator for the 
government took active steps relative to 
the Geneva plant. All 30 of the integrated 
companies of the country having a capacity 
of 300,000 ingot tons were circularized and 
answers were received from 28. The sale 
of the plant was advertised and U. S. Steel 
was expressly requested by the government 
to submit a bid. Some seven bids were 
received. The bid of U.S. Steel, including 
purchase price of plant and inventories 
and obligation to install necessary facilities 
for conversion to peace-time activities, 
amounted to approximately $66,000,000, to- 
gether with a proposal to expend an addi- 
tional $25,000,000. The bid of U. S. Steel, 
after a very full evaluation, was accepted 
and, in such acceptance, certain reasons 
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were assigned which, in view of the con- 
tentions of the defendant, may have materi- 
ality. The government found the acquisition 
by U. S. Steel would: 

“Assure the most effective use of the 
Geneva Steel plant for war purposes and 
common defense. 

“Stimulate full employment including 
employment of war veterans. 

“Foster post-war employment oppor- 
tunities not only in the Geneva plant 
but also in the steel-consuming industries 
in the West. 

“It will promote production, employ- 
ment of labor and utilization of the 
productive capacity and natural resources 

of the country.” 


The sale of Geneva to the U. S. Steel 
Corporation was passed upon and approved 
by the Attorney General, of the United 
States. 

Immediately upon the acquisition of 
Geneva steps were taken looking to the 
outlet of its product. It was obvious that 
to maintain employment in a plant with a 
listed capacity of 1,000,000 tons and an 
estimated average 5-year production of from 
456,000 to 600,000 tons, the product must 
be provided for. With some disregard of 
economy some 386,000 tons of hot-rolled 
coils contemplated for the production at 
an Alabama plant were diverted to Geneva. 
In order to supplement this, so-called, 
“back-log” of requirement it was deemed 
essential either that U. S. Steel within the 
Consolidated Market erect new fabricating 
facilities with the development of consequent 
sales forces or otherwise obtain such facili- 
ties. Plans had been considered some time 
previously for the erection of fabricating 
plants but definite plans had not materi- 
alized. 

In November, 1945, when U. S. Steel 
had no interest in the acquisition of the 
Geneva plant and had so notified the gov- 
ernment, Mr. Roach, President of Consoli- 
dated, approached Mr. Fairless, President 
of U. S. Steel, with a view of the acquisition 
of Consolidated by U. S. Steel as herein- 
before recited. He received no encourage- 
ment in his effort. In the early Spring of 
1946 after U. S. Steel had again become 
somewhat interested in Geneva, but before 
its bid therefor, Mr. Roach again approached 
Mr, Fairless as to the purchase. Mr. Roach 
was told that until the course of U. S. Steel 
with reference to the Geneva plant was 
settled the question of acquisition of Con- 
solidated could not be discussed. 
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In April, 1946, U. S. Steel submitted its 
bid for the Geneva plant, which was sub- 
sequently accepted. Thereafter it became 
increasingly necessary to provide sufficient 
outlet for Geneva products and especially 
when the post-war abnormal demand for 
steel products should abate. 


To the requirements of Geneva other 
economic considerations seemed to require 
the establishment by U. S. Steel of fabricat- 
ing facilities in the Consolidated Market 
of Western states. Before and during the 
war a majority of its shipments into the 
Consolidated Market was sold to agencies 
of the federal government. These were 
made on Land Grant freight rates con- 
siderably lower than commercial rates and 
these Land Grant rates have all been abol- 
ished and commercial freight rates on fab- 
ricated structural steel shipped from the 
East have been increased. To maintain 
competition it was considered essential that 
fabricating facilities within the Consolidated 
Market be provided. It was ascertained 
that new construction of these fabricating 
facilities due to increased costs of building 
and scarcity of material would be difficult 


and, in any event, would involve several | 


years’ delay. Accordingly, negotiations were 
reopened with Consolidated which culmi- 
nated in the agreement which is the subject 
matter of this litigation. 

The government contends that the con- 
summation of the proposed agreement would 
substantially eliminate competition in des- 
ignated fields of effort and in violation of 
the Sherman Act. The government contends 
that since, in its judgment, an illegal re- 
straint of trade was the effect of the propose 
agreement and since the contracting parties 
must have intended the natural conse- 
quences of those acts, so U. S. Steel must 
have intended the illegal consequences which 
would flow from the agreement. 


[Agreement Would Not Remove Competition] 


I find that the proposed agreement would 
not substantially remove competition, and 
it is, therefore, not inappropriate to state 
the reason of the purchase as sworn to by 
the President of the U. S. Steel Corporation. 


[Purpose of Agreement] 


In answer to a question as to what was 
the purpose and object in negotiating and 
consummating the agreement with Con- 
solidated, the answer was: 
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“The object was just one, one motive 
and only one motive, and that was to 
secure sufficient backlog to operate the 
newly acquired Geneva Steel plant on a 
successful basis from the standpoint of 
furnishing satisfactory employment to 
almost 6000 employees and also fulfilling 
the obligation which we had made to 
the government and to the citizens of the 
West, that we would, to the best of our 
ability, operate that plant successfully 
and in the interests of building up the 
industrial west. That was the only ob- 
jective that I had at that time, and the 
only one I still have.” 


A remaining inquiry must determine 
whether the foregoing application of facts 
is inconsistent with any established principle 
of law. 


[Yellow Cab Case Cited] 


The government cites a number of au- 
thorities as sustaining the position taken 
by it. It relies quite strongly on United 
States v. Yellow Cab Co., 331 U. S. —, 
67 S. Ct. 1560. That case, as I view it, did 
not change any pre-existing rule to the 
effect that the Sherman Act contemplated 
only such restraints of trade as were un- 
reasonable in character and extent nor 
make the Act apply where merely some 
appreciable restraint was involved. The 
cited case arose from a motion to dismiss 
the complaint. It was held that the amount 
of interstate trade or commerce was im- 
material in determining whether an unrea- 
sonable restraint had been charged in the 
complaint. The court says of the Sherman 
Act, “Section 1 of the Act outlaws un- 
reasonable restraints on interstate commerce 
regardless of the amount of the commerce 
affected.” The court also savs, “The test 
of illegality under the Act [Sherman] is 
the presence or absence of an unreasonable 
restraint on interstate commerce.” Nothing 
in the Yellow Cab case seems inconsistent 
with the views herein reached. 


[Cited Cases Inapplicable] 


The government also relies upon United 
States v. Reading Co., 253 U. S. 26, and 
United States v. Lehigh Valley R. R., 254 
U. S. 255. The cited cases seem not 
determinative of any issue involved in this 
case. In both cases the objectionable re- 
straint of trade was based upon a deliberate 
calculated purchase for control accompanied 
by no normal expansion to meet the demand 
of business growing as a result of superior 
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or enterprising management. The bases 
upon which these cases were determined 
seem lacking in the present case. 


The case of International Shoe Company 
v. Federal Trade Commission, 280 U. S. 
291, 50 S. Ct. 89, has much of interest. 
While it involved proceedings under the 
Clayton Act, yet those same principles are 
applicable to alleged violations of the Sher- 
man Act. The cited case held that “mere 
acquisition by one corporation of the stock 
of a competitor, even though it result in 
some lessening of competition, is not for- 
bidden; the act deals only with such ac- 
quisition as probably will result in lessening 
competition to a substantial degree 5 
that is to say, to such a degree as will 
injuriously affect the public. Obviously, 
such acquisition will not produce the for- 
bidden result if there be no pre-existing 
substantial competition to be affected; for 
the public interest is not concerned in the 
lessening of competition, which, to begin 
with, is itself without real substance.” In 
_ determining the extent of competition the 
court considered, with other matters of 
fact, the testimony of officers of the accused 
company as to the meagreness of such 
competition. 


[Consummation of Agreement Will Not 
Violate Section 1 of Sherman Act] 


From a consideration of all the matters 
submitted to me, including an examination 
of the documentary evidence, I am of the 
opinion that the consummation of the 
proposed agreement is not in violation of 
Section 1 of the.-Sherman Act. 


[Alleged Violation of Section 2] 


The alleged violation by U. S. Steel of 
Section 2 of the Sherman Act as an attempt 
to monopolize the steel fabricating business 
of the Consolidated Market will not be 
considered at great Iength. The plaintiff 
concedes that proof of a violation of Section 
2 requires something more specific than 
even an unreasonable restraint of trade. 
The plaintiff concedes that even after the 
consummation of the proposed agreement 
the monopolization would not be complete. 
Having found that the acquisition of Con- 
solidated Steel Corporation would not 
materially affect competition within the 
Consolidated Market and so not unreasona- 
bly restrain trade and commerce in rolled 
and fabricated steel products, in violation 
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of Section 1 of the Sherman Act, then it 
will require considerable additional circum- 
stances to find from this same acquisition 
alone an intent to monopolize the produc- 
tion and sale of fabricated steel within the 
same market. 


[No Attempt to Create Monopoly] 


In other words, if the acquisition of the 
assets of Consolidated by U. S. Steel con- 
stitutes no offense under Section 1 of the 
Sherman Act as not having a tendency to 
illegally restrain trade or commerce, then 
that same acquisition, legal in itself, must 
be greatly augmented to constitute an 
attempt to create a monopoly in violation 
of Section 2. 


The two sections of the Act, while con- 
templating separate offenses, do overlap in 
the sense that a monopoly under the second 
section is a species of restraint of trade 
under Section 1. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 226. 


Jn the present case the government con- 
cedes “The two sections are, of course, 
directed to the same end and the second 
section simply prohibits a more specific form 
of trade-restraining conduct than the first.” 


In Standard Oil Co. v. United States, 
2OVMUE Se UMOle thescourtesaid. aa, .The 
second section seeks, if possible, to make 
the prohibition of the act all the more 
complete and perfect by embracing all 
attempts to reach the end prohibited by 
the first section, that is, restraints of trade, 
by any attempt to monopolize or monopoli- 
zation thereof, even though the acts by 
which such results are attempted to be 
brought about or are brought about be not 
embraced within the general enumeration 
of the first section.” 

It is unnecessary in this case to determine 
that there may be an unreasonable restraint 
of trade which does not constitute a mo- 
nopoly, though there can be no monopoly 
which does not constitute an unreasonable 
restraint of trade, as held in United States 
v. Whiting, D. C., 212 F. 466, 478. 


In this case the only matter suggested 
as violative of Section 2 is the agreement 
hereinbefore mentioned and the effects of 
its consummation. To me it would seem 
that for an act to be violative of Section 2 
as creating a monopoly or intending to 
create such monopoly, such act, if accom- 
plished, would have a direct tendency to 
unduly restrain trade and commerce. Since 
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I have reached the conclusion that this 
effect would not be present under Section 1 
of the Act, so I think there is no violation 
of Section 2, 


In the consideration of alleged violations 
of Section 2 of the Act the reasons prompt- 
ing the parties to take the proposed action 
acquire greater force and relevancy than in 
violations of Section 1. Section 2 covers not 
only a completed monopolization but also 
an attempt to monopolize. The ascertainment 
of the bases upon which an attempt to 
monopolize is founded can only be had 
after a full consideration of the reasons 
prompting the proposed action. Some intent 
beyond the mere intent to do the act is 
basically present in an attempt to mo- 
nopolize” and the reasons for action take 
on additional relevancy in determining this 
question of attempt. Those reasons for 
action have been heretofore stated and are 
particularly applicable in the consideration 
of Section 2, but will not be here restated. 


It may be that in determining questions 
under Section 2 of the Sherman Act the 
exact percentage of interference with inter- 
state trade or commerce may be immaterial 
in view of Umted States v. Yellow Cab Co., 
supra.* It must be true, however, that the 
proportional effect of a given action must 
have a bearing as to whether a monopoly 
has either been accomplished or intended. 
If this be not true, then no company having 
a very small but appreciable share of control 
of a given market or subject matter can 
ever acquire any additional share no matter 
how small it be, provided it be appreciable. 
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The action made unlawful by Section 2 
of the Statute is the monopolization of or 
attempt to monopolize an appreciable part 
of commerce or trade. No attempt to 
control an appreciable part of commerce 
or trade could be a monopolization or 
attempt to monopolize unless the propor- 
tion of control by the party so attempting 
had some measurable relation to the subject 
matter within the given area. This area 
may be of restricted extent, but there must 
be some yardstick or measure of computa- 
tion by which the interference with trade 
or commerce may be designated either, on 
the one hand, as an attempt to monopolize 
or, on the other, as a lawful business effort. 


In United States v. Aluminum Co., 2 Cir., 
148 F. 2d 416, 424, the court considered the 
extent of control as constituting a monopoly 
in a given market. By using differing 
methods of computation the resultant con- 
trol was found to be 33% or 64% or over 
90%. In holding that over 90% would 
constitute a monopoly the court said, “It 
is doubtful whether 60 or 64% would be 
enough; and certainly thirty-three per cent 
{Sano ts 


In the present case there is no evidence 
showing that even after the consummation 
of the proposed agreement the percentage 
of control by U. S. Steel would be in 
conflict with the formula adopted in the 
cited case. 


I am of the opinion that the evidence 
in the case fails to establish any violation 
of the Sherman Act as alleged in the 
complaint. 


[57,640] Opinion of the Attorney General of Idaho. 


Addressed to the Honorable E. F. Haworth, Commissioner, Department of Finance, 
by Robert E. Smylie, Assistant Attorney General, for the Attorney General, September 2, 


1947. Opinion No. 81-47. 


Persons ordinarily engaged in the wholesale business who, incident to that business, 


engage in transactions where they guarantee to a cigarette manufacturer payment of an 
invoice shipped to a designated retailer, who act as the channel through which payment is 
made, and who do not take the order or have possession of the merchandise, are, as to 
those transactions, not wholesalers of cigarettes.and are therefore not subject to the mini- 
mum markup provisions of the Unfair Sales Act as to those transactions. 


See the Idaho Unfair Sales Act, Vol. 2, J 8208. 


[Facts] whether certain sales of cigarettes to re- 


tailers are covered by the provisions of the 


In recent correspondence with this office 
you requested our opinion with regard to 


2United Statzs v. Aluminum Co. of America, 
148 F. 2d 416, 431, 432. 
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Unfair Sales Act having relation to whole- 
sale markups. 


% See ‘“‘The Supreme Court and a Competitive 
Economy”’ by Zlinkoff & Barnard,.47 Col. Law 
Rev. 914, 930. 
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Your correspondence indicates that the 
retailer orders cigarettes, for what is nor- 
mally termed in the trade “drop shipment,” 
from the manufacturer and that he is billed 
for the cigarettes by the manufacturer with 
instructions to pay the invoice to a desig- 
nated wholesaler who has guaranteed pay- 
ment of the invoice to the manufacturer. 
The retailer pays the total wholesale price 
less a trade discount to the wholesaler who 
in turn deducts 2 per cent and forwards the 
balance to the manufacturer. The cigarettes 
are shipped direct to the retailer, and the 
wholesaler, and the wholesaler who has 
guaranteed payment and who is the channel 
through which payment will be made, never 
has physical possession of or title to the 
cigarettes. The cigarettes are billed by the 
manufacturer to the retailer at list price 
less the customary discount to retailers on 
direct shipments. The 2 per cent deducted 
by the wholesaler apparently has the character 
of a fee for services performed. 


[Question] 


You inquired whether under these circum- 
stances the wholesaler handling the trans- 
action was, with regard to these cigarettes, 
a wholesaler within the meaning of Section 
3, Chapter 209, Session Laws of 1939 as 
amended by Chapter 117, Session Laws of 
1941. 


[Provisions of Act] 


Sections 3 (g) and (i) of the Act as last 
amended read as follows: 


“(g) The term ‘sell at wholesale’ ‘sales 
at wholesale’ and ‘wholesale sales’ shall 
mean and include any transfer for a 
valuable consideration made in the ordi- 
nary course of trade of the usual conduct 
of the seller’s business, of title to tangible 
personal property to the purchaser for 
purpose of resale or further processing 
or manufacturing. The above terms shall 
include any transfer of such property 
where title is retained by the seller as 
security for the payment of the purchase 
price.” 

“(i) The term ‘wholesaler’ snall mean 


and include every person, partnership, 
corporation, or association engaged in the 


{ 57,641] Borden Company v. Schreder. 
In the Supreme Court of the State of Oregon. 
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business of making sales at wholesale 
within this state; provided that in case 
a person, partnership, corporation or as- 
sociation engaged in the business of mak- 
ing both sales at wholesale and sales at 
retail, such term shall apply only to the 
wholesale portion of such business.” 


[Brokerage Rather than Wholesaling] 


A wholesaler has been defined as one who 
purchases in large quantities for distribu- 
tion to various stores or sub-purchasers. 
The wholesaling of goods is said to mean 
selling at wholesale. Board of Commis- 
stoners v. Sawyers Stores Inc., (1943 Mon- 
tana), 138 Pacific (2d) 64. Our statute, 
especially those sections quoted above, in- 
fers that a wholesaler is a person who has 
possession of, and title to, the merchandise 
which he sells at wholesale. It seems to us 
that the practice to which you have referred 
in your correspondence constitutes the per- 
son who guarantees payment of the invoice, 
and acts as the channel through which pay- 
ment is made, a middleman or negotiator 
or broker. While the transaction does not 
classify as brokerage in the classic sense of 
that word, there is more of the aspect of 
brokerage than wholesaling. See 5 Words 
and Phrases, (Perm. Ed.) 836 et seq. 


[Not Subject to Markup Provisions] 


We are therefore persuaded that persons 
ordinarily engaged in the wholesale business 
who, incident to that business, engage in 
transactions where they guarantee to a 
cigarette manufacturer payment of an in- 
voice shipped to a designated retailer, act 
as the channel through which payment for 
such invoice is made and do not take the 
order or have possession of the merchandise, 
are, as to those transactions, not whole- 
salers of cigarettes and are therefore not 
subject to the minimum markup provisions 
of the Unfair Sales Act as to those trans- 
actions. 

[Caveat] 


By way of caveat we desire to say that this 
opinion is limited to the precise facts upon 
which it is predicated and which are set 
forth in paragraph two of this opinion. 


No, 4374. October 21, 1947. 


A non-contracting dealer who sells a product for less than the minimum resale price 
established by the producer in contracts with other dealers pursuant to the Oregon Fair 
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Trade Act violates that law, and such violation may be enjoined. The validity of the 
contracts and the establishment of a minimum price have been sufficiently shown, The 
contention that a contracting dealer had the right to terminate the contract, whereupon 
he could sell the product for less than the established price, is without merit. Such a right 


would be contrary to the purpose and spirit of the Act. 
Reversing the decision of the Oregon Circuit Court, reported at {] 57,547. 
See the Oregon Fair Trade Act, Vol. 2, { 8704. 
Appeal from the Circuit Court for Marion County. 


Hugh L. Biggs, of Portland, Oregon (with Hart, Spencer, McCulloch & Reckwood 
and Frederick H. Torp, of Portland, on brief), for appellant. 


George A. Rhoten, of Salem, Oregon (Rhoten & Rhoten on brief), for respondent. 
Before Lusx, Acting Chief Justice, Bett, KELLY, BAILEY and Hay, Justices. 


[Nature of Action] 


BELT, J.: This is a suit to enjoin the 
defendant from offering for sale or selling 
a distinctive trade-marked commodity called 
“Hemo” at a price less than the fixed mini- 
mum resale price established pursuant to 
the Fair Trade Act of Oregon (§§ 43-401 
to 43-405, inclusive O. C. L. A.) From a 
decree dismissing the suit, the plaintiff has 
appealed. 


[Facts] 


In January, 1942, The Borden Company, 
a corporation, placed on the market for sale 
in Oregon a malted milk preparation called 
“Hemo,” in free and open competition with 
other commodities of the same general class, 
at what it claims was an established mini- 
mum resale price of 59 cents per one pound 
tin container. Vast sums were expended by 
The Borden Company in nationally adver- 
tising such commodity and in establishing 
its good will in connection therewith. Bor- 
den Company consistently maintained this 
fixed price in Oregon and elsewhere in the 
nation. There has never been any change 
in the minimum resale price. Borden sought 
to invoke the protection of the Fair Trade 
Act by entering into contracts with various 
retail dealers in the state who agreed, in 
the language of the Act, not to “resell such 
commodity at less than the minimum price 
stipulated by the seller,”’ viz.: 59 cents. 


[Defendant Notified] 


The defendant Schreder and his wife own 
and operate a grocery store and meat mar- 
ket in Salem, Oregon, under the style and 
trade name of “Schreder’s Four Star Mar- 
ket.” Defendant Schreder has continuously 
offered for sale and sold “Hemo,” in trade- 
marked one pound containers, at a price 
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of 53 cents ever since his firm commenced 
handling the commodity in January, 1942. 
He asserts that he will continue to sell 
“Hemo” at such price, unless restrained by 
court from doing so. At various times 
Borden, through its representatives, notified 
Schreder of the fixed minimum resale price 
as established in contracts with other retail 
dealers in the state and demanded that he 
cease violation of the Act, but he refused 
to sell ‘‘Hemo” at any price other than 53 
cents per pound. Schreder admits that he 
had knowledge of the existence of contracts 
between Borden and retail dealers, stipu- 
lating the minimum resale price of 59 cents. 
Schreder was not a party to any contract 
fixing the minimum resale price, although 
he was requested by Borden to sign one. 

In the Circuit Court defendant challenged 
the constitutionality of the Fair Trade Act 
on various grounds, but on appeal has aban- 
doned such contentions. Ever since the de- 
cision of the Supreme Court of the United 
States in Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., decided in 1936, 
299, UW, Ss 83 e8i si ved 109 9 57 Supt: 
139, 106 A. L. R. 1476, sustaining the con- 
stitutionality of the Fair Trade Act of Illi- 
nois, the validity of such legislation has not 
been considered an open question. That the 
constitutionality of similar acts has been sus- 
tained throughout the nation, see authorities 
in Note, 125 A. L, R. 1336. 


[Action Sounds in Tort, Not Contract] 


It is argued by defendant that since he 
was not a party to any Fair Trade contract 
with Borden, he is not bound by the terms 
thereof prohibiting the sale of “Hemo” at 
less than the stipulated price. The fallacy 
of this contention lies in the assumption that 
the relief sought by plaintiff is based on any 
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contractual relationship with the defendant. 
This suit sounds in tort. Plaintiff asserts 
that Schreder violated the Fair Trade Act 
and is guilty of “unfair competition,” as 
defined therein, in that he sold a trade- 
marked commodity at less than the resale 
maintenance price. In other words, Bor- 
den’s suit is based on violation of a statute 
and not on breach of contract. 


[Provisions of Act] 


Section 1 of the Act as amended, Chapter 
113, Gregon Laws 1937, codified as § 43-401, 
O. C. L. A., provides that a contract where- 
in the buyer agrees that he “will not resell 
such commodity at less than the minimum 
price stipulated by the seller’ shall not, by 
reason thereof, be deemed in violation of 
the law. 


Section 2 of the Act (§ 43-402, O. C. L. A.) 
provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of section 43-401, whether the 
person so advertising, offering for sale or 
selling is or is not a party to such con- 
tract, is unfair competition and is action- 
able at the suit of any person damaged 
thereby.” 

The object of introducing in evidence con- 
tracts entered into with other retail dealers 
was to show that Borden had, by virtue of 
the Fair Trade Act, established a minimum 
resale price of “Hemo” in this state. 


[Execution of Contracts Ratified] 


We see no merit in the contention that 
there is no proof that such Fair Trade con- 
tracts were executed by authorized agents 
of Borden. One of the contracts purports to 
have been executed by the plaintiff through 
its bonded representative, W. B. Land. The 
same is true relative to other contracts re- 
ceived in evidence, which were executed by 
The Borden Company acting through Ray 
Wilson, L. B. Legacy, and L. Perry—all of 
whom were bonded represgntatives of the 
plaintiff corporation. Assuming that none of 
these representatives was authorized to act, 
it appears by overwhelming and uncontra- 
dicted evidence that Borden ratified their 
acts. Borden, from its principal office in 
New York, advised Schreder by letter that 
it was a party to Fair Trade contracts with 
numerous retailers in Oregon and that the 
established minimum resale price of “Hemo” 
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was 59 cents per pound. The objection as 
to the form of the contracts is extremely 
technical and we think merits no discussion. 


52 Am. Jur. 651, § 180. 


[Establishment of Resale Price] 


It was essential for plaintiff, in order to 
invoke the protection of the Fair Trade Act 
of this state, to show that it had established 
a fixed resale price of “Hemo.” In some 
jurisdictions proof of the execution of only 
one contract with a retail dealer is sufficient 
to show an established resale price. Houbi- 
gant Sales Corp. v. Woods Cut Rate Store, 
123 N. J. Eq. 40, 196 A. 683. 


It is further urged—assuming that such 
contracts are valid—that under the termi- 
nation clause of the contract, the retailer 
was relieved of the obligation to restrain 
from selling “Hemo” at less than the estab- 
lished resale price, and that since he is not a 
party to any Fair Trade contract, it would be 
unreasonable to require him to conform to 
the established price. This argument is based 
upon the false premise that a signer of a 
Fair Trade contract, upon termination of 
the same, has the right to sell ““Hemo” at 
less than the fixed price. If a buyer could 
sell at “cut throat” prices merely by termi- 
nating his contract with the owner of the 
trade-marked commodity, the purpose and 
spirit of the Fair Trade Act would be de- 
stroyed. 


[Defendant Had Notice] 


Since Schreder had notice and knowledge 
of Fair Trade contracts between Borden 
and other retailers in this state establishing 
a fixed resale price of ‘“Hemo” and never- 
theless continued to sell such commodity at 
less than the established price, we can only 
conclude that he “wilfully and knowingly” 
violated the provisions of the Fair Trade 
Act of this state and ought to be enjoined 
from doing so. 

The mere fact that the defendant did not 
sign any Fair Trade contract would not 
relieve him of the duty to conform to the 
established resale price of “Hemo.” after 
having knowledge of such established price. 
Goldsmith v. Johnson & Co., 176 Md. 682, 
7 A. (2d) 176; Weco Products Co. v. Sam’s 
Cut Rate, Inc., 296 Mich. 190, 295 N. W. 611; 
Iowa Pharmaceutical Assn. v. May's Drug 
Stores, Inc., 229 Towa 554, 294 N. W. 756; 
52 Am. Jur. 656, § 191; 1 Callman on Unfair 
Competition and Trade Marks, § 24.3 (b). 
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As said in the Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp. case, supra: 


“We are here dealing not with a com- 
modity alone, but with a commodity plus 
the brand or trade-mark which it bears 
as evidence of its origin and of the quality 
of the commodity for which the brand or 
trade-mark stands. Appellants own the 
commodity; they do not own the mark or 
the good will that the mark symbolizes. 
And good will is property in a very real 
sense, injury to which, like injury to any 
other species of property, is a proper 
subject for legislation. Good will is a 
valuable contributing aid to business— 
sometimes the most valuable contributing 
asset of the producer or distributor of 
commodities. And distinctive trade-marks, 
labels and brands are legitimate aids to the 
creation or enlargement of such good will. 
It is well settled that the proprietor of the 
good will ‘is entitled to protection as against 
one who attempts to deprive him of the 
benefits resulting from the same, by using 
his labels and trade-mark without his con- 
sent, and authority.’ McLean v, Fleming, 
96 U. S. 245, 252. ‘Courts afford redress 
or relief upon the ground that a party has 
a valuable interest in the good-will of his 
trade or business, and in the trade-marks 
adopted to maintain and extend it.’ Han- 
over Milling Co. v. Metcalf, 240 U. S. 403, 
412. The ownership of the good will, we 
repeat, remains unchanged, notwithstand- 
ing the commodity has been parted with. 
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Section 2 of the act does not prevent a 

purchaser of the commodity bearing the 
pein from selling the commodity alone 
at any price he pleases. It interferes only 
when he sells with the aid of the good 
will of the vendor; and it interferes then 
only to_ protect that good will against 
injury. It proceeds upon the theory that 
the sale of the identified goods at less 
than the price fixed by the owner of the 
mark or brand is an assault upon the 
good will, and constitutes what the statute 
denominates ‘unfair competition.’ ” 

Much has been written about the, sound- 
ness of the economic theory reflected in 
this kind of legislation as affecting public 
welfare, but that is a legislative and not a 
judicial question. Suffice it to say, it was 
within the power of the legislature to enact 
the Fair Trade Act, and it is the duty of 
this court to construe it so as to effectuate 
its purpose. 

The decree of the Circuit Court is re- 
versed and the cause is remanded with 
direction to enjoin the defendant from offer- 
ing to sell or selling “Hemo,” as a trade- 
marked commodity, at less than the minimum 
established resale price of 59 cents per pound. 
There was no evidence introduced afford- 
ing a basis for the assessment of damages, 
hence none will be awarded. 

Plaintiff is entitled to costs and disburse- 
ments. 


[7 57,642] United States v. Francis G. Caffey, District Judge. 


In the United States Circuit Court of Appeals for the Second Circuit. 


19396. Decided October 28, 1947. 


Docket No. 


The complaint in an action brought by the government to terminate an alleged 


monopoly in the manufacture and sale of aluminum was dismissed, in 1940; on appeal to 
the Supreme Court, that body disqualified itself, in 1944, and certified the question to a 
special court of three Circuit Judges, which reversed and remanded the case on March 
12, 1945. A petition by plaintiff for a mandamus, directing the district judge (1) to execute 
the mandate of the special court to vacate so much of its judgment of April 23, 1946 on 
the mandate as reserves jurisdiction to enable the defendant to apply for a determination 
whether it still has a monopoly, and (2) to dismiss defendant’s petition seeking a declaration 
that it no longer has a monopoly, is denied. It is held that the special court no longer 
has jurisdiction to issue the writ of mandamus, such jurisdiction having expired on Sep- 
tember 30, 1945, when the term of court in which its mandate*was issued ended. On that 
day the court lost power to “clarify” or change its decision except as to matters of form. 
Plaintiff’s motion must be addressed to the Supreme Court, which alone has the power 
to decide whether the District Court has acted in accordance with the mandate of the 
Special Court. The question as to whether defendant may bring the issue of dissolution 
on for trial, or must await plaintiff’s pleasure is not merely procedural, but goes to the 
merits of the issue of dissolution. 


See the Sherman Act annotations, Vol. 1,  1610.612; the Expediting Act, Vol. 1, 
{| 781; and prior opinions reported in 1941- 1943, Supp. at q 52, 763, and at § 57,342, 57, 572. 
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For petitioner: Leonard J. Emmerglick. 
For defendant: William Watson Smith. 
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Before L. HAND, SwAN and Aucustus N. HAnp, Circuit Judges. 


On petition by the plaintiff in the action of United States v. Aluminum Company of 
America, for a mandamus, directing Judge Caffey, a judge of the District Court for the 
Southern District of New York “to execute the mandate of this Court, to vacate so much 
of paragraph 12 of the judgment of April 23, 1946 as reserves jurisdiction to enable Alcoa 
to apply for a determination whether it still has a monopoly, and to dismiss the petition 
of Alcoa,’ which prayed that the court declare that “Alcoa” no longer had any monopoly 


in ingot aluminum. 


[Nature of Action] 


L. Hanp, C. J.: We reversed the judg- 
ment of the district court in this cause in 
an opinion filed March 12, 19457 and our 
mandate went down on March 28th. The 
district court entered a judgment on the 
mandate on April 23, 1946, before which on 
September 21, 1945, the Surplus Property 
Board had made a report to Congress on 
“aluminum plants and facilities”; and after 
which the War Assets Administration filed a 
First Supplementary Report on February 
12, 1947. No hearings in the action appear 
to have been had in the district court, but 
on March 31, 1947, “Alcoa”—to adopt the 
name which we used in our original opinion 
—filed in the district court a petition, in- 
voking the jurisdiction of that court, re- 
served under a provision in Article Twelve 
of the decree of April 23, 1946. This peti- 
tion prayed that the court enter a final 
judgment ‘adjudicating that the Aluminum 
Company of America no longer has a mono- 
poly of the aluminum ingot market of the 
United States and that, in consequence of 
the termination of such monopoly of the 
aluminum ingot market, competitive con- 
ditions have been restored in the aluminum 
industry.” To the petition “Alcoa” annexed 
ten exhibits, designed to show that the dis- 
tribution of the producing plants owned by 
the United States—under the action of the 
Surplus Property Board and the War Assets 
Administration—had already progressed so 
far as, definitively to destroy the monopoly 
which we had held to exist on April 14, 1940 
(the date of the last evidence taken in the 
original trial), and to demand a decree dis- 
missing the complaint, in so far as it asked 
dissolution of the defendant. The plaintiff 
moved to dismiss this petition on the ground 
that the Twelfth Article of the decree of 


1148 Fed. (2d) 416. 
2 Rule 3 of the Rules of the Circuit Court of 
Appeals for the Second Circuit. 
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April 23, 1946 was not authorized by our 
mandate; but Judge Caffey denied the mo- 
tion on June 2, 1947, declaring that, although 
it was not open to him to question that a 
monopoly had existed on August 14, 1940, 
“Alcoa” was not seeking to relitigate that 
question, and that “whether or not ‘Alcoa’ 
should now be dissolved, a question specifically 
left open by the Circuit Court of Appeals, 
cannot be decided until it is determined 
whether or not it still has a monopoly of 
the ingot market.” The plaintiff filed an 
answer to this petition on June 12, 1947; and, 
while the hearing upon these issues was 
pending, moved in this court on September 
11, 1947, for a mandamus, asking the relief 
that we have quoted at the outset. 


[Jurisdiction. To Issue Writ] 


The first—and, as we view it, the only— 
question which we need decide, is as to our 
jurisdiction to issue the writ. The term of 
this court in which our mandate was issued 
ended on September 30, 1945,” on which day 
we lost power to change it except as to 
matters of form. Our power to review in- 
terlocutory orders of the district court by 
mandamus or the like, exists only as an in- 
cident to our jurisdiction to entertain an 
appeal from a judgment of that court; and it 
is a power to be exercised only in the most 
exceptional circumstances.* Logically there- 
fore, and also because that is the most con- 
venient course, before deciding whether 
such circumstances exist here, we must first 
decide whether we should have jurisdiction 
over an appeal from another judgment in 
the action; and if we should not, we must 
deny the motion. Our only jurisdiction 
arises from a certificate of the Supreme 
Court, issued under the proviso to § 29 of 
Title 15, U. S. C., added by the amendment 


3 Fairmont Creamery Co. v. Minnesota, 275 
U SiecOmir2: 
4 In Re Fahey, 331 U.S. 


q 57,642 


58,774 


of June 9, 1944* which declares that in an 


action under the Antitrust Laws, if there be — 


no qualified quorum of justices who can 
hear an appeal from a judgment of the 
dis:-.ct court, the Supreme Court shall so 
certizy to the proper circuit court of appeals 
“which court shall thereupon have jurisdic- 
tion to hear and determine the appeal in 
such case.” We hold both because of the 
text, and of the purpose, of this amendment 
that it confines our jurisdiction to the deter- 
mination of the appeal certified; and that 
our power ends with the end of the term at 
which our mandate goes down, quite as 
though the mandate finally disposed of the 
whole litigation. Verbally, there can be no 
doubt: if the intent had been that we should 
retain jurisdiction over the action to the 
end, Congress would not have limited us to 
a decision of “the appeal’; it would have 
transferred all appellate jurisdiction. The 
purpose of the amendment accords with this 
construction, for the change was merely to 
provide a way out of what would otherwise 
have foreclosed any conclusion of the ac- 
tion. As soon as the situation changes which 
has barred progress, there is no conceivable 
reason why the Supreme Court shall not 
resume its accustomed power of review. 
The argument that our decision will em- 
barrass that court in deciding a later appeal 
is patently without basis; nothing is more 
common than for one court to construe the 
scope of a judgment of another court—it is 
a question which always rises upon a plea 
of res judicata. Hence we hold that, since 
the plaintiff's motion was to compel the 
district court to conform its action to our 
mandate, it must be addressed to the Supreme 
Court. This would be true, though the 
membership of that court were the same as 
when it issued its certificate on June 12, 
1944; for, even so, we should have no war- 
rant for assuming that the disqualifications 
of the justices then existing, still continued 
until we were so advised by a second cer- 
tificate. 

We are asked to avoid this result by treat- 
ting the motion as one to “clarify” our 
mandate, a power which, we are assured, 
a court must always retain. We may accept 
it that, since a mandate incorporates the 
opinion on which it issues, ordinarily the 
court which issues the mandate will have an 
advantage in its interpretation.® Be that as 


558 Stat. 272. 


6 Federal Communications Commission vv. 
Pottsville Broadcasting Co., 309 U. S. 134, 141. 
{ 57,642 
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it may, no such consideration can extend 
our jurisdiction. We are holding that the 
Supreme Court alone will have jurisdiction 
—on appeal or by mandamus—to decide 
whether the district court has acted in ac- 
cordance with our mandate; and obviously 
it cannot do this without deciding what the 
mandate means. If, under the guise of 
“clarifying” our opinion, we should put a 
gloss upon it, we should invade the juris- 
diction of the Supreme Court, even though 
we formally refused to decide whether Judge 
Caffey’s order was right or wrong. As well 
might the court which had entered judg- 
ment in one action, be asked to “clarify” its 
meaning in aid of another court which was 
called upon to enforce the judgment in an- 
other action. The division of jurisdiction 
which the statute provides, inevitably im- 
posed this limitation upon what perhaps 
would otherwise have been our powers: the 
interpretation of our mandate cannot be in 
the hands of two independent courts. In- 
deed, the argument probably misapprehends 
what is meant by “clarifying” an opinion. 
When a court is called upon to interpret 
written language, it may be faced, and it 
usually is, with deciding what the utterers 
would have said as to an occasion about 
which they did not express themselves at 
all, and which usually they did not have in 
mind. We are rightly accustomed to say 
that the utterers “intended” what the court 
puts into their mouths; indeed that is what 
we mean by interpretation. If all that the 
parties at bar mean by asking us to “clarify” 
our opinion, is to interpret it in this sense, 
they are asking us to do what we have just 
held to be within the power of the Supreme 
Court alone: 1.e. they are asking us to in- 
terpret our mandate as part of the process 


of deciding whether Judge Caffey’s order 


was in conformity with it. If on the other 
hand they mean that we shall add words 
to our mandate which will give it a different 
scope from that which interpretation, simpli- 
citer, would give it, they are necessarily ask- 
ing us to exercise a power which ended with 
the term of court. Conceivably we might 
have that power, if we had jurisdiction over 
the second appeal as well as the first.?. Con- 
ceivably, the Supreme Court will have that 
power on a second appeal, acting as our 
successor. It is enough that we have no. 


18. 8S. Kresge Co. v. Winget Kickernick Co. 
102 Fed. (2) 740 (C. C. A. 8). 
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such power now and could not gain it ex- 
cept by a second certificate from that court. 


[Possible Exception] 


To what we have said we wish to add a 
cautionary possible exception. If our man- 
date had disposed of the whole litigation, 
leaving nothing but ministerial acts to be 
done, we will not say that our jurisdiction 
would necessarily have ended when it was 
filed; arguendo, we will assume that we 
should have the power to compel its execu- 
tion. The difference between that and the 
jurisdiction we are disclaiming is indeed one 
of degree; and we are quite aware that so 
equivocal a word as “ministerial” solves 
nothing. Here, however, our mandate left 
undecided the most substantial issue of all; 
1.e. dissolution; that was the coup de grace 
which the plaintiff chiefly desired and still 
desires, and which the defendant chiefly 
feared and still fears. It depends upon facts 
which, for the most part, have come into 
existence since the record before us was 
closed, and the outcome was not even fore- 
shadowed in what we decided. Manifestly, 
if the Supreme Court is now able to act, it 
should decide it, for it involves the proper 
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reconstruction of one of our great industries. 
True, the question at bar is not dissolution; 
but only whether “Alcoa” should be per- 
mitted to bring on that issue for trial, or 
must await the plaintiff's pleasure; more 
precisely, whether Article Twelve of the de- 
cree on mandate was within our mandate. 
On the face of it, that may seem no more 
than the kind of procedural detail which 
might fall within our reserved powers, if 
we have any. Apparently that is not true; 
both parties regard the time of decision as 
of high, perhaps critical, importance, and it 
does not take much imagination to see that 
it may be. Indeed, its importance is the 
plaintiff's justification for resorting to man- 
damus. ‘Trivial as the point may on the 
surface appear, we are not therefore dis- 
posed to class it among those over which 
we are assuming that we may retain power; 
rather we think that it penetrates deeply 
enough into the “merits” of the issue of dis- 
solution itself, to render any decision of it 
by us a limitation upon the complete free- 
dom of the Supreme Court in dealing with 
that issue. 


[Ruling] 


The motion is denied. 


[757,643] Alfred Bell & Co., Ltd. v. Catalda Fine Arts, Inc., Michael F, Catalda and 
United States Printing & Lithograph Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 24-254. November 20, 1947. 


In an action for infringement of copyrights for mezzotint engravings of paintings by 


a producer of lithographs, the defense of violation of the Sherman Act was rejected, and 
it was held that plaintiff’s copyrights were infringed. On defendants’ motion for rehear- 
ing re attorneys’ fees it is held that the rule that the defense of violation of the 
Sherman Act is not available in copyright cases requires the court to refuse to deny 


attorneys’ fees on the basis of the Sherman Act violation. 


Plaintiff is entitled to recover 


attorneys’ fees as provided in the copyright law. 


See the Sherman Act annotations, Vol. 1, § 1660.200, and the prior opinion reported 


ab o7,0272 


Memorandum of Decision on Defendants’ Motion for Rehearing Re Attoimeys’ Fees 


SmitH, D. J.: The defendants were en- 
titled to develop the facts on the issues of 
copyrightability and fair use and Sherman 
Act violation, all close questions requiring 
detailed disclosure of the methods used as 
well as the results obtained. 


The plaintiff should not be compensated 
merely for making it difficult to bring out 
the facts. On the other hand, it must be 
remembered that defendants, with knowl- 


Trade Regulation Reports 


edge of the copyright and of the legal strug- 
gle they were bringing on, chose to copy 
the mezzotints in suit. This they were en- 
titled to do to test the legal issues involved. 
They knew, however, that the copyright law 
provided for attorneys’ fees, if they proved 
to be infringers. The fees are in the discre- 
tion of the Court, it is true, and may be 
denied where the contest is brought on in- 
nocently and its scope limited by immediate 
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abandonment of the course of action alleged 
to infringe. There may be other situations 
where equity should, in its discretion, deny 
attorneys’ fees, but I do not see how mere 
good-faith belief in the existence of a valid 
defense, in the face of the existing copy- 
right, can be considered such a situation. 


[Sherman Act Violation] 


The Sherman Act violation, however, 
may be just such a situation. Plaintiff, and 
most of the Guild members, are beyond 
reach of the Court, but the agreement in 
restraint of trade has its effect on the inter- 
state and foreign commerce of this country, 
not only of the one or two members of the 
Guild, otherwise unidentified, who reside in 
this country, but also of the hundreds of 
art dealers who deal with plaintiff and other 
Guild members, and all their customers. 


Yet the present holding of the courts on 
the availability of the Sherman Act defense 
in copyright cases, followed to its logical 
conclusion, would allow full recovery of all 
the relief available under the copyright law, 
leaving Sherman Act enforcement out of 
consideration in the copyright cases. 
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[No Denial of Fees for Such Violation] 


On the whole, I feel that, without legis- 
lation disapproving and displacing that in- 
terpretation, the Court is unable to deny 
counsel fees on the basis of the Sherman 
Act violation. 


The Court should not, however, allow 
counsel fees on the discovery since plaintiff 
failed to play a cooperative role therein. 
The decree should provide for the Master 
to report reasonable attorneys’ fees for 
plaintiff's counsel’s efforts in the prepara- 
tion and trial of the case, not including the 
discovery proceedings. 


For the use of the courts on review, it 
may be well to have the Master report sep- 
arately also the reasonable value of plain- 
tiff’s counsel’s services on all the discovery 
proceedings. 


Form of decree in accordance herewith 
may be submitted promptly by counsel. On 
receipt of the proposed forms, a date will 
be set, if necessary, for settlement of the 
decree at New York. 


[1 57,644] United States v. Grinding Wheel Manufacturers Association; Norton 
Company; The Carborundum Company; Bay State Abrasive Products Co., Inc.; Simonds 


Abrasive Company; Macklin Company. 


In the United States District Court for the District of Massachusetts. Civil No. 


6636. November 19, 1947. 


A consent judgment entered in an anti-trust proceeding against five manufacturers of 


abrasive devices and an association of manufacturers orders dissolution of the association, 
requires each defendant individually to revise its price lists, and prohibits any agreements 
among manufacturers fixing prices, discounts or other terms of sale, or establishing 
classifications of customers. 


See the Sherman Act annotations, Vol. 1, J 1530.10, 1580.23, 1590; see also comment at 
q 54,127. 


For plaintiff: John F. Sonnett, Assistant Attorney General; Robert A. Nitsckke, Sig- 
mund Timberg, Grant W. Kelleher, Elliott H. Meyer, Richard. B. O’Donnell, Special 
Assistants to the Attorney General. 


For defendants: Stobbs, Stockwell & Tilton, George R. Stobbs; Hale & Dorr, J. N. 
Welch; Webster, Sheffield & Horan, Bethuel M. Webster; Gage, Hamilton & June, Paris 
Fletcher; T. Ewing Montgomery; Withington, Cross, Park & McCann, John S. McCann. 


FINAL JUDGMENT 


SWEENEY, D. J.: Plaintiff, United States 
of America, having filed its complaint here- 
in on March 26, 1947, and all the defendants 
having appeared and filed their answers to 
such complaints denying the substantive al- 
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legations thereof; and all the parties hereto 
by their attorneys herein having severally 
consented to the entry of this final judg- 
ment herein without trial or adjudication of 
any issue of fact or law herein and without 
admission by any defendant in respect of 
any such issue; 
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NOW, THEREFORE, before any testi- 
mony has been taken herein, and without 
adjudication of any issue of fact or law 
herein, and upon the consent of all the par- 
ties hereto, it is hereby 

ORDERED, ADJUDGED AND DE- 
CREED as follows: 


[Jurisdiction] 
I 


The Court has jurisdiction of the parties 
to this judgment; and for the purposes of 
this judgment and proceedings for the en- 
forcement thereof, the Court has jurisdic- 
tion of the subject matter hereof; and the 
complaint states a cause of action ‘against 
the defendants and each of them under Sec- 
tion 1 of the Sherman Act (15 USC $1). 


[Terms Defined] 
II 


When used in this judgment the follow- 
ing terms have the meanings assigned re- 
spectively to them below: 

A. “Artificial abrasive devices” means 
grinding wheels, rubbing bricks, sharpen- 
ing stones, segments, blocks, solid discs and 
similar devices used for similar purposes 
(but does not mean coated abrasives). 

B. “Subsidiary” means a company in ex- 
cess of 50 per cent of the voting stock of 
which is held by another company. 

C. “Parent” means any company owning 
in excess of 50 per cent of the voting stock 
of any other company. 


[Applicability] 
III 


The provisions of this judgment applica- 
ble to the defendant manufacturers apply to 
their successors, officers, directors, agents, 
employees, and to any other person acting 
under, through, or for such defendants. 


[Practice Enjoined| 
IV 


Each of the defendants is hereby per- 
petually enjoined and restrained from en- 
tering into, adhering to, maintaining or 
furthering any agreement, understanding, 
combination or conspiracy with any manu- 
facturer of artificial abrasive devices: 

A. To fix, determine, designate or ad- 
here to periods of time during which or for 
which offers, sales, contracts for sales, and 
obligations to buy and sell artificial abra- 
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sive devices shall ‘be made or entered into 
with, or required of, others. 


B. To establish, maintain, or adhere to 
any basic price list or list price formula, or 
any other means of determining or fixing 
prices, discounts, charges and allowances 
(including handling charges and allowances 
for returns or purchases), or any other 
term or condition of sale or purchase of 
artificial abrasive devices to be quoted to or 
by, or required of or by, others. 

C. To classify purchasers or distributors 
or to maintain or adhere to any classifica- 
tion of purchasers or distributors or to any 
lists, formula or other means for classifying 
purchasers or distributors. 

D. To fix, determine, or maintain charges, 
allowances, discounts or any other term and 
condition for the repurchase or hahdling of 
artificial abrasive devices from or for any 
other person, including any government or 
governmental agency. 


[Dissolution Ordered | 


V 


The defendant Grinding Wheel Manufac- 
turers Association shall be dissolved within 
three months of the date of this judgment. 


\ 


[Revision of Price Lists] 
VI 


Each defendant manufacturer is hereby 
ordered to review and within a period of 
seven years from the date of this judgment 
to discontinue the use of its present price 
list for artificial abrasive devices. ‘The fail- 
ure of any defendant manufacturer, within 
a period of seven years from the date of 
this judgment, to revise its price list for 
artificial abrasive devices, other than de- 
vices the price of which is presently con- 
trolled under patent license agreements, to 
the extent of at least 50 per cent of its 
present dollar sales volume of devices the 
price of which is not controlled under such 
patent license agreements, shall be deemed 
prima facie evidence of failure to comply 
with this paragraph. Each defendant man- 
ufacturer shall within seven years from the 
date of this judgment file with the Court, 
and serve by registered mail upon the De- 
partment of Justice, an affidavit showing 
compliance with this paragraph. 


VII 


Nothing contained herein shall be deemed 
to adjudicate, determine, or affect the legal- 
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ity or illegality of any agreement involving 
solely relationships between: 

A. A defendant manufacturer and its 
subsidiaries. : 


B. A defendant manufacturer or its sub- 
sidiaries and a parent. 

C. Subsidiaries of any such manufac- 
turer or their subsidiaries. 


Vill 


Nothing in this judgment shall prevent 
any defendant from availing itself of the 
benefits of (a) The Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, (b) The Act of Congress of 
1937, commonly called the Miller-Tydings 
proviso to Section 1 of The Act of Con- 
gress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies”, or (c) 
the patent laws. Paragraph VI hereof shall 
not be deemed to adjudicate, determine, or 
affect the legality or illegality of any pat- 
ent license agreement. 


[Inspection to Secure Compliance] 
IX 


For the purposes of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an As- 
sistant Attorney General, and on reasonable 
notice to any defendant manufacturer, be 
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permitted, subject to any legally recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any matters con- 
tained in this judgment, and (b) subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference, 
to interview officers and employees of such 
defendant, who may have counsel present, 
regarding any such matters; provided that 
information obtained by the means permit- 
ted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this judgment in which*the United States 
is a party or as otherwise required by law. 


[Jurisdiction Retained] 
ax 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the modification or termina- 
tion of any of the provisions thereof, for 
the enforcement or compliance therewith 
and punishment of violations thereof. 


[57,645] United States v. The Electric Storage Battery Company and Willard 


Storage Battery Company (of Cleveland). 


In the United States District Court for the Southern District of New York. Civil 


Action No. 31-225. November 24, 1947. 


A consent judgment entered in an action charging a cartel arrangement to divide world 


markets and to eliminate competition in the electric storage battery industry enjoins (1) 
the further performance or revival of cartel agreements to allocate customers or divide 
markets, to fix prices or other terms and conditions of sale, or to restrict the manufacture, 
use or sale of electric storage batteries, and (2) the use of patents, trade-marks and manu- 
facturing information to restrict imports and exports of batteries. Defendants are required 
to make available to competing United States manufacturers on a reasonable royalty basis 
the patents which were exchanged between defendants and foreign co-conspirators, and a 
defendant is required to divest itself of a large stock interest in the English co-conspirator. 

é See the Sherman Act annotations, Vol. 1, J 1530.10, 1530.70; and comment on complaint, 
7 54,053. 


For plaintiff: John F. Sonnett, Assistant Attorney General; John F. X. McGohey, 
U. S. Attorney; Sigmund Timberg, Elliott H. Moyer, Robert A. Nitschke, J. Francis 
Hayden, Special Assistants to the Attorney General; Jerome N. Wanshel, Special Attorney, 
New York, N. Y. 


_ For defendants: McKeehan, Merrick, Arter & Stewart, Cleveland, Ohio; Donovan, 
Leisure, Newton & Irvine, New York, N. Y. 


q 57,645 Copyright 1947, Commerce Clearing House, Inc. 


12-11-47 
Report 124 


Final Judgment 


The plaintiff, the United States of Amer- 
ica, having filed its complaint herein on May 
16, 1945; and the defendants having appeared 
and filed their answers to such complaint, 
denying the substantive allegations thereof; 
the parties by their attorneys herein having 
consented to the entry of this final judgment 
herein without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission by any defendant in respect of any 
such issue; 

NOW, THEREFORE, before any testi- 
mony has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon consent of all parties 
hereto it is hereby 


ORDERED, ADJUDGED AND DE- 
CREED as follows: 


[Jurisdiction] 
L 


The Court has jurisdiction of the subject 
matter herein and of all of the parties here- 
to. The Complaint of the United States of 
America herein states a cause of action 
against the defendants under Section IJ of the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monop- 
olies”, and acts amendatory thereof and sup- 
plemental thereto. 


[Definitions | 
Dt 


For the purposes of this judgment: 


(A) “E. S. B.” means the defendant The 
Electric Storage Battery Company, a cor- 
poration organized and existing under the 
laws of the State of New Jersey; 

(B) “Willard” means the defendant Wil- 
lard Storage Battery Company (of Cleve- 
land), a corporation organized and existing 
under the laws of the State of West Vir- 
ginia; 

(C) “Chloride” means the Chloride Elec- 
trical Storage Company, Limited, a corpora- 
tion or company organized and existing 
under the laws of the United Kingdom (for- 
merly known as Chloride Electrical Storage 
Syndicate, Limited) ; 

(D) “AFA” means Accumulatoren-Fabrik 
Aktiengesellschaft, 2 corporation (or asso- 
ciation) organized and existing under the 
laws of Germany; 
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(E) “The Hickson agreement” means the 
agreement dated November 30, 1891 between 
ESB, United Gas Improvement Company 
and John Arnold Einem Hickson; 


(F) “The Harvey agreement” means the 
agreement dated November 8, 1895 between 
Chloride, ESB and Alfred Robert Harvey; 


(G) “The AFA agreement” means the 
agreement dated December 27. 1895 between 
AFA and ESB; 


(H) “Export agreement” means. the 
agreement dated September 23, 1920 be- 
tween ESB and Chloride; 


(1) “Export Application agreement’ 
means the agreement dated September 22, 
1921 between ESB and Chloride; 


(J) “The Chloride-AFA agreement” means 
the contract dated June 26, 1936 between 
Chloride and AFA together with the letter 
dated June 5, 1936 from ESB to AFA; 


(K) Reference to any of the agreements 
described in this Section shall include all 
amendments, renewals and extensions there- 
of and all agreements or understandings 
amendatory or supplemental thereto; 

(L) “Patent” or “patent application” in- 
cludes continuations, renewals, reissues, 
divisions and extensions of any such patents; 


(M) “Person” includes individuals, part- 
nerships, firms, corporations and other 
forms of business organizations other than 
defendants or defendants’ subsidiaries. For 
the purpose of this definition defendants’ 
subsidiaries shall mean companies or cor- 
porations the majority of whose voting 
shares are held, directly or indirectly, by a 
defendant, but shall in no event include 
Chloride. 


(N) “Electric storage batteries” includes 
electric storage batteries, parts and acces- 
sories therefor or any type or variety thereof. 

A copy of each of the agreements referred 
to in paragraphs (E) to (J) inclusive of this 
Section II is filed as an exhibit to the deposi- 
tion of R. C. Norberg, which is a part of the 
proceedings herein. 


, 


[Applicability] 
III. 


The provisions of this judgment applicable 
to any defendant shall apply to such de- 
fendant and to each of its officers, directors, 
agents and employees and to each of its suc- 
cessors and assigns and to any subsidiary 
corporation owned and controlled or con- 
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trolled by such defendant and to all persons 
acting or claiming to act, under, through or 
for such defendant. 


[Performance of Agreements Enjoined] 
IV. 


The defendants ESB and Willard be and 
each of them hereby is jointly and severally 
enjoined and restrained from any further 
performance in whole or in part of the Hick- 
son agreement, the Harvey agreement, the 
AFA agreement, the Export agreement, 
the Export Application agreement, and the 
Chloride-AFA agreement, and from any 
further performance of any of the obliga- 
tions assumed under or in furtherance of any 
such agreements. ESB and Willard be and 
each of them hereby is jointly and severally 
enjoined and restrained from adopting, ad- 
hering to, furthering or continuing any 
course of conduct for the purpose or with 
the effect of maintaining, reinstating or re- 
viving any of said agreements. 


[Restriction Conditions Enjoined] 
Vv 


The defendants ESB and Willard be and 
each of them hereby is jointly and severally 
enjoined and restrained from adhering to, 
furthering or continuing with any person, 
any agreement, understanding, combination, 
plan or program to condition 


(a) any assignment, license or the grant 
of any immunity under any patent or 
patent application, or 


(b) the granting, securing or avail- 
ability of any information, right or design 
relating to the manufacture of electric 
storage batteries or 

(c) any right or immunity under a trade 
mark, 

upon a covenant, agreement or understand- 
ing not to sell or not to permit the sale of 
electric storage batteries for export from 
or import into the United States or any of 
its territories or possessions. 


[Defendant Ordered to License Patents] 
VI. 
Defendant ESB is hereby ordered and di- 
rected: 


(A) To grant to any applicant, upon each 
written request therefor, a non-exclusive 
license to manufacture, use and sell under 
any one or more of the United States letters 
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patent and the patents issued upon applica- 
tions for United States letters patent, the 
patent numbers and application numbers of 
which are listed in Schedule One attached 
hereto and made a part hereof, without any 
condition or restriction whatsoever except 
that (1) a reasonable and non-discriminatory 
royalty may be charged and collected, and 
(2) where such royalty is charged, provision 
may be made for the inspection of the books 
and records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of royalty due and 
payable and no other information. 

(B) Upon the request of any applicant for 
license under subsection A of this Section 
VI, to include in such license, to the extent 
that the defendants have or acquire the right 
or power to do so, a non-exclusive grant of 
immunity from suit under foreign patents or 
patents issued on foreign applications for 
patents corresponding to any of the United 
States letters patent or applications for 
patents listed in Schedule One or required 
to be licensed under subsection A of this 
Section VI, for any transactions including 
the importation, sale or use in any country 
of electric storage batteries made in the 
United States. 

(C) To include in each license issued pur- 
suant to this Section VI a provision under 
which the licensee may cancel such license 
any time after one year from the date of 
issuance of such license. 


[Determination of Reasonable Royalties] 
WAL, 


Upon any application for a license in ac- 
cordance with the provisions of Section VI 
of this judgment defendant ESB shall advise 
the applicant of the royalty it deems rea- 
sonable for the patents to which the applica- 
tion pertains. If within sixty (60) days from 
the date such application is received by de- 
fendant ESB, the defendant and the ap- 
plicant are unable to agree upon what 
constitutes a reasonable royalty the applicant 
for a license may apply forthwith to this 
Court for a determination of a reasonable 
royalty, and the defendant ESB shall, upon 
receipt of notice of filing such application, 
promptly give notice thereof to the Attorney 
General. In any such proceeding the burden 
of proof shall be upon defendant ESB to 
establish the reasonableness of the royalty 
requested by it, and that such royalty is non- 
discriminatory. Pending the completion of 


Copyright 1947, Commerce Clearing House, Inc. 


—— 


12-11-47 
Report 124 


any such court proceeding, the applicant 
shall have the right to make, use and vend 
under the patents to which its application 
pertains, without payment of royalty or 
other compensation, but subject to the fol- 
lowing provisions: Defendant ESB may, 
with notice to the Attorney General, apply 
to the Court to fix an interim royalty rate 
pending final determination of what consti- 
tutes a reasonable royalty, if any. If the 
Court fixes such interim royalty rate, a 
license shall then issue providing for the 
periodic paynrent of royalties at such interim 
rate from the date of the making of such 
application by the applicant and for such 
readjustment as the Court may order after 
final determination of a reasonable and non- 
discriminatory royalty. 


[Other Practices Enjoined] 


VILE. 


Each of the defendants is hereby per- 
petually enjoined and restrained from entering 
into, adhering to,’ maintaining or further- 
ing, directly or indirectly, any contract, 
agreement, understanding, plan or program 
with Chloride or with AFA or with any of 
their subsidiaries, successors, assigns, officers, 
agents or employees or knowingly with any 
person acting in concert with or on behalf 
of them of any of them to: 

(a) allocate customers, or to allocate, 
divide or restrict territories, fields, or mar- 
kets for the manufacture, use or distribu- 
tion or electric storage batteries 

(b) fix, determine, maintain or adhere 
to prices or terms and conditions of sale 
for electric storage batteries 

(c) exclude any person from or to re- 
strict or limit any person in the manufac- 
ture, use or sale of electric storage batteries 

(d) limit, restrict or prevent the im- 
portation into or exportation from the 
United States, its territories or depend- 
encies, of electric storage batteries 

(e) refrain from competition or to leave 
any person free from competition in any 
territory, field, or market, in the manufac- 
ture, use, distribution or sale of electric 
storage batteries 

(f) exchange any patent, patent applica- 
tion, invention, process, or know-how re- 
lating to electric storage batteries (1) 
under terms or conditions which deprive 
the transferor thereof of the power or 
right freely and individually to determine 
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or prescribe the terms or conditions upon 
which licenses or immunities for any coun- 
try or area shall be available to others, 
or (2) in connection with any course of 
conduct having the purpose or effect of 
restricting the utilization, by the parties 
thereto, of any invention or discovery 


(g) designate distributors, sales agents 
or resellers for electric storage batteries; 
or to determine the terms or conditions 
upon which distributors, sales agents or 
resellers of electric storage batteries shall 
be designated, established or conduct their 
business; or to acquire ownership or con- 
trol of any other person engaged in the 
manufacture, distribution or sale of elec- 
tric storage batteries; or establish, adopt 
or agree upon terms and conditions re- 
lating to the distribution of electric storage 
batteries 

(h) establish, adopt, or agree upon 
terms and conditions to be imposed, ob- 
served or required in the licensing or 
granting immunities to others or by others 
to third persons under patents, patent ap- 
plications, inventions, processes, or know- 
how relating to electric storage batteries. 


[O fiicers] 
IX, 


Within one year from the entry of this 
judgment, the defendants shall cause each of 
their officers, directors, agents or employees, 
who are serving as officers, directors, agents 
or employees of Chloride, or any of its sub- 
sidiaries, to resign from Chloride or said 
subsidiary or subsidiaries, and thereafter said 
defendants are enjoined and restrained from 
permitting any of their officers, directors, 
agents or employees to serve as officers, di- 
rectors, agents or employees of Chloride or 
any of its subsidiaries. 


[Divestiture Ordered] 
xe 


A. Defendant ESB is, subject to the pro- 
visions of this Section X, ordered and di- 
rected to take all steps necessary to divest 
itself of all right and power, existing through 
the ownership or control of voting shares in 
Chloride or otherwise, to influence, affect or 
determine the business and _ operating 
policies of Chloride. 

B. Pursuant to subsection A of this Sec- 
tion X, defendant ESB shall, within eleven 
months from the date of entry of this judg- 
ment, submit for approval by the Court a 
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plan for establishing a trust under which a 
trustee, acting independently of the defend- 
ants, shall exercise all of the powers and 
voting rights in any and all shares of stock 
of Chloride which are held or owned at any 
time during the effective duration of this 
section, directly or indirectly by, or on be- 
half of, or under the control of, the defend- 
ants or either of them. At least sixty days 
prior to the date of filing such plan with the 
Court, defendant ESB shall give notice 
thereof and forward a copy of the plan to 
the Attorney General. 


C. Said plan shall designate the trustee, 
who shall be a person over whom the de- 
fendants, Chloride, AFA, or their sub- 
sidiaries, successors or assigns have no 
control and with whom they shall have no 
affiliation or interest, direct or indirect, that 
would be inconsistent with the performance 
of the obligations imposed by this judgment, 
and whose acts shall not be inconsistent with 
this judgment. Such plan shall include pro- 
visions, subject to approval by the Court, for 
removal of the trustee and for the appoint- 
ment of successor trustees, for reports by 
the trustee, for transfer of all powers and 
voting rights in such shares to the trustee, 
for retention by ESB of the beneficial owner- 
ship of cash and stock dividends or bonuses 
and other avails of its shares of Chloride, 
and for the inclusion in the trust of any 
powers and voting rights in shares which 
ESB may receive as dividends or bonuses or 
other avails from the Chloride shares. Such 
plan may also provide that defendant ESB 
may sell some or all shares subject to such 
trust, to a purchaser who is not affiliated, 
directly or indirectly, with the defendants; 
and that, upon such sale, the shares so sold 
may be released from the trusts. 


D. The defendants are enjoined from 
issuing instructions to or from otherwise in- 
fluencing the Trustee with respect to the 
business or operations of Chloride, except 
instructions relating exclusively to the 
declaration of dividends, the borrowing of 
money in excess of twice the amount of 
Chloride’s issued capital, the increase or de- 
crease of capital, any matter affecting the 
rights, privileges or priorities of the shares 
of Chloride or such other matters as may 
be permitted by the Court after notice of 
application therefor duly served upon the 
Attorney General and such instructions may 
be binding upon the Trustee, provided, how- 
ever, that any such instructions given pur- 
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suant to this subsection D, or the giving 
thereof, may not be inconsistent with the 
provisions of this judgment or have the pur- 
pose or effect of, directly or indirectly, 
accomplishing any of the acts or things re- 
strained by the terms of this judgment. 

E. At any time after seven years follow- 
ing the effective date of the plan contem- 
plated by the preceding subsections of this 
Section X, defendant ESB may after appro- 
priate notice to the Attorney General petition 
the Court to terminate the provisions of this 
Section X. If, upon the hearing of such 
petition the defendant shall establish to the 
satisfaction of the Court that such termina- 
tion will not tend to deter or restrict com- 
petition between the defendants and 
Chloride, or any of their subsidiaries, suc- 
cessors and assigns, in or affecting the for- 
eign or domestic commerce of the United 
States, the Court may, subject to such 
conditions as it deems necessary or appro- 
priate, enter an order terminating the provi- 
sions of this Section X. 


[Elimination of Interference] 
XI. 


Each of the defendants is hereby ordered 
and directed, upon bona fide request or de- 
mand for any type, line or classification of 
electric storage batteries manufactured by 
said defendant and bearing a trade mark or 
trade name under which Chloride, AFA, 
their subsidiaries, successors or assigns can 
assert any right in any foreign country or 
area, in good faith, to take such steps and 
do such things as will eliminate any inter- 
ference, because of the trade mark or trade 
name used therewith, with the importation 
of any such type, line or classification of 
electric storage batteries into such country 
or area. Such steps may include, without 
limitation, the making available of electric 
storage batteries which do not bear, to the 
defendants’ knowledge, infringing trade 
marks or trade names, the preparation and 
dissemination of appropriate trade literature, 
and changes in the methods of packaging 
and handling. 


[Acts Enjoined] 
oie 
Each of the defendants is hereby per- 
petually enjoined and restrained from: 


(a) reserving or granting to any other 
person any further right or power to pre- 
vent or to restrict the importation into 
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any country of electric storage batteries of 
either defendant through the grant by any 
defendant of any right or power to control 
any trade mark, trade name or designa- 
tion adopted by either defendant for elec- 
tric storage batteries manufactured or 
owned by it; 

(b) requiring any person to restrict 
trade marks, trade names or other desig- 
nations uséd in connection with eleciric 
storage batteries manufactured by such 
person or by any person other than de- 
fendants, to trade marks, trade names or 
other designations owned or controlled by 
the defendants for any country or market; 

(c) transmitting to or having answered 
or fulfilled by Chloride or AFA or any 
of their subsidiaries, successors, affiliates, 
assigns, officers, directors, employees or 
agents, any inquiry or order from other 
persons for electric storage batteries 
manufactured by the defendants; 

(d) instituting or threatening to in- 
stitute or maintaining any suit or proceed- 
ing for infringement or to collect royalties 
or damages for infringement alleged to 
have occurred prior to the date of this 
judgment (1) of any United States letters 
patent listed in or issued on any applica- 
tion listed in Schedule One or (2) on 
account of the importation, use or sale 
into or within any country of products 
made in the United States, of any foreign 
patent corresponding to a United States 
letters patent or application listed in 
Schedule One. 


[Trade Marks, Trade Names] 
XIII. 


Each of the defendants is hereby per- 
petually enjoined and restrained from taking 
any of the following actions with respect to 
the trade marks or trade names “Chloride”, 
“Drydex”, “Keepalite”, “Lux” and “Tudor”: 

(a) employing or using any of said 
marks or names as trade marks or trade 
names in connection with its products or 
its business; 

(b) instituting or maintaining, or threat- 
ening to institute or maintain, any suit or 
proceeding against any person for in- 
fringement of said marks or names; 

(c) instituting or maintaining, or threat- 
ening to institute or maintain, any suit 
against any person for the collection of 
damages, royalties or other compensation 
for the use of said marks or names; 
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(d) taking any steps to prevent any per- 
son from using any of said marks or 
names. 


Each of the defendants is further per- 
petually enjoined and restrained from in- 
stituting any proceeding or taking any steps, 
through utilization of the trade mark, cus- 
toms, tariff or other laws of the United 
States or otherwise, to prevent Chloride 
from using its corporate name, the Chloride 
Electrical Storage Company, Limited, to 
designate the source of electric storage bat- 
teries manufactured by it. 


XIV. 


Nothing in this judgment shall prevent 
any defendant from availing itself of the 
benefits of (A) the Act of Congress of April 
10, 1918, commonly called the Webb-Pomer- 
ene Act, or (B) the Act of Congress of 1937, 
commonly called the Miller-Tydings proviso 
to Section 1 of the Act of Congress of July 
2, 1890, entitled “An Act to Protect Trade 
and Commerce against Unlawful Restraints 
and Monopolies.” 


[Inspection for Compliance Purposes] 
OWS 

For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General, and on reasonable 
notice to defendants made to the principal 
office of said defendants, be permitted (a) 
reasonable access, during the office hours of 
said defendants to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendants, 
relating to any of the matters contained in 
this judgment; (b) subject to the reasonable 
convenience of said defendants, and without 
restraint or interference from them, and sub- 
ject to any legally recognized privilege, to 
interview officers or employees of said de- 
fendants, who may have counsel present, 
regarding any matter pertaining to the en- 
forcement of this judgment. The defendants on 
request, shall submit reports in respect of 
any such matters as may from time to time 
be reasonably necessary for the proper en- 
forcement of the provisions of this judgment. 

Information obtained pursuant to this 
Section XV of this judgment shall not be 
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divulged by any representative of the De- [Jurisdiction Retained] 
partment of Justice to any person other than XVL 

a duly authorized representative of the De- 
partment of Justice except in the course of 
legal proceedings in which the United States 
is a party or as otherwise required by law. 
The failure of the Attorney General to take 
any action following receipt of any informa- 
tion pursuant to this Section XV shall not 
be construed as an approval of any action 
taken by the defendants and shall not oper- 
ate as a bar to any action or proceeding, 
civil or criminal, which may later be in- 
stituted or then be pending. 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate for 
the construction or carrying out of this 
judgment, for the modification or termina- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith and 
punishment of violations thereof. 


[7 57,646] Opinion of the Attorney General of Oklahoma. 


Addressed to the Honorable Warren H. Edwards, County Attorney, Oklahoma County, 
by Fred Hansen, First Assistant Attorney General, October 15, 1947. 

The sale of merchandise by a wholesaler to retailers at an initial cost which includes 
all of the elements of “cost to the wholesaler” as defined in Section 592 of the Oklahoma 
Unfair Sales Act except the two per cent mark up, in lieu of which the seller proposes to 
make a service charge of not less than two per cent of the initial cost to the wholesaler but 
which would vary according to the volume of sales to the individual retailer, may be 
violative of that Act. 


See the Oklahoma Unfair Sales Act, Vol. 2, J 8688. 
The Attorney General acknowledges re- 


ceipt of your letter dated September 25, 
1947, same being as follows: 


charge. The amount of the charge would 
in no event be less than two (2%) per 
cent of the initial cost to the retailer, but 
would vary according to the volume of 


“Re: Unfair Sales Act of 1941 


“The above act (Title 15, Sections 591- 
597, O. S. A. 1941) prohibits, among other 
things, the sale of merchandise by whole- 
salers and retailers at less than cost when 
the sale is ‘with the intent, or effect, of 
inducing the purchase of other merchan- 
dise or of unfairly diverting trade from a 
competitor or otherwise injuring a com- 
petitor, impair and prevent fair competi- 


sales to the individual retailer. 


“Will you be good enough to let us have 
your opinion as to whether such a prac- 
tice is violative of this act?” 


It will be noted that you have failed to 


“furnish the Attorney General with a 
written opinion supported by citation of 
authorities” 


tion, injure public welfare.’ 


“The definition of ‘cost to the whole- 
saler’ includes, among other things (15 
O. S. 1941 § 592, Paragraph (b), Sub- 
paragraph (4)), 

‘a markup to cover a proportionate part 
of the cost of doing business, which mark- 
up, in the absence of proof of a lesser cost, 
shall be two (2%) per cent of the cost 
to the wholesaler as herein set forth after 
adding thereto freight charges and cart- 
age, but before adding thereto a markup.’ 

“A wholesaler in this city proposes to 
sell merchandise to retailers at an initial 
cost which will include all the elements 
of the definition above quoted except the 
two (2%) per cent markup. In lieu of 
this the seller proposes, for the rendition 
of services consisting of sales promotion 
and related matters, to make a service 
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on the question submitted by you, as re- 
quired by Subdivision (d) of 74 O. S. 1941 
§ 18b. 


However, it is the personal view of the 
writer that in order for a wholesaler to 
comply with the provisions of the act re- 
ferred to by you, a markup in the sale price 
of the merchandise being sold, such as is 
mentioned in Subparagraph (4), supra, should 
be made. Whether or not the appellate 
courts of this state would hold that a service 
charge, such as is referred to by you, would 
be the equivalent of such a markup, is, of 
course, problematical. It is the personal 
view of the writer that the only safe pro- 
cedure for said wholesaler to follow is to 
comply with all the terms and provisions 
of the “Unfair Sales Act.” 
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[57,647] Serrer, d.b.a. H. H. Serrer & Son v. The Cigarette Service Co. 
Serrer, d.b'a. H. H. Serrer & Son v. Price, d.b.a. Moreland Tobacco Co. et al. 


In the Supreme Court of the State of Ohio. Nos. 31059, 31060. Decided November 
26, 1947. 148 O. S. 519. 


Section 6402-11 (c) of the Ohio “Unfair Cigarette Sales Act,” containing a formula 
for determining the minimum prices at which wholesalers of cigarettes may sell the same, 
fails to recognize and make allowance for the differences in operating costs of different 
types of wholesalers, and creates discrimination in favor of one wholesaler over another, 
in its application to wholesalers whose operating costs differ. In such circumstances the 
section is violative of the due process and equal protection clauses of the federal and state 
constitutions and is invalid. 

See Vol. 2, { 8668, footnote 1. 


Affirming the judgments of the Ohio Court of Appeals reported at ¥ 57,563. 


ZIMMERMAN, J.: These two cases are in of the cigarettes to the wholesaler within 
this court for decisions on their merits pur- thirty days prior to the date of sale, in 
suant to appeals as of right from the Court the quantity last purchased, whichever is 
of Appeals for Cuyahoga county, that court lower; less all trade discounts except 


customary discounts for cash; to which 
shall be added a wholesaler’s markup to 
cover in part the cost of doing business, 


having affirmed the decrees of the trial 
court for the defendants, the appellees herein. 


The actions originated in the Court of which wholesaler’s mark-up, in the ab- 
Common Pleas. In each of them the plain- sence of proof of a lesser cost of doing 
tiff claimed that the respective defendants, business by the said wholesaler as _evi- 


denced by the standards and methods of 
accounting regularly employed by him in 
his allocation of overhead costs and ex- 
penses, paid or incurred, including with- 


wholesalers of cigarettes, were violating the 
“Unfair Cigarette Sales Act” (Section 
6402-10 et seg. General Code), in that they 


were selling cigarettes for less than “cost out limitation, labor, salaries of executives 
to the wholesaler” in direct contravention and officers, rent, depreciation, selling 
of Sections 6402-11 (c) and 6402-12 (a), costs, maintenance of equipment, delivery, 
General Code. Permanent injunctions were delivery costs, all types of licenses, taxes, 
prayed for against the defendants to pro- insurance and advertising, shall be two 
hibit the practice against which complaints per centum of said invoice cost of the 


cigarettes to the wholesaler, or of the 


were made. ; 
replacement cost of the cigarettes to 


The actions were precipitated when, on the wholesaler within thirty days prior to the 
November 1, 1945, defendants reduced their date of sale in the quantity last purchased, 
selling price on the so-called popular brands whichever is lower, less all trade discounts 
of cigarettes from $1.45 per carton to $1.42 except customary discounts for cash.” 
Bee oe Section 6402-12 (a) recites: 

: Plaintiff, engaged in the business of sell- “Tt shall be unlawful for any retailer 
ing cigarettes at wholesale, is what is com- with intent to injure competitors, destroy 
monly known as a “service wholesaler,” substantially or lessen competition, to ad- 
that is, one who employs salesmen, extends vertise, offer to sell or sell at retail 
credit to customers and makes deliveries cigarettes at less than cost to the retailer, 
of his merchandise. The defendants are or any wholesaler, with intent to injure 
what are ordinarily designated as “cash and competitors, destroy substantially or les- 


sen competition, to advertise, offer to sell 
or sell at wholesale cigarettes at less than 
cost to the wholesaler and such retailer 


carry wholesalers,’ which means that the 
major portion of their customers come to 


defendants’ places of business for pur- or wholesaler shall be guilty of a misde- 
chases and pay cash, upon delivery, for the meanor and punishable, by a fine of not 
merchandise obtained. more than five hundred dollars.” 


Principally involved in these controversies 


° on the trial of the actions, a consider- 
are two sections of the General Code. Up 


able amount of evidence was offered. Based 
Section 6402-11 (c) provides: on such evidence, the trial court found that 
“The term ‘cost to the wholesaler’ shall the defendants’ “cash and carry” price of 


mean the invoice cost of the cigarettes to $1.42 per carton of cigarettes and the de- 
the wholesaler, or the replacement cost livered price of $1.43 per carton represented 
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amounts below “cost to the wholesaler,” 
upon application of the formula contained 
in Section 6402-11 (c), General Code. 

In addition, the court found from the evi- 
dence an intent on the part of the defend- 
ants to injure competitors and _ lessen 
competition, and that some injury to the 
plaintiff had been established. 

However, the court denied the requested 
injunctions and entered decrees for the de- 
fendants on the basis that Section 6402-11 
{c), General Code, in attempting to pre- 
scribe a method for determining minimum 
sales prices, fails to recognize and provide 
for cost differentials between the operations 
of “service wholesalers” on the one hand 
and “cash and carry wholesalers” on the 
other, particularly as concerns the item of 
“cash discounts” in relation to the other 
factors of cost included in the definition of 
“cost to the wholesaler,” and that hence the 
statute as it stands is arbitrary, unreasonable 
and discriminatory, and violates the due- 
process and equal-protection clauses of the 
14th Amendment to the Constitution of the 
United States and Section 19, Article I of 
the Constitution of Ohio. 

The Court of Appeals took substantially 
the same view of the controversies as did 
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the trial court, and this court finds itself in 
general accord with the» determinations 
made below. 


As we view the matter, the infirmity of 
Section 6402-11 (c), General Code, lies in 
the fact that it is so framed as not to make 
allowances for the differences in operating 
costs of different types of wholesalers, with 
the result that its application creates dis- 
crimination in favor of one wholesaler over 
another. This being so, the statute violates 
the due-process and equal-protection clauses 
of the federal and state constitutions, and 
is, therefore, invalid. 


Although in this day and age it can hardly 
be urged that legislative bodies in the exer- 
cise of the police power may not, in the 
public interest and in the promotion of 
economic stability (annotations, 118 A. L. 
R508," and 128A. ©) Re-1127)) prohibit 
sales at below cost, the legislation enacted 
to accomplish such objects must be so 
phrased as to recognize economies and prac- 
tices whereby one seller is able to sell par- 
ticular merchandise at a lower price than a 
competitor and still not be chargeable with 
selling below actual cost. 

From what has been said, the judgments 
of the Court of Appeals in both cases are 
affirmed. 


[] 57,648] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. James W. Clark, Commissioner, Department of Business Research 
and Development, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant 


Attorney General, October 23, 1947. 


The sale of goods by creameries at retail as defined by the Minnesota Unfair Trade 
Practices Act, Section 325.01 (2) and (11), i. e., the sale of commodities to consumers for 
use, constitutes the creameries retailers as to such sales, and renders them subject to 


Sections 325.02 to 325.07 of the Act. 


See the Minnesota Unfair Trade Practices Act, Vol. 2, J 8428. 


[Question] 


Your letter of October 21 calls attention 
to M. S. A., Sec. 325.01, Subd. 4, which 
defines the terms “manufacturers” or “pro- 
ducers” and provides that they are not in- 
cluded within the meaning of the term 
“wholesaler.” You say that creameries cus- 
tomarily sell butter and other dairy products 
to consumers for their own use by employ- 
ing one or more of the following methods: 


“1. The customer comes to the cream- 
ery and purchases dairy products for his 
own use. 


{ 57,648 


“2. The creamery establishes routes 
and sells dairy products to the consumer 
for his own use. 

“3. The cooperative creamery supplies 
butter and other dairy products to patrons 
who deliver their milk and cream to the 
cooperative creamery association for proc- 
essing and disposal.” 


You submit the question: If creameries 
employ any of the foregoing practices, are 
they to be considered retailers while per- 
forming any of these practices and subject 


to M. S. A., Sees. 325.02 to 325.07? 
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[Opinion] 
M. S. A., Sec. 325.01, Subd. 11, defines 


“retailer” to mean “any person selling a 
commodity to consumers for use.”’~ I know 
of no reason why the same person may not 
be both a producer and a retailer. Subd. 2 
of the same section defines “retailer” to 
mean “any person, partnership, firm, cor- 
poration, or association, foreign or domestic, 
selling any commodity, article, goods, wares, 
or merchandise to the consumer and not for 
the purpose of re-sale in any form.” So, 
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while the law says that a creamery is not a 
wholesaler, it does not say that it may not 
be a retailer. When a creamery sells a com- 
modity to a consumer for use and not for 
the purpose of resale, the transaction brings 
the seller under the definition of a retailer. 


[Sections Apply] 


It would appear to follow and it is my 
opinion that when a creamery is engaged 
in selling goods at retail as aforesaid, Secs. 
325.02 to 325.07, inclusive, apply. 


[57,649] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. James W. Clark, Commissioner, Business Research and Develop- 
ment, by J. A. A. Burnquist, Attorney General, Charles E. Houston, Assistant Attorney 


General, October 29, 1947. 


The Commissioner of the Department of Business Research and Development has the 
authority to bring an action against any business establishment which violates the Minne- 


sota Fair Trade Act. 


See the Minnesota Fair Trade Act, Vol. 2, | 8424. 


[ Question] 


Your letter of the 15th concerns the 
authority of the Commissioner of the De- 
partment of Business Research and Develop- 
ment to bring an action in the courts of this 
state against any business establishment 
which violates M. S. A., Secs. 325.08, 325.09. 


[Statutory Provisions } 


Sec. 325.08 permits a contract relating to 
the sale or resale of a commodity which 
bears, or the label or container of which 
bears, the trademark, brand or name of the 
producer or distributor of such commodity, 


which is in free and open competition with, 


commodities of the same general class pro- 
duced or distributed by others, in which 
contract it is provided that the buyer will 
not resell the commodity at less than the 
minimum price stipulated by the seller; that 
the seller will require of any dealer to whom 
he may resell such commodity an agreement 
that he will not, in turn, resell at less than 
the minimum price stipulated by the seller; 
that the seller will not sell such commodity: 
To any wholesaler, unless such wholesaler 
will agree not to resell the same to any re- 
tailer unless the retailer will, in turn, agree 
not to resell the same except to consumers 
for use and at not less than the stipulated 
minimum price, and that such wholesaler 
will likewise agree not to resell the same 
to any other wholesaler unless such other 
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wholesaler will make the same agreement 
with any wholesaler or retailer to whom he 
may resell; or, to any retailer, unless the 
retailer will agree not to resell the same 
except to consumers for use and at not less 
than the stipulated minimum price. 


When such a contract is made, Sec. 325.09 
prohibits the offering or giving away of any 
article of value in connection with the sale 
of such commodity; the offering or the mak- 
ing of any concession of any kind, whether 
by the giving of coupons or otherwise, in 
connection with any such sale; or the sale 
or offering for sale of such commodity in 
combination with any other commodity. 
Such conduct is deemed a violation of the 
resale price restriction and the remedy pro- 
vided in Sec. 325.12 then is available. 


Sec. 325.12 declares that wilfully and 
knowingly advertising, offering for sale or 
selling such commodity at less than the price 
stipulated in such a contract is unfair com- 
petition and is actionable at the suit of any 
person damaged thereby. So, we see that 
the cause of action is one personal to the 
person damaged. Damage is of the essence 
of the right. Without damage, there is no 
cause of action. 


[Term “Person Damaged” | 


In using the term “person damaged,” per- 
haps I should state that I do not use the 
word “damaged” in the sense that the person 


q 57,649 


58,788 


has sustained a definite pecuniary injury 
capable of measurement and compensation 
in dollars. There are many remedies for 
damage. Some damages are incapable of 
compensation in dollars. Still, there is a 
remedy because there has been a wrong or 
a wrong is threatened. We have remedies 
preventative in their nature, “or those by 
which a violation of a primary right is pre- 
vented before the threatened injury is done, 
or by which the further violation is pre- 
vented after the injury has been partially 
affected, so that some other relief for the 
wrong actually accomplished can be granted. 
The ordinary injunction, whether final or 
preliminary, is the familiar example of this 
class; the mandatory injunction is essentially 
a restorative remedy.” 1 Pom. Eq. Jur., 5th 
ed., Sec. 112, paragraph 3. 

The duties imposed by law upon your 
department in respect thereto are found in 
M.S. A., Sec. 362.14, L. 1947, C. 587, Sec..8. 
We read there that the department shall 
investigate violations of the laws of this 
state respecting unfair (Sec. 325.12), dis- 
criminatory and other unlawful practices in 
business, commerce or trade and specifically 
Secs. 325.08 to 325.14, the unlawful trade 
practice act. It is the department’s duty to 
assist in the enforcement of those laws. 
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[Power to Investigate Violations] 


As Commissioner, under this section you 
have this power to investigate violations or 
suspected violations and to take such steps 
as are necessary to cause the arrest and 
prosecution of all persons violating any of 
the statutes mentioned in Sec. 362.14, Subd. 
1, or any other laws respecting unfair, dis- 
criminatory or other unlawful practices in 
business, commerce or trade. Subd. 3 of 
Sec. 362.14 authorizes the Commissioner, 
whenever it shall appear to his satisfaction 
that any of those laws is being violated or 
is about to be violated, on behalf of the 
state to sue for and have injunctive relief 
in any court of competent jurisdiction against 
such violation or threatened violation. 


[Commissioner Has Power to Enforce Fair 
Trade Act] 


Accordingly, in my opinion, it appears 
that the Commissioner has the powers con- 
cerning which you inquire. I know that you 
very well appreciate that the possession of 
power is not always a justification for its 
use and when it shall be used and when it 
shall not be used is a matter for the sound 
discretion of the Commissioner. 


[1 57,650] United States v. Women’s Sportswear Manufacturers Association, et al. 


In the United States District Court for the District of Massachusetts. 


No. 4029. December 10, 1947. 


Civil Action 


An association of contractors in the Boston area engaged in stitching women’s sports- 


wear apparel may require jobbers to enter into agreements whereby the jobbers agree to 
give all work to Association contractors, in the absence of evidence of intent to restrain 
interstate commerce in cloth or in finished garments. Unless by their activities defendants 
actually or potentially monopolize supply, control price, or discriminate between would-be 
purchasers, they cannot be held to have so directly and immediately restrained commerce 
as to permit an inference of illegal intent. 


See the Sherman Act annotations, Vol. 1, § 1230.151. 


Interference with the manufacture of a product within a state, which product, to the 
knowledge of the alleged conspirators, was to be shipped in interstate commerce, is not, 
without more, a direct and immediate restraint on interstate commerce, but it has merely 
an incidental, indirect and remote effect upon such commerce. 


See the Sherman Act annotations, Vol. 1, § 1021.310. 


For plaintiff: Tom C. Clark, Attorney General; Wendell Berge, Assistant Attorney 
General; Holmes Baldridge, Edmond J. Ford, Grant W. Kelleher, Richard S. Sullivan, 
Special Assistants to the Attorney General; James M. Malloy, W. D. Kilgore, Paul T. 
O’Donoghue, Special Attorneys. 
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U. S. v. Women’s Sportswear Mfrs. Assn, et al. 


For defendants: Harry Bergson for Women’s Sportswear Manufacturers .Associa- 
tion, Bernard D. Rosenberg, Morris Isenberg, Kay’s Sportswear, Inc., Nathan Karger, 
S. Mover & Son, Inc., Samuel Mover, Hyman Cagan, Nathan Swartz, Morris Greenberg, 
Barney M. Fisher, Harry Kaufman, Rocco Cerasulo, Benjamin Byer, Samuel Miller, 
William R. Frederico, James Frederico, Israel Rosenfield, Joseph Keshen, Hyman Sher- 
man and Bella Kritchmar; Abraham Wasserman for Hyman Sherman; Maurice H, Finn 


for Hyman Medoff, Jacob Weinberg. 
[Nature of Action] 


HEALeyY, J.: This complaint was filed un- 
der Section 4 of the Sherman Anti-Trust 
Act (15 U.S. C. 4), against the defendants 
to prevent further alleged violations by 
them, jointly or severally, of Section 1 of the 
exer. (Ol) LURSE (Ge al) 


The defendant, Women’s Sportswear 
Manufacturers Association, hereinafter re- 
ferred to as the “Association”, is described 
as a voluntary unincorporated association 
composed of contractors in the Boston area 
who are engaged in the business of stitching 
women’s sportswear apparel. The other de- 
fendants are firms, partnerships, corporations, 
associations or individuals, engaged as con- 
tractors in the business of stitching women’s 
sportswear apparel, that are alleged to be 
members of the defendant Association, or 
officers or agents of the defendant Associa- 
tion. 


It is alleged in the complaint that “acts 
done by defendant Association or defendant 
corporations were authorized, ordered and 
done by the officers, directors, agents and 
employees of such Association and corpora- 
tions, including natural persons herein 
named as defendants.” 


[Allegations of Complaint] 


After setting forth the nature of the trade 
and commerce involved, the complaint charges 
that the defendants have violated the Sher- 
man Act as follows: 


“24. Beginning in the month of March 
1944, and continuing thereafter up to and 
including the date of filing this complaint, 
the defendants have been and now are en- 
gaged in an unlawful combination and 
conspiracy to force all jobbers of women’s 
sportswear located in the Boston Area to 
contract exclusively with the Women’s 
Sportswear Manufacturers Association 
and its members for their stitching re- 
quirements on women’s sportswear gar- 
ments manufactured by such jobbers, 
which contracts unreasonably restrain the 
hereinbefore described interstate trade 
and commerce, in violation of Section 1 of 
the Act of Congress of July 2, 1890, 26 
Stat. 209, as amended, commonly known 


as the Sherman Act. Defendants threaten 
to continue such offenses and will continue 
them unless the relief hereinafter prayed 
fer in this complaint is granted.” 


The alleged terms of the conspiracy and 
combination are set forth in paragraph 25 
of the complaint, and the alleged effects 
thereof are set forth in paragraph 26. 


The complaint concludes with prayers for 
injunctions as follows: 


1. That upon final hearing of this cause, 
the court order, adjudge and decree that 
the contracts, combination and conspiracy 
hereinabove described, constitute viola- 
tions of Section 1 of the Sherman Act; 


2. That the defendant, Women’s Sports- 
wear Manufacturers Association, and each 
of its defendant contractor members, be 
required to cancel the several agreements 
now in effect with the several jobbers un- 
der which the latter are required to des- 
ignate the Association and its members as 
exclusive stitchers for women’s sports- 
wear manufactured by such jobbers, as 
well as to distribute their available busi- 
ness equally among such stitchers on 
terms imposed by such stitchers, and that 
the Association and each of its contractor 
members, their successors, transferees or 
assignees, be perpetually enjoined from 
making any new exclusive agreements, 
similar in nature, with any jobbers of 
women’s sportswear in the Boston area; 


3. That the Women’s Sportswear Manu- 
facturers Association be dissolved and that 
no new or other association be formed 
having the same purposes or objects; 


4. That the contractor defendants and 
the members of the Women’s Sportswear 
Manufacturers Association, and each of 
them, their committees, officers, directors, 
agents, employees, representatives, and all 
persons, associations or corporations act- 
ing or claiming to act on behalf of them 
or any of'them, be perpetually enjoined 
and restrained from engaging in any con- 
certed plan or action calculated to secure 
to defendants, or any of them, their 
successors, transferees or assignees, the ex- 
clusive right to service the stitching re- 
quirements of any manufacturer or jobber 
in the Boston area engaged in the manu- 
facture and sale in interstate commerce, 
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of women’s sportswear apparel or the 
materials thereof, or to impose any com- 
pulsory method of allocating among such 
stitchers the stitching requirements of 
such jobbers or manufacturers; 

5. That the plaintiff have such further 
and other relief as the nature of the case 
may require and as the court may deem 
necessary and proper in the premises. 


and a prayer for costs. 


Findings of Fact 


Women’s sportswear consists generally of 
jackets, skirts, slacks, shorts, blouses and 
jumper dresses made from wool, rayon and 
cotton fabrics. It is produced by jobbers 
who employ contractors to do the stitching 
and put on the necessary ornaments. The 
jobbers maintain places of business in Bos- 
ton and vicinity. They all maintain sales 
offices in New York City. Some of them 
also maintain sales offices in other cities, 
and practically all of them employ salesmen 
who travel throughout the United States 
soliciting orders for women’s sportswear. 


At their places of business in Boston and 
vicinity, the jobbers cut the cloth or piece 
goods according to patterns designed by 
them, in accordance with the orders of their 
customers. They make their purchases of 
cloth through New York sales offices of the 
cloth-producing mills. These mills are lo- 
cated in various places outside of Massa- 
chusetts, as well as in Massachusetts. About 
80 per cent of the cloth used by the jobbers 
in the production of women’s sportswear is 
manufactured in mills located outside of 
Massachusetts. At times, the cloth pur- 
chased is sent to the jobber’s place of busi- 
ness directly from the mill; at other times, 
it is sent to the jobber from the mill agent 
in New York. Although a jobber may at 
times maintain an inventory of cloth, very 
few did so during the period covered by 
this complaint. Most of the cloth was pur- 
chased as a result of specific orders taken 
by the jobbers for sportswear. 

As a general rule, a jobber employed out- 
side of his sales force, only a designer, a 
pattern maker, one or more cutters, ship- 
ping clerks and office help. The defendant 
contractors have shops or factories in the. 
Boston area, where they have installed sew- 
ing machines. The contractors do at least 
50 per cent of all the stitching of women’s 
sportswear produced in the Boston area. 

It is the custom in the trade for the con- 
tractor to return the finished garments to 
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the jobber, who immediately sends them to 
the purchaser. Since the jobbers manufac- 
ture sportswear only on orders, they do not 
stock finished garments. 


Boston is the fifth largest manufactyring 
center of women’s sportswear in the United 
States, figured on the basis of the number 
of persons employed in that industry, being 
surpassed by Los Angeles, New York, Chi- 
cago and Philadelphia respectively. Wom- 
en’s sportswear manufactured in the Boston 
area is sold throughout the country in com- 
petition with like goods manufactured in the 
other areas. At least 65 per cent of all the 
women’s sportswear produced in Boston is 
handled by the defendants, and at least 80 
per cent of all the finished garments pro- 
duced here is sold to purchasers located out- 
side of Massachusetts. The annual gross 
value of the garments sold by the jobbers 
who signed the agreement with the defend- 
ant Association is about $8,800,000. The cost 
of stitching women’s sportswear garments 
amounts to approximately 25 per cent of 
the sales price of the garments. 


[Association ] 


The defendant Women’s’ Sportswear 
Manufacturers Association, was organized 
at some time prior to December 1, 1943. 
It is an unincorporated association with a 
place of business in Boston, Massachusetts, 
composed of contractors who contract to 
perform the stitching operations on women’s 
sportswear. All of the defendant contrac- 
tors named in the complaint as being mem- 
bers of the defendant Association, with the 
exception of Hyman Medoff, were members 
of the defendant Association at some time 
during the period from March 1, 1944, to the 
date of the filing of the complaint. The de- 
fendants named in the complaint as officers 
ot members of the executive committee of 
the defendant Association held their alleged 
positions at some time during the period 
from March 1, 1944, to the date of the filing 
of this complaint. The Association held 
meetings at the call of its secretary, who 
kept the minutes of the meetings. The de- 
fendant Rosenberg was the Executive Direc- 
tor of the defendant Association throughout 
the entire perioid covered by this complaint. 

Beginning about March 1, 1944, the de- 
fendant Rosenberg notified certain jobbers 
that, in order for the contractors to operate 
their shops for said jobbers in the future, 
it would be necessary to establish equitable 
and fair business dealings to remove abuses 
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and evils which caused conflict and disputes 
between jobber and contractor, and that 
they must get in contact with him. This 
was done for the purpose of having the job- 
bers sign an agreement with the contractors 
concerning these matters. 


A proposed written agreement, (plaintiff's 
Exhibit 3), required the jobber to employ 
members of the defendant Association, to 
refrain from dealing with non-member con- 
tractors, to distribute his work equitably 
among the Association contractors engaged 
by him, to furnish the contractor with writ- 
ten orders setting out the price for the work, 
to refrain from accepting secret rebates, 
and to pay to the contractor the amount of 
the unemployment compensation insurance, 
health and vacation fund and Labor Day pay 
attributable to the services of the contrac- 
tors’ employees. 

Despite the urging of defendant Rosen- 
berg and members of the Association, the 
jobbers had not signed any agreement with 
the Association up to September 25, 1944. 
On that date, Rosenberg, by letter to a rep- 
resentative of the jobbers, threatened a stop- 
page of production by the Association and 
its member contractors on October 2, 1944, 
if the matter’ were not adjusted by Septem- 
ber 30, 1944. Shortly thereafter, a confer- 
ence was held between representatives of 
the jobbers and representatives of the 
defendant contractors to consider the pro- 
posed agreement. At that meeting, a repre- 
sentative of the jobbers pointed out their 
objections to the proposed agreement, and 
informed the contractors’ representatives 
that the jobbers had obtained an opinion that 
the proposed agreement was illegal. The 
jobbers refused to sign the proposed agree- 
ment at that time. 

On October 2, 1944, work was stopped in 
the shops of contractors who were doing 
work for jobbers, known as Kenniston Klas- 
sics, Banner Sportswear and College-Town 
Sportswear. The aforementioned jobbers 
were informed by their contractors that the 
reason for the work stoppage was their re- 
fusal to sign the proposed agreement with 
the defendant Association. These jobbers 
then obtained a restraining order in the state 
court and thereafter work on their goods 
was resumed by the contractors. 

Although there was testimony that the 
representatives of the International Ladies’ 
Garment Workers’ Union had ordered a 
work stoppage by some of its members on 
goods of some of the jobbers in September 
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of 1944, it appears that the stoppages in the 
above-mentioned plants were ordered by the 
defendant Association because the owners 
of the jobber establishments refused to sign 
the agreement submitted to them by the 
defendant Association, The defendant con- 
tractors are independent contractors who 
are not members of or qualified for member- 
ship in the International Ladies’ Garment 
Workers’ Union. There is no evidence that 
said Union participated in drawing up the 
proposed agreement between the jobbers 
and contractors. 


Shortly after the restraining order was 
issued by the state court, further negotia- 
tions between the Association and the job- 
bers took place. As a result of these 
negotiations, the proposed agreement was re- 
vised, and, as so revised, was signed by 21 
jobbers on October 17, 1944. (Plaintiff’s 
Exhibit 4.) 


The signed agreement required, inter alia, 
that the jobber should give all his work to 
Association contractors available for per- 
formance of his work, provided such con- 
tractor was comparable as to price and 
quality of work with non-member contrac- 
tors, but if a member withdrew from the 
Association, he could finish the jobber’s 
work already in hand; or, if any non-mem- 
ber contractor was, at the time of the signing 
of the Association’s agreement, employed by 
a jobber under contract, the jobber could 
continue to employ such contractor, even if 
he did not become an Association member. 
The jobber was required to distribute his 
work equitably among Association contrac- 
tors engaged by him and to furnish the 
contractor with a written order setting out 
the price, and was forbidden to receive se- 
cret rebates from the contractor. The job- 
ber was required to deduct from the amount 
due the contractor, a sum computed by the 
defendant Association to cover unemploy- 
ment compensation insurance and the health 
and vacation fund of the contractors’ em- 
ployees. Compulsory arbitration of dis- 
putes between jobber and contractor was 
provided for, as were the mechanics for 
arbitration. All individual agreements be- 
tween jobber and contractor were made 
subject to the provisions of this agreement. 
Other provisions required the Association 
to assist the jobber in getting sufficient con- 
tractors to do his work. The contractor 
agreed to complete all orders given him with 
due regard to the delivery dates set forth 
in the orders; and both the contractors and 
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jobbers agreed that there should be no 
pirating of styles, and that styles submitted 
to a contractor by a jobber would not be 
submitted by the contractor to any other 
jobber. 


This agreement was still in force at the 
time this complaint was filed. There is lit- 
tle, if any, substantial evidence as to just 
how the arrangement worked out. 


One of the purposes of the Association 
was to maintain the standard of prices 
charged the jobbers for doing the stitching 
operations on the sportswear garments in 
the Boston area. 


None of the defendant contractors per- 
formed any work on goods in a shop or es- 
tablishment outside of Massachusetts. They 
did not receive any goods to be worked on 
from, nor did they deliver any completed 
sportswear garments to, any jobber or any- 
one else outside of Massachusetts. 


None of the defendants attempted to fix 
wholesale or retail prices of women’s 
sportswear or to boycott any cencern or in- 
terfere with the manufacture or sale of its 
goods outside of Massachusetts. 


Discussion 


The Sherman Act does not condemn every 
contract, combination or conspiracy which 
may in some degree interfere with interstate 
commerce. Apex Hosiery Company vw. 
Leader, et al., 310 U. S. 469, 486. Only those 
activities which are shown to be intentional 
restraints on commerce, or those which 
have such a direct and immediate effect 
upon commerce as to enable the court to 
draw an inference that they were intended 
to restrain commerce, are proscribed by the 
Act. Or, as stated in United Leather Work- 
ers v. Herkert, 265 U.S. 457, 471, a case, like 
the instant one, involving an interference 
with manufacturing, “. It is only when 
the intent or necessary effect upon such 
commerce in the article is to enable those 
preventing the manufacture to monopolize 
the supply, control its price or discriminate 
as between its would-be purchasers, that the 
unlawful interference with its manufacture 
can be said directly to burden interstate 
commerce.” 

There is no direct evidence that these de- 
fendants had any intention of restraining 
interstate commerce in cloth or in the fin- 
ished sportswear garments. Unless, there- 
fore, by their activities they actually or 
potentially monopolized the supply of these 
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articles, controlled its price, or discriminated 
between would-be purchasers, they cannot 
be held to have so directly and immediately 
restrained commerce as to permit an infer- 
ence of illegal intent. 


It is to be noted that all the activities and 
operations of the defendants were confined 
exclusively to Massachusetts. None of the 
defendant contractors carried on any busi- 
ness in any other state or worked for any 
jobbers outside of Massachusetts. They 
neither received from, nor sent any goods 
to anyone outside of Massachusetts. Also, 
none of the defendants attempted to fix any 
wholesale or retail prices for women’s 
sportswear or to boycott any concern or its 
goods outside of Massachusetts. 


However, the mere fact that the defend- 
ants were not themselves engaged in inter- 
state commerce, would not exculpate their 
activities from the condemnation of the Act, 
if such activities constituted an unreasonable 
restraint on interstate commerce. Boyle v. 
United States, 40 F. (2d) 49. 


Unquestionably the prices charged by 
these contractors for stitching sportswear 
garments, are reflected in the wholesale and 
retail prices of the finished garments. Also, 
any work stoppage on the jobbers goods 
would slow down the stream of sportswear 
entering into interstate commerce and the 
purchase of cloth from out of state mills, as 
well as the taking of orders for finished gar- 
ments in other states. However, in my 
Opinion, such results do not constitute suffi- 
ciently direct and immediate effects upon 
interstate commerce upon which to predi- 
cate an inference of illegal intent. 


It has been held that interference with 
the manufacture of a product within a state, 
which completed product, to the knowledge 
of the alleged conspirators, was to be 
shipped in interstate commerce to fill or- 
ders already received and accepted from the 


‘Company’s customers in other states, is not, 


without more, a direct and immediate re- 
straint on interstate commerce within the 
scope of the Sherman Act, but, rather, it 
has merely an incidental, indirect and re- 
mote effect upon such commerce. Apex Ho- 
stery Company v. Leader, et al., 310 U. S. 469; 
United Mine Workers, et al. v. Coronado Coal 
Company, et al., 268 U. S. 295; United Leather 
Workers v. Herkert, 265 U. S. 457; Industrial 
Association v. United States, 268 U. S. 64. 


It has also been decided that the fact that 
the raw materials used in the manufacture 
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of a product have been purchased in another 
state and shipped interstate to the manufac- 
turer, does not, of itself, render a contract 
or conspiracy prohibiting its manufacture 
into a finished product a direct and imme- 
diate restraint on interstate commerce. Apex 
Hosiery Company v, Leader, et al., 310 U. S. 
469; Levering & Garrigues Company, et al. v. 
Morrin, et al., 289 U. S. 103; Industrial Asso- 
ciation v. United States, 268 U. S. 64. 


Counsel for the government argue in their 
brief, however, that the instant case is one 
where there is a direct and immediate re- 
straint upon “a stream of commerce” within 
the purview of the Act. They allege that 
the taking of orders in other states, the 
purchase of cloth in other states in pur- 
suance of those orders, the manufacture of 
garments to fill the orders from cloth pur- 
chased in interstate commerce, and the 
shipment of the finished garments to the out- 
of-state purchasers, constitutes a flow or 
stream of commerce which the defendants 
directly and immediately restrained by their 
activities within Massachusetts. 


In support of this argument, they cite the 
case of Swift & Company v. United States, 
196 U. S. 375, and several cases decided 
under the National Labor Relations Act. 
While it is true that in the Swift case the 
court referred to the trade in cattle and meat 
as a stream of commerce, they also found 
that the purpose of the conspiracy was to 
directly and immediately restrain interstate 
commerce for the purpose of price fixing 
Had the court been unable to make such 
a finding, it seems reasonable to believe that 
a different result would have been reached. 
Swift & Company v. United States, 196 U. S. 
375, 397, 398; Anderson v. United States, 171 
U. S. 604; Hopkins v, United States, 171 
WHS, 578: : 

That the term “affect commerce’ used 
in the National Labor Relations Act, and 
the decisions construing it, does not expand 
the meaning of “restraint of commerce” as 
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used in the Sherman Act, was decided in 
Leader, et al. v. Apex Hosiery Company, 108 
F, (2d) 71, which decision was affirmed in 
Apex Hosiery Company v., Leader, et al., 310 
U. S. 469. See also Blankenship v. Kurfman, 
96 F. (2d) 450, 456. Therefore, cases like 
National Labor Relations Board v. Jones & 
Laughlin Steel Corporation, 301 U. S. 1, 
and National Labor Relations Board v. Fain- 
blatt, 306 U. S. 601, interpreting the Wagner 
Act, are not in point on this question. 


[Effect of Activities Too Remote] 


In summary, there is no evidence of any 
intent on the part of the defendants, who 
had no direct and immediate connection 
with or control over interstate commerce, 
to burden interstate commerce. There was 
no evidence of any direct and immediate 
restraint upon interstate commerce resulting 
from the defendants’ activities, from which 
an illegal intent can be inferred. They did 
not seek to monopolize the supply of sports- 
wear garments, or to control its price, or 
to discriminate between would-be purchasers. 
Their activities were purely local and directly 
affected only the manufacture of women’s 
sportswear in Massachusetts. The effect of 
their activities on interstate commerce was 
indirect and too remote to bring them within 
the condemnation of Section 1 of the Sher- 
man Act. 


Conclusion of Law 


On the basis of the above findings of fact, 
I conclude that none of the defendants com- 
mitted any violations of the Sherman Act as 
alleged in the complaint. 


[Injunction Denied] 
The plaintiff's prayers for an injunction 
and other relief should be denied. 
[Judgment for Defendants] 


The clerk will prepare an order for judg- 
ment for the defendants. 
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markets, limit production or distribution, restrict imports or exports, exclude any manu- 
facturer or distributor from any market, or to refrain from competing, to fix, maintain or 
adhere to prices, terms or conditions of sale. 


See the Sherman Act annotations, Vol. 1, { 1530.10, 1530.70. 


For plaintiff: John F, Sonnett, Assistant Attorney General; Donald C. Miller, United 
States Attorney; Robert A. Nitschke, Sigmund Timberg, Special Assistants to the Attor- 
ney General; Maurice Silverman, George W. Wise, Special Attorneys. 


For defendant: Thomas E. Lipscomb, Thompson, Hine & Flory. 


Final Judgment 


Plaintiff, UNITED STATES OF AMER- 
ICA, having filed its complaint herein on 
January 2, 1947; the defendant having ap- 
peared and filed its answer to such com- 
plaint denying any violation of law; and the 
parties by their respective attorneys herein 
having severally consented to the entry of 
this final judgment without trial or ddjudi- 
cation of any issue of facts or law herein, 
and without admission by the party defend- 
ant in respect of any such issue: 


Now, THEREFORE, without any testimony 
or evidence having been taken herein, with- 
out trial or adjudication of facts or law 
herein, and upon consent of all parties here- 
to, it is hereby ORDERED AND DE- 
CREED 


I 
[Jurisdiction] 


That this Court has jurisdiction: of the 
subject matter and of the parties hereto; 
that the complaint states a cause of action 
against the defendant under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, and 
acts amendatory thereof and supplemental 
thereto. 


II 
[Definitions] 

As used in this judgment the terms: 

A. “Multiple-spindle automatics” means 
multiple-spindle automatic screw machines, 
multiple-spindle automatic bar machines 
and multiple-spindle automatic chucking 


machines, or any type, variety, or design 
thereof. 


B. “Namco” means the defendant here- 
in, The National Acme Company, a corpo- 
ration organized and existing under the laws 
of the State of Ohio and having its princi- 
pal place of business at Cleveland, Ohio. 


q@ 57.651 


Cc. “B. S.A. Tools” means the co-con- 
spirator herein B. S. A. Tools Limited, a 
corporation organized and existing under 
the laws of the United Kingdom, and a 
subsidiary of the Birmingham Small Arms 
Company Limited, with its principal place 
of business at Marston Green, Birmingham, 
England. 


D. “Pittler’ means the co-conspirator 
herein Pittler Werkzeugmaschinenfabrik 
Aktiengesellschaft, a corporation organized 
and existing under the laws of Germany 
and having its principal place of business 
at Leipzig-Wahren, Germany. 


Ill 


Reference herein to Namco, B.S. A. Tools, 
and Pittler in each case includes its parents,. 
subsidiaries, successors, assigns and affili- 
ates, and its directors, officers, agents and 
employees, and those of its parents, subsidi- 
aries, successors, assigns and affiliates and 
all persons acting or claiming to act under, 
through or for them, or any of them. 


IV 
[Agreements Cancelled] 


Each of the contracts, agreements, arrange- 
ments, or understandings hereafter described 
is hereby declared illegal and cancelled, and 
Namco is hereby enjoined and restrained from 
the further performance or enforcement of any 
of said contracts, agreements, arrangements, 
or understandings, or from entering into, 
adopting, adhering to or furthering any 
agreement or course of conduct for the 
purpose of or with the effect of maintain- 
ing, reviving or reinstating, or from enter- 
ing into, adopting, adhering to, or furthering 
any contract, agreement, arrangement or 
understanding similar to those so enjoined: 

A. The contract between Namco and 
Pittler entered into on or about September 
30, 1930, and described in paragraph 14 of 
the complaint. 

B. The written agreement between Namco: 
and Pittler executed in or about September 
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1932 and described in paragraph 16 of the 
‘complaint. 

C. The written agreements between Namco, 
Pittler and B. S. A. Tools executed in or 
about August 1932 and described in para- 
graphs 17 and 18 of the complaint. 

D. The written agreement between Namco 
and B. S, A. Tools entered into on or about 
September 1, 1932, and described in para- 
graph 19 of the complaint. 

E. The amendment to the agreement 
described in D entered into or on about 
May 1, 1946, and described in paragraph 20 
of the complaint. 

F. The written agreement between Namco 
and Pittler entered into on or about April 
24, 1940, and described in paragraph 22 of 
the complaint. 

G. All existing amendments, renewals 
and extensions of the foregoing contracts, 
agreements, arrangements, and understand- 
ings set forth in A to F above. 


V 
[Acts Enjoined] 


Defendant Namco is hereby enjoined and 
restrained from: 

A. Entering into, abiding by, carrying 
out, adhering to, maintaining, furthering or 
enforcing, directly or indirectly, any combi- 
nation, conspiracy, contract, agreement, under- 
standing, plan or program with respect to 
multiple-spindle automatics with any manu- 
facturer thereof: 

(1) To allocate or divide territories or 
markets for manufacture, sale or distri- 
bution. 

(2) To refrain from, restrict or limit pro- 
duction or distribution. 

(3) To limit, restrict or prevent impor- 
tation into or exportation from the United 
States, its territories or possessions. 

(4) To exclude any manufacturer or dis- 
tributor thereof from any market. 

(5) To refrain from competing in manu- 
facture, or sale, in any territory or market. 

(6) To require any manufacturer to re- 
frain from or restrict the manufacture or 
distribution of multiple-spindle automactics 
of a type, variety, or design different than 
or competitive with those manufactured by 
Namco. 

(7) To fix, maintain or adhere to prices, 
terms or conditions for the sale of multi- 
spindle automatics. 
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B. Entering into any arrangements for 
the distribution of multiple-spindle auto- 
matics with: 


(1) B. S. A. Tools, Pittler, or any other 
foreign manufacturer of multiple-spindle 
automatics; or 


(2) Anyone retained or employed as an 
agent or sales representative by any such 
manufacturer referred to in (1). 


Provided that for a period of five years 
from December 31, 1947, Namco may ap- 
point B. S. A. Tools as its distributor for 
the sale and servicing in England, Scot- 
land, Wales, and Ireland, on multiple-spindle 
automatic machines of Namco’s manufac- 
ture and may pay B. S. A. Tools a com- 
mission as compensation for its services; 
provided further, that any such arrange- 
ment, and its operation, shall in no wise 
restrict the complete freedom of Namco to 
sell or service, directly or through others, 
in said territories. 


C. Selling multiple-spindle automatics to 
B. S. A. Tools or Pittler or any other for- 
eign manufacturer of multiple-spindle auto- 
matics, or their agents or sales representatives, 
unless it shall at all times offer to sell with- 
out discrimination as to prices, terms, and 
conditions to any other person selling, deal- 
ing in, or otherwise distributing, multiple- 
spindle automatics in the same export area. 


D. Referring orders or inquiries for 
multiple-spindle automatics, or their agents 
or sales representatives. 


E. Entering into any contract or agree- 
ment with B. S. A. Tools or Pittler or other 
foreign manufacturers of multiple-spindle 
automatics without filing within 30 days 
after the execution thereof copies with the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division. 
The failure of the Attorney General of the 
United States or the Assistant Attorney 
General in charge of the Antitrust Division 
to take any action pursuant to this sub- 
paragraph shall not be construed as an ap- 
proval of the matters and things so filed, 
and shall not operate as a bar to any action 
or proceeding, civil or criminal, that may 
later be brought, or pending, pursuant to 
any law of the United States, based on 
things and matters so filed. 

The provisions of Subsections B and D 
of this Section shall not take effect until 
one year from December 31, 1947, to en- 
able the defendant to revise its distribution 
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arrangement in conformity with the pro- 
visions of this judgment. 


VI 
[Inspection for Compliance Purposes] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or an 
Assistant Attorney General, on reasonable 
notice to defendant Namco, be permitted, 
subject to any legally recognized privileges, 
(a) access during the office hours of such 
defendant of all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of such defendant, re- 
lating to any of the matters contained in 
this judgment; and (b) subject to the reason- 
able convenierice of such defendant, with- 
out restraint or interference from it, to 
interview officers of employees of such de- 
fendant, who may have counsel present, 
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regarding any such matters; provided, how- 
ever, that no information obtained by the 
means permitted in this paragraph shall be 
divulged by an representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this judgment, or as 
otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling either 
of the parties to this decree to apply to the 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this judgment, or for the modifi- 
cation thereof, the enforcement or compli- 
ance therewith, or for the punishment of 
violations thereof. 
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ANTITRUST CONSENT DECREES 


Air filters 
American Air Filter Co., Inc. et al. (DC Ky.; 1946). .§ 57,492 


Aircraft instruments 
Bendix Aviation Corporation (DC N. J.; 1946)..... q 57,444 


Automobiles 
Ford Motor Co. et al. (DC Ind.; 1946).............. 7 57,505 


Axles and axle forgings 


Timken-Detroit Axle Co. (DC Mich.; 1947)........ { 57,603 
Buttons 
Patentybuttoni Cor (DG.Goun. : 1947) 05. ak. { 57,579 


Electric storage batteries 
Electric Storage Battery Co. et al. (DCN. Y.; 1947). .§ 57,645 


Electrical equipment 
Electrical Apparatus Export Assn. et al. (DCN. Y.; 
ce eh NN RS ON nr a 1 57,546 
General Electric Co etal: (DG IN» J.c1946) 0 2.2 tes, q 57,448 


Electrical precipitation gas cleaning units 
Western Precipitation Corp. et al. (DC Cal.; 1946) . .§ 57,458 


Flat glass 
Libbey Owens Ford Glass Co. et al. (DC Ohio; 1946) . . J 57,489 


Glass containers and closures 


Owens-Illinois Glass Co. (DC Cal.; 1946).......... q 57,498 
Glass making machines 
Hartford-Empire Co. et al.t (DC Ohio; 1947)....... 7 57,571 


Grinding wheels and other abrasives 
Grinding Wheel Mfrs. Assn. et al. (DC Mass. ; 1947) . . | 57,644 


Lecithin 

American Lecithin Co. et al. (DC Ohio; 1947)..... .§ 57,542 
Matches 

Diamond Match Co. et al. (DC N. Y.; 1946)........ q 57,456 


Motion pictures 
Paramount Pictures Inc. et al. (DC N. Y.; 1946) .. .§ 57,526 


Multiple-spindle automatic screw, bar, and chucking 


machines 
NationaleAcme Co. (DGC: Ohio; 1947) og core ramen: q 57,651 


1This decree was entered by the court after trial, so is not a “con- 
sent” decree. However, it is included in this list because its provisions 
will be of interest to persons studying antitrust decrees. 


58,798 Antitrust Consent Decrees 


Passenger transportation 


North Coast Transportation Co. et al. (DC Wash.; 
1947)... oc dite = aaa pee 57,608 


Pacific Greyhound Lines et al. (DC Cal.; 1947)... ... 1 57,619 


Railway springs and spring plates 
American Locomotive Co. et al. (DC Ind.; 1947)... 57,621 


Vitamin D and vitamin D products 


Wisconsin Alumni Research Foundation (DC IIL; 
1QAG) Osteo). RAN ae pee a a { 57,433 
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ATTORNEY GENERALS’ OPINIONS 


Colorado 


Secretary of State authorized to suspend or revoke 
liquor licenses for violations of fair trade agree- 
ments 
OpinionsofiMay 19:71947io eniininsaom).ac. baking J {57,605 
Secretary of State not empowered to enforce fair trade 
agreements 


Opinionvon May TAlgasy > 22 es Tes nO ROR yQoTOG { 57,604 


Idaho 


Computation of cost of cigarettes under the Unfair 
Sales Act 
Opinion No. 67-47 of June 24, 1947................ 9 57,612 


Wholesalers not subject to minimum markup provi- 
sions of Unfair Sales Act as to incidental transac- 
tions in which they do not take orders or have 
possession of merchandise 


Opinion No. 81-47 of September 2, 1947............ q 57,640 
Kansas 
“Registered trade-mark” as used in Fair Trade Act 
defined 
pinion Ore Watch eal atte Do eee ath Mee ee q 57,548 
Louisiana 


Agreement between barbers’ union and proprietors stipu- 
lating salary, working conditions, and retail prices, 
not unlawful 


Opunomol August 15-71 0460r St en ee 7 57,485 


Minnesota 


Agreement between manufacturer and retailer that re- 
tailer will resell at a mark-up of less than 414% 
unenforceable if with purpose or effect of injuring 


competitors 
Opinion of August 22, 1947Q2FENY oe, ot ees ka ee 7 57,618 


Commissioner of Department of Business Research and 
Development authorized to enforce Fair Trade Act 


Ommon.of October 29) 1947-734 42 RO tt BS q 57,649 
Creameries subject to Unfair Trade Practices Act 
Opinion OfOCtODer23, 1947 se es aah as ahs niin, | { 57,648 


Gift of automobile by drawing unlawful if for purpose 
or with intent of injuring competitors 
pCO CH CRCUO PETE LU LOAN os 2 Aint kayo wre q 57,634 


Jury to determine whether sales below cost were made 
for purpose or with effect of injuring competitors 
OpinienotwNovermber 8, 1946) 0. 2 2. ek q 57,516 


58,800 Attorney General’s Opinions 


New York 


Insurance business probably not subject to antitrust 
laws 


Opinion.of February,10,1947 0 a cee ee 1 57,549 
North Dakota 


Discount granted on presentation of coupon not unlaw- 
ful unless sale is below cost 
Opinion of September 2/1947 7)... a. > ake q 57,610 
Gift of photograph on purchase of merchandise unlaw- 
ful 


Opinion of Marchy24,1947giee =, 200 ee 4.57,999 


Oklahoma 


Service charge in lieu of statutory markup may be un- 
lawful 


Opinion.of October t5, 1947... 45 A. eae sewn ee q 57,646 


Texas 


Proposed legislation affecting insurance companies 
exempts many insurance activities from antitrust 
laws 
Opinion No. V-98 of March 20, 1947.............. 1 57,557 
Proposed legislation affecting oil and gas would make 


enforcement of antitrust laws difficult 
Opmion No: V-97 of MarchiZ1 19477. a ee J 57,556 


United States 


Grain emergency program not to be used as basis for 
antitrust proceedings 


Opinion of October’, 1947. aay fe aonaae A eR q 57,620 


Utah 


Wholesale and retail costs to be determined separately 
for purposes of Unfair Practices Act 


Opinion.of (December 3, 1946 2.4. 4 tay ee eicten eee J 57,520 


Wisconsin 


Gift of two gallons of gas with every seven purchased, 
unlawful 
Opinion of. December, 21, 19450.0 Be sade ed ee en q 57,454 
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FEDERAL TRADE COMMISSION CASES 


A 
“Alpacuna” 
Siege Com jacobeqUr Sy Sup: Cree 1946)knee 40) oe 1 57,451 


Automobile engine attachment 


Macu-MaticaGanbunetor Co.-(GGA-7-91946)a yay iee aaa 7 57,501 
B 
Baby chicks 
Bockenstetteset, aleen(GCAqt0e1945) in ee one aren en. Jenene 1 57,437 
Basing point system of pricing 
Aetna Portland Cement Co. et al. (CCA-7; 1940).......... 1 57,490 
Brokerage fees 
ienzocretiale(GOAz2 S1946) 2 05 0 28 nase) eee q 57,521 
Weiss David M.W(GGAG2 91946) 2aLak 8 Ae. aslo se Saat q 57,522 
Cc 
Candy 
CarlaysCoxctralsn(GCAS7 A046) See Soh. sae A ser 1 57,443 
Cement 
etna Lortiand Cement Cometgal, (CCA-7; 1946) 2005.45. 5- { 57,490 
Clothing 
Progress Tailoring-Co., et al. (CCA-7; 1946).. ............9 57,440 
ScotcheVioolens Malls (GEAq7 31947 in oe eos Je eioeios { 57,607 
Cesmetics 
Arden Inc., Elizabeth, et al. (CCA-2; 1946)...............157,467 
Crepe paper 
Pertilioward bapen Con ev al GGGAC/-s1046)in. var ee 1 57,477 
D 
Dismissal without prejudice 
HMastines. Manutacturme Co, (CCA-6:51946) 55.9 A. oo ea q 57,436 
E 
“Easy” not misrepresentation 
GarlayiGomettaly (CGA=7 MO46) ieee ens sat yo eee 1 57,443 
“Elasti-Glass” 
Buchshauniece©on tS, | (GAR 1946) ne rn sar we ee ee 1 57,438 
Buachsbanmmea Con So» (Ups SUD Cina) 940) eee ae ee q 57,463 
Buchsbatimece Com Sn CCAC/ ROA ee. Shee. nye eer q 57,539 
Evidence to support Commission’s findings 
@allachanuccuComet val méC GAD eelOAT a aieqn = 2 se oe an J 57,606 
Progress bailonines Go, etvala(@CA-7> 1946)0 noe 1 57,440 
F 
Film 
BactmanewodalkmaGomlGGA=Z81940)e 2, een hte eee a e577, 517, 
Fountain pens 
PankeriPenkGo.. COCA 7E) 1946) ee oe eae ou oc q 57,519 
“Free” 
Progress Tailoring Co. et al. CECACTAI940) nc eee { 57,440 
Fur garments 
iherzoe: etiala(@CAC2 Al 946) Mare al ocoy meal viel hate ated es Dy q 57,521 
Weiss DaviduiMen(GGA2N 1946) yn ee ahs cent cee noe q 57,522 
G 


Gasoline additive 
OxrnO=Gas Co, (CCA=23" 1947) anor. Sete. Ph dada. 7 57,636 
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I 
Ice cream cans 


Milk and Ice Cream Can Institute, et al. (CCA-7; 1946)... .9 57,429 
Insulating materials 
Keasbey & Mattison Co. et al. (CCA-6; 1947)............. Sys ¥/ 
: J 
Judicial power of review 
Siegell.Co.5 Jacobu(Ua Sr Sup Ct:511946) een oe 7 57,451 
Judicial power to restrain Commisaionl 
Crown Zellerbach Corp. et al. (CCA-9: 1946). .-. 23 meee 1 57,487 
L 
Legal publications 
Gallaghan’& Co, (CGA=25°1947)) ae ee eee 1 57,606 
“Life guarantee” 
Parker Pen Co; (CCA-7; 1946) eee nee ee eee q 57,519 
Loans to distributors ‘ 
Hastings Manufacturing Co. (CCA-6; 1946)............... { 57,436 
Lottery 
Brewer &' Sons, Chas, A. (GCA=63 1946) a ae q 57,515 
M 
Malt 
United States Maltsters Ass’n. et al. (CCA-7; 1946)........ Y 57,497 
Malt beverages 
Manhattani brewing, ou (© CAR e046) esas sere 1 57,439 
Milk cans 
Milk and Ice Cream Can Institute, et al. (CCA-7; 1946)... . 57,429 
“Mills” 
Scotch sWroolens Mills ((€GAq 7/2 91947/)\ieetan tee nee 1 57,607 
Modification of cease and desist order 
Bockenstette etal (GGAR10+51045) pment th pohly 
Gallaghang&'Co (CC AL2 M04 p\nee eae eee eae { 57,606 
Milk and Ice Cream Can Institute et al. COs J ADAG) eee { 57,429 
Parker Pen Co, (EGA=7. 51946) me ee Bae ace ee eee ee q 57,519 
Scotch Woolen Mills (CCAS 7: 1947). seein See eactach nk: ae 1 57, 607 
@) 
Origin misrepresentation 
Manhattan Brewing Co. (CCA-7; 1946)................... { 57,439 
ScotcheWoolens Mills (€ CA-7751947)) pee ee ee eee { 57,607 
Pp 
Paper 
Crown Zellerbach Corp., et al. (CCA-9; 1946) ............ ¥ 57,487 
Paper towels 
ALP. We Paper Co., Inc) (UaSeSup. yCt 351946) eee eee 7 57,462 
ABR MW jRapers Cosmic (CC ALZ 047) eee 1 57,566 
Piston rings 
Hastings Manufacturing Co. (CCA-6; 1946)................ { 57,436 
Plastic accessories 
Buchsbaum aa Conns:. (CCAq/.-21 946) ae { 57,438 
Buchsbaum dé CosSy (Up Sa Supe Cts0046) eee eee 1 57,463 
Buchsbaum’ &7Cox S: (CCA=-7947) ie ae he ee 1 57,539 
Price discrimination 
Arden Inc., Elizabeth St al GGCAS2 61946). 0st eeee eee { 57,467 
Herzog et al. (OCA22°°-1946)) Fo Sa Ne 7 57,521 
Morton Salt Co. (CCA- 7 V9AT OS Sets a 1 57, a 


Moss, Samuel H. (CCA-2; 1946)0 88 ora AE. SRE ee 
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Price-fixing combination 
Callaghanyee Co, MCECA-2 W944) ree er Ke ee 
Horuiiowardebaper Goretal«CCA-7* 1046))) 9) me 
Keasbey & Mattison Co. et al. (CCA- 6; JEST WD rae ee Cane ne 
Milk and Ice Cream Can Institute, et al. (CCA-7; 1946).. 
United States Maltsters Ass’n et al, (CCA-7; 1946) 
“Puffing” 
aire Go. etsal)  (ECACT 1946)... 4. BO eitenee a 
Purchase of competing products 
Hastings Manufacturing Co. (CCA-6; 1946)............... 


Red ios words and symbol 
PooWe Paper Co. Inc. (UsS DUP: Cts 1946) ae Soha 

e P.W. Paper Co., Inc. (CCA-2; 1947) Speci) ay a naa ea 
Reducing aid 

Carla yao vetrali (ECAL7T 1.946) 2 x0 stags oy cs poeen cia aro ae 
Remanding to Commission 

AmEZ We PapersCom bem (CEA-2 2 104 Jin 12s espe ss al gy 
Res judicata 

Hastings Manufacturing Co. (CCA-6; 1946)............... 
Rubber stamps 

Moss) Samuel) IH. (CCA=2:19460)0 ts so. RRR eR oe 


S 
Salt products 
NioOrtongsalt: Gon (OGAs7< A947) ax eat cna nee eprs cis Se 


“Scotch” 
Scorch, WoolenmMalicn(C@A=7221947) ese teaine «vin He ees 


T 
Toilet tissue 
era NV ane Corinc (Om Ss: ro CE PIOAG ts aes 
A. P. W. Paper Co., ee (CECACZ N94 ie ae eee ae eee 
Trial examiner, change o 
Buchsbaum & Co., ef COCA SOG renee eee to sae ee ae 
Buchsbaum & Co., S. (U.S. Sup. Gil 946) oe ee dete 


Vv 


Vacating and setting aside of order 
Aetna Portland Cement Co. et al. mia TIN 94G) gesiy PT. sce 
Buchspaumec. Con 9. s(GGAN-7* 1OAG iis © Wana aaa See 
Buchsbaum & Co., CS CULRS! Sup. (Gta B1946) © Mo ease See 
Buchsbaum & Co., Su(ECA-7; 1947) A ees otk eh Oe oie Ee 
CarlayeGometal eG CAs NOAG hee Crate wate Shasta = cise oc 
Morton Salt Co. (CCA-7; 1947).. oe Stee 
Siegel Co., Jacob (U. S. Sup. Ct.; 1946) . wetsdas. Bose ae 
“Vacu-Matic” 
Vacu-Matic Carburetor Co. (CCA-7; 1946)................ 


WwW 
Weight of evidence 
Hastings Manufacturing Co. (CCA-6; 1946) ............... 


Weight reducing plan 
Garlay, Gowetpalin(GCA-/41046) Sor qian yk eae 
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ROBINSON-PATMAN ACT CASES 


Section 2 (a) 
PRICE DISCRIMINATION PROHIBITED 


Amendment of complaint permitted to present violation of each 
Act in separate count 


Sage, Inc., Peggy, v. Revlon Products Corp. et al. (DC 


Na Y.. 1946). 5 Re ie ye. ST eRe q 57,432 
Discrimination in sale of rubber stamps 
Moss, Inc.) Samuel Hove Ey Ca(GCA=2 81946) eee eee q 57,474 


Inspection and photographing of other party’s documents in civil 
damage suit 
Bordonaro Bros. Theatres, Inc. v. Loew’s Inc., et al. (DC 


Nig Waitt O47) x cs. cstv, ce ect ea, ne ee ee 1 57,596 


Quantity discounts not unlawful if not discriminatory and if no 
adverse effect on competition 


MortoneSalteGouvme de = (G@AZ/E0 1947) ete eee q 57,569 


Treble damages awarded for loss on sales in areas where plaintiff 
was obliged to cut prices to meet defendant’s competition 


American Cooperative Serum Assn. v. Anchor Serum Co. 


(CCAK7 1946)" 5 Ee OARS Oe TA Sener ce eee ee 7 57,447 


Violation not proper defense in suit on promissory notes for pur- 
chase price 


Bruce’s Juices v. American Can Co. (U. S. Sup. Ct.; 1947). .§ 57,553 


Section 2 (b) 
MEETING COMPETITION 
Proof of good faith 
Miossine.ySanittel@ii: «ve Hn Gn (© © AK-2-51.946) eae 1 57,474 


Reduction of prices by plaintiff to meet competition no defense in 
treble damage suit 
American Cooperative Serum Assn. v. Anchor Serum Co. 


(EGAS7 § 1946) Se CO aed AT a ee eee on tiene 1 57,447 


Section 2 (c) 
BROKERAGE COMMISSIONS 
Acceptance of compensation on purchases for own account 


BL Give Herzogvetval. (CCA-2- 1946) ee coe Wee eee q 57,521 
PD Civ, Weiss, eDavid ins (C GAEZ 81946) ee eee T7522 


Section 2 (d) 


PAYMENTS FOR SERVICES AND FACILITIES 
FURNISHED BY CUSTOMER 


Difference between rebates and actual expenditures constituted 
discriminatory rebates 
American Cooperative Serum Assn. vy, Anchor Serum Co. 


CEGAS7 21946) TS Ree ee. ee ae ee ee 9 57,447 


Section 2 (e) 
FURNISHING ADDITIONAL SERVICES 
OR FACILITIES 
Adverse effect on competition not necessary to constitute un- 
lawful discrimination 
Arden Inc., Elizabeth, et al. v. FTC (CCA-2; 1946)........ q 57,467 
Constitutionality of subsection upheld as omission of words “en- 
gaged in commerce” was inadvertent 
Arden Inc.,.Elizabeth, et al’ viP TC (CCA-231046)5 5. 1 57,467 


STATE FAIR TRADE ACT CASES 


California 


Evidence of noncontracting retailer’s notice of fair trade 
prices 
Downs, E. W., v. Benatar’s Cut Rate Drug Stores 
etial( Cal. Dist Ct. of App. 371946) 54 iis island | 57,476 
OPA superseded Fair Trade Act 


Downs, E. W., v. Benatar’s Cut Rate Drug Stores 
etrale( Gal. sWist.Ct. Oh App.sl946)me. . 2 onk wate 1 57,476 


Colorado 


Secretary of State authorized to suspend or revoke 
liquor licenses for sales below fair trade prices 


Attomey, General sO piniony bo. .daheid ac. ys oe ot 1 57,605 
Secretary of State not empowered to enforce fair trade 
contracts 
PreLOmney (aeneral S OPINION .«.2he5 oc vgs ot as od { 57,604 
Florida 


Sales of liquor at prices below those stipulated in fair 
trade contract enjoined 


Barclay & Co., Ltd., Jas., v. Webb’s City, Inc. (DC 


Bl egas eel OE py) LSP MEVAE RRNA PS NI, 4 ola Pei secs do % 804 {| 57,624 
Walker, Inc., Hiram, v. Webb’s City, Inc. (DC Fla.; 
(SOLES? SG ls Wer RSPR 1S PAO Rete SESE q 57,623 
Kansas 


“Registered trademark” means registered with U. S. 
patent office 


Attorney General sO pimions oo. 4). k gir cee ce wens q 57,548 


Maryland 


Price cutting by others no defense 


Hutzler Bros. Co. v. Remington Putnam Book Co. 
(COTawCENCR ADDS ALO4G)e 4 es sr ake ola se. q 57,452 


Massachusetts 


Proof of sales below stipulated prices lacking 
Schretter et al. v. Lewis Leather and Findings Co. 
Ia se wl O47 io oh Ee Sige eh tae gs 9 1 57,578 


Minnesota 


Commissioner of Department of Business Research and 
Development authorized to enforce Fair Trade Act 


PifocaeyiGenerals Opinion. ...... 7.42 5+...+.as- 8: {| 57,649 


58,806 State Fair Trade Act Cases 


New York 


Acquisition of merchandise prior to notice of prices to 
be established by defendant 


Glenmore Distilleries Co. v. Rubin and another etc. 


(Na Ye Supe Gti; 1O47)ie ek cx elon q 57,561 
Cash discount not unlawful 
Nechamkin v. Picker’ (N.Y.'Sup.-Ct/; 1946), “fal & J 57,509 


Sale of rebottled perfume in smaller quantity below fair 
trade price enjoined 


Guerlain, Inc., v. F. W. Woolworth Co. et al. (N. Y. 
Ct. of App 19470 sions ee eae ee { 57,588 


Oregon 


Contract construed not to bind noncontracting retailers 


Borden Co. v. Schreder, Edwin (Ore. Circuit Ct.; 
1946) 2 405433. nested oye ana See ae q 57,547 
Borden Co. v. Schreder, Edwin (Ore. Sup. Ct. ; 1947) . .§ 57,641 


Rhode Island 


Proof of sales below stipulated prices lacking 


Schretter et al. v. Lewis Leather and Findings Co. 
(DE Mass. 3.1947)... sos. mtn eS Soe at {57,578 


58,807 


STATE UNFAIR PRACTICES ACT CASES 
Idaho 


Computation of “cost” 
Opimion of Attorney-General re. a {57,612 
Wholesalers not subject to Unfair Sales Act as to inci- 


dental transactions when they do not take the order 
or have possession of the merchandise 


Option or Attorney Generaley. sh. hc. oe ba { 57,640 


Maryland 


Constitutionality upheld 


Engleman et al. v. Blum (Md. Circuit Ct. No. 2 of 
aioe City 194) |e ikiy en ace eae: © eh nee © eee 7 57,590 


Minnesota 


Agreement between retailer and manufacturer that re- 
tailer will resell at markup less than 414%, unen- 


forceable 
Opinion of Attorney. General... nk kha os Be q 57,618 
Creameries held retailers subject to Act 
Opinromol Attorney: General... 2 502. .c ace ot (ens ses 


Gift of automobile by drawing, unlawful if for purpose 
or with intent of injuring competitors 


Opinion of Attorney-General..........0. -:44.. stags q 57,634 


Jury to determine whether sales were for purpose or 
with effect of injuring competitors 


IMO Or IN tOnney, Generale. | 4. <u aia seek vin kha q 57,516 


North Dakota 


Advertisement that photograph is given upon purchase of 
merchandise, unlawful 


Opinion, obAttorney General. a. c.ccn. Ae es cae 7 57,559 
Sale at discount to holder of coupon not injurious to 
competition 
Opimiiom ofeastorney General... fe. neko ess oe: q 57,610 


Ohio 
Unfair Cigarette Sales Act unconstitutional 
Serrer etc. v. Cigarette Service Co. et al. (Ohio Ct. of 
Te AAT Naren ie fs Sane ek ap doses ciee EAs 1 57,563 
Serrer etc. v. Cigarette Service Co. et al. (Ohio Sup. 
meme eS LNAI. 8. ses Bases ST oh J 57,647 


58,808 State Unfair Practices Act Cases 


Oklahoma 


Service charge in lieu of markup required by Act may 
be unlawful 


Opinionvof AttomeéysGeneral 721. one eee ee J 57,646 
Utah 
Wholesale and retail costs to be determined separately 
Opinion of Attorsey7Generalse ese ee eee ee q 57,520 
Wisconsin 


Advertisement of two gallons of gas free with purchase 
of seven gallons 


Opinion of Attorney Generale) o9, a5) aaa q 57,454 
State of Wisconsin v. Tankar Gas Corp. (Wis. Circt. 
Cti.of Fond du Eae.County 31946) sb 74s aa ee J 57,483 


State of Wisconsin v. Tankar Gas, Inc. (Wis. Sup. 
Cts 1947)... pectic tae ee pan ee a ee 7 57,555 


GENERAL TOPICAL INDEX 


for 
TRADE CASES 
1946-1947 
Sao ad 

Abrasive device industry 

PCOS Cll tHCLECT EC Mein tes ie ttl Sook faces dais aie alt ie tek a { 57,644 
Acquisition of stock 

PCI Olmeds Dyarconsent deCcre@ann 17ers { 57,448, 57,456, 57,489 

PAMOMOpPOlivnesthalningCOmmesrCe:n.sa.-6 4291) e nee ane q 57.51 4 
Advertising 

Pevidencerot sale below cost. . 4.4... sass aclee + fue wen nee noe q 57,559 

he CRO LC rae WN an oc cen Ah Sew ewig one, q 57,440, yh ,634 

Mane decinable COUPON 40.62 nc Sacer er a CT Rae q 57, 610 

RE ilislca din cw eer meiner, un cee Ok a eee 1 57,443, 57,519 

s Patt ofunterstate: cOmmenceiaac: ideas date te eee Oe 15 440 
Advertising company 

EReMmiplovinentlacreemlent== ac. nac.eo eras oe ee ee q 57,543 
Agreements 

. cartel enjoined by consent decree { 57,444, 57,542, 57,546, 57,645, 57,651 

MC TIUD  ONAITON EM. 8 ecko chee. Sees se Ee ees OT AE ROK t 57,543 

SEDOOIN eR AME eRe. Gare Gee a eer ee treet q 57,530, 57, 364 

METOSAlCMP RICO M. nit kantcehe cetera .tetmnl Ane els ER ee, 57 7°452 

PAUINONanGanOn=NiiOnsenOUpS, 4h een eee os) oe ee 57 485 


Alien Property Custodian 
_ antitrust violation as defense in suit for return of property... § 57,615 


Aikali industry : 

. jurisdiction of court over foreign corporation.........{ 57,481, 57,482 
Aluminum industry r 

Pinantcet sono po lysine he ee nal. A BOA ED aot. te q 57,572, 57,642 
Appeal 

Br is)1 Ciel OTM a. nex ima che fee nc ous mies wld, = xis RON q 57,502 
Artificial limb industry 

PR COMSpinaeyatOfinc PLICESin. oan spiel oe co a ee q 57,529 
Automobile dealer ; 

. damage suit based on cancellation of franchise........ q 57,567, 57,573 
Automobile industry 

PECOMSEN CRUCCHCONRIR ER rn cir ane or Garren e tee ened q 57,505 
Automotive parts industry 

ROC OMGSOMUBGECTC EY «1s, fanned te! tl a femeeens gh gen NET, 22k q 57,603 

pee, yak 

Baking pan industry 

Mii Lor recover LOVAltleS: - 1aaltiattiearn yr a trek! Aah werd ic q 57,524 
Ball-point pen industry 

Mansi crimes tac (il Gane ee er rr cere rete 1 57,442 
Barber shop 

. agreement between proprietors and union................... q 57,485 
Baseball club 

MEcOiibinationmen entice Poteet 68s cm rats ah ee q 57,465, 57,512 
Beer and ale industry 

Minnisrepnesentationvas tO O1ieitl js... 4+ eet caele re ante 1 57,439 
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BIL 


Bill of particulars 


editions: of Contracts’ «5 o.ccc0s a-ak ote eee er eee q 57,593 
Board of Insurance Commissioners ; 

. cooperative rate-making subject to control in Texas......... q 57,557 
Board of trade 

"CONS PIFACY. <6. «0c nike sh eoghensy potent tye NRE ke a eee ae q 57,581 
Book business 

resale! price agreementes ur nee cara oer ten ere q 57,452 
Brick and clay industry 

. conspiracy, toadissipate tinion majOrity.4- 7. eee ee 1 57,523 
Brokerage fees 

_ commissions on purchases made for self ............. { 57,521, 57,522 


Bus companies—See “Motor carrier industry” 
Button industry 


consent decree («cca ese he nels Coane cas 4 © one.5 q 57,579 
at c= 

California Business and Professions Code 

SCOMEACES Olt SALEM IAA ke nee cae toe ere eee ete q 57,582 
California Cartwright Act 

-calse Of action for TeCcovery, OF damages) 9547 1.5 Sees 1 57,493 
California Fair Trade Act 

sales) belowsminimtum) piicen,:0.ae). 4 fe ee { 57,476 

Canning industry 

MACHO: ON PLOLMIISSOLVENOLeS nie erie seis eee ee { 57,553 
Carbide and carbon industry 

MCONSPINACVs TO) LISD EICESh yee ha see er q 57,534, 57,536 
Cement industry 

. multiple basing point system of pricing .................... { 57,490 
Chemical coating industry 

, patent license agreements 4:. 6... 0.2800. ae ee { 57,431 
Cigarettes 

~ computation OF COSt. 2.45 eu. set oe, oe q 57,612 

. price for cash and carry same as for service wholesalers. 9 57,563, 57,647 

Sales below lecaliprice.. 52 34.2 a ee ee 57,516 
Circuit breaker business 

einfringementisuit 58... <. sas Cee: olan eons: ee eee { 57,592 
Citrus products industry 

) patent pool: trust agreement: rao oe eee { 57,632 
Clayton Antitrust Act 

PHAntitrustasuit againstacOnporabion rect ciint oaeea anne ne ene q 57,430 

discrimination in furnishing services or facilities............ { 57,467 


Clothing industry 


. deceptive advertising =. ..02.5.... 50...) ee 7 57,440 

. misrepresentation of trade name —.....7..8...)) See { 57,451, 57 607 
Clothing manufacturers’ association 

meLedtined agreementsawithi]OD DEES Eten eae een eae 1 57,650 
Colorado Fair Trade Act 

. enforcement of fair trade contracts by Secretary of State.... 57,604 

~ sales below fair trade contractuprice) ..), eee eee ee 1 57,605 
Combination 

/ VIGENCE. Sxics cote Aci Ae ie ae oe { 57,477 

. fixing prices in interstate commence...) 1. 9.5 ee q 57,514 

picketing; by labor unions ae a ene ene eee { 57,611 

. restraints of commerce in insurance trade.............-....-. { 57,493 
Complaint 

. content in suit under Sherman Act. .......) sa eeeene ate ee q 57,593 

* suthciency in damage suit). sere) ee ee q 57,585, 57, 602 


General Topical Index 58,811 


SEney 
avoidance of economic ruin-as defenses Inigo sttk bile Waa: 1 57,441 
. dissipation of union majority among employees.............. 


{57,523 
. evidence... . 57,429, 57,477, 57,486, 57, S52, 57, 564, 57,599, 57,606, 57, 630 


. hospital rules and regulations ee Pee 57, 471 
eG eta NA SN obec arenern EE? T 57,534, 57,541 
Sabon union with non-labOr erOup 4.0) i.ee.. loc 1 57,484, 57,545 
ETION-COMIDELILONS MPa ee ee ease a ee lle ee eedeege q 57,514 
epateieuceustae Diam to M0 Prvees mer. lee ee cs dee re 574537 
me picketing byl union for unitormy hours,....,.2 uawased- oss. 6k { 57,631 
meres y estab listed als hci ee cries nis goes wap bnantcadet pag 1 57,441 
union confederation to enforce closed shop.................. q op 499 
Contract 
APOIMAD] OV ITE Wer droc fats eae apo ee eee ee AS I 
Feil eral pie vy: Sots. ook senda Ais Se RIE PS Woz OZ 
. restrictive covenant against competition ................. 57,528 
nye bac UNS Om E Co 80) | a aa a ate ae ee eh 1 57,472, 57, 530 
MD INC e aI Oe eee sas eh eR ae Ream q 57,547, 57, 641 
af NICER Senn EN SORE etry ment ROO eT RAILS) ty 5 1 57,582 
Copyrights P 
OiHirineemneniteSuit eee ver etic tees ete Oe gets he te ees { 57,627, 57,643 
Corporation 
PGetenminlattOl Or jurisdictOne. st ae ne ee ee oe ae q 57,506 
. effect of certificate of withdrawal from intrastate business on 
SILOLEGUSISUIE Se oe ee eee ho a= et eR els Bp Sees 7 57,504 
EATUTISdICtion™ Of COUTISe te Pe an Pe eee { 57,481, 57. 200 
LADUE ype Se cheer eee eae ee eels ANG): WORE { 57,430 
Cosmetic industry 
PRATT ERUS TRS Er are facut PUA PM RTO is ee oe Ae hore oe oh pte q 57,432 
discrimination in furnishing services or facilities............ T 57,467 
— Hh 
Dairy industry 
MS ALOSED CLO WA COSt a. fami o arenteiitnn Sait a ca a Se eh Rea q 57,618 
Damage suit 
PEC AUSOROTRACTIOI raters, ce ccs nes Can wea: 1 57,493, 57,567, 57,573 
. complaint under Clayton and Sherman Acts............ 57 7,486 
. establishment of loss under antitrust law............. 57,457, 57,538 
EREVIG CH COM ROS. 5. sooth ny a cptiete say petecae -entee eer eraeere q 57,503 
= (judgement: in previous conviction as..............%- 4 57,513, 57,638 
bast SUMICIANCY OF hier se aes ay Fos ee tS haut WioAperonas oe! 
. injury to public to be shown if under Sherman Antitrust Act. .{| 57,531 
inspection of felevant documents. +2... aeemssiae yar oe { 57,596 
MEDEOot Of LCONSPIGACYo. Ae ce la oe kee ee tia oe eR ee { 57,486 
NEEeCOVELy, fon 10SS Of promt) ...c 5.0 - <Banier aoeris: MEL actor { 57,496 
RETO Ca EN een RO Lire en Qe wed 1), aetna Sus ope ae a q 57,449 
Damages 
Wicalewlation,. ¢4...05 Mae Ss ea Ngee aa onan dere Aah ane ee q 57,447, 57,496 
Rectan danrdrof certainty: «..meuorm cn tyre am eine the cna aoe PORE dee q en 503 
MRALCOMAGHIIICASUTE a hot tL Ean a ate ln no ee Te 74 450 
Diesel engine industry 
pistitato recovery TLOValtiess «cic. i. foe Xi RIED meee ie { 57,626 
Discount 
RCAC eee eee Ae eee Oe RE Sar DP Re TEESE q 57,509 
PG ATCity eee RN Pucca ok ake ad PARI RARE BO, EE, SPU { 57,569 
Ussaleibyaredeemable couponian .o.-- 4.6 0. emer) Sees: { 57,610 
Discrimination 
MefunnishingrotisenvicesiotacilitieSs saa. 00s) ae es nee > eee 1 57,467 
Dismissal without prejudice 
walidityaotisubsequent proceedings =... .Giitatsa stint. atin 1 57,436 
Distilleries 
Besalcu Delo wae CapGlCe ines ctetencitek theta ieee acticin -Teuctict Ren eee { 57,561 


DIS 


§8,812 General Topical Index 


DRI 


Drive-in theatres 


/damagerand! infringement suits. aa ee eee q 57,574 
Drug industry 

cash diséotnts*s 3 Po: Wed PAS ie Oe ce { 57,509 

) price-fixing conspiracy. .4. .s4e0-c att eee eee nae 1 57,44 

S.salesubelow, minimum prices a.44\5 aor eee ee { 57,476 

= hee 

Electric storage battery industry 

a COTISENt: CECTOE ere te eee re es a eee q 57,645 
Electric toaster industry 

meantitrstestit — arya eee ere eae pk tke See q 57,570 
Electrical equipment industry 

Wconsent dectee: sc. set eee ene See eee eee 1 57,448, 57,546 

m restrainteOrtrade 23 qmccr societal aicee eee eae q 57,494, 57,637 
Estoppel principle 

BR DHICO AXING na. anteater ee eae Ck cathy ee gee ee { 57,626 
Evidence 

. conspiracy ......{ 57,429, 57,477, 57,552, 57,564, 57,599, 57,606, 57,630 

eCONnthact; Validity ee er ee a ee eee Sie 

. judgment in previous conviction in damage suit as..... { 57,513, 57, 638 

PRONG POLY) Soe ee ere aemoecne haviy. Rel a ae ee eee 7: 

= price-fixing ‘agreement, <.. > oe cate ee ees carrie om ee q 57,429 

salen belowsa Costus. Meee. 20h casks wkd}. Sea meee ae earn q 57,559 

4, Sales) below: fair tradé: prices... Ss oa) aa go qT 

sufficiency in«damage sult jf: oc canoe ees q 57,445, 57,503, 57, 7%; 
violation of antitrust laws by license agreement.............. 57,574 

Expediting court 

» jurisdiction in-antitrust proceedings 2 een an ee q 57,502 

aie 


Fair trade acts 
. enforcement of fair trade contracts by Secretary of State 


SrCOlOLAC OT ah en eer ee q 57,604 
. price-fixing contracts 
Sy OTERO dak Oe tree so seta vidtanir icin ein ccansy ances Ave ae 1 57,547, 57,641 
. prosecution of violations : 
fe “Minn esotay <3 co oh dr Seth OM en eR te ee 1 57,649 
. redemption of cash register receipts 
‘New York: 2. yc 22 S255 ie BR OE, Se ae q{ 57,509 
. registered trademark 
os Rance to 17 Use ety Pt BSE Dt IEP eh a8 OLE OEe De ies T 57,548 
. resale price agreement 
. iMarylandi iA eisens’ ee ea. 4. i an ee q 57,452 
. sales below fair trade price 
CalitOrria- pew 2 oc eeice ak Oey eae ee { 57,476 
-<dColorado.« Ai ait eon cae ee ee ee { 57, 605 
Se lO da We toc <ayera ccuk cocaty aan ey ects bicy- a T 57 623, 57,624 
Te Massachusetts: ..cssecyaus diced wn ealessotaynencnn AR 1 57, 578 
seNew (Yorkeecs' G.%: Seee e R e  o 1 57,561. 57,588 
. Rhode Teena pe eeA ie CA) 4) Re eee T 57,578 
Farm machinery industry 
_ license’ royalties Labe SP eee es. Ree ee q 57,480 
Federal Rules of Civil Procedure 
- opinion of judge as final judgment................... q 57,479, 57,511 
Federal Trade Commission 
jurisdiction over cases affecting public interest............... q 57,440 
Film industry 
: monopoly re Ran q 57,584 
miesaleyprice maintenance ...). . Seeley ae q 57,517 


Filter industry 
. consent decree 


General Topical Index 58,813 


Finance company 


MECONSDILAC\ me Maas aA i Fs So Wee fae hee. TOUR ba mre, { 57,513, 57,638 
Fire extinguishing industry 

MEDACENiMIMONO DOlyae. wae ie WAM eter. fan Agvan towns ck agit, eee q 57,495 
Fire insurance industry 

MELeStUAlnt: OlCOMpPetitiON o..5...c0oa. tes Je ek eer & q 57,493 
Fireworks industry 

MCOMIDITALLONM OMI DIICES =4 ieee ee eee Mee To ee Td SPOR q 57,504 
Fisheries Cooperative Marketing Act 

Mappiucabilityatoptd await men ee Cots ssc ee ae q 57,587 
Fishing industry 

MRATILICT USI. PLOCECGING ". va. Mieydaes fae a cee Coen te ee ene q 57,551 

PEINONODO yarn meme es awe FED JO IRare 1 57,568, 57,583, 57,587, 57, 616 
Florida Fair Trade Law 

eesales below, fair trade contract prices-. 2 4.2see4+5. 9a: q 57,623, 57,624 
Food product industry 

MEpiICestixing tcONnthactanes we sees cic eek ek ee { 57,547, 57,641 
Fountain pen industry 

Painisteading advertising ese ce eaten tite as eee, Sean ees teh eal A tkak q 57,519 
Free 

Prinisnepnesentation Mitty arte LS tana ee. tere neal oe tinal q 57,440 

PSOTCtMaae MO APT IO. USTED x8 ee itree.. Baa celays 1 57,454, 57,483, 57, 634 
Fur buyer 

. commissions on purchases made for self ............. 1).57-521657-522 

ae ae 

Gas equipment industry 

mICONSDiRaAcyutoNnesthalnt trader ees eet ne eee eee, q 57,531 

BC Arild COMO CMR NE a brs che why cateencte nthe, cs greta Galen ect oo Ne { 57,486 
Gasoline additive business 

MATIAISEE PRESCHEA TOM ik,citcine. srs oe osaees Gans ce 1 57,636 
Gasoline company 

MROLChS+ Ole SITTS WithieGaleS a... sat a ogres ewas en ech, MRE q 57,555 
Gasoline industry 

PE RECLOLLC TARE MPM srere ie bites vce tce avai teesra. sre eute meck 1 57,454, 57,483 
Glass industry 

MECONSENt decree! aa Pens a 7s octets Shea Se { 57,448, 57,489, 57,498 

Pel SOUTELL SSI LAN ts Mtoe tees ha CIN Phat crave Peers cl ONE eae cue Ne 1 57 453 
Glass making machinery 

ROMO DOIVME Peet R EU eine Jeet es abit aoe eee ees 5 SV SYAL 
Grocery industry 

PAintairet rad CapractiCes ha Nena. ceee cnetat ett: ceva (ha { 57,491 
Gypsum industry 

RED Avent CenSeNpitthalityige cs). cq nememicds cae sng sone PSOE SEN 1 57,473 

=i 

Hospital rules 

RRC ON SPAT 1G Veer tae ME acta ei vsgsc aa iohehas ayo) Sead seer sneretaeene ee wa ee 1 57,471 
Hydraulic gasoline distribution system 

2 MEQNOLEVOVDVOUN? 3) a cis ee PAN Lhe, Utena ee Oe NS Les Dea on q 57,595 
Hydraulic press industry 

MA CLIOMMLOTEEOVAITICS Mart panne ye peat nein raieushe usec teleeerrs ¥ 57,609 


Idaho Unfair Sales Act 
Micomptitatiomomcostolcigarettes.: 0 te veka a. ace ae aera q 57,612 
Me nolesalericletineduncna Wein caso matecaniate gavin sie gia tatorenes coin q 57,640 


IDA 
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Infringement suit 
| ¢enjoined by consent decreén se oo). ee ee 


{ 57,433, 57,444, 57,448, 57,456, 57, seas oie Be 


_ exclusion of evidence of monopoly * Cc atdate 4a SARS, Bee eee 7,59 

. licensed product beyond control of patent................... q 57, 

. patent license agreement as 10) EI Cento tc laisc mint tool tf 0 { 57,540 
“anclean hands” as defensen os... a) ne eee ae eee eee { 57,453 


_ violation of antitrust laws as defense..............-.--0.00-- 


1 57, 574, 57,589, 57,598, 57,627, 57,643 


Injunction 
_ issuance after discontinuance of violation .................. q 57,454 
Piprelinvigary © M2F00 8) oe ing em gece eo eo tae ae 1 57,442 
. state action enjoinment sought in federal court............. q 57,583 
Instrument manufacturer 
£7CONSENE “dECTEE. Lic. Boe Ss wl Sa Ree EE CLOOn Ree { 57,444 
Insulating materials industry 
MCONSDITACVATO LXePLICeS se acuta. eens ere aa eee ae ee 1 57,537 
Insurance business 
l applicability of New Work Antitrust Act: s22nenasa eee q 57,549 
Insurance companies 
. agreements lawful under Missouri antitrust statutes ......... q 57,533 
. co-operative rate-making subject to control of Board of In- 
Cie balers" Erorasboot Cs tovo(saen e aust dg nah bea nboeAcoepuchueeseur: q 57,557 
Interrogatories 
wy ERE SLEN ATI E ey, LEE ee Pancras ei cp Ce ede { 57,622 
Interstate commerce 
PAGVETESITIS SAS cc See Soe ts RN OE cee 8 en elas ee 1 57,440 
ePCOMULTELE Vee ars ackis bs teeie a Raat eee ce eS LG Oe ev ae eR q 57,459 
. insurance business conducted across state lines.............. q 57,549 
Intervention 
Lmantitrust! proceeding -.).0 © ici ore oie { 57,601 
Intrastate commerce 
. raising and sale of product in same state.............. q 57,434. 57, poe 
peSales within. .a-state: 0s. 22495, Sostes ght e, aetna oe eee ee 
transportation of interstate railroad passengers....... 157,007,057. ere 
— af ee 
Judicial review 
watrade names 0500805 oi. Sen sees dra do ee ee 1 57,451 
Jurisdiction 
. Circuit court over federal trade commission.................. { 57,487 
. district court 
bill; in equity. brought by state...,...:.7.. 3.0... eee { 57,568 
: MEORDOLALONS © 6. Aa de torres enn eueetapn aed ee 1 57,481, 57,482, 57, 500 
= isstiance of license by,mtinicipalitysesen een ee t 57,507 
» expediting courtun antitrust proceeding, ..,50. Geen aoe nomen q 57,502 
J; SupremeiCourt over districtycoust awe ne a eee { 57,494 
en ee 
Kansas Fair Trade Act 
~urepistered: trade-mark. .70.. a2 47s ene ne eee 1 57,548 
ae, SE 
Labor union 
. applicability of New York Dannelly Act.................... q 57,461 
Pconcerted action a cs65 s ctian eed se oe eee { 57,637 
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Labor union—continued 


MEGOUSDINaCy trees cy rns SAIS 1 57,484, 57,499, 57,523, 57,545, 57,591 
7 PBEM GNU C ik cael sy ca ele ae A a Pe Me ee li eta UR a A LD q 57, 587, 57, 616 
RE DICK EDI DON Ore Cee tk. kM yer ara I MUTL ANTES RE Ri UEheyD T 57, 611, 57,631 
. responsibility of officers for unlawful acts of other members 
RENEE een Me NRE Ne hoy dk baw oxime eee Mane 7 57,545 
Mctulceunestrained by oinjunctiome:y on, Ri LeHNy 8 Sais as. a: q 57,544 
Silgionsdamapes under oherimancAct,.....0,..004. 5. Bee { 57,446 
Lanedey agent-drivers’ organization 
meee UGeamnronl Donnell ycACt ) cc tances ca daes es eee { 57,461 
Lease 
SUtRCOM Cy Oli wang cee ome ee eh A Re 1 ee Ren q 57,510, 57,635 
Leather findings industry 
a salesbelowatairetrade: prices a. he. ott ee etre Foe q 57,578 
Lecithin industry 
PE COMSOMTIGECLCE 4 bin te ASA FELUTRE A. COR ROG Ser, q 57,542 
Liquor industry 
. sales below fair trade contract price............ q 57,605, 57,623, 57,624 
Livery owners’ association 
Pa DIC OPI SCL eee Servet etki ee a SIE OOM, EMC et a. erm pe q 57,614 
Lottery devices 
PEDO lit DiGio ewer cn § Ae wratocs uy ecg cae fe. Sat AA A Se q 57,515 
Lumber industry 
. conspiracy between manufacturers and unions ............. 1 57,545 
—M— 
Machine tool industry 
3 COMA ME OKA st Loe beet ee ee tee oe eer mee rt {T 57,651 
Maltsters’ association 
MACoUSpITacy. to mx PTICES ft .pg2 ete. metas cana leases q 57,497 
Mandamus 
MC itna Cee Sti ter yates Le tebe ayn meen earn Patan. ies ane q 57,449 
Maryland Fair Trade Act 
Meocalegpiiceracnceinenty.).-.2 ts Ac renee cttw eben tree q 57,452 
Maryland Unfair Sales Act 
Pucostaderemniinatione ct ris2cr hl sioceim it. etn eh Rhee { 57,590 
Massachusetts antitrust law 
sapniicability, to labor uniontss. agonsts Suse) abe. see q 57,616 
Massachusetts Fair Trade Act 
Pesaleswbelomprait trade sprices: sxas nee wo aa nome e oe { 57,578 
Match industry 
. consent decree enjoining violations of Sherman Act .......... q 57,456 
Mechanical device industry 
BEITIISHCDLCSENTATI ON ae aan eqns Gee. tee eee q 57,501 
Merger 
AE proposedsarreement: in aay toe nisginele  s wv q 57,586, 57,628, 57,639 
Milk and ice cream can industry 
RECOUSPIGACV RE itt ar toe cen ance imines oitnhes Vary: Hares q 57,429 
Miller-Tydings amendment 
MIE OSCR Me ether ieee a eof aie att elspa Ser ieee q 57,517 
Mimeograph indus 
’ at nas Aa un dice, i aay ee RAR hc yn MR ater 7 57,541, 57,580 
Mining indus 
é erin Rees RR rl re has Raton cnnt etal Sree rages, eee q 57,544 
Minnesota Unfair Trade Practices Act 
PCAN eEUISiile Olmiree (OMeT rs stills state (ioe sierats aniescsoe oan Perera sat 7 57,634 
oy SHEER GENO" Nee, Neale: 6s only uae ne ER. es Gales Ne eS J 57,648 
BEC EMIS OWA COST ae a Een lo Goethals eae ga SANS q{ 57,618 
Meviolationsdetermined by jury: .dee-..0. 0 aces see tanee q 57,516 
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Missouri antitrust statutes 


. agreements) among. insurance companies) 5-7-0) ee q 57,533 
s applicable tovactivities of labor union fesse eee q 57,499 
e picketineyby Uniom as combination. -hae er ae ter eae q 57,611 
Motion picture distributors 
MCOnSpitacya cee eee eee { 57,470, 57,479, 57,488, 57,511, 57,526 
license agreements violating antitrust laws.................. 57,475 
MONOPOLY — oon se kee aun c, « SEE ee OIE ee eae { 57,602 
Motion picture exhibitor 
SLCONSDIFACY oo oc o es viwe cae ede uke ee ee ee 1 57,564, 57,599 
Mdainace- Suit a. syc4 ake eer ee eee ee 1 57,445, 57,538, 57,577 
LAT OIMTOPOLVOM cts os deat cosas sd ROT, A ore Ce q 57,602 
Motion picture industry 
Bicontract violating an titnttS te lawSie alse eee ene ea Wo7c472 
Motion picture theatre 
recovery, of damagesin antitnust GUite ss atria { 57,496 
Motor carrier industry 
eXCOTISENt TdECEEOON I oe se ees oe ae ee 1 57,608, 57,619 
LOGS ocercvielong | Boyer biiewn oy .s oc ek Sdeadebendowcoadeersoucs 57,591 
sSCOnltract Valrdntyem ones eet eee oe ee { 57,530 
Pudamacexsutiiombreach of Comtract sr. eee eee q 57,554 
THONODO yw SaN EA BENS ae ee ee q 57,597, 57,600, 57,608, 57,617 
Music society 
ifrin@ement Stites a) os .iee cae heerle cies ohn eee q 57,589 
= Ne 
New York Antitrust Act 
Peapplicabilityatomitisunan cess sae ce ree aey a nnn ie nee anne eee 57,549 
New York Donnelly Act 
laboruunionsvexcluded sna 2. Ata eee 1 57,461 
New York Fair Trade Act 
 medemptton oficash registenreceiptsaeas. 74.4 ee N09 
_ sales below. fairstrade contract price: .. 4... see 7 57,561, 57,588 
Norris-LaGuardia Anti-Injunction Act 
~ labor dispute’ on... hen 8g ca ss oes =o e q 57,587 
. responsibility of officers of associations for unlawful acts of 
other membeérsi.s: 3.2 ans eee os ee eee eee q 57,545 
North Dakota Unfair Trade Practices Act 
. Sale at discount by redeemable coupon .....................; q 57,610 
ersaletbelow cost: Jo. c8) 2.) ee ho oe es EE Oe ee 7 57,559 
Oi 
Ohio Trusts Act 
MST COp HIN Sah eee 5 eA ote ir bec { 57,614 
Ohio Unfair Cigarette Sales Act 
PRIN TeOt COSt. he Aa ee ny wee eet ee 7 57,563, 57,647 
Oil industry 
em ATititrust, ACCIOT © c:.4¢ ccs Coe oh re cee ec q 57,593 
S PCAIMALE SUE pa scc.c oe a ote et ae Tre { 57,457 
Oil products industry 
, wdainage: Suit SAR nak, «. catch bean ties a ee q 57,500 
Oklahoma Unfair Sales Act 
Sales cat. COSC = Bec iy iincatian: hore oe ena pra ae 1 57,646 
Orchard heater business 
srconthact.of Salle. lc Sa 5 cine. 8 Selene eae ue toPeeae oe ace q 57,582 
Oregon Fair Trade Act 
PAP HICe= xin eicontracss) 6 ac, eens eee ee 1 57,547, 57,641 
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Spe 
Packaging machine industry 
. patent monopoly extended to clause assigning improvement pat- 
SMES. Sak CASE oe, ekg J 57,464, 57,532, 57,560 


Paper industry 
MACOMDINATONMLOMEMpTiCes: ©. seek a. Suton. ee ee MN SAW 
AED CORCiScKimiNatiOnuee tec cies boc ee eM q 57,487 
Paper products industry 
Mesledcane trad ekmaime: ci. s< ccece- a ce hoy weed Hecaws 9 ac RD J 57,462, 57,566 


Parking meter industry 


Mp UCM MmIMISUIGC we oboe. fers Sl eae, taal on eis Bee Sa ¥ 57,601 
Patent 
. compulsory DCIS Hit Mg al Bei cat lie eke s,, CRM Wh eae fre I a q 57,575 
mChoss-icensepaereement 5. i452. --uapae seus to, xiehaae. eters 57,455 
. dedication to public es oe ERS RRND AMR om 197,433) 57,492.57, 7 
OCIA CS eeru ata We. Pte Ne L Ror at uit, eres ae SAS 
. issuance of royalty-free licenses. .f| 57,444, 57,448, 57,456, 57,498, 57,542 
MULGEnSeaplemmalitys oa ners wl eRueheraine sen eens va us CR q 57,473 
. licensing required at reasonable royalties een 9 57,444, 57,448, 57,456, 
57,489, 57,492, 57,579, 57,603, 57,621, 57,645 
BERTINI SUS Camm eN seme ON Cer Pan PN ae ERR cies Sah, Umut 4 57,601 
POIMOMOPOlwar. Lae... ahi uk en me he 1 57,464, 57, 495, 57,532, 57,560 
so NOXEXON | fascad Se ses Gath end ot 08 Sane On er T5469 57570, 57, 632 
» WEURIGHNG Ss one 6 Soke eae nn, DOES ee Raine ter: Sif 57,524, 57,525, 57,592 
Patent license agreement 
MB Cancellation ce (ec. ees he Bos pot tse ee 7 57,433, 57,458 
. Clause assigning improvement patents. 457, 464, MM, 532 57,560 
. invalidity as defense in suit to recover royalties Ahgietareae t 57, 626 
; USI NTAREI UNAS ol oak oe haa cng nee Sata ame nn One ee MRR RN mC Me q 57,431 
Pp DiiGe Tee DLOVISION: > Gani Sede Baie aettern secon). Mega: te q 57,632 
MEGCSEMCHIONG RensOimled =. ome tems. eee awe § 57,433, 57,608, 57,644 
fVATIORUC ENS CUM yee sos qoacke, ee es q 57,510, 57,579, ye 603, 57, 613, 57,635 
nerd industry 
Masaless pelowetain trade price! aco. ae... 5 +e cmmeteregeeee eee q 57,588 
Petition for review 
SISMUSSCUMOM LACK Ol DROSCCUEION | ya smn nee | oe. eae q 57,497 
Photo-engravers’ association 
NOM O DOV Mme ee ha ts RM Nee ee ey ee, eae 1 57,466 
Photographic studio 
PEAcdncrnisementiOtssaleybelow COS 4... anole ater eye q 57,559 
Piston ring industry 
Mii miettOds OL COmpetitiOl yy teas ces) a a ts ee oe q 57,436 
Plastic product industry 
MEIichenneseutation eee ere ee ia 7 57,438, 57,463, 57,539 
Plumbing supply industry ¥ 
. conspiracy to restrict distribution system............ PSA SS2, 57,653 
Poultry equipment industry 
Mpitiinimemementestlil ss fer cette: ae servis sus eee ee eek: Manan q 57,540 
Poultry industry 
. misrepresentation as to record of performance............ q 57,437 
Precipitation corporation 
, COAG SIE CIS SS eeene ea taaee a  cehe n crae q 57,458 
Price discrimination 
_ commissions on purchases made for self ........... a OVA, S/S 
wiunnishimes ofesenvices and facilities,....>..3:+...-- . 957,467 
» (ORSCO! CONTI ou caro os Sad 88 ee Ree eee oe men acer aT bu frod,4/4 
GMEMNURAP CIS CHONS 064 cnuosss ease son eeso oe oes ure none e509 
MECC Che tmrchates ef ocr Al awrarriny ee wth) Senter ete, q 57,447 
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PRI 


Price fixing 


ITACY ka ME. al ORE Rn a ee q 57,441, 57,497 
_ wevidencenohsoAyeann qetdaineh Aen neem 57,429, 57,630, 57,606 
VACOntractsh: bah fee es ey EEO heer eae T Bn 54 iy oh 641 
. enjoined by consent decree............ q 57,448, 57,456, et 57,32 
. multiple basing point system ............-.-+++eeeeee eee { 57,490 
wepatent license provaSiOmer a. qari ei ieee cate { 57,598 
. patent licensing plat (0. cic penn aoa: aoc « Ne ee q 57,537 
SO VAILGUIMIGASULES | oo. -cc cponcinucle- wer -tete uae ee oer eee ae q 57,581 
ZOUItip SYSTEM! < Jams Meas chee Ae cette owt ee orc Ree ae {57,477 
Process 
. Canadian subsidiary doing business in New York........... q 57,594 
PT OULcOL=SstateyCOnpOrationue rte | setae eee eee q 57,500 
Public entertainment field 
EdAMAC CES ite. we cyins Ceuat chs HCO ae nk ee Re eee q 57,503 
Publishing business 
, “CONSPIFacy =tOy 1X ‘Prices: 4.4Achass sean eek eae ate wee { 57,606 
Pullman car industry 
eisale Jofs SUDSIGIAPYE: «1... ee Lh) SS ty Pee TRE ere 7 57,550 
oe oes 
Rail joint industry 
MW conspiracyato monopolizestrade mom sae er ene eee 1 57,469 
Railway spring and spring plate manufacturers 
SMCONSCHEPUECKEE fi data «hh dike fanaa. eros an eed ee 1 57,621 
Records 
Sfobligation to producel@anadianerw:= st cies eee ene q 57,594 
Removal 
antitrust sit tromustate to federal court)... ee eee q 57,568 


Res judicata 
. validity of proceedings after dismissal without prejudice of 


PLEViOUS PLOCEEMING ok, dee edo a oe 57,436 
Resale price maintenance 
sales below xCOSt ier se. fc. orcs Kaha NC Pgiad © sider a ee q 57,618 
. validation by Miller-Tydings amendment ................... 1 57,517 
Research foundation ; 
SCOMDINAPI OM dh hoki cc etn on Od oo Se 1 57,005,107,505 
24 Consent CeCre@ efit Ace eee ee. We Le re { 57,433 
Rhode Island Fair Trade Act 
salessbelowstait: trade. pricessa:.. 2 eet an a eee ee 7 57,578 
Royalty 
Ficalchlation jc. 4 4. cod deni edery don eo ee ee { 57,480 
. rates reduced by settlement agreement ............4...-.4. q 57,571 
. recovery under terminated patent license agreement... J 57,524, 57, 525 
SSuit tO KECOVEr ct Bosca tee ee ee ee T 57, 609, 57, 626 
Rubber stamp industry 
w pricerdiscrimination he seen ws oe et eee eee 1 57,474 
Rules of Civil Procedure 
PepLoduction of documents ia.) 6.0 ee eee ee ee { 57,597 
we Sy 
Sales 
BRALECOSt» ect ecme cde Sycos ce ouae eed ee ees 1 57,646 
2 DelOW. COS ds otitis Sig gas Scat eee st ee ee 1 57,618 
2 CVI ENCEs . 0: a Sed sence Payee & emia ee ss { 57,559 
pebelowdalt trade. price) a). see eee J 57,476, 57,561, 57,578, 57, 588, 
: 57, 605, 57, 623, 57, 624 
Salt industry 
price discrimination: :..-...kstcbysers oe a 
tying clause in patent license agreement.............. { 57,510, 57, 635 
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Screen printing industry 


MECOMS DILACV MMOs es cie e SA, SG y AP kc She cronacininsnarenn se PIV OE ee 1 57,484 
Secretary of State 
. authority to suspend or revoke liquor licenses............... { 57,605 
mecHioncement ot taimtradewontractsi she eesss.+). 000). eee q 57,604 
Selection of customer 
Maitchtaupheldsbyeantitnustulawsis.0.+.+2114.4..eekeme baal q 57,570 
Serum industry 
PDI CeRRGainlINatiONs «ci. qe: an Den, ARO. vA. bor q 57,447 
Sherman Antitrust Act 
. applicability 
mCooperativemuarketingmagenCyas 5 naa) 4479 ua ee a { 57,587 
y: HEUDYONE cares. Pa Gaeta) hte lives Sn deen it UREA. iy aE See Am ad { 57,446 
; UIMonansaborrdisputern.. sacees ai. 2 on Le Sea q 57,591 
POC AIMICOMDITIALION Wery pc. vidoe nied don ge act 3 Rg ak { 57,514 
MIMONODONZAtIONTASRCHIME) 1.50; 4.0) ae ee eae ot eee aoe 1 57,468 
. practices resulting in injury to public prohibited............. 7 57,531 
Shoe machinery industry 
munreasonabley Searciwanad seize: . +... ss fyA 1 ngage {57,535 
Soft drink industry 
pia Se CSU aee Ne ee tei et MAY Sok: LAD Bete we Bie oN Epa may sree a MNS q 57,459 
Steel industry 
. proposed agreement of merger................ 1 57,586, 57,628, 57,639 
Subpoenas duces tecum 
) records outside of Wnited States. =. 2 6. . 3 wares q 57,594 
sjunreasonablevsearchuand Seiztires 34 3.5. was cacao a 4 57, 535, th 562 
Sugar beet industry 
imtrastate. COMMERCE. 244. oe IMO y es bees q 57,434, 57,527 
es 
Tank car industry 
conspiracy to reduce mileage allowances ........ JOR ESL | SITE q 57,450 
Taxicab industry 
GOS aC Yam e tee 1 ee em eee eer ae rk eet q 57,507, 57,576 
Television industry 
. local jurisdiction over mage corporation. 7.0. 7 57,506, 57,558 


Territorial allocation of market 
. evidence of combination. et 57,448, 57,456, 57,489, 57,542, 57,575, 57,651 


Texas antitrust laws 


Seip iOM OMinsiranceactiVitiesth .n-. 6.55.6 oeae en esas oe il SSW 

. proposed legislation as threat ...... hee Bp eA EDIE 

_ restrictive covenant against competition i in contract.......... q 57,528 
Textile industry 

Pconspiiacy, Dyamon-COMpetitOrsi.. 3. wee soe ae ee q 57,514 

METIGECD ESCM PAtlOM Beat ce ae ree.ts meet eras bo seeeinn ay Seem tie q 57,607 
Theatre chain ; 

Mappealsiromudivestiture splat oc. - -ci 5 7em.se 22 layyte Gee ee q 57,518 

MG ATAAS CUS bere eager a cise A ae Heh nui ereat eae ELr 1 57,449 

MICISSOMItOle DY, COUrtOrdeieree nah. Sh. cnn tetas tna ae { 57,478 
Titanium products industry 

, CORUDIATENTL see SR LAS SSR OR ea Lois 2 Sane eer q 57,575 
Tobacco industry 

RETO OD Oly amen Cre Ne wren Cer ere Che ee ek or nara q 57,468 
Tobacconist business 

MSGS ID CLO WiCOSt eres re as fii Oe nc ean opedn ee eM cite sss q 57,590 
Tool industry 

BeInifcinoenientestitm meen ae ec r one ck chee lates alee ee q 57,435 
Trade.association 

Pidissolutionspyaconsent decree) 4.-c 06-220 252s es es q 57,546, 57, oe 


. responsibility of officers for unlawful acts of other members. 4 5/25 
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TRA 


Trade name 


_ judicial LOWS vig AES te eee q 57,451 

raieecnee een Ree rete MN to Math rd § 1 57,462, 57,566, 57 607 
Trade-mark 

. registered . op oat hea oe ee eee 1 57,548 
Trading with the Enemy Act. 

érettirn.of propertyin 5.46.50. 2. ees CRs CR eee q 57,615 
Tying contract 

4 enjoined by consent decree... 57.504 eee { 57,492, 57,498 

. protectionvotigoodwillvasidetensem..-4.-0)2) 4 eee { 57. 10 

ls aol 


Unfair Cigarette Sales Act 
(O) NORE ae eee Ree Senne Cee EE MER IO No cc { 57,563, 57,647 


Unfair sales acts , 
. cost determination 


; Clitoral tn { 57,612 
PSA MAryla nnd | ocr « ony Ons cece 6 QR RES, Ie eee { 57,590 
. minimum markup provisions 
FS oie ER yA Pee Et eR RE OS fr. Ot ea 1 57,640 
. offers of gifts with sales 
pian VISCO ISI a a Ae Py ene eon Ao Pt, Ry aE 1 57,454, 57,483, 57,555 
. sales at cost 

Oklahoma ce eee ee gitla's stn ala Se ee eee { 57,646 


Unfair trade practices acts 
. advertising of free offer 


eM InNeSOta, os ai Aeeene sic esems « fae oa de 5 { 57,634 
. Minimum retail price determination 
RE Witla hen Aes tut eccte ea ak vor cea Re ae LER OR { 57,520 
. retail sales 
iy Peo VETTE SOLD Uae eek cose ees, ca cma REA en { 57,648 
. sales at discount 
i MeNorth: Dakotal ogc: «.mes peepee tna a ea { 57,610 
. sales below cost 
ve mp NOrtiniDakOtave. ms ucke: creel. cn bee cactus eae ae ee 1 57,559 
. Sales below lawful price 
bs Sev MEIN ESOta ete ok nee een ae ft 1 57,516, 57,618 
Utah Unfair Practices Act ; 
IMimMiimin retaill price determinations ssa. ate { 57,520 
yee 
Vitamin products 
. combination to restrain competition ................ 1 57,565, 57, yee 
.,conséent decrees. 2. see Sees, aes 57.4 


mshi peas 
Weight reducing plan 
sgtalseradvertisements 2.4220. 160012 ee eee { 57,443 
Wholesaler 
redefined 81.0202 ,2 & wl aoc a ay Hence eee q 57,640 
Wisconsin statute on trusts and monopolies 
applicability stomlabor Unions yan nnn { 57,631 
Wisconsin Unfair Sales Act 
. injunction issued after discontinuance of violation .......... q 57,454 
mOlerssOLecitt awithesal ec ane taser nines EE ns Weta oe 328 | 7 57,555 
— 9 
Zoning system 
.- price fixing i14% So4s554 Hic ie ee ok ei, Oe 1 57,477 


